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S.C. 2002, c. 18 L.C. 2002, ch. 18

An Act respecting the national marine
conservation areas of Canada

Loi concernant les aires marines nationales
de conservation du Canada

[Assented to 13th June 2002] [Sanctionnée le 13 juin 2002]

Preamble Préambule
Whereas the protection of natural, self-regulating
marine ecosystems is important for the maintenance
of biological diversity;

Whereas the Government of Canada is committed to
adopting the precautionary principle in the conserva-
tion and management of the marine environment so
that, where there are threats of environmental dam-
age, lack of scientific certainty is not used as a reason
for postponing preventive measures;

And whereas Parliament wishes to affirm the need to

establish a system of marine conservation areas that
are representative of the Atlantic, Arctic and Pacific
Oceans and the Great Lakes and are of sufficient ex-
tent and such configuration as to maintain healthy
marine ecosystems,

ensure that Canada contributes to international ef-
forts for the establishment of a worldwide network of
representative marine protected areas,

consider implications for ecosystems in the planning
and management of marine conservation areas so
established,

provide opportunities for the people of Canada and
of the world to appreciate and enjoy Canada’s natural
and cultural marine heritage,

recognize that the marine environment is fundamen-
tal to the social, cultural and economic well-being of
people living in coastal communities,

provide opportunities, through the zoning of marine
conservation areas, for the ecologically sustainable
use of marine resources for the lasting benefit of
coastal communities,

Attendu :

qu’il est important de préserver les écosystèmes ma-
rins naturels et leur équilibre afin de maintenir la di-
versité biologique;

que le gouvernement du Canada s’engage à adopter
le principe de la prudence dans le cadre de la conser-
vation et de la gestion du milieu marin, de sorte que
l’absence de certitude scientifique absolue ne puisse
être invoquée comme motif pour différer la prise de
mesures de prévention lorsque l’environnement
risque de subir des dommages;

que le Parlement souhaite affirmer la nécessité :

d’établir un réseau d’aires marines de conserva-
tion représentatives des océans Atlantique, Arc-
tique et Pacifique, ainsi que des Grands Lacs, et
dont l’étendue et les caractéristiques assurent le
maintien d’écosystèmes marins sains,

de faire en sorte que le Canada contribue aux
efforts internationaux de création d’un réseau
mondial d’aires marines protégées représenta-
tives,

de tenir compte, tant dans la planification des
aires marines de conservation que par la suite
dans leur gestion, des conséquences sur les
écosystèmes,

de donner à la population canadienne et mon-
diale la possibilité de comprendre et d’apprécier
le patrimoine naturel et culturel marin du
Canada,
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promote an understanding of the marine environ-
ment and provide opportunities for research and
monitoring,

consider traditional ecological knowledge in the plan-
ning and management of marine conservation areas,
and

involve federal and provincial ministers and agen-
cies, affected coastal communities, aboriginal organi-
zations, aboriginal governments, bodies established
under land claims agreements and other appropriate
persons and bodies in the effort to establish and
maintain the representative system of marine conser-
vation areas;

de reconnaître que le milieu marin est essentiel
au bien-être des communautés côtières, du
point de vue social, culturel et économique,

de permettre l’utilisation durable, du point de
vue écologique, par le zonage de ces aires ma-
rines de conservation, des ressources marines
au profit des communautés côtières,

de promouvoir la connaissance du milieu marin
et de favoriser la poursuite d’activités de re-
cherche et de contrôle,

de tenir compte, tant dans la planification des
aires marines de conservation que par la suite
dans leur gestion, des connaissances écolo-
giques traditionnelles,

de faire participer les ministres et organismes
fédéraux et provinciaux, les organisations et
gouvernements autochtones, les organismes
constitués aux termes d’accords sur des reven-
dications territoriales et les communautés cô-
tières touchés, ainsi que les autres personnes
ou organismes concernés, aux efforts déployés
en vue de la création et du maintien d’un réseau
représentatif d’aires marines de conservation,

NOW, THEREFORE, Her Majesty, by and with the ad-
vice and consent of the Senate and House of Com-
mons of Canada, enacts as follows:

Sa Majesté, sur l’avis et avec le consentement du Sé-
nat et de la Chambre des communes du Canada,
édicte :

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the Canada National Marine
Conservation Areas Act.

1 Loi sur les aires marines nationales de conservation
du Canada.

Interpretation Définitions et interprétation

Definitions Définitions

2 (1) The definitions in this subsection apply in this Act.

disposal has the same meaning as in section 122 of the
Canadian Environmental Protection Act, 1999, read
without reference to the sea. (immersion)

ecosystem means a dynamic complex of animal, plant
and microorganism communities and their non-living
environment interacting as a functional unit. (écosys-
tème)

enforcement officer means a person designated under
section 19 or belonging to a class of persons so designat-
ed. (agent de l’autorité)

2 (1) Les définitions qui suivent s’appliquent à la pré-
sente loi.

agent de l’autorité Toute personne désignée, individuel-
lement ou au titre de son appartenance à une catégorie,
en vertu de l’article 19. (enforcement officer)

aire marine de conservation Aire marine nationale de
conservation du Canada dénommée et décrite à l’annexe
1. (marine conservation area)

déchets ou autres matières Déchets ou autres matières
énumérés à l’annexe 5 de la Loi canadienne sur la pro-
tection de l’environnement (1999). (waste or other mat-
ter)
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fishing has the meaning given to that expression in the
Fisheries Act. (pêche)

marine conservation area means a national marine
conservation area of Canada named and described in
Schedule 1. (aire marine de conservation)

marine conservation area warden means a person des-
ignated under section 18. (garde d’aire marine de
conservation)

Minister means the Minister responsible for the Parks
Canada Agency. (ministre)

public lands means lands, including submerged lands,
that belong to Her Majesty in right of Canada or that the
Government of Canada has the power to dispose of,
whether or not subject to the terms of any agreement be-
tween the Government of Canada and the government of
a province. (terres domaniales)

reserve means a national marine conservation area re-
serve of Canada named and described in Schedule 2. (ré-
serve)

superintendent means a person appointed under the
Parks Canada Agency Act who holds the office of super-
intendent of a marine conservation area, and includes
any other person appointed under that Act who is autho-
rized by that person to act on that person’s behalf. (direc-
teur)

waste or other matter means waste or other matter list-
ed in Schedule 5 to the Canadian Environmental Protec-
tion Act, 1999. (déchets ou autres matières)

directeur Toute personne nommée sous le régime de la
Loi sur l’Agence Parcs Canada qui occupe le poste de di-
recteur d’une aire marine de conservation ou qui est au-
torisée par le titulaire d’un tel poste à agir en son nom.
(superintendent)

écosystème Unité fonctionnelle constituée par le com-
plexe dynamique résultant de l’interaction des commu-
nautés de plantes, d’animaux et de micro-organismes qui
y vivent et de leur environnement non vivant. (ecosys-
tem)

garde d’aire marine de conservation Toute personne
désignée en vertu de l’article 18. (marine conservation
area warden)

immersion S’entend au sens de la définition de ce terme
à l’article 122 de la Loi canadienne sur la protection de
l’environnement (1999), abstraction faite de la mention
dans cette définition de mer. (disposal)

ministre Le ministre responsable de l’Agence Parcs
Canada. (Minister)

pêche S’entend au sens de la Loi sur les pêches. (fishing)

réserve Réserve à vocation d’aire marine nationale de
conservation du Canada dénommée et décrite à l’annexe
2. (reserve)

terres domaniales Terres, immergées ou non, apparte-
nant à Sa Majesté du chef du Canada ou que le gouverne-
ment du Canada peut aliéner, sous réserve des éventuels
accords qu’il a conclus avec un gouvernement provincial.
(public lands)

Aboriginal rights Droits des autochtones

(2) For greater certainty, nothing in this Act shall be con-
strued so as to abrogate or derogate from the protection
provided for existing aboriginal or treaty rights of the
aboriginal peoples of Canada by the recognition and af-
firmation of those rights in section 35 of the Constitution
Act, 1982.

(2) Il est entendu que la présente loi ne porte pas at-
teinte à la protection des droits existants — ancestraux
ou issus de traités — des peuples autochtones du Canada
découlant de leur reconnaissance et de leur confirmation
au titre de l’article 35 de la Loi constitutionnelle de 1982.

Exclusive economic zone Droits, compétence et obligations inchangés

(3) The establishment of a marine conservation area
within the exclusive economic zone of Canada does not
constitute a claim to any rights, jurisdiction or duties be-
yond those set out in section 14 of the Oceans Act.

(3) La constitution d’une aire marine de conservation
dans la zone économique exclusive du Canada n’implique
aucune revendication de droits, d’une compétence ou
d’obligations plus importants que ceux qui sont prévus à
l’article 14 de la Loi sur les océans.

Application of Act to reserves Application de la loi aux réserves

(4) This Act applies to a reserve as if it were a marine
conservation area.
2002, c. 18, s. 2; 2005, c. 2, s. 6.

(4) La présente loi s’applique à une réserve comme si
celle-ci constituait une aire marine de conservation.
2002, ch. 18, art. 2; 2005, ch. 2, art. 6.
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Her Majesty Sa Majesté

Binding on Her Majesty Obligation de Sa Majesté

3 This Act is binding on Her Majesty in right of Canada
or of a province.

3 La présente loi lie Sa Majesté du chef du Canada ou
d’une province.

Marine Conservation Areas Aires marines de conservation

Purpose Objectif

4 (1) Marine conservation areas are established in ac-
cordance with this Act for the purpose of protecting and
conserving representative marine areas for the benefit,
education and enjoyment of the people of Canada and
the world.

4 (1) Sont constituées en aires marines de conservation,
en application de la présente loi, des aires marines repré-
sentatives qu’il faut à ce titre protéger et conserver en
tant que telles pour le plaisir et l’enrichissement des
connaissances de la population canadienne et mondiale.

Purpose of reserves Objectif des réserves

(2) Reserves are established in accordance with this Act
for the purpose referred to in subsection (1) where an
area or a portion of an area proposed for a marine con-
servation area is subject to a claim in respect of aborigi-
nal rights that has been accepted for negotiation by the
Government of Canada.

(2) Sont également constituées, aux fins énoncées au pa-
ragraphe (1), des réserves lorsqu’un peuple autochtone
revendique des droits ancestraux sur tout ou partie du
territoire d’un projet d’aire marine de conservation et
que le gouvernement fédéral a accepté d’engager des né-
gociations à cet égard.

Management and use Gestion et utilisation

(3) Marine conservation areas shall be managed and
used in a sustainable manner that meets the needs of
present and future generations without compromising
the structure and function of the ecosystems, including
the submerged lands and water column, with which they
are associated.

(3) Les aires marines de conservation sont gérées et utili-
sées de manière à répondre, de façon durable, aux be-
soins des générations présentes et futures sans compro-
mettre les éléments et fonctions des écosystèmes des
terres immergées qui en font partie et des eaux qui les re-
couvrent.

Zones Zonage

(4) Each marine conservation area shall be divided into
zones, which must include at least one zone that fosters
and encourages ecologically sustainable use of marine re-
sources and at least one zone that fully protects special
features or sensitive elements of ecosystems, and may in-
clude other types of zones.

(4) Les aires marines de conservation sont divisées en
zones dont au moins une favorise et encourage l’utilisa-
tion durable, du point de vue écologique, des ressources
marines et au moins une autre protège intégralement les
caractères distinctifs ou les éléments sensibles des éco-
systèmes.

Establishment or enlargement Constitution et agrandissement des aires marines

5 (1) Subject to section 7, for the purpose of establishing
or enlarging a marine conservation area, consisting of
submerged lands and waters within the internal waters,
territorial sea or exclusive economic zone of Canada and
any coastal lands or islands within Canada, the Governor
in Council may, by order, amend Schedule 1 by adding
the name and a description of the area or by altering the
description of the area.

5 (1) Sous réserve de l’article 7, le gouverneur en conseil
peut, par décret, en vue de constituer ou d’agrandir une
aire marine de conservation composée d’eaux et de terres
immergées dans les eaux intérieures, la mer territoriale,
la zone économique exclusive du Canada ou sur les côtes
ou les îles du Canada, modifier l’annexe 1 en y ajoutant le
nom et la description de l’aire nouvelle ou en changeant
la description de l’aire agrandie.
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Title to lands Titre sur les terres

(2) An amendment to Schedule 1 under this section or
subsection 6(2) may be made only if

(a) the Governor in Council is satisfied that Her
Majesty in right of Canada has clear title to or an un-
encumbered right of ownership in the lands to be in-
cluded in the marine conservation area, other than
such lands situated within the exclusive economic
zone of Canada;

(b) in a case where Her Majesty in right of a province
had the administration and control of any of the lands
to be included in the marine conservation area, the
government of the province agreed to the use of those
lands as a marine conservation area and transferred
their administration and control to Her Majesty in
right of Canada for that purpose; and

(c) the requirements of any applicable land claim
agreement respecting the establishment of the marine
conservation area have been fulfilled.

(2) Il ne peut toutefois modifier l’annexe 1 conformé-
ment au présent article ou au paragraphe 6(2) que si, à la
fois :

a) il est convaincu que Sa Majesté du chef du Canada
a un titre incontestable ou un droit de propriété non
grevé de charge sur les terres qu’il se propose d’ériger
en aire marine de conservation, sauf pour la partie si-
tuée dans la zone économique exclusive du Canada;

b) dans le cas où Sa Majesté du chef d’une province
avait la gestion et la maîtrise de tout ou partie de ces
terres, le gouvernement de la province a consenti à
leur utilisation à titre d’aire marine de conservation et
en a transféré la gestion et la maîtrise à Sa Majesté du
chef du Canada à cette fin;

c) le cas échéant, les exigences de tout accord sur des
revendications territoriales concernant la constitution
de l’aire marine de conservation ont été respectées.

Judicial finding as to title Décision judiciaire sur le titre ou le droit de propriété

(3) If a court of competent jurisdiction finds that Her
Majesty in right of Canada does not have clear title to or
an unencumbered right of ownership in lands within a
marine conservation area, the Governor in Council may,
by order, amend Schedule 1 by removing the name and
description of the area or by altering the description of
the area.

(3) Si un tribunal compétent conclut que Sa Majesté du
chef du Canada n’a pas un titre incontestable ou un droit
de propriété non grevé de charge sur les terres situées
dans une aire marine de conservation, le gouverneur en
conseil peut, par décret, modifier l’annexe 1 en en retran-
chant le nom et la description de l’aire marine de conser-
vation ou en changeant la description de celle-ci.

No reduction of area Interdiction

(4) Except as provided by subsection (3), no amendment
may be made by the Governor in Council to Schedule 1
for the purpose of removing any portion of a marine con-
servation area.

(4) Sauf dans les cas prévus au paragraphe (3), il ne peut
retrancher de l’annexe 1 une partie d’une aire marine de
conservation.

Establishment or enlargement of reserves Constitution et agrandissement des réserves

6 (1) Subject to section 7, for the purpose of establishing
or enlarging a reserve, consisting of submerged lands and
waters within the internal waters or territorial sea of
Canada and any coastal lands or islands within Canada,
the Governor in Council may, by order, amend Schedule
2 by adding the name and a description of the reserve or
by altering the description of the reserve.

6 (1) Sous réserve de l’article 7, le gouverneur en conseil
peut, par décret, en vue de constituer ou d’agrandir une
réserve composée d’eaux et de terres immergées dans les
eaux intérieures ou la mer territoriale du Canada, ou sur
les côtes ou les îles du Canada, modifier l’annexe 2 en y
ajoutant le nom et la description de la réserve nouvelle
ou en changeant la description de la réserve agrandie.

Reserve becoming marine conservation area Règlement des revendications

(2) Where a claim described in subsection 4(2) is settled,
the Governor in Council may, by order,

(a) amend Schedule 2 by removing the name and de-
scription of the reserve or by altering the description
of the reserve; and

(2) À la suite du règlement de toute revendication visée
au paragraphe 4(2), il peut également, par décret :

a) modifier l’annexe 2 en en retranchant le nom et la
description de la réserve ou en changeant cette des-
cription;
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(b) if the settlement provides that the reserve or part
of it is to become a marine conservation area or part of
one, amend Schedule 1 by adding the name and a de-
scription of the area or by altering the description of
the area.

b) dans le cas où, aux termes du règlement, tout ou
partie de la réserve devient une aire marine de conser-
vation ou est intégrée à une aire existante, modifier
l’annexe 1 en ajoutant le nom et la description de l’aire
nouvelle ou en changeant la description de l’aire
agrandie.

Judicial finding as to title Décision judiciaire sur le titre ou le droit de propriété

(3) If a court of competent jurisdiction finds that Her
Majesty in right of Canada does not have clear title to or
an unencumbered right of ownership in lands within a
reserve, the Governor in Council may, by order, amend
Schedule 2 by removing the name and description of the
reserve or by altering the description of the reserve.

(3) Si un tribunal compétent conclut que Sa Majesté du
chef du Canada n’a pas un titre incontestable ou un droit
de propriété non grevé de charge sur les terres situées
dans une réserve, le gouverneur en conseil peut, par dé-
cret, modifier l’annexe 2 en en retranchant le nom et la
description de la réserve ou en changeant la description
de celle-ci.

No reduction of area Interdiction

(4) Except as provided by subsections (2) and (3), no
amendment may be made by the Governor in Council to
Schedule 2 for the purpose of removing any portion of a
reserve.

(4) Sauf dans les cas prévus aux paragraphes (2) et (3), il
ne peut retrancher de l’annexe 2 une partie d’une réserve.

Amendment to be tabled in Parliament Dépôt de la modification et renvoi en comité

7 (1) Before an amendment is made to Schedule 1 or 2
for a purpose referred to in subsection 5(1) or 6(1), re-
spectively, the proposed amendment shall be laid before
each House of Parliament together with a report on the
proposed marine conservation area or reserve, which re-
port shall include

(a) information on consultations undertaken, includ-
ing a list of the names of organizations and persons
consulted, the dates of the consultation and a summa-
ry of their comments,

(b) any agreements reached respecting the establish-
ment of the area or reserve,

(c) the results of any assessments of mineral and en-
ergy resources undertaken, and

(d) an interim management plan that sets out man-
agement objectives and a zoning plan,

and an amendment so laid stands referred to the stand-
ing committee of each House that normally considers
matters relating to marine conservation areas or to such
other committee as that House may designate for the
purposes of this section.

7 (1) La proposition de toute modification des annexes 1
ou 2 dans le cadre des paragraphes 5(1) ou 6(1) — accom-
pagnée d’un rapport sur l’aire marine de conservation ou
la réserve envisagée comportant des renseignements sur
les consultations effectuées, y compris une liste des noms
des organismes et personnes consultés, les dates des
consultations et un résumé de leurs observations, et tout
éventuel accord conclu relativement à la constitution de
l’aire marine ou de la réserve, les résultats de toute éva-
luation des ressources minérales et énergétiques effec-
tuée, un plan directeur provisoire énonçant les objectifs
en matière de gestion et un plan de zonage — est déposée
devant chaque chambre du Parlement; le comité perma-
nent de chaque chambre habituellement chargé des ques-
tions concernant les aires marines de conservation ou
tout autre comité désigné par celle-ci pour l’application
du présent article en est saisi d’office.

Disapproval by committee Rejet de la proposition par le comité

(2) The committee of each House may, within 30 sitting
days after the amendment is tabled, report to the House

(2) Le comité saisi peut présenter à la chambre, dans les
trente jours de séance suivants, un rapport de rejet de la
proposition; une motion visant l’adoption de celui-ci est
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that it disapproves the amendment, in which case a mo-
tion to concur in the report shall be put to the House in
accordance with its procedures.

alors présentée et mise aux voix en conformité avec la
procédure de la chambre.

Amendment allowed Modification permise

(3) A proposed amendment to Schedule 1 or 2 may be
made if 31 sitting days have elapsed after the tabling of
the amendment in both Houses and no motion referred
to in subsection (2) has been proposed in either House.

(3) Les annexes 1 ou 2 peuvent faire l’objet de la modifi-
cation si trente et un jours de séance se sont écoulés de-
puis le dépôt de la proposition de modification dans cha-
cune des chambres sans qu’aucune motion visée au
paragraphe (2) n’y ait été présentée.

Amendment not allowed Modification interdite

(4) A proposed amendment to Schedule 1 or 2 may not
be made if either House passes a motion referred to in
subsection (2).

(4) Les annexes 1 ou 2 ne peuvent faire l’objet de la mo-
dification si l’une ou l’autre des chambres a adopté une
motion visée au paragraphe (2).

Marine Conservation Areas in
Ontario

Aires marines de conservation
de l’Ontario

Definitions Définitions

7.1 (1) The following definitions apply in this section.

Ontario Water Resources Act means the Ontario Wa-
ter Resources Act, R.S.O. 1990, c. O.40, as amended from
time to time. (Loi sur les ressources en eau de l’Onta-
rio)

water taking means the taking of water within the
meaning of the Ontario Water Resources Act or any reg-
ulations made under it, as those regulations are amended
from time to time, however the reference to the taking of
water is expressed grammatically in that Act or those reg-
ulations. (prélèvement d’eau)

water transfer means the transfer of water within the
meaning of the Ontario Water Resources Act or any reg-
ulations made under it, as those regulations are amended
from time to time, however the reference to the transfer
of water is expressed grammatically in that Act or those
regulations. (transfert d’eau)

7.1 (1) Les définitions qui suivent s’appliquent au pré-
sent article.

Loi sur les ressources en eau de l’Ontario La Loi sur
les ressources en eau de l’Ontario, L.R.O. 1990, ch. O.40,
avec ses modifications successives. (Ontario Water Re-
sources Act)

prélèvement d’eau S’entend du prélèvement d’eau visé
soit par la Loi sur les ressources en eau de l’Ontario, soit
par ses règlements avec leurs modifications successives,
avec toute éventuelle variation grammaticale de cette ex-
pression dans cette loi ou ces règlements. (water taking)

transfert d’eau S’entend du transfert d’eau visé soit par
la Loi sur les ressources en eau de l’Ontario, soit par ses
règlements avec leurs modifications successives, avec
toute éventuelle variation grammaticale de cette expres-
sion dans cette loi ou ces règlements. (water transfer)

Marine conservation areas in Ontario Aires marines de conservation de l’Ontario

(2) The provisions concerning water taking and water
transfer of the laws of Ontario, as those provisions are
amended from time to time, apply within a marine con-
servation area in Ontario.

(2) Les dispositions des lois de l’Ontario, avec leurs mo-
difications successives, en matière de prélèvement d’eau
et de transfert d’eau s’appliquent dans les aires marines
de conservation situées en Ontario.

Laws of Ontario Lois de l’Ontario

(3) For greater certainty, the laws of Ontario whose pro-
visions concerning water taking and water transfer apply
within a marine conservation area in Ontario include the
Ontario Water Resources Act, the Environmental Bill of
Rights, 1993, S.O. 1993, c. 28, as amended from time to

(3) Il est entendu que les lois de l’Ontario qui
contiennent des dispositions en matière de prélèvement
d’eau et de transfert d’eau qui s’appliquent dans les aires
marines de conservation situées en Ontario comprennent
notamment la Loi sur les ressources en eau de l’Ontario,
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time, and any regulations made under either of them, as
those regulations are amended from time to time.

la Charte des droits environnementaux de 1993, L.O.
1993, ch. 28, avec leurs modifications successives, et leurs
règlements, avec leurs modifications successives.

Application Application

(4) The provisions of the laws of Ontario that relate to
the following matters, as those provisions are amended
from time to time, apply within a marine conservation
area in Ontario with regard to water taking and water
transfer:

(a) the administration and enforcement of the laws
referred to in subsections (2) and (3);

(b) orders by provincial officers, as defined in the On-
tario Water Resources Act, and the review of those or-
ders;

(c) orders by Directors, as defined in the Ontario Wa-
ter Resources Act; and

(d) hearings held by the Environmental Review Tri-
bunal, within the meaning assigned by the definition
Tribunal” in the Ontario Water Resources Act, and
appeals from its decisions.

(4) S’appliquent dans les aires marines de conservation
situées en Ontario, en ce qui concerne le prélèvement
d’eau et le transfert d’eau, les dispositions des lois de
l’Ontario, avec leurs modifications successives, ayant
trait :

a) à l’application des lois visées aux paragraphes (2) et
(3);

b) aux arrêtés pris par des agents provinciaux, au sens
de la Loi sur les ressources en eau de l’Ontario, et à la
révision de ces arrêtés;

c) aux arrêtés pris par les directeurs, au sens de cette
loi;

d) aux audiences devant le Tribunal de l’environne-
ment, au sens de la définition de Tribunal de cette loi,
et aux appels des décisions de celui-ci.

Sections 18 and 19 Articles 18 et 19

(5) Despite sections 18 and 19, the duties of marine con-
servation area wardens and enforcement officers do not
include the administration or enforcement of the provi-
sions of the laws of Ontario referred to in subsections (2)
to (4).

(5) Malgré les articles 18 et 19, les fonctions des gardes
d’aire marine de conservation et des agents de l’autorité
n’incluent pas l’application des dispositions des lois de
l’Ontario visées aux paragraphes (2) à (4).

Administration and enforcement Application

(6) Persons who are authorized under the laws of On-
tario to administer and enforce the provisions of the laws
of Ontario referred to in subsections (2) to (4) outside a
marine conservation area in Ontario are authorized to
administer and enforce those provisions within a marine
conservation area in Ontario.

(6) Les personnes autorisées par les lois de l’Ontario à
appliquer les dispositions de ces lois qui sont visées aux
paragraphes (2) à (4) à l’extérieur d’une aire marine de
conservation située en Ontario sont autorisées à appli-
quer ces dispositions dans une aire marine de conserva-
tion située en Ontario.

Ontario Provincial Offences Act Loi sur les infractions provinciales de l’Ontario

(7) The Provincial Offences Act, R.S.O. 1990, c. P.33, as
amended from time to time, applies to contraventions of
the provisions of the laws of Ontario referred to in sub-
sections (2) to (4).

(7) La Loi sur les infractions provinciales, L.R.O. 1990,
ch. P.33, avec ses modifications successives, s’applique
aux contraventions des dispositions des lois de l’Ontario
visées aux paragraphes (2) à (4).

Statutory Instruments Act Loi sur les textes réglementaires
(8) The Statutory Instruments Act does not apply to any
instrument that is made or issued under any of the provi-
sions of the laws of Ontario referred to in subsections (2)
to (4).

(8) La Loi sur les textes réglementaires ne s’applique pas
aux textes pris en vertu des dispositions des lois de l’On-
tario visées aux paragraphes (2) à (4).
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Permits and authorizations Permis et autorisations

(9) The superintendent of a marine conservation area in
Ontario shall not issue a permit or other authorizing in-
strument relating to water taking or water transfer within
the marine conservation area, or amend a permit or oth-
er authorizing instrument so as to allow water taking or
water transfer within the area.

(9) Le directeur d’une aire marine de conservation située
en Ontario ne peut délivrer de permis ou d’autres autori-
sations concernant le prélèvement d’eau ou le transfert
d’eau dans cette aire marine de conservation, ou modifier
un permis ou une autre autorisation afin de permettre le
prélèvement d’eau ou le transfert d’eau dans cette aire
marine de conservation.

Section 12 Article 12

(10) Section 12 does not apply in respect of any activity
that is carried out in conformity with a permit or other
authorizing instrument relating to water taking or water
transfer within a marine conservation area in Ontario
that is made or issued under any of the laws of Ontario
referred to in subsections (2) to (4).
2015, c. 38, s. 2.

(10) L’article 12 ne s’applique pas à une activité exercée
conformément à un permis ou à une autre autorisation
concernant le prélèvement d’eau ou le transfert d’eau
dans les aires marines de conservation situées en Ontario
délivré en vertu des lois de l’Ontario visées aux para-
graphes (2) à (4).
2015, ch. 38, art. 2.

Administration Administration

Management by Minister Autorité compétente

8 (1) The Minister is responsible for the administration,
management and control of marine conservation areas in
relation to matters not assigned by law to any other Min-
ister of the Crown.

8 (1) Les aires marines de conservation sont placées
sous l’autorité du ministre en ce qui a trait à toutes les
matières non attribuées de droit à d’autres ministres fé-
déraux.

Administration of lands Gestion des terres domaniales

(2) The Minister has the administration of public lands
in marine conservation areas.

(2) Le ministre est chargé de la gestion des terres doma-
niales situées dans les aires marines de conservation.

Facilities and research Installations et recherches scientifiques

(3) The Minister may maintain and operate facilities and
carry out operations and activities to achieve the purpos-
es of this Act, and may conduct scientific research and
monitoring and carry out studies based on traditional
ecological knowledge, including traditional aboriginal
ecological knowledge, in relation to marine conservation
areas.

(3) Il peut aménager et exploiter les installations et exer-
cer les activités nécessaires à l’application de la présente
loi et effectuer des recherches ou contrôles scientifiques,
ou des études fondées sur des connaissances écologiques
traditionnelles, y compris les connaissances autochtones
écologiques traditionnelles, sur les aires marines de
conservation.

Agreements Accords

(4) The Minister may enter into agreements with other
federal and provincial ministers and agencies, local and
aboriginal governments, bodies established under land
claims agreements and other persons and organizations
for carrying out the purposes of this Act.

(4) Il peut, pour l’application de la présente loi, conclure
des accords avec d’autres ministres ou organismes fédé-
raux ou provinciaux ainsi qu’avec une administration lo-
cale ou un gouvernement autochtone, un organisme éta-
bli en vertu d’un accord sur des revendications
territoriales ou d’autres personnes ou organismes.

Management plans Plan directeur

9 (1) The Minister shall, within five years after a marine
conservation area is established, in consultation with rel-
evant federal and provincial ministers and agencies, with
affected coastal communities, aboriginal organizations,
aboriginal governments and bodies established under

9 (1) Dans les cinq ans suivant la constitution d’une aire
marine de conservation, le ministre, après consultation
des ministres et organismes fédéraux et provinciaux
concernés, des organisations et gouvernements autoch-
tones, des organismes constitués aux termes d’accords
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land claims agreements, and with other persons and bod-
ies that the Minister considers appropriate, prepare a
management plan for the marine conservation area that
includes a long-term ecological vision for the marine con-
servation area and provision for ecosystem protection,
human use, zoning, public awareness and performance
evaluation, which shall be tabled in each House of Parlia-
ment.

sur des revendications territoriales et des communautés
côtières touchés, ainsi que des autres personnes ou orga-
nismes qu’il estime indiqués, établit un plan directeur
qui comporte une perspective écologique à long terme de
cette aire et des dispositions visant la protection des éco-
systèmes, les modalités d’utilisation, le zonage, la sensi-
bilisation du public et le suivi de l’évolution de cette aire
et le fait déposer devant chaque chambre du Parlement.

Review of management plans by Minister Examen du plan directeur par le ministre

(2) The Minister shall review the management plan for
each marine conservation area at least every 10 years and
shall cause any amendments to the plan to be tabled in
each House of Parliament.

(2) Le ministre procède à l’examen du plan au moins
tous les dix ans par la suite et, le cas échéant, fait déposer
ses modifications devant chacune de ces chambres.

Primary considerations Priorité

(3) In order to protect marine ecosystems and maintain
marine biodiversity, the primary considerations in the
development and modification of management plans and
interim management plans shall be principles of ecosys-
tem management and the precautionary principle.

(3) En vue de la protection des écosystèmes marins et du
maintien de la biodiversité marine, la priorité est accor-
dée, dans l’établissement et toute modification du plan
directeur provisoire ou du plan directeur, aux principes
de la gestion des écosystèmes et au principe de la pru-
dence.

Minister of Fisheries and Oceans Ministre des Pêches et des Océans

(4) Provisions of a management plan or an interim man-
agement plan respecting fishing, aquaculture and fish-
eries management are subject to an agreement between
the Minister and the Minister of Fisheries and Oceans.

(4) Les dispositions du plan directeur provisoire ou du
plan directeur relatives à la pêche, l’aquaculture et la ges-
tion des pêches sont assujetties à l’accord du ministre et
du ministre des Pêches et des Océans.

Minister of Transport and Minister of Fisheries and
Oceans

Ministre des Transports et ministre des Pêches et des
Océans

(4.1) Provisions of a management plan or an interim
management plan respecting marine navigation and ma-
rine safety are subject to an agreement between the Min-
ister, the Minister of Transport and the Minister of Fish-
eries and Oceans.

(4.1) Les dispositions du plan directeur provisoire ou du
plan directeur relatives à la navigation et sécurité mari-
times sont assujetties à l’accord du ministre, du ministre
des Transports et du ministre des Pêches et des Océans.

Land claims agreements Accords sur des revendications territoriales

(5) If a marine conservation area includes an area that is
the subject of a land claims agreement, the management
plan or interim management plan for the marine conser-
vation area and any amendments to it shall be prepared
in a manner consistent with any applicable provisions of
the agreement.
2002, c. 18, s. 9; 2005, c. 29, s. 34; 2012, c. 19, s. 325.

(5) Lorsqu’une partie d’une aire marine de conservation
est visée par un accord sur des revendications territo-
riales, le plan directeur provisoire ou le plan directeur de
l’aire et les modifications de celui-ci sont établis d’une fa-
çon qui est compatible avec les dispositions applicables
de l’accord.
2002, ch. 18, art. 9; 2005, ch. 29, art. 34; 2012, ch. 19, art. 325.

Consultation Consultation

10 (1) The Minister shall consult with relevant federal
and provincial ministers and agencies, with affected
coastal communities, aboriginal organizations, aboriginal
governments and bodies established under land claims
agreements, and with other persons and bodies that the
Minister considers appropriate in the development of
marine conservation area policy and regulations, the

10 (1) Le ministre consulte les ministres et organismes
fédéraux et provinciaux concernés, les organisations et
gouvernements autochtones, les organismes constitués
aux termes d’accords sur des revendications territoriales
et les communautés côtières touchés, ainsi que les autres
personnes ou organismes qu’il estime indiqués en ce qui
touche l’élaboration de la politique et des règlements
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establishment of any proposed marine conservation area
and the modification of any marine conservation area,
and any other matters that the Minister considers appro-
priate.

relatifs aux aires marines de conservation et la constitu-
tion des aires marines de conservation projetées ou la
modification des aires existantes, ainsi que les autres
questions qu’il juge indiquées.

Progress reports État des aires marines de conservation

(2) At least every two years, the Minister shall cause to
be tabled in each House of Parliament a report on the
state of marine conservation areas and on progress to-
wards completion of a representative system of marine
conservation areas.

(2) Au moins tous les deux ans, il fait déposer devant
chaque chambre du Parlement un rapport sur l’état des
aires marines de conservation existantes et sur les me-
sures prises en vue de l’établissement d’un réseau repré-
sentatif d’aires marines de conservation.

Area advisory committees Comités consultatifs

11 (1) The Minister shall, for each marine conservation
area, establish a management advisory committee to ad-
vise the Minister on the formulation, review and imple-
mentation of the management plan for the area.

11 (1) Le ministre constitue, pour chaque aire marine
de conservation, un comité consultatif de gestion chargé
de le conseiller sur l’établissement, la révision et la mise
en œuvre du plan directeur de l’aire marine en question.

Other advisory committees Autres comités consultatifs

(2) The Minister may establish other advisory commit-
tees to review and evaluate any aspect of marine conser-
vation area policy or administration.

(2) Il peut constituer d’autres comités consultatifs char-
gés d’étudier les questions de politique ou d’administra-
tion relatives aux aires marines de conservation.

Composition Composition

(3) The Minister shall consult with relevant federal and
provincial ministers and agencies, with affected coastal
communities, aboriginal organizations, aboriginal gov-
ernments and bodies established under land claims
agreements, and with other persons and bodies that the
Minister considers appropriate with respect to the com-
position of advisory committees.

(3) Il consulte les ministres ou organismes fédéraux et
provinciaux concernés, les organisations et gouverne-
ments autochtones, les organismes constitués aux termes
d’accords sur des revendications territoriales et les com-
munautés côtières touchés, ainsi que les autres per-
sonnes ou organismes qu’il estime indiqués en ce qui
touche la composition des comités consultatifs.

Prohibitions Interdictions

No disposition or use without authority Aliénation ou utilisation des terres domaniales

12 Except as permitted by this Act or the regulations,

(a) no interest in public lands in a marine conserva-
tion area may be disposed of; and

(b) no person shall use or occupy public lands in a
marine conservation area.

12 Sauf dans la mesure permise par les autres disposi-
tions de la présente loi ou les règlements, il est interdit :

a) d’une part, d’aliéner les terres domaniales situées
dans une aire marine de conservation;

b) d’autre part, de conférer un droit réel sur celles-ci
ou de les utiliser ou de les occuper.

Exploration and exploitation Prospection et extraction

13 No person shall explore for or exploit hydrocarbons,
minerals, aggregates or any other inorganic matter with-
in a marine conservation area.

13 Il est interdit de se livrer à la prospection ou à l’ex-
ploitation d’hydrocarbures, de minéraux, d’agrégats ou
d’autres matières inorganiques dans une aire marine de
conservation.

Disposal of substances Immersion de substances

14 (1) No person shall dispose of any substance in wa-
ters within a marine conservation area except as

14 (1) Sauf autorisation au titre soit d’un permis délivré
par un directeur en vertu de la présente loi soit, dans le
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authorized by a permit issued by a superintendent pur-
suant to this Act or, in the case of waters to which subsec-
tion 125(1) of the Canadian Environmental Protection
Act, 1999 applies, authorized by section 130 of that Act or
by a permit issued by the Minister of the Environment
pursuant to section 127 or 128 of that Act.

cas des eaux régies par le paragraphe 125(1) de la Loi ca-
nadienne sur la protection de l’environnement (1999), de
l’article 130 de cette loi ou d’un permis délivré par le mi-
nistre de l’Environnement en vertu des articles 127 ou
128 de cette loi, il est interdit d’immerger des substances
dans les eaux d’une aire marine de conservation.

Permits under CEPA, 1999 Réserve

(2) No permit may be issued under section 127 or 128 of
the Canadian Environmental Protection Act, 1999 for
disposal in the waters of a marine conservation area ex-
cept with the concurrence of the Minister.

(2) Il ne peut être délivré aucun permis sous le régime
des articles 127 ou 128 de la Loi canadienne sur la pro-
tection de l’environnement (1999) pour immersion dans
les eaux d’une aire marine de conservation sans l’agré-
ment du ministre.

Permits and authorizations Permis et autorisations

15 (1) Subject to section 7.1, the superintendent of a
marine conservation area may, to the extent authorized
by the regulations, issue, amend, suspend and revoke
permits and other authorizing instruments for activities
that are consistent with the management plan or interim
management plan in the marine conservation area.

15 (1) Sous réserve de l’article 7.1, le directeur peut,
dans la mesure prévue par les règlements, délivrer, modi-
fier, suspendre ou résilier les permis ou autres autorisa-
tions régissant l’exercice d’activités dans l’aire marine de
conservation qui sont compatibles avec le plan directeur
provisoire ou le plan directeur.

Fishing licences Présomption

(2) A fishing licence issued under the Fisheries Act is
deemed to be a permit issued under this Act to carry out
the activities permitted by the licence, subject to regula-
tions made under subsection 16(1) on the recommenda-
tion of the Minister and the Minister of Fisheries and
Oceans.

(2) Sous réserve des règlements pris sous le régime du
paragraphe 16(1), sur recommandation du ministre et du
ministre des Pêches et des Océans, les permis et licences
de pêche délivrés sous le régime de la Loi sur les pêches
sont réputés être des permis délivrés sous le régime de la
présente loi autorisant leurs titulaires à exercer les activi-
tés qui y sont prévues.

Superintendent may not amend Restriction

(3) For greater certainty, the superintendent of a marine
conservation area may not amend, suspend or revoke a
fishing licence issued under the Fisheries Act.
2002, c. 18, s. 15; 2015, c. 38, s. 3.

(3) Il est entendu que le directeur ne peut modifier, sus-
pendre ou résilier les permis et licences de pêche délivrés
sous le régime de la Loi sur les pêches.
2002, ch. 18, art. 15; 2015, ch. 38, art. 3.

Regulations Règlements

Regulations Règlements

16 (1) The Governor in Council may make regulations,
consistent with international law, for the control and
management of any or all marine conservation areas, in-
cluding regulations

(a) for the protection of ecosystems and the elements
of ecosystems;

(b) for the protection of cultural, historical and ar-
chaeological resources;

(c) for the management and control of renewable re-
source harvesting activities;

16 (1) Le gouverneur en conseil peut prendre des règle-
ments — compatibles avec le droit international — pour
le contrôle et la gestion d’une ou de toutes les aires ma-
rines de conservation, notamment en ce qui touche :

a) la protection des écosystèmes et de leurs compo-
santes;

b) la protection des ressources culturelles, historiques
et archéologiques;

c) la gestion et la réglementation des activités de ré-
colte portant sur les ressources renouvelables;
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(d) respecting the delimitation of zones within marine
conservation areas;

(e) restricting or prohibiting activities or regulating
the use of facilities in marine conservation areas or in
any zones;

(f) respecting the issuance, amendment, suspension
and revocation of permits and other authorizing in-
struments pursuant to section 15, including the num-
ber of persons who may hold any class of permits or
other instruments and the authority of superinten-
dents to impose conditions on holders of permits or
other instruments;

(g) respecting the determination of fees, rates, rents
and other charges for the use of resources, facilities
and services and the issuance and amendment of per-
mits and other authorizing instruments;

(h) authorizing the granting, and the surrender or re-
linquishment, of leases, licences, easements or servi-
tudes, of or over public lands in marine conservation
areas for uses compatible with section 4;

(i) respecting the safety of the public;

(j) for the control of the flight of aircraft to prevent
danger or disturbances to wildlife and wildlife habitat,
and respecting the takeoff, landing and taxiing of air-
craft;

(k) for the control of scientific research activities;

(l) authorizing the disposal of waste or other matter
by persons holding permits for that purpose, in the
manner and to the extent specified in the regulations,
in waters of a marine conservation area to which sub-
section 125(1) of the Canadian Environmental Protec-
tion Act, 1999 does not apply;

(m) exercising, in relation to marine conservation ar-
eas, any of the powers to make regulations conferred
on the Governor in Council by the Canada National
Parks Act; and

(n) designating provisions of the regulations for the
purpose of subsection 24(1).

d) le zonage à l’intérieur des aires marines de conser-
vation;

e) la limitation des activités, ou leur interdiction, et la
réglementation de l’utilisation des installations dans
les aires marines de conservation ou telle de leurs
zones;

f) la délivrance, la modification, la suspension et la ré-
siliation des permis ou autres autorisations visés à
l’article 15, et plus précisément la limitation du
nombre des titulaires de toute catégorie de ceux-ci et
le pouvoir des directeurs de les assortir de conditions;

g) la fixation ou la détermination du mode de fixation
des droits et frais payables pour l’utilisation des instal-
lations et des ressources, pour la fourniture des ser-
vices et pour la délivrance des permis et autres autori-
sations;

h) l’autorisation d’attribuer des baux, des permis ou
des servitudes sur les terres domaniales situées dans
des aires marines de conservation ou de rétrocéder de
tels baux ou de renoncer aux droits conférés par de
tels permis ou servitudes, et ce à des fins compatibles
avec l’article 4;

i) la sécurité du public;

j) la réglementation du vol des aéronefs — afin de pré-
venir toute perturbation ou tout risque de danger pour
l’habitat de la faune et la faune — ainsi que de leur dé-
collage, atterrissage et circulation au sol;

k) la réglementation des activités de recherche scien-
tifique;

l) l’autorisation d’immersion, par les titulaires de per-
mis délivrés à cette fin, des déchets ou autres matières
dans les eaux des aires marines de conservation non
régies par le paragraphe 125(1) de la Loi canadienne
sur la protection de l’environnement (1999), de la ma-
nière et dans la mesure prévues par les règlements;

m) l’exercice, à l’égard des aires marines de conserva-
tion, de tout pouvoir réglementaire que lui confère la
Loi sur les parcs nationaux du Canada;

n) la désignation des dispositions des règlements
pour l’application du paragraphe 24(1).

Search and rescue operations Non-application aux opérations de recherche et de
sauvetage

(1.1) Regulations made under this section do not apply
in respect of search and rescue operations carried out by
any federal authority.

(1.1) Les règlements visés au présent article ne s’ap-
pliquent pas aux opérations de recherche et de sauvetage
menées par une autorité fédérale.
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Fisheries and aquaculture Pêche et aquaculture

(2) Regulations under this section respecting fisheries
management and conservation or restricting or prohibit-
ing fishing or aquaculture may be made only on the rec-
ommendation of the Minister and the Minister of Fish-
eries and Oceans.

(2) Les règlements visés au présent article qui ont trait à
la gestion et à la protection des pêches ou qui limitent ou
interdisent la pêche ou l’aquaculture sont pris sur la re-
commandation du ministre et du ministre des Pêches et
des Océans.

Marine matters Navigation maritime

(3) Regulations under this section that restrict or prohib-
it marine navigation or activities related to marine safety,
to the extent that such regulations can be made on the
recommendation of the Minister of Transport under the
Canada Shipping Act, 2001 or the Arctic Waters Pollu-
tion Prevention Act, may only be made on the recom-
mendation of the Minister and the Minister of Transport.

(3) Les règlements visés au présent article qui limitent
ou interdisent la navigation maritime ou les activités
liées à la sécurité maritime, dans la mesure où ils peuvent
être pris sur la recommandation du ministre des Trans-
ports sous le régime de la Loi de 2001 sur la marine mar-
chande du Canada ou la Loi sur la prévention de la pol-
lution des eaux arctiques, ne peuvent être pris que sur la
recommandation du ministre et du ministre des Trans-
ports.

Air navigation Navigation aérienne

(4) Regulations under paragraph (1)(j) that restrict or
prohibit air navigation may be made only on the recom-
mendation of the Minister and the Minister of Transport.

(4) Les règlements visés à l’alinéa (1)j) qui limitent ou
interdisent la navigation aérienne sont pris sur la recom-
mandation du ministre et du ministre des Transports.

Conflicts Incompatibilité

(5) Regulations referred to in subsection (2), (3) or (4)
prevail over regulations made under the Fisheries Act,
the Coastal Fisheries Protection Act, the Canada Ship-
ping Act, 2001, the Arctic Waters Pollution Prevention
Act, the Navigation Protection Act or the Aeronautics
Act to the extent of any conflict between them.
2002, c. 18, s. 16; 2001, c. 26, s. 322; 2005, c. 29, s. 35; 2009, c. 14, s. 20; 2012, c. 31, s.
346.

(5) Les règlements visés aux paragraphes (2), (3) et (4)
l’emportent sur les règlements incompatibles pris sous le
régime de la Loi sur les pêches, la Loi sur la protection
des pêches côtières, la Loi de 2001 sur la marine mar-
chande du Canada, la Loi sur la prévention de la pollu-
tion des eaux arctiques, la Loi sur la protection de la na-
vigation ou la Loi sur l’aéronautique.
2002, ch. 18, art. 16; 2001, ch. 26, art. 322; 2005, ch. 29, art. 35; 2009, ch. 14, art. 20;
2012, ch. 31, art. 346.

Exemption of ship and air movements and activities Exemptions : trafic aérien et maritime

17 The Governor in Council may, by regulation, exempt
from any regulation made under section 16 or from any
provision thereof, subject to any conditions that the Gov-
ernor in Council considers appropriate, movements or
activities of a ship or aircraft, or of a class of ships or air-
craft, owned by or operated by or on behalf of Her
Majesty in right of Canada, or owned or operated by Her
Majesty in right of a province or by a foreign state, if so
recommended by the Minister and any other minister of
the Crown having responsibility in relation to the move-
ment or activity and if the Governor in Council is satis-
fied that the exemption is necessary

(a) in the interests of Canadian sovereignty or securi-
ty; or

(b) for the conduct of any maritime activity by Cana-
da, a province or a foreign state that is consistent with
the purposes of this Act.

17 Le gouverneur en conseil peut, par règlement,
exempter, sous réserve des conditions qu’il estime indi-
quées, les mouvements ou activités d’un navire ou aéro-
nef, ou d’une catégorie de navires ou d’aéronefs, exploité
par Sa Majesté du chef du Canada ou en son nom, ou par
Sa Majesté du chef d’une province ou un État étranger,
ou lui appartenant, de l’application de tout règlement
pris au titre de l’article 16 ou de toute disposition d’un tel
règlement, sur recommandation du ministre et du mi-
nistre fédéral responsable du mouvement ou de l’activité,
s’il est convaincu que cela est nécessaire :

a) dans l’intérêt de la sécurité ou de la souveraineté
du Canada;

b) pour l’exercice de toute activité maritime par le
Canada, une province ou un État étranger compatible
avec l’objet de la présente loi.
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Enforcement Application de la loi

Designation of marine conservation area wardens Désignation des gardes d’aire marine de conservation

18 The Minister may designate persons appointed under
the Parks Canada Agency Act whose duties include the
enforcement of this Act to be marine conservation area
wardens

(a) for the enforcement of this Act and the regulations
in any part of Canada or the exclusive economic zone
of Canada, and

(b) for the preservation and maintenance of the public
peace in marine conservation areas, except in any por-
tion of them situated within the exclusive economic
zone of Canada,

and marine conservation area wardens are, for those pur-
poses, peace officers within the meaning of the Criminal
Code.

18 Le ministre peut désigner à titre de garde d’aire ma-
rine de conservation toute personne nommée sous le ré-
gime de la Loi sur l’Agence Parcs Canada dont les fonc-
tions comportent le contrôle d’application de la présente
loi, pour :

a) faire respecter la présente loi et les règlements au
Canada ou dans la zone économique exclusive du
Canada;

b) maintenir l’ordre public dans les aires marines de
conservation, à l’exception des parties de celles-ci si-
tuées dans la zone économique exclusive du Canada.

Les gardes d’aire marine de conservation sont, pour
l’exercice de ces fonctions, des agents de la paix au sens
du Code criminel.

Designation of enforcement officers Désignation des agents de l’autorité

19 The Minister may designate persons or classes of per-
sons employed in the public service of Canada or by a
provincial, municipal or local authority or an aboriginal
government, whose duties include law enforcement, to be
enforcement officers for the purpose of the enforcement
of specified provisions of this Act or the regulations in
specified marine conservation areas, and for that purpose
enforcement officers have the powers and are entitled to
the protection provided by law to peace officers within
the meaning of the Criminal Code.

19 Le ministre peut désigner à titre d’agent de l’autorité
tout fonctionnaire — ou membre d’une catégorie de fonc-
tionnaires — de l’administration publique fédérale ou
tout employé — ou membre d’une catégorie d’employés
— d’une autorité provinciale, municipale ou locale ou
d’un gouvernement autochtone dont les fonctions com-
portent le contrôle d’application de lois. Pour l’exécution
de leur mission, qui est de faire respecter certaines dispo-
sitions de la présente loi ou des règlements dans des aires
marines de conservations précises, ces agents de l’autori-
té jouissent des pouvoirs et de la protection que la loi ac-
corde aux agents de la paix au sens du Code criminel.

Contraventions Act Loi sur les contraventions
19.1 (1) The Minister may designate persons or classes
of persons employed in the federal public administration
or by a provincial, municipal or local authority or by an
aboriginal government for the purpose of the enforce-
ment of this Act or the regulations with respect to of-
fences that have been designated as contraventions un-
der the Contraventions Act.

19.1 (1) Le ministre peut désigner, individuellement ou
au titre de son appartenance à une catégorie déterminée,
tout fonctionnaire de l’administration publique fédérale
ou tout employé d’une autorité provinciale, municipale
ou locale ou d’un gouvernement autochtone pour le
contrôle de l’application de la présente loi ou des règle-
ments en ce qui a trait aux infractions qualifiées de
contraventions en vertu de la Loi sur les contraventions.

Limitations regarding designations Limitations quant à la désignation

(2) The Minister may specify that a designation is in re-
spect of one or more marine conservation areas or in re-
spect of all or specified offences under this Act that have
been designated as contraventions under the Contraven-
tions Act.
2009, c. 14, s. 21.

(2) Le ministre peut préciser la portée de la désignation,
laquelle peut viser soit une ou plusieurs aires marines de
conservation, soit une ou plusieurs infractions à la pré-
sente loi qualifiées de contraventions en vertu de la Loi
sur les contraventions.
2009, ch. 14, art. 21.



Canada National Marine Conservation Areas Aires marines nationales de conservation du Canada
Enforcement Application de la loi
Sections 20-22 Articles 20-22

Current to December 12, 2018

Last amended on June 23, 2015

16 À jour au 12 décembre 2018

Dernière modification le 23 juin 2015

Certificate of designation and oath Serment et certificat de désignation

20 (1) Every marine conservation area warden, enforce-
ment officer and person designated under section 19.1
shall be provided with a certificate of designation in a
form approved by the Minister and shall take and sub-
scribe an oath prescribed by the Minister.

20 (1) Les gardes d’aire marine de conservation, les
agents de l’autorité et les personnes désignées en vertu
de l’article 19.1 prêtent le serment prescrit par le ministre
et reçoivent un certificat, établi en la forme approuvée
par celui-ci, attestant leur qualité.

Limitations must be specified Limitations

(2) The certificate must specify the limitations, if any, to
which the designation is subject.
2002, c. 18, s. 20; 2009, c. 14, s. 21.

(2) Le certificat de désignation précise les limitations, le
cas échéant, auxquelles la désignation est assujettie.
2002, ch. 18, art. 20; 2009, ch. 14, art. 21.

Right of passage Droit de passage

20.1 In the discharge of their duties, marine conserva-
tion area wardens and enforcement officers and any per-
sons accompanying them may enter on and pass through
or over private property without being liable for doing so
and without any person having the right to object to that
use of the property.
2009, c. 14, s. 21.

20.1 Dans l’exercice de leurs fonctions, les gardes d’aire
marine de conservation, les agents de l’autorité et les per-
sonnes qui les accompagnent peuvent entrer sur une pro-
priété privée et y circuler sans engager de responsabilité
à cet égard et sans que personne ne puisse s’y opposer.
2009, ch. 14, art. 21.

Immunity Immunité

20.2 Marine conservation area wardens and enforce-
ment officers are not personally liable for anything they
do or omit to do in good faith under this Act.
2009, c. 14, s. 21.

20.2 Les gardes d’aire marine de conservation et les
agents de l’autorité sont dégagés de toute responsabilité
personnelle en ce qui concerne les faits — actes ou omis-
sions — accomplis de bonne foi en application de la pré-
sente loi.
2009, ch. 14, art. 21.

Arrest without warrant Arrestation sans mandat

21 A marine conservation area warden or enforcement
officer may, in accordance with the Criminal Code, arrest
without warrant any person

(a) whom the warden or officer finds committing an
offence under this Act; or

(b) who the warden or officer believes, on reasonable
grounds, has committed or is about to commit an of-
fence under this Act.

2002, c. 18, s. 21; 2009, c. 14, s. 21.

21 Le garde d’aire marine de conservation ou l’agent de
l’autorité peut, en conformité avec le Code criminel, arrê-
ter sans mandat toute personne qu’il trouve en train de
commettre une infraction à la présente loi ou dont il a
des motifs raisonnables de croire qu’elle a commis ou est
sur le point de commettre une infraction à la présente loi.
2002, ch. 18, art. 21; 2009, ch. 14, art. 21.

Search and seizure Perquisition et saisie

22 (1) A marine conservation area warden or enforce-
ment officer may

(a) enter and search any place and open and examine
any package or receptacle in accordance with a war-
rant issued under subsection (2) at any time during
the day or, if so specified in the warrant, during the
night; and

22 (1) Le garde d’aire marine de conservation ou l’agent
de l’autorité peut :

a) en conformité avec le mandat délivré aux termes
du paragraphe (2), visiter tout lieu, à toute heure du
jour ou, si le mandat le précise, à toute heure de la
nuit, y procéder à des perquisitions et, en outre, ouvrir
et examiner tout contenant;

b) saisir toute chose dont il a des motifs raisonnables
de croire qu’elle est visée au paragraphe (2).



Canada National Marine Conservation Areas Aires marines nationales de conservation du Canada
Enforcement Application de la loi
Sections 22-23 Articles 22-23

Current to December 12, 2018

Last amended on June 23, 2015

17 À jour au 12 décembre 2018

Dernière modification le 23 juin 2015

(b) seize any thing that the warden or officer believes
on reasonable grounds is a thing described in
subsection (2).

Authority to issue warrant Délivrance du mandat

(2) If a justice of the peace, on ex parte application, is
satisfied by information on oath that there are reasonable
grounds to believe that there is in any place, including
any building, boat or other conveyance, or in any package
or receptacle,

(a) any thing in relation to which there are reasonable
grounds to believe an offence under this Act or the
regulations has been committed, or

(b) any thing that there are reasonable grounds to be-
lieve will afford evidence with respect to the commis-
sion of such an offence,

the justice of the peace may issue a warrant authorizing a
marine conservation area warden or enforcement officer
named in the warrant to enter and search the place or to
open and examine the package or receptacle, subject to
any conditions specified in the warrant.

(2) S’il est convaincu, sur la foi d’une dénonciation sous
serment, qu’il y a des motifs raisonnables de croire à la
présence d’une chose qu’il croit, pour des motifs raison-
nables, soit avoir servi ou donné lieu à une infraction à la
présente loi ou aux règlements, soit pouvoir servir à
prouver la perpétration d’une telle infraction, le juge de
paix peut, sur demande ex parte, signer un mandat auto-
risant, sous réserve des conditions éventuellement fixées,
le garde d’aire marine de conservation ou l’agent de l’au-
torité à visiter tout bâtiment ou tout autre lieu, y compris
les bateaux et autres moyens de transport, et à y procéder
à des perquisitions ou à ouvrir et examiner tout conte-
nant.

Where warrant not necessary Perquisition sans mandat

(3) A marine conservation area warden or enforcement
officer may exercise any powers under subsection (1)
without a warrant if the conditions for obtaining a war-
rant exist but by reason of exigent circumstances it would
not be practical to obtain one.

(3) Le garde d’aire marine de conservation ou l’agent de
l’autorité peut exercer sans mandat les pouvoirs men-
tionnés au paragraphe (1) lorsque l’urgence de la situa-
tion rend difficilement réalisable l’obtention du mandat,
sous réserve que les conditions de délivrance de celui-ci
soient réunies.

Custody of things seized Garde

23 (1) Subject to subsections (2) and (3) and sections 25
and 26, where a marine conservation area warden or en-
forcement officer seizes a thing under this Act or under a
warrant issued pursuant to the Criminal Code,

(a) sections 489.1 and 490 of the Criminal Code apply;
and

(b) the warden or officer, or any person that the war-
den or officer may designate, shall retain custody of
the thing subject to any order made under section 490
of the Criminal Code.

23 (1) Sous réserve des paragraphes (2) et (3) et des ar-
ticles 25 et 26 :

a) les articles 489.1 et 490 du Code criminel s’ap-
pliquent en cas de saisie d’objets effectuée par un
garde d’aire marine de conservation ou un agent de
l’autorité en vertu de la présente loi ou d’un mandat
délivré au titre du Code criminel;

b) la responsabilité de ces objets incombe, sous ré-
serve d’une ordonnance rendue aux termes de l’article
490 du Code criminel, au garde ou à l’agent ou à la
personne qu’il désigne.

Forfeiture where ownership not ascertainable Confiscation de plein droit

(2) If the lawful ownership of or entitlement to a seized
thing cannot be ascertained within 30 days after its
seizure, the thing, or any proceeds of its disposition, are
forfeited to Her Majesty in right of Canada, if the thing
was seized by a marine conservation area warden or en-
forcement officer employed in the public service of

(2) Dans le cas où leur propriétaire — ou la personne qui
a droit à leur possession — ne peut être identifié dans les
trente jours suivant la saisie, les objets, ou le produit de
leur disposition, sont confisqués au profit de Sa Majesté
du chef du Canada, si le garde ou l’agent saisissant est un
fonctionnaire de l’administration publique fédérale, ou
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Canada, or to Her Majesty in right of a province, if the
thing was seized by an enforcement officer employed by a
provincial, municipal or local authority or an aboriginal
government.

au profit de Sa Majesté du chef d’une province, si l’agent
saisissant est un employé d’une autorité provinciale, mu-
nicipale ou locale ou d’un gouvernement autochtone.

Perishable things Biens périssables

(3) Where a seized thing is perishable, the marine con-
servation area warden or enforcement officer may dis-
pose of it or destroy it, and any proceeds of its disposition
shall be paid to the lawful owner or person lawfully enti-
tled to possession of the thing, unless proceedings under
this Act are commenced within 90 days after its seizure,
or shall be retained by the warden or officer pending the
outcome of those proceedings.
2002, c. 18, s. 23; 2009, c. 14, s. 22(F).

(3) Le garde ou l’agent peut disposer, notamment par
destruction, des objets saisis périssables; le produit de
leur disposition est soit remis à leur propriétaire ou à la
personne qui a droit à leur possession, soit, lorsque des
poursuites fondées sur la présente loi ont été intentées
dans les quatre-vingt-dix jours suivant la saisie, retenu
par le garde ou l’agent jusqu’au règlement de l’affaire.
2002, ch. 18, art. 23; 2009, ch. 14, art. 22(F).

Liability for costs Responsabilité pour frais

23.1 If a thing is seized under this Act, the person who
owned the thing at the time that it was seized, the person
who had charge or control of the thing immediately be-
fore it was seized and the person who possessed it imme-
diately before it was seized are jointly and severally, or
solidarily, liable for all the costs of seizure, detention,
maintenance and forfeiture, including any destruction or
disposal costs, incurred by Her Majesty in right of Cana-
da in relation to the thing in excess of any proceeds of its
disposition, if any.
2009, c. 14, s. 23.

23.1 Le propriétaire des objets saisis en vertu de la pré-
sente loi, toute personne en ayant la possession ainsi que
toute personne en ayant la charge ou le contrôle, avant la
saisie, sont solidairement responsables des frais liés à
leur saisie, rétention, entretien ou confiscation — y com-
pris les frais liés à leur disposition, notamment par des-
truction — exposés par Sa Majesté du chef du Canada
lorsque ceux-ci excèdent le produit de leur disposition.
2009, ch. 14, art. 23.

Offences and Punishment Infractions et peines

Offence Infraction

24 (1) Every person who contravenes any provision of
this Act or any provision of the regulations designated by
regulations made under paragraph 16(1)(n) is guilty of an
offence and liable

(a) on conviction on indictment,

(i) in the case of an individual,

(A) for a first offence, to a fine of not less
than $15,000 and not more than $1,000,000, and

(B) for a second or subsequent offence, to a fine
of not less than $30,000 and not more
than $2,000,000,

(ii) in the case of a person, other than an individual
or a corporation referred to in subparagraph (iii),

(A) for a first offence, to a fine of not less
than $500,000 and not more than $6,000,000, and

24 (1) Quiconque contrevient à toute disposition de la
présente loi ou à toute disposition des règlements dési-
gnée par les règlements pris en vertu de l’alinéa 16(1)n)
commet une infraction et est passible :

a) sur déclaration de culpabilité par mise en accusa-
tion :

(i) s’il s’agit d’une personne physique :

(A) pour une première infraction, d’une amende
d’au moins 15 000 $ et d’au plus 1 000 000 $,

(B) en cas de récidive, d’une amende d’au moins
30 000 $ et d’au plus 2 000 000 $,

(ii) s’il s’agit d’une personne, à l’exception d’une
personne physique et de la personne morale visée
au sous-alinéa (iii) :

(A) pour une première infraction, d’une amende
d’au moins 500 000 $ et d’au plus 6 000 000 $,
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(B) for a second or subsequent offence, to a fine
of not less than $1,000,000 and not more
than $12,000,000, and

(iii) in the case of a corporation that the court has
determined under section 24.1 to be a small rev-
enue corporation,

(A) for a first offence, to a fine of not less
than $75,000 and not more than $4,000,000, and

(B) for a second or subsequent offence, to a fine
of not less than $150,000 and not more
than $8,000,000; or

(b) on summary conviction,

(i) in the case of an individual,

(A) for a first offence, to a fine of not less
than $5,000 and not more than $300,000, and

(B) for a second or subsequent offence, to a fine
of not less than $10,000 and not more
than $600,000,

(ii) in the case of a person, other than an individual
or a corporation referred to in subparagraph (iii),

(A) for a first offence, to a fine of not less
than $100,000 and not more than $4,000,000, and

(B) for a second or subsequent offence, to a fine
of not less than $200,000 and not more
than $8,000,000, and

(iii) in the case of a corporation that the court has
determined under section 24.1 to be a small rev-
enue corporation,

(A) for a first offence, to a fine of not less
than $25,000 and not more than $2,000,000, and

(B) for a second or subsequent offence, to a fine
of not less than $50,000 and not more
than $4,000,000.

(B) en cas de récidive, d’une amende d’au moins
1 000 000 $ et d’au plus 12 000 000 $,

(iii) s’il s’agit d’une personne morale que le tribunal
déclare personne morale à revenus modestes en
vertu de l’article 24.1 :

(A) pour une première infraction, d’une amende
d’au moins 75 000 $ et d’au plus 4 000 000 $,

(B) en cas de récidive, d’une amende d’au moins
150 000 $ et d’au plus 8 000 000 $;

b) sur déclaration de culpabilité par procédure som-
maire :

(i) s’il s’agit d’une personne physique :

(A) pour une première infraction, d’une amende
d’au moins 5 000 $ et d’au plus 300 000 $,

(B) en cas de récidive, d’une amende d’au moins
10 000 $ et d’au plus 600 000 $,

(ii) s’il s’agit d’une personne, à l’exception d’une
personne physique et de la personne morale visée
au sous-alinéa (iii) :

(A) pour une première infraction, d’une amende
d’au moins 100 000 $ et d’au plus 4 000 000 $,

(B) en cas de récidive, d’une amende d’au moins
200 000 $ et d’au plus 8 000 000 $,

(iii) s’il s’agit d’une personne morale que le tribunal
déclare personne morale à revenus modestes en
vertu de l’article 24.1 :

(A) pour une première infraction, d’une amende
d’au moins 25 000 $ et d’au plus 2 000 000 $,

(B) en cas de récidive, d’une amende d’au moins
50 000 $ et d’au plus 4 000 000 $.

Contravention of other provisions of regulations or of
conditions of permits, etc.

Infraction aux autres dispositions des règlements,
conditions de permis, etc.

(1.1) Every person who contravenes any provision of the
regulations, other than a provision designated by regula-
tions made under paragraph 16(1)(n), or any condition of
a permit or other authorizing instrument issued under
this Act is guilty of an offence and liable

(a) on conviction on indictment,

(1.1) Quiconque contrevient à toute disposition des rè-
glements — sauf une disposition désignée par les règle-
ments pris en vertu de l’alinéa 16(1)n) — ou à toute
condition d’un permis ou d’une autre autorisation oc-
troyés en vertu de la présente loi commet une infraction
et est passible :
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(i) in the case of an individual,

(A) for a first offence, to a fine of not more
than $100,000, and

(B) for a second or subsequent offence, to a fine
of not more than $200,000,

(ii) in the case of a person, other than an individual
or a corporation referred to in subparagraph (iii),

(A) for a first offence, to a fine of not more
than $500,000, and

(B) for a second or subsequent offence, to a fine
of not more than $1,000,000, and

(iii) in the case of a corporation that the court has
determined under section 24.1 to be a small rev-
enue corporation,

(A) for a first offence, to a fine of not more
than $250,000, and

(B) for a second or subsequent offence, to a fine
of not more than $500,000; or

(b) on summary conviction,

(i) in the case of an individual,

(A) for a first offence, to a fine of not more
than $25,000, and

(B) for a second or subsequent offence, to a fine
of not more than $50,000,

(ii) in the case of a person, other than an individual
or a corporation referred to in subparagraph (iii),

(A) for a first offence, to a fine of not more
than $250,000, and

(B) for a second or subsequent offence, to a fine
of not more than $500,000, and

(iii) in the case of a corporation that the court has
determined under section 24.1 to be a small rev-
enue corporation,

(A) for a first offence, to a fine of not more
than $50,000, and

(B) for a second or subsequent offence, to a fine
of not more than $100,000.

a) sur déclaration de culpabilité par mise en accusa-
tion :

(i) s’il s’agit d’une personne physique :

(A) pour une première infraction, d’une amende
maximale de 100 000 $,

(B) en cas de récidive, d’une amende maximale
de 200 000 $,

(ii) s’il s’agit d’une personne, à l’exception d’une
personne physique et de la personne morale visée
au sous-alinéa (iii) :

(A) pour une première infraction, d’une amende
maximale de 500 000 $,

(B) en cas de récidive, d’une amende maximale
de 1 000 000 $,

(iii) s’il s’agit d’une personne morale que le tribunal
déclare personne morale à revenus modestes en
vertu de l’article 24.1 :

(A) pour une première infraction, d’une amende
maximale de 250 000 $,

(B) en cas de récidive, d’une amende maximale
de 500 000 $;

b) sur déclaration de culpabilité par procédure som-
maire :

(i) s’il s’agit d’une personne physique :

(A) pour une première infraction, d’une amende
maximale de 25 000 $,

(B) en cas de récidive, d’une amende maximale
de 50 000 $,

(ii) s’il s’agit d’une personne, à l’exception d’une
personne physique et de la personne morale visée
au sous-alinéa (iii) :

(A) pour une première infraction, d’une amende
maximale de 250 000 $,

(B) en cas de récidive, d’une amende maximale
de 500 000 $,

(iii) s’il s’agit d’une personne morale que le tribunal
déclare personne morale à revenus modestes en
vertu de l’article 24.1 :

(A) pour une première infraction, d’une amende
maximale de 50 000 $,
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(B) en cas de récidive, d’une amende maximale
de 100 000 $.

Continuing offences Infraction continue

(2) If a contravention of this Act or the regulations is
committed or continued on more than one day, it consti-
tutes a separate offence for each day on which it is com-
mitted or continued.

(2) Il est compté une infraction distincte à la présente loi
pour chacun des jours au cours desquels se commet ou se
continue l’infraction.

Offences involving more than one animal, plant or
object

Amendes cumulatives

(2.1) If an offence involves more than one animal, plant
or object, the fine to be imposed in respect of that offence
may, despite subsections (1) and (1.1), be the total of the
fines that would have been imposed if each of the ani-
mals, plants or objects had been the subject of a separate
information.

(2.1) Malgré les paragraphes (1) et (1.1), en cas de décla-
ration de culpabilité pour une infraction portant sur plus
d’un animal, végétal ou objet, l’amende peut être calculée
pour chacun d’eux comme s’ils avaient fait l’objet de dé-
nonciations distinctes; l’amende totale infligée est alors
la somme totale obtenue.

Deeming — second and subsequent offence Présomption — récidive

(2.2) For the purposes of this section, a conviction for a
particular offence under this Act is deemed to be a con-
viction for a second or subsequent offence if the court is
satisfied that the offender has been previously convicted
— under any Act of Parliament, or any Act of the legisla-
ture of a province, that relates to environmental or
wildlife protection or conservation, or the protection of
cultural, historical or archaeological resources — of a
substantially similar offence.

(2.2) Pour l’application du présent article, il y a récidive
si le tribunal est convaincu que le contrevenant a déjà été
déclaré coupable, sous le régime de toute loi fédérale ou
provinciale visant la protection ou la conservation de
l’environnement ou des espèces sauvages, ou la protec-
tion des ressources culturelles, historiques ou archéolo-
giques, d’une infraction essentiellement semblable.

Application Limitation

(2.3) Subsection (2.2) applies only to previous convic-
tions on indictment and to previous convictions on sum-
mary conviction, and to previous convictions under any
similar procedure under any Act of the legislature of a
province.

(2.3) Pour l’application du paragraphe (2.2), les infrac-
tions pour lesquelles le contrevenant a déjà été déclaré
coupable doivent être des infractions qui ont été poursui-
vies par mise en accusation, par procédure sommaire ou
par toute autre procédure semblable établie sous le ré-
gime d’une loi provinciale.

Injunction Injonction

(3) Whether or not proceedings have been commenced
with respect to an offence under this Act, Her Majesty in
right of Canada may undertake or continue proceedings
to prevent conduct that constitutes such an offence.
2002, c. 18, s. 24; 2009, c. 14, s. 24.

(3) Indépendamment des poursuites intentées pour in-
fraction à la présente loi ou aux règlements, Sa Majesté
du chef du Canada peut engager et continuer une action
visant à empêcher la perpétration d’une telle infraction.
2002, ch. 18, art. 24; 2009, ch. 14, art. 24.

Determination of small revenue corporation status Déclaration : personne morale à revenus modestes

24.1 For the purpose of section 24, a court may deter-
mine a corporation to be a small revenue corporation if
the court is satisfied that the corporation’s gross rev-
enues for the 12 months immediately before the day on
which the subject matter of the proceedings arose — or, if
it arose on more than one day, for the 12 months imme-
diately before the first day on which the subject matter of
the proceedings arose — were not more than $5,000,000.
2009, c. 14, s. 25.

24.1 Pour l’application de l’article 24, le tribunal peut
déclarer qu’une personne morale est une personne mo-
rale à revenus modestes s’il est convaincu que ses reve-
nus bruts, dans la période d’un an précédant immédiate-
ment la date de l’infraction — ou si celle-ci a été commise
sur plus d’un jour, dans la période d’un an précédant im-
médiatement le premier jour où elle a été commise —,
n’excédaient pas 5 000 000 $.
2009, ch. 14, art. 25.
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Relief from minimum fine Allègement de l’amende minimale

24.2 The court may impose a fine that is less than the
minimum amount provided for in subsection 24(1) if it is
satisfied, on the basis of evidence submitted to the court,
that the minimum fine would cause undue financial
hardship. The court shall provide reasons if it imposes a
fine that is less than the minimum amount provided for
in that subsection.
2009, c. 14, s. 25.

24.2 Le tribunal peut imposer une amende inférieure à
l’amende minimale prévue au paragraphe 24(1) s’il est
convaincu, sur le fondement de la preuve présentée, que
l’amende minimale constituerait un fardeau financier ex-
cessif pour le contrevenant; le cas échéant, il motive sa
décision.
2009, ch. 14, art. 25.

Additional fine Amende supplémentaire

24.3 If a person is convicted of an offence under this Act
and the court is satisfied that, as a result of the commis-
sion of the offence, the person acquired any property,
benefit or advantage, the court shall order the person to
pay an additional fine in an amount equal to the court’s
estimation of the value of that property, benefit or advan-
tage. The additional fine may exceed the maximum
amount of any fine that may otherwise be imposed under
this Act.
2009, c. 14, s. 25.

24.3 Le tribunal saisi d’une poursuite pour infraction à
la présente loi, s’il est convaincu que la personne déclarée
coupable a acquis des biens par suite de la perpétration
de l’infraction ou en a tiré des avantages, lui inflige une
amende supplémentaire correspondant à son évaluation
de ces biens ou avantages. Le montant de l’amende sup-
plémentaire peut être supérieur à celui de toute autre
amende pouvant être imposée en vertu de la présente loi.
2009, ch. 14, art. 25.

Notice to shareholders Avis aux actionnaires

24.4 If a corporation that has shareholders is convicted
of an offence under this Act, the court shall make an or-
der directing the corporation to notify its shareholders,
in the manner and within the time directed by the court,
of the facts relating to the commission of the offence and
of the details of the punishment imposed.
2009, c. 14, s. 25.

24.4 En cas de déclaration de culpabilité d’une personne
morale ayant des actionnaires pour infraction à la pré-
sente loi, le tribunal lui ordonne d’aviser ceux-ci, de la fa-
çon et dans les délais qu’il précise, des faits liés à la per-
pétration de l’infraction et des détails de la peine
imposée.
2009, ch. 14, art. 25.

Liability of directors, officers, etc., of corporations Responsabilité pénale : dirigeants, administrateurs et
mandataires

24.5 (1) If a corporation commits an offence under this
Act, any director, officer, agent or mandatary of the cor-
poration who directed, authorized, assented to, acqui-
esced in or participated in the commission of the offence
is a party to and guilty of the offence and is liable on con-
viction to the penalty provided for by this Act for an indi-
vidual in respect of the offence committed by the corpo-
ration, whether or not the corporation has been
prosecuted or convicted.

24.5 (1) En cas de perpétration d’une infraction à la
présente loi par une personne morale, ceux de ses diri-
geants, administrateurs ou mandataires qui l’ont ordon-
née ou autorisée, ou qui y ont consenti ou participé, sont
considérés comme des coauteurs de l’infraction et en-
courent la peine prévue pour une personne physique, que
la personne morale ait été ou non poursuivie ou déclarée
coupable.

Duties of directors and officers of corporations Devoirs des dirigeants et administrateurs

(2) Every director and officer of a corporation shall take
all reasonable care to ensure that the corporation com-
plies with

(a) this Act and the regulations;

(b) orders made by a court, the Minister or the super-
intendent under this Act; and

(2) Les dirigeants et administrateurs de la personne mo-
rale font preuve de la diligence voulue pour que celle-ci
se conforme :

a) à la présente loi et aux règlements;

b) aux ordonnances rendues par le tribunal, le mi-
nistre ou le directeur sous le régime de la présente loi;
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(c) directions of the superintendent, a marine conser-
vation area warden or an enforcement officer made
under this Act.

2009, c. 14, s. 25.

c) aux directives du directeur, du garde d’aire marine
de conservation ou de l’agent de l’autorité données
sous le régime de la présente loi.

2009, ch. 14, art. 25.

Fundamental purpose of sentencing Objectif premier de la détermination de la peine

24.6 The fundamental purpose of sentencing for of-
fences under this Act is to contribute to respect for the
law establishing and protecting marine conservation ar-
eas through the imposition of just sanctions that have as
their objectives

(a) to deter the offender and any other person from
committing offences under this Act;

(b) to denounce unlawful conduct that damages or
creates a risk of damage to marine conservation areas;
and

(c) to restore marine conservation area resources.
2009, c. 14, s. 25.

24.6 La détermination des peines relatives aux infrac-
tions à la présente loi a pour objectif premier de contri-
buer au respect des lois visant la constitution et la protec-
tion des aires marines de conservation. Cet objectif est
atteint par l’imposition de sanctions justes visant ce qui
suit :

a) dissuader le contrevenant et toute autre personne
de commettre des infractions à la présente loi;

b) dénoncer les comportements illégaux qui causent
des dommages ou des risques de dommages aux aires
marines de conservation;

c) rétablir les ressources des aires marines de conser-
vation.

2009, ch. 14, art. 25.

Sentencing principles Détermination de la peine — principes

24.7 (1) In addition to the principles and factors that
the court is otherwise required to consider, including
those set out in sections 718.1 to 718.21 of the Criminal
Code, the court shall consider the following principles
when sentencing a person who is convicted of an offence
under this Act:

(a) the amount of the fine should be increased to ac-
count for every aggravating factor associated with the
offence, including the aggravating factors set out in
subsection (2); and

(b) the amount of the fine should reflect the gravity of
each aggravating factor associated with the offence.

24.7 (1) Pour la détermination de la peine à infliger au
contrevenant, le tribunal, en sus des principes et facteurs
qu’il est par ailleurs tenu de prendre en considération —
y compris ceux énoncés aux articles 718.1 à 718.21 du
Code criminel —, tient compte des principes suivants :

a) le montant de l’amende devrait être majoré en
fonction des circonstances aggravantes de l’infraction,
notamment celles énoncées au paragraphe (2);

b) le montant de l’amende devrait refléter la gravité
de chacune des circonstances aggravantes de l’infrac-
tion.

Aggravating factors Détermination de la peine — circonstances
aggravantes

(2) The aggravating factors are the following:

(a) the offence caused damage or risk of damage to
any marine conservation area resources;

(b) the offence caused damage or risk of damage to
any unique, rare, particularly important or vulnerable
marine conservation area resources;

(c) the damage caused by the offence is extensive, per-
sistent or irreparable;

(d) the offender committed the offence intentionally
or recklessly;

(2) Les circonstances aggravantes dont le tribunal tient
compte sont les suivantes :

a) l’infraction a causé un dommage ou un risque de
dommage aux ressources d’une aire marine de conser-
vation;

b) l’infraction a causé un dommage ou un risque de
dommage aux ressources uniques, rares, particulière-
ment importantes ou vulnérables d’une aire marine de
conservation;

c) l’infraction a causé un dommage considérable, per-
sistant ou irréparable;
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(e) the offender failed to take reasonable steps to pre-
vent the commission of the offence despite having the
financial means to do so;

(f) by committing the offence or failing to take action
to prevent its commission, the offender increased rev-
enue or decreased costs or intended to increase rev-
enue or decrease costs;

(g) the offender committed the offence despite having
been warned by the superintendent, a marine conser-
vation area warden or an enforcement officer of the
circumstances that subsequently became the subject
of the offence;

(h) the offender has a history of non-compliance with
federal or provincial legislation that relates to environ-
mental or wildlife protection or conservation or the
protection of cultural, historical or archaeological re-
sources; and

(i) after the commission of the offence, the offender

(i) attempted to conceal its commission,

(ii) failed to take prompt action to prevent, mitigate
or remediate its effects, or

(iii) failed to take prompt action to reduce the risk
of committing similar offences in the future.

d) le contrevenant a agi de façon intentionnelle ou in-
souciante;

e) le contrevenant a omis de prendre des mesures rai-
sonnables pour empêcher la perpétration de l’infrac-
tion malgré sa capacité financière de le faire;

f) le contrevenant, en commettant l’infraction ou en
omettant de prendre des mesures pour empêcher sa
perpétration, a accru ses revenus ou a réduit ses dé-
penses, ou avait l’intention de le faire;

g) le contrevenant a commis l’infraction bien qu’il ait
reçu du directeur, du garde d’aire marine de conserva-
tion ou de l’agent de l’autorité un avertissement l’in-
formant de la situation ayant par la suite donné lieu à
l’infraction;

h) le contrevenant a dans le passé accompli des actes
contraires aux lois fédérales ou provinciales visant la
protection ou la conservation de l’environnement ou
des espèces sauvages, ou la protection des ressources
culturelles, historiques ou archéologiques;

i) le contrevenant, après avoir commis l’infraction :

(i) a tenté de dissimuler sa perpétration,

(ii) a omis de prendre rapidement des mesures afin
d’empêcher ou d’atténuer les conséquences de l’in-
fraction, ou encore d’y remédier,

(iii) a omis de prendre rapidement des mesures
pour réduire le risque que des infractions sem-
blables soient commises.

Absence of aggravating factor Absence de circonstances aggravantes

(3) The absence of an aggravating factor set out in sub-
section (2) is not a mitigating factor.

(3) L’absence de circonstances aggravantes mentionnées
au paragraphe (2) n’est pas une circonstance atténuante.

Meaning of damage Sens de dommage

(4) For the purposes of paragraphs (2)(a) to (c), damage
includes loss of use value and non-use value.

(4) Pour l’application des alinéas (2)a) à c), le dommage
comprend la perte des valeurs d’usage et de non-usage.

Reasons Motifs

(5) If the court is satisfied of the existence of one or more
of the aggravating factors set out in subsection (2) but de-
cides not to increase the amount of the fine because of
that factor, the court shall give reasons for that decision.
2009, c. 14, s. 25.

(5) Si le tribunal décide de ne pas majorer le montant de
l’amende, bien qu’il soit convaincu de l’existence d’une
ou de plusieurs des circonstances aggravantes mention-
nées au paragraphe (2), il motive sa décision.
2009, ch. 14, art. 25.

Forfeiture of things seized Confiscation

25 (1) When a person is convicted of an offence under
this Act, the convicting court may, in addition to any
punishment imposed, order that any seized thing by

25 (1) Sur déclaration de culpabilité du contrevenant, le
tribunal peut prononcer, en sus de la peine infligée, la
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means of or in relation to which the offence was commit-
ted, or any proceeds of its disposition, be forfeited to Her
Majesty in right of Canada.

confiscation au profit de Sa Majesté du chef du Canada
des objets saisis ou du produit de leur aliénation.

Return where no forfeiture ordered Restitution d’un objet non confisqué

(2) If the convicting court does not order the forfeiture, a
seized thing or the proceeds of its disposition shall be re-
turned to its lawful owner or the person lawfully entitled
to it.

(2) Si le tribunal ne prononce pas la confiscation, les ob-
jets saisis, ou le produit de leur aliénation, sont restitués
au propriétaire légitime ou à la personne qui a légitime-
ment droit à leur possession.

Retention or sale Rétention ou vente

(3) If a fine is imposed on a person convicted of an of-
fence under this Act, any seized thing or any proceeds of
its disposition may be retained until the fine is paid or
the thing may be sold in satisfaction of the fine and the
proceeds applied, in whole or in part, in payment of the
fine.

(3) En cas de déclaration de culpabilité, les objets saisis
— ou le produit de leur aliénation — peuvent être retenus
jusqu’au paiement de l’amende, ou ces objets peuvent
être vendus et le produit de leur aliénation peut être af-
fecté en tout ou en partie au paiement de l’amende.

Disposition by Minister Disposition par le ministre

26 Any seized thing that has been forfeited under this
Act to Her Majesty in right of Canada or abandoned by
its owner may be dealt with and disposed of as the Minis-
ter may direct.

26 Il peut être disposé, conformément aux instructions
du ministre, des objets confisqués en vertu de la présente
loi au profit de Sa Majesté du chef du Canada ou aban-
donnés par le propriétaire.

Application of fines Affectation

26.1 (1) All fines received by the Receiver General in re-
spect of the commission of an offence under this Act, oth-
er than fines collected under the Contraventions Act, are
to be credited to the Environmental Damages Fund, an
account in the accounts of Canada, and used for purposes
related to protecting, conserving or restoring marine con-
servation areas or for administering that Fund.

26.1 (1) Les sommes reçues par le receveur général en
paiement d’amendes infligées à l’égard de toute infrac-
tion à la présente loi — à l’exception des sommes perçues
en vertu de la Loi sur les contraventions — sont portées
au crédit du Fonds pour dommages à l’environnement —
ouvert parmi les comptes du Canada — et sont utilisées à
des fins liées à la protection, à la conservation ou au réta-
blissement des aires marines de conservation, ou pour
l’administration du fonds.

Recommendations of court Recommandation du tribunal

(2) The court imposing the fine may recommend to the
Minister that all or a portion of the fine credited to the
Environmental Damages Fund be paid to a person or an
organization specified by the court for a purpose referred
to in subsection (1).
2009, c. 14, s. 26.

(2) Le tribunal qui fixe le montant de l’amende à porter
au crédit du Fonds pour dommages à l’environnement
peut recommander au ministre qu’une partie ou la totali-
té de celle-ci soit versée à la personne ou à l’organisation
qu’il précise à l’une des fins visées au paragraphe (1).
2009, ch. 14, art. 26.

Orders of court Ordonnance du tribunal

27 (1) If a person is convicted of an offence under this
Act, in addition to any punishment imposed, the court
may, having regard to the nature of the offence and the
circumstances surrounding its commission, make an or-
der containing one or more of the following prohibitions,
directions or requirements:

(a) prohibiting the person from doing any act or en-
gaging in any activity that may, in the court’s opinion,
result in the continuation or repetition of the offence;

27 (1) En plus de toute peine infligée et compte tenu de
la nature de l’infraction ainsi que des circonstances de sa
perpétration, le tribunal peut rendre une ordonnance im-
posant à la personne déclarée coupable tout ou partie des
obligations suivantes :

a) s’abstenir de tout acte ou toute activité risquant
d’entraîner, de l’avis du tribunal, la continuation de
l’infraction ou la récidive;
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(b) directing the person to take any action that the
court considers appropriate to remedy or avoid any
damage to any marine conservation area resources
that resulted or may result from the commission of the
offence;

(c) directing the person to post a bond, provide surety
or pay into court an amount of money that the court
considers appropriate for the purpose of ensuring
compliance with any prohibition, direction or require-
ment mentioned in this section;

(d) directing the person to prepare and implement a
pollution prevention plan or an environmental emer-
gency plan;

(e) directing the person to carry out, in the manner
established by the Minister, monitoring of the envi-
ronmental effects of any activity or undertaking on the
resources of a marine conservation area or directing
the person to pay, in the manner specified by the
court, an amount for that purpose;

(f) directing the person to implement an environmen-
tal management system approved by the Minister;

(g) directing the person to have an environmental au-
dit conducted by a person of a class and at the times
specified by the Minister and directing the person to
remedy any deficiencies revealed during the audit;

(h) directing the person to pay to Her Majesty in right
of Canada an amount of money that the court consid-
ers appropriate for the purpose of promoting the pro-
tection, conservation or restoration of marine conser-
vation areas;

(i) directing the person to publish, in the manner
specified by the court, the facts relating to the com-
mission of the offence and the details of the punish-
ment imposed, including any orders made under this
subsection;

(j) directing the person to notify, at the person’s own
cost and in the manner specified by the court, any per-
son aggrieved or affected by the person’s conduct of
the facts relating to the commission of the offence and
of the details of the punishment imposed, including
any orders made under this subsection;

(k) directing the person to submit to the Minister,
when requested to do so by the Minister at any time
within three years after the date of conviction, any in-
formation with respect to the person’s activities that
the court considers appropriate in the circumstances;

b) prendre les mesures que le tribunal estime indi-
quées pour réparer ou éviter tout dommage aux res-
sources d’une aire marine de conservation résultant
ou pouvant résulter de la perpétration de l’infraction;

c) en garantie de l’exécution des obligations imposées
au titre du présent paragraphe, fournir le cautionne-
ment ou déposer auprès du tribunal la somme que ce-
lui-ci estime indiqué;

d) élaborer et exécuter un plan de prévention de la
pollution ou un plan d’urgence environnementale;

e) exercer une surveillance continue des effets envi-
ronnementaux d’une activité ou d’un ouvrage sur les
ressources d’une aire marine de conservation, de la fa-
çon que le ministre indique, ou verser, selon les moda-
lités que le tribunal précise, une somme d’argent des-
tinée à permettre cette surveillance;

f) mettre en place un système de gestion de l’environ-
nement approuvé par le ministre;

g) faire effectuer une vérification environnementale
par une personne appartenant à la catégorie de per-
sonnes désignée par le ministre à des moments que
celui-ci précise et prendre les mesures appropriées
pour remédier aux défauts constatés;

h) verser à Sa Majesté du chef du Canada, en vue de
promouvoir la protection, la conservation ou le réta-
blissement des aires marines de conservation, la
somme que le tribunal estime indiquée;

i) publier, de la façon que le tribunal précise, les faits
liés à la perpétration de l’infraction et les détails de la
peine imposée, y compris des ordonnances rendues en
vertu du présent paragraphe;

j) aviser les personnes touchées ou lésées par sa
conduite, à ses frais et de la façon que le tribunal pré-
cise, des faits liés à la perpétration de l’infraction et
des détails de la peine imposée, y compris des ordon-
nances rendues en vertu du présent paragraphe;

k) fournir au ministre, sur demande présentée par ce-
lui-ci dans les trois ans suivant sa déclaration de
culpabilité, les renseignements relatifs à ses activités
que le tribunal estime indiqués en l’occurrence;

l) indemniser toute personne, de façon monétaire ou
autrement, en tout ou en partie, des frais exposés par
elle pour toute mesure prise ou à prendre pour la ré-
paration ou la prévention du dommage résultant — ou
pouvant résulter — des faits qui ont mené à la déclara-
tion de culpabilité, y compris des frais occasionnés



Canada National Marine Conservation Areas Aires marines nationales de conservation du Canada
Offences and Punishment Infractions et peines
Section 27 Article 27

Current to December 12, 2018

Last amended on June 23, 2015

27 À jour au 12 décembre 2018

Dernière modification le 23 juin 2015

(l) directing the person to compensate any person,
monetarily or otherwise, in whole or in part, for the
cost of any remedial or preventive action taken,
caused to be taken or to be taken as a result of the act
or omission that constituted the offence, including any
costs of assessing appropriate remedial or preventive
action;

(m) directing the person to perform community ser-
vice, subject to any reasonable conditions that may be
imposed in the order;

(n) directing the person to pay, in a manner specified
by the court, an amount to enable research to be con-
ducted into the protection, conservation or restoration
of marine conservation areas;

(o) requiring the person to surrender to the Minister
any permit or other authorizing instrument issued un-
der this Act to the person;

(p) prohibiting the person from applying for any new
permit or other authorizing instrument under this Act
during any period that the court considers appropri-
ate;

(q) directing the person to pay, in the manner pre-
scribed by the court, an amount to environmental or
other groups to assist in their work related to the ma-
rine conservation area where the offence was commit-
ted;

(r) directing the person to pay, in the manner pre-
scribed by the court, an amount to an educational in-
stitution including for scholarships for students en-
rolled in studies related to the environment; and

(s) requiring the person to comply with any other con-
ditions that the court considers appropriate.

pour l’évaluation des mesures de réparation ou de pré-
vention pertinentes;

m) exécuter des travaux d’intérêt collectif à des condi-
tions raisonnables;

n) verser, selon les modalités que le tribunal précise,
une somme d’argent destinée à permettre des re-
cherches sur la protection, la conservation ou le réta-
blissement des aires marines de conservation;

o) remettre au ministre les permis ou les autres auto-
risations qui lui ont été octroyés sous le régime de la
présente loi;

p) s’abstenir de présenter une nouvelle demande de
permis ou autre autorisation sous le régime de la pré-
sente loi pendant la période que le tribunal estime in-
diquée;

q) verser, selon les modalités prescrites, une somme
d’argent à des groupes concernés notamment par la
protection de l’environnement, pour les aider dans le
travail qu’ils accomplissent à l’égard de l’aire marine
de conservation où l’infraction a été commise;

r) verser à un établissement d’enseignement, selon les
modalités prescrites, une somme d’argent notamment
destinée à créer des bourses d’études attribuées à qui-
conque suit un programme d’études dans un domaine
lié à l’environnement;

s) se conformer aux autres conditions que le tribunal
estime indiquées.

Publication Publication

(1.1) If a person fails to comply with an order made un-
der paragraph (1)(i), the Minister may, in the manner
that the court directed the person to do so, publish the
facts relating to the commission of the offence and the
details of the punishment imposed and recover the costs
of publication from the person.

(1.1) En cas d’inexécution de l’obligation prévue à l’ali-
néa (1)i), le ministre peut procéder à la publication des
faits liés à la perpétration de l’infraction et des détails de
la peine imposée, de la façon précisée par le tribunal à la
personne déclarée coupable, et en recouvrer les frais au-
près de celle-ci.

Debt due to Her Majesty Créances de Sa Majesté

(1.2) If the court makes an order under paragraph (1)(h)
or (l) directing a person to pay an amount to Her Majesty
in right of Canada, or if the Minister incurs publication
costs under subsection (1.1), the amount or the costs, as
the case may be, constitute a debt due to Her Majesty in
right of Canada and may be recovered in any court of
competent jurisdiction.

(1.2) L’indemnité ou la somme à verser à Sa Majesté du
chef du Canada en application des alinéas (1)h) ou l), ain-
si que les frais visés au paragraphe (1.1), constituent des
créances de Sa Majesté du chef du Canada dont le recou-
vrement peut être poursuivi à ce titre devant le tribunal
compétent.
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Enforcement Exécution

(1.3) If the court makes an order under paragraph (1)(l)
directing a person to pay an amount to another person,
other than to Her Majesty in right of Canada, and the
amount is not paid without delay, that other person may,
by filing the order, enter as a judgment, in the superior
court of the province in which the trial was held, the
amount ordered to be paid, and that judgment is enforce-
able against the person who was directed to pay the
amount in the same manner as if it were a judgment ren-
dered against the offender in that court in civil proceed-
ings.

(1.3) Toute personne, à l’exception de Sa Majesté du
chef du Canada, qui a droit à une indemnité en vertu de
l’alinéa (1)l) peut, à défaut de paiement immédiat, faire
enregistrer comme jugement, à la cour supérieure de la
province où le procès a eu lieu, l’indemnité en question;
ce jugement peut être exécuté contre la personne décla-
rée coupable de la même manière que s’il s’agissait d’un
jugement rendu contre elle par cette cour en matière ci-
vile.

Cancellation or suspension of permit, etc. Annulation ou suspension du permis ou autre
autorisation

(1.4) If the court makes an order under paragraph
(1)(o), any permit or other authorizing instrument to
which the order relates is cancelled unless the court
makes an order suspending it for any period that the
court considers appropriate.

(1.4) Les permis et les autres autorisations remis en ap-
plication de l’alinéa (1)o) sont annulés à moins que le tri-
bunal ne les suspende pour la période qu’il estime indi-
quée.

Suspended sentence Condamnation avec sursis

(2) Where a person is convicted of an offence under this
Act and the court suspends the passing of sentence under
paragraph 731(1)(a) of the Criminal Code, the court may,
in addition to any probation order made under that para-
graph, make an order referred to in subsection (1).

(2) Lorsque, en vertu de l’alinéa 731(1)a) du Code crimi-
nel, il sursoit au prononcé de la peine, le tribunal, en plus
de l’ordonnance de probation prévue à cet alinéa, peut
rendre l’ordonnance visée au paragraphe (1).

Imposition of sentence Prononcé de la peine

(3) If the person does not comply with the order or is
convicted of another offence, the court may, within three
years after the order was made, on the application of the
prosecution, impose any sentence that could have been
imposed if the passing of sentence had not been suspend-
ed.

(3) Sur demande de la poursuite, le tribunal peut,
lorsque l’intéressé ne se conforme pas à l’ordonnance ou
est déclaré coupable d’une autre infraction dans les trois
ans qui suivent la date de l’ordonnance, prononcer la
peine qui aurait pu lui être infligée s’il n’y avait pas eu
sursis.

Coming into force and duration of order Prise d’effet

(4) An order made under subsection (1) comes into force
on the day on which it is made or on any other day that
the court may determine and shall not continue in force
for more than three years after that day unless the court
provides otherwise in the order.
2002, c. 18, s. 27; 2009, c. 14, s. 27.

(4) Toute ordonnance rendue en vertu du paragraphe (1)
prend effet soit immédiatement, soit à la date fixée par le
tribunal, et elle demeure en vigueur pendant une durée
maximale de trois ans, à moins que le tribunal n’en or-
donne autrement.
2002, ch. 18, art. 27; 2009, ch. 14, art. 27.

Compensation for loss of property Dommages-intérêts

28 (1) If a person has been convicted of an offence un-
der this Act, the court may, at the time sentence is im-
posed and on the application of the person aggrieved, or-
der the offender to pay to the aggrieved person an
amount by way of satisfaction or compensation for loss of
or damage to property suffered by that person as a result
of the commission of the offence.

28 (1) Le tribunal peut, lors du prononcé de la peine,
ordonner à la personne déclarée coupable d’une infrac-
tion à la présente loi de verser à la personne lésée par sa
conduite, sur demande de celle-ci, des dommages-inté-
rêts pour la perte de biens ou les dommages causés à
ceux-ci découlant de la perpétration de l’infraction.
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Enforcement Exécution

(2) If the amount ordered to be paid under subsection
(1) is not paid without delay, the aggrieved person may,
by filing the order, enter as a judgment, in the superior
court of the province in which the trial was held, the
amount ordered to be paid, and that judgment is enforce-
able against the offender in the same manner as if it were
a judgment rendered against the offender in that court in
civil proceedings.
2002, c. 18, s. 28; 2009, c. 14, s. 28.

(2) À défaut de paiement immédiat des dommages-inté-
rêts, la personne lésée peut, par dépôt de l’ordonnance,
faire enregistrer comme jugement, à la cour supérieure
de la province où le procès a eu lieu, l’ordre de payer la
somme en question, et ce jugement peut être exécuté
contre la personne déclarée coupable de la même ma-
nière que s’il s’agissait d’un jugement rendu contre elle
par cette cour en matière civile.
2002, ch. 18, art. 28; 2009, ch. 14, art. 28.

Compensation for cost of remedial or preventive
action

Indemnisation des frais exposés pour réparation ou
prévention

28.01 (1) A court shall not, under paragraph 27(1)(l),
order a person to compensate another person for the cost
of any remedial or preventive action referred to in that
paragraph if the other person is entitled to make a claim
for compensation for that cost under the Marine Liabili-
ty Act or the Arctic Waters Pollution Prevention Act.

28.01 (1) Le tribunal ne peut se prévaloir de l’alinéa
27(1)l) pour ordonner à la personne déclarée coupable
d’indemniser une autre personne des frais qu’elle a expo-
sés pour toute mesure de réparation ou de prévention
d’un dommage visée à cet alinéa si cette personne a le
droit de présenter une demande d’indemnisation pour
ces frais en vertu de la Loi sur la responsabilité en ma-
tière maritime ou de la Loi sur la prévention de la pollu-
tion des eaux arctiques.

Compensation for loss or damage — property Dommages-intérêts pour perte ou dommages —
biens

(2) A court shall not, under subsection 28(1), order a per-
son to pay to another person an amount by way of satis-
faction or compensation for loss of or damage to property
if the other person is entitled to make a claim for com-
pensation for that loss or damage under the Marine Lia-
bility Act or the Arctic Waters Pollution Prevention Act.
2009, c. 14, s. 28.

(2) Le tribunal ne peut se prévaloir du paragraphe 28(1)
pour ordonner à la personne déclarée coupable de verser
à la personne lésée des dommages-intérêts pour la perte
de biens ou les dommages causés à ceux-ci si cette per-
sonne a le droit de présenter une demande d’indemnisa-
tion pour ces biens ou ces dommages en vertu de la Loi
sur la responsabilité en matière maritime ou de la Loi
sur la prévention de la pollution des eaux arctiques.
2009, ch. 14, art. 28.

Limitation period Prescription

28.1 No proceedings by way of summary conviction in
respect of an offence under this Act may be instituted
more than five years after the day on which the subject
matter of the proceedings arose, unless the prosecutor
and the defendant agree that they may be instituted after
the five years.
2009, c. 14, s. 28.

28.1 La poursuite visant une infraction à la présente loi
punissable sur déclaration de culpabilité par procédure
sommaire se prescrit par cinq ans à compter de sa perpé-
tration, à moins que le poursuivant et le défendeur ne
consentent au prolongement de ce délai.
2009, ch. 14, art. 28.

Contraventions Act Loi sur les contraventions
28.2 If an offence under this Act is designated as a con-
travention under the Contraventions Act, subsection 8(5)
of that Act does not apply in respect of the fine that may
be established for that contravention.
2009, c. 14, s. 28.

28.2 Lorsqu’une infraction à la présente loi est qualifiée
de contravention en vertu de la Loi sur les contraven-
tions, le paragraphe 8(5) de cette loi ne s’applique pas au
montant de l’amende pouvant être fixé pour cette contra-
vention.
2009, ch. 14, art. 28.
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Publication of information about contraventions Publication de renseignements sur les infractions

28.3 (1) For the purpose of encouraging compliance
with this Act and the regulations, the Minister shall
maintain, in a registry accessible to the public, informa-
tion about all convictions of corporations for offences un-
der this Act.

28.3 (1) Afin d’encourager le respect de la présente loi
et des règlements, le ministre publie dans un registre ac-
cessible au public des renseignements concernant les dé-
clarations de culpabilité des personnes morales pour in-
fraction à la présente loi.

Retention Rétention des renseignements

(2) Information in the registry is to be maintained for a
minimum of five years.
2009, c. 14, s. 28.

(2) Les renseignements sont conservés dans le registre
pour une durée minimale de cinq ans.
2009, ch. 14, art. 28.

Review Examen

28.4 (1) The Minister shall, 10 years after the day on
which this section comes into force and every 10 years af-
ter that, undertake a review of sections 24 to 28.3.

28.4 (1) Dix ans après l’entrée en vigueur du présent ar-
ticle, et tous les dix ans par la suite, le ministre procède à
l’examen des articles 24 à 28.3.

Report to Parliament Rapport au Parlement

(2) The Minister shall, no later than one year after the
day on which the review is undertaken, cause a report on
the review to be tabled in each House of Parliament.
2009, c. 14, s. 28.

(2) Il fait déposer un rapport sur la question devant les
deux chambres du Parlement dans l’année qui suit le dé-
but de l’examen.
2009, ch. 14, art. 28.

Mitigation of Environmental
Damage

Atténuation des dommages à
l’environnement

Pollution clean-up Pollution

29 (1) Where a substance that is capable of degrading
the environment or injuring any animal, fish or plant is
discharged or deposited within a marine conservation
area, any person who has charge, management or control
of the substance or who causes or contributes to the dis-
charge or deposit shall take reasonable measures to pre-
vent or mitigate such degradation or injury.

29 (1) En cas de déversement ou de dépôt d’une sub-
stance à l’intérieur d’une aire marine de conservation, la
personne qui est responsable de la substance et celle qui
a causé le déversement ou le dépôt ou y a contribué sont
tenues de prendre les mesures utiles pour prévenir ou at-
ténuer la dégradation ou les risques pouvant en découler
pour l’environnement, et notamment la flore et la faune.

Powers of Minister Pouvoirs du ministre

(2) If the Minister is of the opinion that a person is not
taking measures required by subsection (1), the Minister
shall direct the person to take those measures and, if the
person fails to do so, the Minister may direct those mea-
sures to be taken on behalf of Her Majesty in right of
Canada.

(2) S’il estime que le responsable ne prend pas les me-
sures utiles, le ministre lui ordonne de les prendre; en
cas d’inexécution de cet ordre, il peut ordonner la prise
de ces mesures au nom de Sa Majesté du chef du Canada.

Expenses of clean-up Frais de dépollution

(3) A person who fails to comply with a direction given
by the Minister under subsection (2) is liable for the ex-
penses reasonably incurred by Her Majesty in right of
Canada in taking the measures directed and those ex-
penses may be recovered from that person, with costs, in
proceedings brought in the name of Her Majesty in any
court of competent jurisdiction.

(3) Toute personne qui n’obtempère pas à l’ordre que lui
donne le ministre en vertu du paragraphe (2) est tenue
aux frais raisonnables exposés par Sa Majesté du chef du
Canada pour prendre les mesures utiles. Ces frais consti-
tuent des créances de Sa Majesté dont le recouvrement
peut être poursuivi à ce titre devant tout tribunal compé-
tent.



Canada National Marine Conservation Areas Aires marines nationales de conservation du Canada
Mitigation of Environmental Damage Atténuation des dommages à l’environnement
Sections 29-30 to 41 Articles 29-30 à 41

Current to December 12, 2018

Last amended on June 23, 2015

31 À jour au 12 décembre 2018

Dernière modification le 23 juin 2015

Exception Exception

(4) No measures may be directed to be taken under sub-
section (2) to prevent or mitigate any degradation or in-
jury if action may be taken under the Canada Shipping
Act, 2001, the Arctic Waters Pollution Prevention Act or
the Canadian Environmental Protection Act, 1999, to
prevent or mitigate the same degradation or injury.
2002, c. 18, s. 29; 2001, c. 26, s. 322.

(4) Le ministre ne peut ordonner la prise de mesures de
prévention ou d’atténuation dans le cadre du paragraphe
(2) si de telles mesures peuvent être prises sous le régime
de la Loi de 2001 sur la marine marchande du Canada,
la Loi sur la prévention de la pollution des eaux arc-
tiques ou la Loi canadienne sur la protection de l’envi-
ronnement (1999).
2002, ch. 18, art. 29; 2001, ch. 26, art. 322.

Consequential Amendments Modifications corrélatives
30 to 41 [Amendments] 30 à 41 [Modifications]
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(Sections 2, 5 and 6)

ANNEXE 1

(articles 2, 5 et 6)

Marine Conservation Areas Aires marines de conservation
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SCHEDULE 2

(Sections 2 and 6)

ANNEXE 2

(articles 2 et 6)

Reserves Réserves

Gwaii Haanas National Marine
Conservation Area Reserve and
Haida Heritage Site

Réserve d’aire marine nationale
de conservation et site du
patrimoine Haïda Gwaii Haanas

In the Pacific Ocean; Dans l’océan Pacifique;

Offshore of the shores of Moresby Island and Kunghit Island,
said Islands being in the Queen Charlotte Islands and in the
Queen Charlotte Land District;

Au large des côtes des îles Moresby et Kunghit, lesdites îles
faisant partie des îles de la Reine-Charlotte et étant situées
dans le district des terres de Queen Charlotte;

All that part of the Pacific Ocean and Hecate Strait, the bays,
the inlets, the sounds, the coves, Burnaby Strait, the har-
bours, the passages and Houston Stewart Channel being the
foreshore and land covered by water lying below the ordinary
high water mark (O.H.W.M.) of the Queen Charlotte Islands
and more particularly described as follows:

Toute cette partie de l’océan Pacifique et du détroit d’Hécate,
les baies, les bras, les chenaux, les anses, le détroit de Burna-
by, les havres, les passages et le chenal Houston Stewart si-
tués dans l’estran et sur les terres recouvertes d’eau qui se
trouvent sous la ligne de hautes eaux ordinaires (L.H.E.O.)
des îles de la Reine-Charlotte et dont voici la description :

Commencing at the most westerly point of Tasu Head, Mores-
by Island, on the O.H.W.M. of the Pacific Ocean, said point
being at approximate latitude 52°44′03″ and approximate lon-
gitude 132°06′35″;

Commençant au point le plus à l’ouest du promontoire Tasu,
sur l’île Moresby, sur la L.H.E.O. de l’océan Pacifique, ledit
point étant situé par environ 52°44′03″ de latitude et environ
132°06′35″ de longitude;

Thence southwesterly in a straight line to a point at latitude
52°40′36″ and longitude 132°13′16″, said point being in the
Pacific Ocean approximately 10 km southwesterly from the
point on the O.H.W.M. at Tasu Head;

De là, vers le sud-ouest, en ligne droite jusqu’au point situé
par 52°40′36″ de latitude et 132°13′16″ de longitude, ledit
point se trouvant dans l’océan Pacifique, à environ 10 kilo-
mètres vers le sud ouest dudit point situé sur la L.H.E.O. du
promontoire Tasu;

Thence southeasterly in a straight line to a point at latitude
52°00′00″ and longitude 131°18′00″, said point being in the
Pacific Ocean approximately 10 km southwesterly of the un-
named islets situated southerly of Anthony Island;

De là, vers le sud-est, en ligne droite jusqu’au point situé par
52°00′00″ de latitude et 131°18′00″ de longitude, ledit point se
trouvant dans l’océan Pacifique à environ 10 kilomètres au
sud-ouest des îlots non nommés situés au sud de l’île Antho-
ny;

Thence southeasterly in a straight line to a point at latitude
51°47′58″ and longitude 130°53′31″;

De là, vers le sud-est, en ligne droite jusqu’au point situé par
51°47′58″ de latitude et 130°53′31″ de longitude;

Thence northerly in a straight line to a point at latitude
52°12′29″ and longitude 130°49′00″, said point being in
Hecate Strait approximately 10 km east of Garcin Rocks;

De là, vers le nord, en ligne droite jusqu’au point situé par
52°12′29″ de latitude et 130°49′00″ de longitude, ledit point se
trouvant dans le détroit d’Hécate, à environ 10 kilomètres à
l’est des rochers Garcin;

Thence northwesterly in a straight line to a point at latitude
52°26′49″ and longitude 131°05′19″, said point being in
Hecate Strait approximately 10 km east of Scudder Point;

De là, vers le nord-ouest, en ligne droite jusqu’au point situé
par 52°26′49″ de latitude et 131°05′19″ de longitude, ledit
point se trouvant dans le détroit d’Hécate, à environ 10 kilo-
mètres à l’est de la pointe Scudder;

Thence northwesterly in a straight line to a point at latitude
52°50′05″ and longitude 131°20′10″, said point being in
Hecate Strait approximately 10 km northeasterly of Lost Is-
lands;

De là, vers le nord-ouest, en ligne droite jusqu’au point situé
par 52°50′05″ de latitude et 131°20′10″ de longitude, ledit
point se trouvant dans le détroit d’Hécate, à environ 10 kilo-
mètres au nord-est des îles Lost;

Thence westerly in a straight line to the O.H.W.M. of Hecate
Strait at the most northeasterly point of Tangil Peninsula at
Porter Head at approximate latitude 52°48′35″ and approxi-
mate longitude 131°39′20″, said line passing approximately 2
km north of Lost Islands;

De là, vers l’ouest, en ligne droite jusqu’à la L.H.E.O. du dé-
troit d’Hécate, au point situé à l’extrémité nord-est de la pé-
ninsule Tangil, au cap Porter, par environ 52°48′35″ de lati-
tude et environ 131°39′20″ de longitude, ladite ligne passant à
environ 2 kilomètres au nord des îles Lost;

Thence generally southerly and westerly along the O.H.W.M.
of Tangil Peninsula following Laskeek Bay, Logan Inlet and
Crescent Inlet to the straight line running from the northeast

De là, généralement vers le sud et l’ouest, le long de la
L.H.E.O. de la péninsule Tangil, en suivant la baie Laskeek, le
bras Logan et le bras Crescent jusqu’à son intersection avec la
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corner of District Lot 663 to the peak at the intersection of the
northerly boundary of the watershed of Crescent Inlet with
the watershed boundary separating those waters that flow in-
to Dana Inlet from those that flow into Logan Inlet, said peak
being at approximate latitude 52°46′37″ and approximate lon-
gitude 131°49′09″;

ligne droite qui relie le coin nord-est du lot de district 663 et
le sommet situé à l’intersection de la limite septentrionale du
bassin hydrologique du bras Crescent et de la limite du bassin
hydrologique séparant les eaux qui se versent dans le bras
Dana de celles qui coulent vers le bras Logan, ledit sommet
étant situé par environ 52°46′37″ de latitude et environ
131°49′09″ de longitude;

Thence southwesterly across Crescent Inlet, along the above-
mentioned straight line running from the northeast corner of
District Lot 663 to said peak at approximate latitude
52°46′37″ and approximate longitude 131°49′09″, to the
O.H.W.M. of Moresby Island on the southerly shore of Cres-
cent Inlet;

De là, vers le sud-ouest, traversant à l’autre côté du bras Cres-
cent, le long de ladite ligne droite susmentionnée qui s’étend
du coin nord-est du lot de district 663 jusqu’au sommet situé
par environ 52°46′37″ de latitude et environ 131°49′09″ de
longitude, jusqu’à la L.H.E.O. de l’île Moresby sur la côte sud
du bras Crescent;

Thence generally southeasterly, southerly, westerly and
northwesterly along the O.H.W.M. of Moresby Island to the
point of commencement.

De là, généralement vers le sud-est, le sud, l’ouest et le nord-
ouest, le long de la L.H.E.O. de l’île Moresby jusqu’au point
de départ.

Save and except the following described parcels: À l’exception des parcelles suivantes :

All that foreshore or land covered by water lying below the
O.H.W.M. of the Queen Charlotte Islands and more particu-
larly described as follows:

Tout l’estran ou toutes les terres recouvertes d’eau qui se
trouvent sous la L.H.E.O. des îles de la Reine-Charlotte et
dont voici la description :

Area 1 Zone 1
Commencing at Poole Point, being a point on the easterly
O.H.W.M. of Burnaby Island at approximate latitude
52°22′23″ and approximate longitude 131°14′35″;

Commençant à la pointe Poole, soit un point situé à l’est de la
L.H.E.O. de l’île Burnaby par environ 52°22′23″ de latitude et
environ 131°14′35″ de longitude;

Thence in general southwesterly and westerly directions
along the O.H.W.M. of Burnaby Island to the most northerly
point at Swan Bay at approximate latitude 52°21′00″ and ap-
proximate longitude 131°18′10″;

De là, généralement vers le sud-ouest et l’ouest, le long de la
L.H.E.O. de l’île Burnaby, jusqu’au point le plus au nord de la
baie Swan, situé par environ 52°21′00″ de latitude et environ
131°18′10″ de longitude;

Thence southeasterly in a straight line to the intersection of
the 52°20′15″ parallel of north latitude with the 131°17′00″
meridian of west longitude;

De là, vers le sud-est, en ligne droite jusqu’à l’intersection du
52°20′15″ parallèle de latitude nord et du 131°17′00″ méridien
de longitude ouest;

Thence due east to a point lying due south of Poole Point, be-
ing a point on the easterly O.H.W.M. of Burnaby Island and
the point of commencement;

De là, franc est, jusqu’à un point situé directement au sud de
la pointe Poole, ledit point se trouvant à l’est de la L.H.E.O.
de l’île Burnaby et constituant le point de départ;

Thence due north to Poole Point, being the point of com-
mencement.

De là, franc nord, jusqu’à la pointe Poole, soit le point de dé-
part.

Area 2 Zone 2
Commencing at the most easterly point of Ikeda Point, being
a point on the O.H.W.M. of Moresby Island at the entrance of
Ikeda Cove at approximate latitude 52°18′55″ and approxi-
mate longitude 131°08′10″;

Commençant au point le plus à l’est de la pointe Ikeda, ledit
point étant situé sur la L.H.E.O. de l’île Moresby, à l’embou-
chure de l’anse Ikeda, par environ 52°18′55″ de latitude et en-
viron 131°08′10″ de longitude;

Thence in general southwesterly, easterly and northeasterly
directions along the O.H.W.M. of Moresby Island (Ikeda
Cove) to the most northerly point of Awaya Point at approxi-
mate latitude 52°18′40″ and approximate longitude
131°08′10″;

De là, généralement vers le sud-ouest, l’est et le nord-est, le
long de la L.H.E.O. de l’île Moresby (anse Ikeda) jusqu’au
point le plus au nord de la pointe Awaya, situé par environ
52°18′40″ de latitude et environ 131°08′10″ de longitude;

Thence northerly in a straight line to Ikeda Point, being the
point of commencement.

De là, vers le nord, en ligne droite jusqu’à la pointe Ikeda, soit
le point de départ.

Explanatory Note: All latitudes and longitudes described in
the preceding description are referred to the North American
Datum of 1927; all topographic features are according to the
Gazetteer of Canada (British Columbia), Third Edition, Ot-
tawa 1985, and to the following National Topographic Series
(NTS) maps: Edition 2 of Moresby Island (103 BC) produced

Note explicative : Toutes les latitudes et longitudes qui fi-
gurent dans la présente description se rapportent au Système
géodésique nord-américain de 1927. Tous les accidents topo-
graphiques mentionnés sont conformes au Répertoire géo-
graphique du Canada (Colombie-Britannique), troisième
édition, Ottawa, 1985 et aux cartes de la Série nationale de
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at a scale of 1:250,000 by the Army Survey Establishment at
Ottawa, Edition 3 of Tasu Head (103 C/9), Louise Island (103
B/13 & 103 B/14), Darwin Sound (103 B/12), Ramsay Island
(103 B/11), Gowgaia Bay (103 B/5), Burnaby Island (103 B/6),
Kunghit Island (103 B/3), Cape St. James (102 O/14 & 102
O/15) and Edition 2 of Lyman Point (103 B/2W) produced at
a scale of 1:50,000 by the Department of Energy, Mines and
Resources at Ottawa; and to Canadian Hydrographic Service
(CHS) Chart LC 3853 produced at a scale of 1:150,000 by the
Department of Fisheries and Oceans at Ottawa.
2002, c. 18, Sch. 2; SOR/2010-153.

référence cartographique (SNRC) suivantes : la deuxième édi-
tion de la carte de l’île Moresby (103 BC) dressée à une échelle
de 1/250 000 par le Service topographique de l’Armée à Otta-
wa, la troisième édition de la carte du promontoire Tasu
(103 C/9), les cartes de l’île Louise (103 B/13 et 103 B/14), du
chenal Darwin (103 B/12), de l’île Ramsay (103 B/11), de la
baie Gowgaia (103 B/5), de l’île Burnaby (103 B/6), de l’île
Kunghit (103 B/3) et du cap St. James (102 O/14 et 102 O/15)
et la deuxième édition de la carte de la pointe Lyman
(103 B/2W) dressée à une échelle de 1/50 000 par le ministère
de l’Énergie, des Mines et des Ressources à Ottawa. Les acci-
dents topographiques mentionnés sont également conformes
à la charte LC 3853 du Service hydrographique du Canada
(SHC) dressée à une échelle de 1/150 000 par le ministère des
Pêches et des Océans à Ottawa.
2002, ch. 18, ann. 2; DORS/2010-153.
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AMENDMENTS NOT IN FORCE MODIFICATIONS NON EN
VIGUEUR

— 2015, c.  38,  s.  4 — 2015, ch.  38,  art .  4

4 Schedule 1 to the Act is amended by adding the
following:

4 L’annexe 1 de la même loi est modifiée par ad-
jonction de ce qui suit :

Lake Superior National Marine Conservation Area of
Canada

Aire marine nationale de conservation du Canada du lac
Supérieur

In the Province of Ontario, District of Thunder Bay, more
particularly described as follows:

Dans la province de l’Ontario, district de Thunder Bay, plus
particulièrement décrites comme suit :

FIRSTLY: PREMIÈREMENT :

Land and land under the water of part of Lake Superior, and
land and land under water of part of the Nipigon River in the
Geographic Township of Nipigon, being composed of Parcels
1, 17 to 20, 24, 27, 34, 36, 37, 43, 45, 59, 109, 110, 114, 116, 117
to 122 and 124 on a plan recorded in the Canada Lands Sur-
veys Records at Ottawa as Plan 103778 CLSR, containing
1,080,596 hectares, more or less;

Des terres émergées et submergées d’une partie du lac Supé-
rieur et d’une partie de la rivière Nipigon, dans le canton géo-
graphique de Nipigon, étant composées des parcelles 1, 17 à
20, 24, 27, 34, 36, 37, 43, 45, 59, 109, 110, 114, 116, 117 à 122 et
124, tel que montré sur un plan déposé aux Archives d’arpen-
tage des terres du Canada à Ottawa sous le numéro 103778
CLSR, contenant 1 080 596 hectares, plus ou moins;

SECONDLY: DEUXIÈMEMENT :

Land under the water of part of Lake Superior being com-
posed of Parcels 46 and 123, as shown on said Plan 103778
CLSR, containing 222 hectares, more or less;

Des terres submergées d’une partie du lac Supérieur étant
composées des parcelles 46 et 123, tel que montré sur ledit
plan 103778 CLSR, contenant 222 hectares, plus ou moins;

THIRDLY: TROISIÈMEMENT :

Part of Lot 4, Concession 1, Geographic Township of Lyon be-
ing composed of Parcel 38, as shown on said Plan 103778
CLSR, containing 68 hectares, more or less;

Une partie du lot 4, concession 1, dans le canton géogra-
phique de Lyon, étant composée de la parcelle 38, tel que
montré sur ledit plan 103778 CLSR, contenant 68 hectares,
plus ou moins;

FOURTHLY: QUATRIÈMEMENT :

Part of the unsubdivided Geographic Township of Strey being
composed of Parcels 127 and 128, as shown on said Plan
103778 CLSR, containing 53 hectares, more or less;

Une partie du canton géographique non subdivisé de Strey,
étant composée des parcelles 127 et 128, tel que montré sur
ledit plan 103778 CLSR, contenant 53 hectares, plus ou
moins;

FIFTHLY: CINQUIÈMEMENT :

Part of the unsubdivided Geographic Township of Syine being
composed of Parcel 129, as shown on said Plan 103778 CLSR,
containing 48 hectares, more or less.

Une partie du canton géographique non subdivisé de Syine,
étant composée de la parcelle 129, tel que montré sur ledit
plan 103778 CLSR, contenant 48 hectares, plus ou moins.
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S.C. 2012, c. 19, s. 52 L.C. 2012, ch. 19, art. 52

An Act respecting the environmental
assessment of certain activities and the
prevention of significant adverse
environmental effects

Loi concernant l’évaluation
environnementale de certaines activités et
visant à prévenir les effets
environnementaux négatifs importants

[Assented to 29th June 2012] [Sanctionnée le 29 juin 2012]

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the Canadian Environmental
Assessment Act, 2012.

1 Loi canadienne sur l’évaluation environnementale
(2012).

Interpretation Définitions

Definitions Définitions

2 (1) The following definitions apply in this Act.

Agency means the Canadian Environmental Assessment
Agency continued under section 103. (Agence)

assessment by a review panel means an environmen-
tal assessment that is conducted by a review panel. (exa-
men par une commission)

Canadian Nuclear Safety Commission means the
Canadian Nuclear Safety Commission established by sec-
tion 8 of the Nuclear Safety and Control Act. (Commis-
sion canadienne de sûreté nucléaire)

designated project means one or more physical activi-
ties that

(a) are carried out in Canada or on federal lands;

(b) are designated by regulations made under para-
graph 84(a) or designated in an order made by the
Minister under subsection 14(2); and

2 (1) Les définitions qui suivent s’appliquent à la pré-
sente loi.

Agence L’Agence canadienne d’évaluation environne-
mentale maintenue en vertu de l’article 103. (Agency)

autorité fédérale

a) Ministre fédéral;

b) agence fédérale, société d’État mère au sens du pa-
ragraphe 83(1) de la Loi sur la gestion des finances
publiques ou autre organisme constitué sous le régime
d’une loi fédérale et tenu de rendre compte au Parle-
ment de ses activités par l’intermédiaire d’un ministre
fédéral;

c) ministère ou établissement public mentionnés aux
annexes I et II de la Loi sur la gestion des finances pu-
bliques;

d) tout autre organisme mentionné à l’annexe 1.
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(c) are linked to the same federal authority as speci-
fied in those regulations or that order.

It includes any physical activity that is incidental to those
physical activities. (projet désigné)

environment means the components of the Earth, and
includes

(a) land, water and air, including all layers of the at-
mosphere;

(b) all organic and inorganic matter and living organ-
isms; and

(c) the interacting natural systems that include com-
ponents referred to in paragraphs (a) and (b). (envi-
ronnement)

environmental assessment means an assessment of the
environmental effects of a designated project that is con-
ducted in accordance with this Act. (évaluation environ-
nementale)

environmental effects means the environmental effects
described in section 5. (effets environnementaux)

federal authority means

(a) a Minister of the Crown in right of Canada;

(b) an agency of the Government of Canada or a par-
ent Crown corporation, as defined in subsection 83(1)
of the Financial Administration Act, or any other
body established by or under an Act of Parliament that
is ultimately accountable through a Minister of the
Crown in right of Canada to Parliament for the con-
duct of its affairs;

(c) any department or departmental corporation that
is set out in Schedule I or II to the Financial Adminis-
tration Act; and

(d) any other body that is set out in Schedule 1.

It does not include the Executive Council of — or a minis-
ter, department, agency or body of the government of —
Yukon, the Northwest Territories or Nunavut, a council
of the band within the meaning of the Indian Act, Export
Development Canada or the Canada Pension Plan Invest-
ment Board. It also does not include a Crown corporation
that is a wholly-owned subsidiary, as defined in subsec-
tion 83(1) of the Financial Administration Act, a harbour
commission established under the Harbour Commis-
sions Act or a not-for-profit corporation that enters into

Sont exclus le conseil exécutif et les ministres du Yukon,
des Territoires du Nord-Ouest et du Nunavut, ainsi que
les ministères et les organismes de l’administration pu-
blique de ces territoires, tout conseil de bande au sens
donné à « conseil de la bande » dans la Loi sur les In-
diens, Exportation et développement Canada et l’Office
d’investissement du régime de pensions du Canada. Est
également exclue toute société d’État qui est une filiale à
cent pour cent au sens du paragraphe 83(1) de la Loi sur
la gestion des finances publiques, commission portuaire
constituée par la Loi sur les commissions portuaires ou
société sans but lucratif qui a conclu une entente en vertu
du paragraphe 80(5) de la Loi maritime du Canada, à
moins qu’elle ne soit mentionnée à l’annexe 1. (federal
authority)

autorité responsable L’autorité visée à l’article 15, rela-
tivement à un projet désigné devant faire l’objet d’une
évaluation environnementale. (responsible authority)

commission Toute commission constituée aux termes
du paragraphe 42(1) ou au titre d’un accord conclu aux
termes des paragraphes 40(1) ou (2) ou au titre du docu-
ment visé au paragraphe 41(2). (review panel)

Commission canadienne de sûreté nucléaire La Com-
mission canadienne de sûreté nucléaire constituée par
l’article 8 de la Loi sur la sûreté et la réglementation nu-
cléaires. (Canadian Nuclear Safety Commission)

développement durable Développement qui permet de
répondre aux besoins du présent sans compromettre la
possibilité des générations futures de répondre aux leurs.
(sustainable development)

document Tous éléments d’information, quels que
soient leur forme et leur support, notamment correspon-
dance, note, livre, plan, carte, dessin, diagramme, illus-
tration ou graphique, photographie, film, microformule,
enregistrement sonore, magnétoscopique ou informatisé,
ou toute reproduction de ces éléments d’information.
(record)

effets environnementaux Les effets environnementaux
prévus à l’article 5. (environmental effects)

environnement Ensemble des conditions et des élé-
ments naturels de la Terre, notamment :

a) le sol, l’eau et l’air, y compris toutes les couches de
l’atmosphère;

b) toutes les matières organiques et inorganiques ain-
si que les êtres vivants;
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an agreement under subsection 80(5) of the Canada Ma-
rine Act, that is not set out in Schedule 1. (autorité
fédérale)

federal lands means

(a) lands that belong to Her Majesty in right of Cana-
da, or that Her Majesty in right of Canada has the
power to dispose of, and all waters on and airspace
above those lands, other than lands under the admin-
istration and control of the Commissioner of Yukon,
the Northwest Territories or Nunavut;

(b) the following lands and areas:

(i) the internal waters of Canada, in any area of the
sea not within a province,

(ii) the territorial sea of Canada, in any area of the
sea not within a province,

(iii) the exclusive economic zone of Canada, and

(iv) the continental shelf of Canada; and

(c) reserves, surrendered lands and any other lands
that are set apart for the use and benefit of a band and
that are subject to the Indian Act, and all waters on
and airspace above those reserves or lands. (territoire
domanial)

follow-up program means a program for

(a) verifying the accuracy of the environmental as-
sessment of a designated project; and

(b) determining the effectiveness of any mitigation
measures. (programme de suivi)

interested party, with respect to a designated project,
means any person who is determined, under subsection
(2), to be an interested party. (partie intéressée)

Internet site means the Internet site that is established
under section 79. (site Internet)

jurisdiction means

(a) a federal authority;

(b) any agency or body that is established under an
Act of Parliament and that has powers, duties or func-
tions in relation to an assessment of the environmen-
tal effects of a designated project;

(c) the government of a province;

c) les systèmes naturels en interaction qui com-
prennent les éléments visés aux alinéas a) et b). (envi-
ronment)

évaluation environnementale Évaluation des effets en-
vironnementaux d’un projet désigné effectuée conformé-
ment à la présente loi. (environmental assessment)

examen par une commission Évaluation environne-
mentale effectuée par une commission. (assessment by
a review panel)

instance

a) Autorité fédérale;

b) organisme établi sous le régime d’une loi fédérale
et ayant des attributions relatives à l’évaluation des ef-
fets environnementaux d’un projet désigné;

c) gouvernement d’une province;

d) organisme établi sous le régime d’une loi provin-
ciale et ayant des attributions relatives à l’évaluation
des effets environnementaux d’un projet désigné;

e) organisme constitué aux termes d’un accord sur
des revendications territoriales visé à l’article 35 de la
Loi constitutionnelle de 1982 et ayant des attributions
relatives à l’évaluation des effets environnementaux
d’un projet désigné;

f) organisme dirigeant constitué par une loi relative à
l’autonomie gouvernementale des Indiens et ayant des
attributions relatives à l’évaluation des effets environ-
nementaux d’un projet désigné;

g) gouvernement d’un État étranger ou d’une subdivi-
sion politique d’un État étranger ou un de leurs orga-
nismes;

h) organisation internationale d’États ou un de ses or-
ganismes. (jurisdiction)

mesures d’atténuation Mesures visant à éliminer, ré-
duire ou limiter les effets environnementaux négatifs
d’un projet désigné. Y sont assimilées les mesures de ré-
paration de tout dommage causé par ces effets, notam-
ment par remplacement, restauration ou indemnisation.
(mitigation measures)

ministre Le ministre de l’Environnement. (Minister)

Office national de l’énergie L’Office national de l’éner-
gie constitué par l’article 3 de la Loi sur l’Office national
de l’énergie. (National Energy Board)
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(d) any agency or body that is established under an
Act of the legislature of a province and that has pow-
ers, duties or functions in relation to an assessment of
the environmental effects of a designated project;

(e) any body that is established under a land claims
agreement referred to in section 35 of the Constitution
Act, 1982 and that has powers, duties or functions in
relation to an assessment of the environmental effects
of a designated project;

(f) a governing body that is established under legisla-
tion that relates to the self-government of Indians and
that has powers, duties or functions in relation to an
assessment of the environmental effects of a designat-
ed project;

(g) a government of a foreign state or of a subdivision
of a foreign state, or any institution of such a govern-
ment; and

(h) an international organization of states or any in-
stitution of such an organization. (instance)

Minister means the Minister of the Environment. (mi-
nistre)

mitigation measures means measures for the elimina-
tion, reduction or control of the adverse environmental
effects of a designated project, and includes restitution
for any damage to the environment caused by those ef-
fects through replacement, restoration, compensation or
any other means. (mesures d’atténuation)

National Energy Board means the National Energy
Board established by section 3 of the National Energy
Board Act. (Office national de l’énergie)

prescribed means prescribed by the regulations. (Ver-
sion anglaise seulement)

proponent means the person, body, federal authority or
government that proposes the carrying out of a designat-
ed project. (promoteur)

record includes any correspondence, memorandum,
book, plan, map, drawing, diagram, pictorial or graphic
work, photograph, film, microform, sound recording,
videotape and machine readable record, and any other
documentary material, regardless of physical form or
characteristics, and any copy of it. (document)

Registry means the Canadian Environmental Assess-
ment Registry established under section 78. (registre)

partie intéressée S’entend, relativement à un projet dé-
signé, de toute personne pour laquelle il est décidé au
titre du paragraphe (2) qu’elle est une partie intéressée.
(interested party)

programme de suivi Programme visant à permettre :

a) de vérifier la justesse de l’évaluation environne-
mentale d’un projet désigné;

b) de juger de l’efficacité des mesures d’atténuation
des effets environnementaux négatifs. (follow-up pro-
gram)

projet désigné Une ou plusieurs activités concrètes :

a) exercées au Canada ou sur un territoire domanial;

b) désignées soit par règlement pris en vertu de l’ali-
néa 84a), soit par arrêté pris par le ministre en vertu
du paragraphe 14(2);

c) liées à la même autorité fédérale selon ce qui est
précisé dans ce règlement ou cet arrêté.

Sont comprises les activités concrètes qui leur sont acces-
soires. (designated project)

promoteur Autorité fédérale, gouvernement, personne
ou organisme qui propose la réalisation d’un projet dési-
gné. (proponent)

registre Le registre canadien d’évaluation environne-
mentale établi au titre de l’article 78. (Registry)

site Internet Le site Internet établi au titre de l’article 79.
(Internet site)

territoire domanial

a) Les terres qui appartiennent à Sa Majesté du chef
du Canada ou dont elle a le pouvoir de disposer, ainsi
que leurs eaux et leur espace aérien, à l’exception des
terres dont le commissaire du Yukon, celui des Terri-
toires du Nord-Ouest ou celui du Nunavut a la gestion
et la maîtrise;

b) les eaux intérieures et la mer territoriale du Canada
qui se trouvent dans des espaces maritimes non com-
pris dans le territoire d’une province, ainsi que la zone
économique exclusive et le plateau continental du
Canada;

c) les réserves, terres cédées ou autres terres qui ont
été mises de côté à l’usage et au profit d’une bande et
assujetties à la Loi sur les Indiens, ainsi que leurs eaux
et leur espace aérien. (federal lands)
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responsible authority means the authority that is re-
ferred to in section 15 with respect to a designated
project that is subject to an environmental assessment.
(autorité responsable)

review panel means a review panel established under
subsection 42(1) or under an agreement or arrangement
entered into under subsection 40(1) or (2) or by docu-
ment referred to in subsection 41(2). (commission)

sustainable development means development that
meets the needs of the present, without compromising
the ability of future generations to meet their own needs.
(développement durable)

Interested party Partie intéressée

(2) One of the following entities determines, with respect
to a designated project, that a person is an interested
party if, in its opinion, the person is directly affected by
the carrying out of the designated project or if, in its
opinion, the person has relevant information or exper-
tise:

(a) in the case of a designated project for which the re-
sponsible authority is referred to in paragraph 15(b),
that responsible authority; or

(b) in the case of a designated project in relation to
which the environmental assessment has been re-
ferred to a review panel under section 38, that review
panel.

(2) L’entité ci-après décide, relativement à un projet dé-
signé, qu’une personne est une partie intéressée si elle
estime que la personne est directement touchée par la
réalisation du projet ou qu’elle possède des renseigne-
ments pertinents ou une expertise appropriée :

a) s’agissant d’un projet pour lequel l’autorité respon-
sable est visée à l’alinéa 15b), cette autorité respon-
sable;

b) s’agissant d’un projet pour lequel l’évaluation envi-
ronnementale a été renvoyée au titre de l’article 38
pour examen par une commission, cette commission.

Her Majesty Sa Majesté

Binding on Her Majesty Sa Majesté

3 This Act is binding on Her Majesty in right of Canada
or a province.

3 La présente loi lie Sa Majesté du chef du Canada et des
provinces.

Purposes Objet

Purposes Objet

4 (1) The purposes of this Act are

(a) to protect the components of the environment that
are within the legislative authority of Parliament from
significant adverse environmental effects caused by a
designated project;

(b) to ensure that designated projects that require the
exercise of a power or performance of a duty or func-
tion by a federal authority under any Act of Parliament
other than this Act to be carried out, are considered in
a careful and precautionary manner to avoid signifi-
cant adverse environmental effects;

4 (1) La présente loi a pour objet :

a) de protéger les composantes de l’environnement
qui relèvent de la compétence législative du Parlement
contre tous effets environnementaux négatifs impor-
tants d’un projet désigné;

b) de veiller à ce que les projets désignés dont la réali-
sation exige l’exercice, par une autorité fédérale, d’at-
tributions qui lui sont conférées sous le régime d’une
loi fédérale autre que la présente loi soient étudiés
avec soin et prudence afin qu’ils n’entraînent pas d’ef-
fets environnementaux négatifs importants;
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(c) to promote cooperation and coordinated action
between federal and provincial governments with re-
spect to environmental assessments;

(d) to promote communication and cooperation with
aboriginal peoples with respect to environmental as-
sessments;

(e) to ensure that opportunities are provided for
meaningful public participation during an environ-
mental assessment;

(f) to ensure that an environmental assessment is
completed in a timely manner;

(g) to ensure that projects, as defined in section 66,
that are to be carried out on federal lands, or those
that are outside Canada and that are to be carried out
or financially supported by a federal authority, are
considered in a careful and precautionary manner to
avoid significant adverse environmental effects;

(h) to encourage federal authorities to take actions
that promote sustainable development in order to
achieve or maintain a healthy environment and a
healthy economy; and

(i) to encourage the study of the cumulative effects of
physical activities in a region and the consideration of
those study results in environmental assessments.

c) de promouvoir la collaboration des gouvernements
fédéral et provinciaux et la coordination de leurs acti-
vités en matière d’évaluation environnementale;

d) de promouvoir la communication et la collabora-
tion avec les peuples autochtones en matière d’évalua-
tion environnementale;

e) de veiller à ce que le public ait la possibilité de par-
ticiper de façon significative à l’évaluation environne-
mentale;

f) de veiller à ce que l’évaluation environnementale
soit menée à terme en temps opportun;

g) de veiller à ce que soient étudiés avec soin et pru-
dence, afin qu’ils n’entraînent pas d’effets environne-
mentaux négatifs importants, les projets au sens de
l’article 66 qui sont réalisés sur un territoire domanial,
qu’une autorité fédérale réalise à l’étranger ou pour
lesquels elle accorde une aide financière en vue de leur
réalisation à l’étranger;

h) d’inciter les autorités fédérales à favoriser un déve-
loppement durable propice à la salubrité de l’environ-
nement et à la santé de l’économie;

i) d’encourager l’étude des effets cumulatifs d’activités
concrètes dans une région et la prise en compte des ré-
sultats de cette étude dans le cadre des évaluations en-
vironnementales.

Mandate Mission

(2) The Government of Canada, the Minister, the Agen-
cy, federal authorities and responsible authorities, in the
administration of this Act, must exercise their powers in
a manner that protects the environment and human
health and applies the precautionary principle.

(2) Pour l’application de la présente loi, le gouvernement
du Canada, le ministre, l’Agence, les autorités fédérales et
les autorités responsables doivent exercer leurs pouvoirs
de manière à protéger l’environnement et la santé hu-
maine et à appliquer le principe de précaution.

Environmental Effects Effets environnementaux

Environmental effects Effets environnementaux

5 (1) For the purposes of this Act, the environmental ef-
fects that are to be taken into account in relation to an act
or thing, a physical activity, a designated project or a
project are

(a) a change that may be caused to the following com-
ponents of the environment that are within the legisla-
tive authority of Parliament:

(i) fish and fish habitat as defined in subsection
2(1) of the Fisheries Act,

5 (1) Pour l’application de la présente loi, les effets envi-
ronnementaux qui sont en cause à l’égard d’une mesure,
d’une activité concrète, d’un projet désigné ou d’un projet
sont les suivants :

a) les changements qui risquent d’être causés aux
composantes ci-après de l’environnement qui relèvent
de la compétence législative du Parlement :

(i) les poissons et leur habitat, au sens du para-
graphe 2(1) de la Loi sur les pêches,
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Factors To Be Considered Éléments à examiner

Factors Éléments

19 (1) The environmental assessment of a designated
project must take into account the following factors:

(a) the environmental effects of the designated
project, including the environmental effects of mal-
functions or accidents that may occur in connection
with the designated project and any cumulative envi-
ronmental effects that are likely to result from the des-
ignated project in combination with other physical ac-
tivities that have been or will be carried out;

(b) the significance of the effects referred to in para-
graph (a);

(c) comments from the public — or, with respect to a
designated project that requires that a certificate be is-
sued in accordance with an order made under section
54 of the National Energy Board Act, any interested
party — that are received in accordance with this Act;

(d) mitigation measures that are technically and eco-
nomically feasible and that would mitigate any signifi-
cant adverse environmental effects of the designated
project;

(e) the requirements of the follow-up program in re-
spect of the designated project;

(f) the purpose of the designated project;

(g) alternative means of carrying out the designated
project that are technically and economically feasible
and the environmental effects of any such alternative
means;

(h) any change to the designated project that may be
caused by the environment;

(i) the results of any relevant study conducted by a
committee established under section 73 or 74; and

(j) any other matter relevant to the environmental as-
sessment that the responsible authority, or — if the
environmental assessment is referred to a review pan-
el — the Minister, requires to be taken into account.

19 (1) L’évaluation environnementale d’un projet dési-
gné prend en compte les éléments suivants :

a) les effets environnementaux du projet, y compris
ceux causés par les accidents ou défaillances pouvant
en résulter, et les effets cumulatifs que sa réalisation,
combinée à celle d’autres activités concrètes, passées
ou futures, est susceptible de causer à l’environne-
ment;

b) l’importance des effets visés à l’alinéa a);

c) les observations du public — ou, s’agissant d’un
projet dont la réalisation requiert la délivrance d’un
certificat au titre d’un décret pris en vertu de l’article
54 de la Loi sur l’Office national de l’énergie, des par-
ties intéressées — reçues conformément à la présente
loi;

d) les mesures d’atténuation réalisables, sur les plans
technique et économique, des effets environnemen-
taux négatifs importants du projet;

e) les exigences du programme de suivi du projet;

f) les raisons d’être du projet;

g) les solutions de rechange réalisables sur les plans
technique et économique, et leurs effets environne-
mentaux;

h) les changements susceptibles d’être apportés au
projet du fait de l’environnement;

i) les résultats de toute étude pertinente effectuée par
un comité constitué au titre des articles 73 ou 74;

j) tout autre élément utile à l’évaluation environne-
mentale dont l’autorité responsable ou, s’il renvoie l’é-
valuation environnementale pour examen par une
commission, le ministre peut exiger la prise en
compte.

Scope of factors Portée des éléments

(2) The scope of the factors to be taken into account un-
der paragraphs (1)(a), (b), (d), (e), (g), (h) and (j) is de-
termined by

(a) the responsible authority; or

(2) L’évaluation de la portée des éléments visés aux ali-
néas (1)a), b), d), e), g), h) et j) incombe :

a) à l’autorité responsable;
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(b) the Minister, if the environmental assessment is
referred to a review panel.

b) au ministre, s’il renvoie l’évaluation environne-
mentale pour examen par une commission.

Community knowledge and Aboriginal traditional
knowledge

Connaissances des collectivités et connaissances
traditionnelles autochtones

(3) The environmental assessment of a designated
project may take into account community knowledge and
Aboriginal traditional knowledge.

(3) Les connaissances des collectivités et les connais-
sances traditionnelles autochtones peuvent être prises en
compte pour l’évaluation environnementale d’un projet
désigné.

Federal Authority’s Obligation Obligation des autorités fédérales

Specialist or expert information Fourniture des renseignements pertinents

20 Every federal authority that is in possession of spe-
cialist or expert information or knowledge with respect to
a designated project that is subject to an environmental
assessment must, on request, make that information or
knowledge available, within the specified period, to

(a) the responsible authority;

(b) the review panel;

(c) a government, an agency or body, or a jurisdiction
that conducts an assessment of the designated project
under a substituted process authorized by section 32;
and

(d) a jurisdiction that conducts an assessment, in the
case of a designated project that is exempted under
subsection 37(1).

20 Il incombe à toute autorité fédérale possédant l’ex-
pertise ou les connaissances voulues en ce qui touche un
projet désigné devant faire l’objet d’une évaluation envi-
ronnementale de fournir, sur demande et dans le délai
précisé, les renseignements utiles :

a) à l’autorité responsable;

b) à la commission;

c) au gouvernement, à l’organisme ou à l’instance qui
effectue une évaluation du projet qui découle d’un
processus d’évaluation se substituant à l’évaluation
environnementale au titre d’une autorisation donnée
en vertu de l’article 32;

d) s’agissant d’un projet ayant fait l’objet d’une excep-
tion en vertu du paragraphe 37(1), à l’instance qui en
effectue une évaluation.

Environmental Assessment by
Responsible Authority

Évaluation environnementale
effectuée par l’autorité responsable

General Rules Règles générales

Application only when no referral to review panel Application en l’absence de renvoi pour examen par
une commission

21 Sections 22 to 27 cease to apply to a designated
project if it is referred by the Minister to a review panel
under section 38.

21 Les articles 22 à 27 cessent de s’appliquer à un projet
désigné si le ministre renvoie, au titre de l’article 38, l’é-
valuation environnementale du projet pour examen par
une commission.

Responsible authority’s obligations Obligations de l’autorité responsable

22 The responsible authority with respect to a designat-
ed project must ensure that

(a) an environmental assessment of the designated
project is conducted; and

22 L’autorité responsable à l’égard d’un projet désigné
veille :

a) à ce qu’il soit procédé à l’évaluation environnemen-
tale du projet;
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Non application — section 54 of the National Energy
Board Act

Non-application — article 54 de la Loi sur l’Office
national de l’énergie

(7) Subsection (1) does not apply if the carrying out of
the designated project requires that a certificate be is-
sued in accordance with an order made under section 54
of the National Energy Board Act.

(7) Le paragraphe (1) ne s’applique pas au projet désigné
dont la réalisation requiert la délivrance d’un certificat au
titre d’un décret pris en vertu de l’article 54 de la Loi sur
l’Office national de l’énergie.

Section 54 of the National Energy
Board Act

Article 54 de la Loi sur l’Office
national de l’énergie

Participation of interested party Participation du public

28 If the carrying out of a designated project requires
that a certificate be issued in accordance with an order
made under section 54 of the National Energy Board
Act, the responsible authority with respect to the desig-
nated project must ensure that any interested party is
provided with an opportunity to participate in the envi-
ronmental assessment of the designated project.

28 Si la réalisation d’un projet désigné requiert la déli-
vrance d’un certificat au titre d’un décret pris en vertu de
l’article 54 de la Loi sur l’Office national de l’énergie,
l’autorité responsable à l’égard du projet veille à ce que
les parties intéressées aient la possibilité de participer à
l’évaluation environnementale du projet.

Recommendations in environmental assessment
report

Recommandations dans le rapport d’évaluation
environnementale

29 (1) If the carrying out of a designated project re-
quires that a certificate be issued in accordance with an
order made under section 54 of the National Energy
Board Act, the responsible authority with respect to the
designated project must ensure that the report concern-
ing the environmental assessment of the designated
project sets out

(a) its recommendation with respect to the decision
that may be made under paragraph 31(1)(a) in relation
to the designated project, taking into account the im-
plementation of any mitigation measures that it set
out in the report; and

(b) its recommendation with respect to the follow-up
program that is to be implemented in respect of the
designated project.

29 (1) Si la réalisation d’un projet désigné requiert la
délivrance d’un certificat au titre d’un décret pris en ver-
tu de l’article 54 de la Loi sur l’Office national de l’éner-
gie, l’autorité responsable à l’égard du projet veille à ce
que figure dans le rapport d’évaluation environnementale
relatif au projet :

a) sa recommandation quant à la décision pouvant
être prise au titre de l’alinéa 31(1)a) relativement au
projet, compte tenu de l’application des mesures d’at-
ténuation qu’elle précise dans le rapport;

b) sa recommandation quant au programme de suivi
devant être mis en œuvre relativement au projet.

Submission of report to Minister Présentation du rapport au ministre

(2) The responsible authority submits its report to the
Minister within the meaning of section 2 of the National
Energy Board Act at the same time as it submits the re-
port referred to in subsection 52(1) of that Act.

(2) Elle présente son rapport au ministre au sens de l’ar-
ticle 2 de la Loi sur l’Office national de l’énergie au même
moment où elle lui présente le rapport visé au para-
graphe 52(1) de cette loi.

Report is final and conclusive Caractère définitif

(3) Subject to sections 30 and 31, the report with respect
to the environmental assessment is final and conclusive.

(3) Sous réserve des articles 30 et 31, le rapport d’évalua-
tion environnementale est définitif et sans appel.

Order to reconsider Décret ordonnant un réexamen

30 (1) After the responsible authority with respect to a
designated project has submitted its report with respect
to the environmental assessment under section 29, the

30 (1) Une fois que l’autorité responsable à l’égard d’un
projet désigné a présenté son rapport d’évaluation envi-
ronnementale en vertu de l’article 29, le gouverneur en



Canadian Environmental Assessment, 2012 Évaluation environnementale (2012)
Environmental Assessment of Designated Projects Évaluation environnementale des projets désignés
Environmental Assessment by Responsible Authority Évaluation environnementale effectuée par l’autorité responsable
Section 54 of the National Energy Board Act Article 54 de la Loi sur l’Office national de l’énergie
Section 30 Article 30

Current to December 12, 2018

Last amended on June 22, 2017

18 À jour au 12 décembre 2018

Dernière modification le 22 juin 2017

Governor in Council may, by order made under section
53 of the National Energy Board Act, refer any of the re-
sponsible authority’s recommendations set out in the re-
port back to the responsible authority for reconsidera-
tion.

conseil peut, par décret pris en vertu de l’article 53 de la
Loi sur l’Office national de l’énergie, renvoyer toute re-
commandation figurant au rapport à l’autorité respon-
sable pour réexamen.

Factors and time limit Décret de renvoi

(2) The order may direct the responsible authority to
conduct the reconsideration taking into account any fac-
tor specified in the order and it may specify a time limit
within which the responsible authority must complete its
reconsideration.

(2) Le décret peut préciser tout facteur dont l’autorité
responsable doit tenir compte dans le cadre du réexamen
ainsi que le délai pour l’effectuer.

Responsible authority’s obligation Réexamen

(3) The responsible authority must, before the expiry of
the time limit specified in the order, if one was specified,
reconsider any recommendation specified in the order
and prepare and submit to the Minister within the mean-
ing of section 2 of the National Energy Board Act a re-
port on its reconsideration.

(3) L’autorité responsable, dans le délai précisé — le cas
échéant — dans le décret, réexamine toute recommanda-
tion visée par le décret, établit un rapport de réexamen et
le présente au ministre au sens de l’article 2 de la Loi sur
l’Office national de l’énergie.

Content of reconsideration report Rapport de réexamen

(4) In the reconsideration report, the responsible au-
thority must

(a) if the order refers to the recommendation referred
to in paragraph 29(1)(a)

(i) confirm the recommendation or set out a differ-
ent one with respect to the decision that may be
made under paragraph 31(1)(a) in relation to the
designated project, and

(ii) confirm, modify or replace the mitigation mea-
sures set out in the report with respect to the envi-
ronmental assessment; and

(b) if the order refers to the recommendation referred
to in paragraph 29(1)(b), confirm the recommendation
or set out a different one with respect to the follow-up
program that is to be implemented in respect of the
designated project.

(4) Dans son rapport de réexamen, l’autorité respon-
sable :

a) si le décret vise la recommandation prévue à l’ali-
néa 29(1)a) :

(i) d’une part, confirme celle-ci ou formule une
autre recommandation quant à la décision pouvant
être prise au titre de l’alinéa 31(1)a) relativement au
projet,

(ii) d’autre part, confirme, modifie ou remplace les
mesures d’atténuation précisées dans le rapport
d’évaluation environnementale;

b) si le décret vise la recommandation prévue à l’ali-
néa 29(1)b), confirme celle-ci ou formule une autre re-
commandation quant au programme de suivi devant
être mis en œuvre relativement au projet.

Report is final and conclusive Caractère définitif

(5) Subject to section 31, the responsible authority re-
consideration report is final and conclusive.

(5) Sous réserve de l’article 31, le rapport de réexamen
est définitif et sans appel.

Reconsideration of report under this section Réexamen du rapport présenté en application du
présent article

(6) After the responsible authority has submitted its re-
port under subsection (3), the Governor in Council may,
by order made under section 53 of the National Energy
Board Act, refer any of the responsible authority’s rec-
ommendations set out in the report back to the responsi-
ble authority for reconsideration. If it does so,

(6) Une fois que l’autorité responsable a présenté son
rapport de réexamen en vertu du paragraphe (3), le gou-
verneur en conseil peut, par décret pris en vertu de l’ar-
ticle 53 de la Loi sur l’Office national de l’énergie, ren-
voyer toute recommandation figurant au rapport à
l’autorité responsable pour réexamen. Les paragraphes
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subsections (2) to (5) apply. However, in subparagraph
(4)(a)(ii), the reference to the mitigation measures set
out in the report with respect to the environmental as-
sessment is to be read as a reference to the mitigation
measures set out in the reconsideration report.

(2) à (5) s’appliquent alors mais, au sous-alinéa (4)a)(ii),
la mention des mesures d’atténuation précisées dans le
rapport d’évaluation environnementale vaut mention des
mesures d’atténuation précisées dans le rapport de ré-
examen.

Governor in Council’s decision Décisions du gouverneur en conseil

31 (1) After the responsible authority with respect to a
designated project has submitted its report with respect
to the environmental assessment or its reconsideration
report under section 29 or 30, the Governor in Council
may, by order made under subsection 54(1) of the Na-
tional Energy Board Act

(a) decide, taking into account the implementation of
any mitigation measures specified in the report with
respect to the environmental assessment or in the re-
consideration report, if there is one, that the designat-
ed project

(i) is not likely to cause significant adverse environ-
mental effects,

(ii) is likely to cause significant adverse environ-
mental effects that can be justified in the circum-
stances, or

(iii) is likely to cause significant adverse environ-
mental effects that cannot be justified in the cir-
cumstances; and

(b) direct the responsible authority to issue a decision
statement to the proponent of the designated project
that

(i) informs the proponent of the decision made un-
der paragraph (a) with respect to the designated
project and,

(ii) if the decision is referred to in subparagraph
(a)(i) or (ii), sets out conditions — which are the
implementation of the mitigation measures and the
follow-up program set out in the report with re-
spect to the environmental assessment or the re-
consideration report, if there is one — that must be
complied with by the proponent in relation to the
designated project.

31 (1) Une fois que l’autorité responsable à l’égard d’un
projet désigné a présenté son rapport d’évaluation envi-
ronnementale ou son rapport de réexamen en application
des articles 29 ou 30, le gouverneur en conseil peut, par
décret pris en vertu du paragraphe 54(1) de la Loi sur
l’Office national de l’énergie :

a) décider, compte tenu de l’application des mesures
d’atténuation précisées dans le rapport d’évaluation
environnementale ou, s’il y en a un, le rapport de ré-
examen, que la réalisation du projet, selon le cas :

(i) n’est pas susceptible d’entraîner des effets envi-
ronnementaux négatifs et importants,

(ii) est susceptible d’entraîner des effets environne-
mentaux négatifs et importants qui sont justifiables
dans les circonstances,

(iii) est susceptible d’entraîner des effets environ-
nementaux négatifs et importants qui ne sont pas
justifiables dans les circonstances;

b) donner à l’autorité responsable instruction de faire
une déclaration qu’elle remet au promoteur du projet
dans laquelle :

(i) elle donne avis de la décision prise par le gou-
verneur en conseil en vertu de l’alinéa a) relative-
ment au projet,

(ii) si cette décision est celle visée aux sous-alinéas
a)(i) ou (ii), elle énonce les conditions que le pro-
moteur est tenu de respecter relativement au pro-
jet, à savoir la mise en œuvre des mesures d’atté-
nuation et du programme de suivi précisés dans le
rapport d’évaluation environnementale ou, s’il y en
a un, le rapport de réexamen.

Certain conditions subject to exercise of power or
performance of duty or function

Certaines conditions subordonnées à l’exercice
d’attributions

(2) The conditions that are included in the decision
statement regarding the environmental effects referred to
in subsection 5(2), that are directly linked or necessarily
incidental to the exercise of a power or performance of a
duty or function by a federal authority and that would
permit the designated project to be carried out, in whole

(2) Les conditions énoncées dans la déclaration qui sont
relatives aux effets environnementaux visés au para-
graphe 5(2) et qui sont directement liées ou nécessaire-
ment accessoires aux attributions qu’une autorité fédé-
rale doit exercer pour permettre la réalisation en tout ou
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or in part, take effect only if the federal authority exercis-
es the power or performs the duty or function.

en partie du projet désigné sont subordonnées à
l’exercice par l’autorité fédérale des attributions en cause.

Responsible authority’s obligation Obligation de l’autorité responsable

(3) The responsible authority must issue to the propo-
nent of the designated project the decision statement that
is required in accordance with the order relating to the
designated project within seven days after the day on
which that order is made.

(3) Dans les sept jours suivant la prise du décret, l’auto-
rité responsable fait la déclaration exigée aux termes de
celui-ci relativement au projet désigné et la remet au pro-
moteur du projet.

Posting of decision statement on Internet site Déclaration affichée sur le site Internet

(4) The responsible authority must ensure that the deci-
sion statement is posted on the Internet site.

(4) Elle veille à ce que la déclaration soit affichée sur le
site Internet.

Decision statement considered part of certificate Présomption

(5) The decision statement issued in relation to the des-
ignated project under subsection (3) is considered to be a
part of the certificate issued in accordance with the order
made under section 54 of the National Energy Board Act
in relation to the designated project.

(5) La déclaration faite au titre du paragraphe (3) relati-
vement au projet désigné est réputée faire partie du certi-
ficat délivré au titre du décret pris en vertu de l’article 54
de la Loi sur l’Office national de l’énergie relativement au
projet.

Substitution Substitution

Minister’s obligation Obligation du ministre

32 (1) Subject to sections 33 and 34, if the Minister is of
the opinion that a process for assessing the environmen-
tal effects of designated projects that is followed by the
government of a province — or any agency or body that is
established under an Act of the legislature of a province
— that has powers, duties or functions in relation to an
assessment of the environmental effects of a designated
project would be an appropriate substitute, the Minister
must, on request of the province, approve the substitu-
tion of that process for an environmental assessment.

32 (1) Sous réserve des articles 33 et 34, s’il estime que
le processus d’évaluation des effets environnementaux
suivi par le gouvernement d’une province — ou un orga-
nisme établi sous le régime d’une loi provinciale — qui a
des attributions relatives à l’évaluation des effets envi-
ronnementaux d’un projet désigné serait indiqué, le mi-
nistre, sur demande du gouvernement de la province en
cause, autorise la substitution de ce processus à l’évalua-
tion environnementale.

Minister’s power Pouvoir du ministre

(2) Subject to sections 33 and 34, if the Minister is of the
opinion that a process for assessing the environmental
effects of designated projects that is followed by any ju-
risdiction referred to in paragraph (e) or (f) of the defini-
tion jurisdiction in subsection 2(1) that has powers, du-
ties or functions in relation to an assessment of the
environmental effects of a designated project would be
an appropriate substitute, the Minister may approve the
substitution of that process for the environmental assess-
ment.

(2) Sous réserve des articles 33 et 34, s’il estime que le
processus d’évaluation des effets environnementaux suivi
par une instance visée aux alinéas e) ou f) de la définition
de instance au paragraphe 2(1) qui a des attributions re-
latives à l’évaluation des effets environnementaux d’un
projet désigné serait indiqué, le ministre peut autoriser la
substitution de ce processus à l’évaluation environne-
mentale.

Manner of approval Modalités

(3) An approval must be in writing and may be given in
respect of a designated project or a class of designated
projects.

(3) L’autorisation du ministre est donnée par écrit et
peut viser un projet désigné ou une catégorie de projets
désignés.
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(a) to issue an injunction, writ of certiorari, writ of
prohibition, writ of mandamus or writ of quo warran-
to, or grant declaratory relief, against any federal
board, commission or other tribunal; and

(b) to hear and determine any application or other
proceeding for relief in the nature of relief contemplat-
ed by paragraph (a), including any proceeding brought
against the Attorney General of Canada, to obtain re-
lief against a federal board, commission or other tri-
bunal.

a) décerner une injonction, un bref de certiorari, de
mandamus, de prohibition ou de quo warranto, ou
pour rendre un jugement déclaratoire contre tout of-
fice fédéral;

b) connaître de toute demande de réparation de la na-
ture visée par l’alinéa a), et notamment de toute pro-
cédure engagée contre le procureur général du Canada
afin d’obtenir réparation de la part d’un office fédéral.

Extraordinary remedies, members of Canadian Forces Recours extraordinaires : Forces canadiennes

(2) The Federal Court has exclusive original jurisdiction
to hear and determine every application for a writ of
habeas corpus ad subjiciendum, writ of certiorari, writ
of prohibition or writ of mandamus in relation to any
member of the Canadian Forces serving outside Canada.

(2) Elle a compétence exclusive, en première instance,
dans le cas des demandes suivantes visant un membre
des Forces canadiennes en poste à l’étranger : bref d’ha-
beas corpus ad subjiciendum, de certiorari, de prohibi-
tion ou de mandamus.

Remedies to be obtained on application Exercice des recours

(3) The remedies provided for in subsections (1) and (2)
may be obtained only on an application for judicial re-
view made under section 18.1.
R.S., 1985, c. F-7, s. 18; 1990, c. 8, s. 4; 2002, c. 8, s. 26.

(3) Les recours prévus aux paragraphes (1) ou (2) sont
exercés par présentation d’une demande de contrôle ju-
diciaire.
L.R. (1985), ch. F-7, art. 18; 1990, ch. 8, art. 4; 2002, ch. 8, art. 26.

Application for judicial review Demande de contrôle judiciaire

18.1 (1) An application for judicial review may be made
by the Attorney General of Canada or by anyone directly
affected by the matter in respect of which relief is sought.

18.1 (1) Une demande de contrôle judiciaire peut être
présentée par le procureur général du Canada ou par qui-
conque est directement touché par l’objet de la demande.

Time limitation Délai de présentation

(2) An application for judicial review in respect of a deci-
sion or an order of a federal board, commission or other
tribunal shall be made within 30 days after the time the
decision or order was first communicated by the federal
board, commission or other tribunal to the office of the
Deputy Attorney General of Canada or to the party di-
rectly affected by it, or within any further time that a
judge of the Federal Court may fix or allow before or after
the end of those 30 days.

(2) Les demandes de contrôle judiciaire sont à présenter
dans les trente jours qui suivent la première communica-
tion, par l’office fédéral, de sa décision ou de son ordon-
nance au bureau du sous-procureur général du Canada
ou à la partie concernée, ou dans le délai supplémentaire
qu’un juge de la Cour fédérale peut, avant ou après l’expi-
ration de ces trente jours, fixer ou accorder.

Powers of Federal Court Pouvoirs de la Cour fédérale

(3) On an application for judicial review, the Federal
Court may

(a) order a federal board, commission or other tri-
bunal to do any act or thing it has unlawfully failed or
refused to do or has unreasonably delayed in doing; or

(b) declare invalid or unlawful, or quash, set aside or
set aside and refer back for determination in accor-
dance with such directions as it considers to be appro-
priate, prohibit or restrain, a decision, order, act or

(3) Sur présentation d’une demande de contrôle judi-
ciaire, la Cour fédérale peut :

a) ordonner à l’office fédéral en cause d’accomplir
tout acte qu’il a illégalement omis ou refusé d’accom-
plir ou dont il a retardé l’exécution de manière dérai-
sonnable;
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proceeding of a federal board, commission or other
tribunal.

b) déclarer nul ou illégal, ou annuler, ou infirmer et
renvoyer pour jugement conformément aux instruc-
tions qu’elle estime appropriées, ou prohiber ou en-
core restreindre toute décision, ordonnance,
procédure ou tout autre acte de l’office fédéral.

Grounds of review Motifs

(4) The Federal Court may grant relief under subsection
(3) if it is satisfied that the federal board, commission or
other tribunal

(a) acted without jurisdiction, acted beyond its juris-
diction or refused to exercise its jurisdiction;

(b) failed to observe a principle of natural justice, pro-
cedural fairness or other procedure that it was re-
quired by law to observe;

(c) erred in law in making a decision or an order,
whether or not the error appears on the face of the
record;

(d) based its decision or order on an erroneous find-
ing of fact that it made in a perverse or capricious
manner or without regard for the material before it;

(e) acted, or failed to act, by reason of fraud or per-
jured evidence; or

(f) acted in any other way that was contrary to law.

(4) Les mesures prévues au paragraphe (3) sont prises si
la Cour fédérale est convaincue que l’office fédéral, selon
le cas :

a) a agi sans compétence, outrepassé celle-ci ou refusé
de l’exercer;

b) n’a pas observé un principe de justice naturelle ou
d’équité procédurale ou toute autre procédure qu’il
était légalement tenu de respecter;

c) a rendu une décision ou une ordonnance entachée
d’une erreur de droit, que celle-ci soit manifeste ou
non au vu du dossier;

d) a rendu une décision ou une ordonnance fondée
sur une conclusion de fait erronée, tirée de façon abu-
sive ou arbitraire ou sans tenir compte des éléments
dont il dispose;

e) a agi ou omis d’agir en raison d’une fraude ou de
faux témoignages;

f) a agi de toute autre façon contraire à la loi.

Defect in form or technical irregularity Vice de forme

(5) If the sole ground for relief established on an applica-
tion for judicial review is a defect in form or a technical
irregularity, the Federal Court may

(a) refuse the relief if it finds that no substantial
wrong or miscarriage of justice has occurred; and

(b) in the case of a defect in form or a technical irreg-
ularity in a decision or an order, make an order vali-
dating the decision or order, to have effect from any
time and on any terms that it considers appropriate.

1990, c. 8, s. 5; 2002, c. 8, s. 27.

(5) La Cour fédérale peut rejeter toute demande de
contrôle judiciaire fondée uniquement sur un vice de
forme si elle estime qu’en l’occurrence le vice n’entraîne
aucun dommage important ni déni de justice et, le cas
échéant, valider la décision ou l’ordonnance entachée du
vice et donner effet à celle-ci selon les modalités de
temps et autres qu’elle estime indiquées.
1990, ch. 8, art. 5; 2002, ch. 8, art. 27.

Interim orders Mesures provisoires

18.2 On an application for judicial review, the Federal
Court may make any interim orders that it considers ap-
propriate pending the final disposition of the application.
1990, c. 8, s. 5; 2002, c. 8, s. 28.

18.2 La Cour fédérale peut, lorsqu’elle est saisie d’une
demande de contrôle judiciaire, prendre les mesures pro-
visoires qu’elle estime indiquées avant de rendre sa déci-
sion définitive.
1990, ch. 8, art. 5; 2002, ch. 8, art. 28.
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Review and decision Révision

(3) The Board shall

(a) review the circumstances and terms of an order
that it is requested to review;

(b) confirm, vary or rescind the order; and

(c) give notice of its decision to the persons who re-
quested the review.

1994, c. 10, s. 25.

(3) L’Office étudie l’ordre et les faits relatifs à celui-ci, le
confirme, le modifie ou l’infirme et donne avis de sa déci-
sion aux personnes qui ont demandé la révision.
1994, ch. 10, art. 25.

Information confidential Confidentialité des renseignements

51.3 No inspection officer shall disclose to any person
any information regarding any secret process or trade se-
cret obtained while performing duties under this Part,
except for the purposes of this Part or as required by law.
1994, c. 10, s. 25.

51.3 Il est interdit aux inspecteurs de communiquer à
qui que ce soit les renseignements qu’ils ont obtenus en
application de la présente partie au sujet d’un secret de
fabrication ou de commerce, sauf pour l’application de la
présente partie ou en exécution d’une obligation légale.
1994, ch. 10, art. 25.

Offence and punishment Infractions et peines

51.4 (1) Every person who contravenes section 51 or
fails to comply with an order under section 51.1 is guilty
of an offence and is liable

(a) on summary conviction, to a fine not exceeding
one hundred thousand dollars or to imprisonment for
a term not exceeding one year or to both; or

(b) on conviction on indictment, to a fine not exceed-
ing one million dollars or to imprisonment for a term
not exceeding five years or to both.

51.4 (1) Quiconque contrevient à l’article 51 ou ne se
conforme pas à l’ordre donné en vertu de l’article 51.1
commet une infraction et encourt, sur déclaration de
culpabilité :

a) par procédure sommaire, une amende maximale de
cent mille dollars et un emprisonnement maximal
d’un an, ou l’une de ces peines;

b) par mise en accusation, une amende maximale
d’un million de dollars et un emprisonnement maxi-
mal de cinq ans, ou l’une de ces peines.

Defence — no notice Défense : absence d’avis

(2) No person shall be found guilty of an offence for fail-
ing to comply with an order under section 51.1 unless the
person was given written notice of the order in accor-
dance with paragraph 51.1(3)(a).

(2) Une personne ne peut être déclarée coupable d’une
infraction pour inobservation de l’ordre visé à l’article
51.1 si elle n’en a pas été avisée par écrit aux termes du
paragraphe 51.1(3).

Application of subsections 121(2) to (5) Application des paragraphes 121(2) à (5)

(3) Subsections 121(2) to (5) apply, with such modifica-
tions as the circumstances require, in respect of an of-
fence under this section.
1994, c. 10, s. 25.

(3) Les paragraphes 121(2) à (5) s’appliquent, avec les
adaptations nécessaires, à l’infraction prévue au présent
article.
1994, ch. 10, art. 25.

Certificates Certificats

Report Rapport de l’Office

52 (1) If the Board is of the opinion that an application
for a certificate in respect of a pipeline is complete, it
shall prepare and submit to the Minister, and make pub-
lic, a report setting out

52 (1) S’il estime qu’une demande de certificat visant un
pipeline est complète, l’Office établit et présente au mi-
nistre un rapport, qu’il doit rendre public, où figurent :
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(a) its recommendation as to whether or not the cer-
tificate should be issued for all or any portion of the
pipeline, taking into account whether the pipeline is
and will be required by the present and future public
convenience and necessity, and the reasons for that
recommendation; and

(b) regardless of the recommendation that the Board
makes, all the terms and conditions that it considers
necessary or desirable in the public interest to which
the certificate will be subject if the Governor in Coun-
cil were to direct the Board to issue the certificate, in-
cluding terms or conditions relating to when the cer-
tificate or portions or provisions of it are to come into
force.

a) sa recommandation motivée à savoir si le certificat
devrait être délivré ou non relativement à tout ou par-
tie du pipeline, compte tenu du caractère d’utilité pu-
blique, tant pour le présent que pour le futur, du pipe-
line;

b) quelle que soit sa recommandation, toutes les
conditions qu’il estime utiles, dans l’intérêt public, de
rattacher au certificat si le gouverneur en conseil
donne instruction à l’Office de le délivrer, notamment
des conditions quant à la prise d’effet de tout ou partie
du certificat.

Factors to consider Facteurs à considérer

(2) In making its recommendation, the Board shall have
regard to all considerations that appear to it to be directly
related to the pipeline and to be relevant, and may have
regard to the following:

(a) the availability of oil, gas or any other commodity
to the pipeline;

(b) the existence of markets, actual or potential;

(c) the economic feasibility of the pipeline;

(d) the financial responsibility and financial structure
of the applicant, the methods of financing the pipeline
and the extent to which Canadians will have an oppor-
tunity to participate in the financing, engineering and
construction of the pipeline; and

(e) any public interest that in the Board’s opinion may
be affected by the issuance of the certificate or the dis-
missal of the application.

(2) En faisant sa recommandation, l’Office tient compte
de tous les facteurs qu’il estime directement liés au pipe-
line et pertinents, et peut tenir compte de ce qui suit :

a) l’approvisionnement du pipeline en pétrole, gaz ou
autre produit;

b) l’existence de marchés, réels ou potentiels;

c) la faisabilité économique du pipeline;

d) la responsabilité et la structure financières du de-
mandeur et les méthodes de financement du pipeline
ainsi que la mesure dans laquelle les Canadiens auront
la possibilité de participer au financement, à l’ingénie-
rie ainsi qu’à la construction du pipeline;

e) les conséquences sur l’intérêt public que peut, à
son avis, avoir la délivrance du certificat ou le rejet de
la demande.

Environmental assessment Évaluation environnementale

(3) If the application relates to a designated project with-
in the meaning of section 2 of the Canadian Environ-
mental Assessment Act, 2012, the report must also set
out the Board’s environmental assessment prepared un-
der that Act in respect of that project.

(3) Si la demande vise un projet désigné au sens de l’ar-
ticle 2 de la Loi canadienne sur l’évaluation environne-
mentale (2012), le rapport contient aussi l’évaluation en-
vironnementale de ce projet établi par l’Office sous le
régime de cette loi.

Time limit Délai

(4) The report must be submitted to the Minister within
the time limit specified by the Chairperson. The specified
time limit must be no longer than 15 months after the
day on which the applicant has, in the Board’s opinion,
provided a complete application. The Board shall make
the time limit public.

(4) Le rapport est présenté dans le délai fixé par le pré-
sident. Ce délai ne peut excéder quinze mois suivant la
date où le demandeur a, de l’avis de l’Office, complété la
demande. Le délai est rendu public par l’Office.
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Excluded period Période exclue du délai

(5) If the Board requires the applicant to provide infor-
mation or undertake a study with respect to the pipeline
and the Board, with the Chairperson’s approval, states
publicly that this subsection applies, the period that is
taken by the applicant to comply with the requirement is
not included in the calculation of the time limit.

(5) Si l’Office exige du demandeur, relativement au pipe-
line, la communication de renseignements ou la réalisa-
tion d’études et déclare publiquement, avec l’approbation
du président, que le présent paragraphe s’applique, la pé-
riode prise par le demandeur pour remplir l’exigence
n’est pas comprise dans le calcul du délai.

Public notice of excluded period Avis publics – période exclue

(6) The Board shall make public the dates of the begin-
ning and ending of the period referred to in subsection
(5) as soon as each of them is known.

(6) L’Office rend publiques, sans délai, la date où com-
mence la période visée au paragraphe (5) et celle où elle
se termine.

Extension Prorogations

(7) The Minister may, by order, extend the time limit by
a maximum of three months. The Governor in Council
may, on the recommendation of the Minister, by order,
further extend the time limit by any additional period or
periods of time.

(7) Le ministre peut, par arrêté, proroger le délai pour
un maximum de trois mois. Le gouverneur en conseil
peut, par décret pris sur la recommandation du ministre,
accorder une ou plusieurs prorogations supplémentaires.

Minister’s directives Instructions du ministre

(8) To ensure that the report is prepared and submitted
in a timely manner, the Minister may, by order, issue a
directive to the Chairperson that requires the Chairper-
son to

(a) specify under subsection (4) a time limit that is the
same as the one specified by the Minister in the order;

(b) issue a directive under subsection 6(2.1), or take
any measure under subsection 6(2.2), that is set out in
the order; or

(c) issue a directive under subsection 6(2.1) that ad-
dresses a matter set out in the order.

(8) Afin que le rapport soit établi et présenté en temps
opportun, le ministre peut, par arrêté, donner au pré-
sident instruction :

a) de fixer, en vertu du paragraphe (4), un délai iden-
tique à celui indiqué dans l’arrêté;

b) de donner, en vertu du paragraphe 6(2.1), les ins-
tructions qui figurent dans l’arrêté, ou de prendre, en
vertu du paragraphe 6(2.2), les mesures qui figurent
dans l’arrêté;

c) de donner, en vertu du paragraphe 6(2.1), des ins-
tructions portant sur une question précisée dans l’ar-
rêté.

Order binding Caractère obligatoire

(9) Orders made under subsection (7) are binding on the
Board and those made under subsection (8) are binding
on the Chairperson.

(9) Les décrets et arrêtés pris en vertu du paragraphe (7)
lient l’Office et les arrêtés pris en vertu du paragraphe (8)
lient le président.

Publication Publication

(10) A copy of each order made under subsection (8)
must be published in the Canada Gazette within 15 days
after it is made.

(10) Une copie de l’arrêté pris en vertu du paragraphe
(8) est publiée dans la Gazette du Canada dans les
quinze jours de sa prise.

Report is final and conclusive Caractère définitif

(11) Subject to sections 53 and 54, the Board’s report is
final and conclusive.
R.S., 1985, c. N-7, s. 52; 1990, c. 7, s. 18; 1996, c. 10, s. 238; 2012, c. 19, s. 83.

(11) Sous réserve des articles 53 et 54, le rapport de l’Of-
fice est définitif et sans appel.
L.R. (1985), ch. N-7, art. 52; 1990, ch. 7, art. 18; 1996, ch. 10, art. 238; 2012, ch. 19, art.
83.
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Order to reconsider Décret ordonnant un réexamen

53 (1) After the Board has submitted its report under
section 52, the Governor in Council may, by order, refer
the recommendation, or any of the terms and conditions,
set out in the report back to the Board for reconsidera-
tion.

53 (1) Une fois que l’Office a présenté son rapport en
vertu de l’article 52, le gouverneur en conseil peut, par
décret, renvoyer la recommandation ou toute condition
figurant au rapport à l’Office pour réexamen.

Factors and time limit Facteurs et délais

(2) The order may direct the Board to conduct the recon-
sideration taking into account any factor specified in the
order and it may specify a time limit within which the
Board shall complete its reconsideration.

(2) Le décret peut préciser tout facteur dont l’Office doit
tenir compte dans le cadre du réexamen ainsi que le délai
pour l’effectuer.

Order binding Caractère obligatoire

(3) The order is binding on the Board. (3) Le décret lie l’Office.

Publication Publication

(4) A copy of the order must be published in the Canada
Gazette within 15 days after it is made.

(4) Une copie du décret est publiée dans la Gazette du
Canada dans les quinze jours de sa prise.

Obligation of Board Obligation de l’Office

(5) The Board shall, before the expiry of the time limit
specified in the order, if one was specified, reconsider its
recommendation or any term or condition referred back
to it, as the case may be, and prepare and submit to the
Minister a report on its reconsideration.

(5) L’Office, dans le délai précisé — le cas échéant —
dans le décret, réexamine la recommandation ou toute
condition visée par le décret, établit un rapport de réexa-
men et le présente au ministre.

Contents of report Rapport de réexamen

(6) In the reconsideration report, the Board shall

(a) if its recommendation was referred back, either
confirm the recommendation or set out a different
recommendation; and

(b) if a term or condition was referred back, confirm
the term or condition, state that it no longer supports
it or replace it with another one.

(6) Dans son rapport de réexamen, l’Office :

a) si le décret vise la recommandation, confirme celle-
ci ou en formule une autre;

b) si le décret vise une condition, confirme la condi-
tion visée par le décret, déclare qu’il ne la propose plus
ou la remplace par une autre.

Terms and conditions Conditions

(7) Regardless of what the Board sets out in the recon-
sideration report, the Board shall also set out in the re-
port all the terms and conditions, that it considers neces-
sary or desirable in the public interest, to which the
certificate would be subject if the Governor in Council
were to direct the Board to issue the certificate.

(7) Peu importe ce qu’il mentionne dans le rapport de ré-
examen, l’Office y mentionne aussi toutes les conditions
qu’il estime utiles, dans l’intérêt public, de rattacher au
certificat si le gouverneur en conseil donne instruction à
l’Office de délivrer le certificat.

Report is final and conclusive Caractère définitif

(8) Subject to section 54, the Board’s reconsideration re-
port is final and conclusive.

(8) Sous réserve de l’article 54, le rapport de réexamen
est définitif et sans appel.
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Reconsideration of report under this section Réexamen du rapport présenté en application du
présent article

(9) After the Board has submitted its report under sub-
section (5), the Governor in Council may, by order, refer
the Board’s recommendation, or any of the terms or con-
ditions, set out in the report, back to the Board for recon-
sideration. If it does so, subsections (2) to (8) apply.
R.S., 1985, c. N-7, s. 53; 2012, c. 19, s. 83.

(9) Une fois que l’Office a présenté son rapport au titre
du paragraphe (5), le gouverneur en conseil peut, par dé-
cret, renvoyer la recommandation ou toute condition fi-
gurant au rapport à l’Office pour réexamen. Les para-
graphes (2) à (8) s’appliquent alors.
L.R. (1985), ch. N-7, art. 53; 2012, ch. 19, art. 83.

Order regarding issuance or non-issuance Décret concernant la délivrance du certificat

54 (1) After the Board has submitted its report under
section 52 or 53, the Governor in Council may, by order,

(a) direct the Board to issue a certificate in respect of
the pipeline or any part of it and to make the certifi-
cate subject to the terms and conditions set out in the
report; or

(b) direct the Board to dismiss the application for a
certificate.

54 (1) Une fois que l’Office a présenté son rapport en
application des articles 52 ou 53, le gouverneur en conseil
peut, par décret :

a) donner à l’Office instruction de délivrer un certifi-
cat à l’égard du pipeline ou d’une partie de celui-ci et
de l’assortir des conditions figurant dans le rapport;

b) donner à l’Office instruction de rejeter la demande
de certificat.

Reasons Motifs

(2) The order must set out the reasons for making the or-
der.

(2) Le gouverneur en conseil énonce, dans le décret, les
motifs de celui-ci.

Time limit Délais

(3) The order must be made within three months after
the Board’s report under section 52 is submitted to the
Minister. The Governor in Council may, on the recom-
mendation of the Minister, by order, extend that time
limit by any additional period or periods of time. If the
Governor in Council makes an order under subsection
53(1) or (9), the period that is taken by the Board to com-
plete its reconsideration and to report to the Minister is
not to be included in the calculation of the time limit.

(3) Le décret est pris dans les trois mois suivant la re-
mise, au titre de l’article 52, du rapport au ministre. Le
gouverneur en conseil peut, par décret pris sur la recom-
mandation du ministre, proroger ce délai une ou plu-
sieurs fois. Dans le cas où le gouverneur en conseil prend
un décret en vertu des paragraphes 53(1) ou (9), la pé-
riode que prend l’Office pour effectuer le réexamen et
faire rapport n’est pas comprise dans le calcul du délai
imposé pour prendre le décret.

Order is final and conclusive Caractère définitif

(4) Every order made under subsection (1) or (3) is final
and conclusive and is binding on the Board.

(4) Les décrets pris en vertu des paragraphes (1) ou (3)
sont définitifs et sans appel et lient l’Office.

Obligation of Board Obligation de l’Office

(5) The Board shall comply with the order made under
subsection (1) within seven days after the day on which it
is made.

(5) L’Office est tenu de se conformer au décret pris en
vertu du paragraphe (1) dans les sept jours suivant sa
prise.

Publication Publication

(6) A copy of the order made under subsection (1) must
be published in the Canada Gazette within 15 days after
it is made.
R.S., 1985, c. N-7, s. 54; 1990, c. 7, s. 19; 2012, c. 19, s. 83.

(6) Une copie du décret pris en vertu du paragraphe (1)
est publiée dans la Gazette du Canada dans les quinze
jours de sa prise.
L.R. (1985), ch. N-7, art. 54; 1990, ch. 7, art. 19; 2012, ch. 19, art. 83.
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le 30 mai 2018. Toutes modifications qui n'étaient pas en
vigueur au 12 décembre 2018 sont énoncées à la fin de ce
document sous le titre « Modifications non en vigueur ».
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S.C. 2002, c. 29 L.C. 2002, ch. 29

An Act respecting the protection of wildlife
species at risk in Canada

Loi concernant la protection des espèces
sauvages en péril au Canada

[Assented to 12th December 2002] [Sanctionnée le 12 décembre 2002]

Preamble Préambule
Recognizing that

Canada’s natural heritage is an integral part of our
national identity and history,

wildlife, in all its forms, has value in and of itself and
is valued by Canadians for aesthetic, cultural, spiritu-
al, recreational, educational, historical, economic,
medical, ecological and scientific reasons,

Canadian wildlife species and ecosystems are also
part of the world’s heritage and the Government of
Canada has ratified the United Nations Convention
on the Conservation of Biological Diversity,

providing legal protection for species at risk will com-
plement existing legislation and will, in part, meet
Canada’s commitments under that Convention,

the Government of Canada is committed to conserv-
ing biological diversity and to the principle that, if
there are threats of serious or irreversible damage to
a wildlife species, cost-effective measures to prevent
the reduction or loss of the species should not be
postponed for a lack of full scientific certainty,

responsibility for the conservation of wildlife in Cana-
da is shared among the governments in this country
and that it is important for them to work cooperative-
ly to pursue the establishment of complementary leg-
islation and programs for the protection and recovery
of species at risk in Canada,

it is important that there be cooperation between the
governments in this country to maintain and

Attendu :

que le patrimoine naturel du Canada fait partie inté-
grante de notre identité nationale et de notre histoire;

que les espèces sauvages, sous toutes leurs formes,
ont leur valeur intrinsèque et sont appréciées des Ca-
nadiens pour des raisons esthétiques, culturelles, spi-
rituelles, récréatives, éducatives, historiques, écono-
miques, médicales, écologiques et scientifiques;

que les espèces sauvages et les écosystèmes du
Canada font aussi partie du patrimoine mondial et
que le gouvernement du Canada a ratifié la Conven-
tion des Nations Unies sur la diversité biologique;

que l’attribution d’une protection juridique aux es-
pèces en péril complétera les textes législatifs exis-
tants et permettra au Canada de respecter une partie
des engagements qu’il a pris aux termes de cette
convention;

que le gouvernement du Canada s’est engagé à
conserver la diversité biologique et à respecter le
principe voulant que, s’il existe une menace d’at-
teinte grave ou irréversible à une espèce sauvage, le
manque de certitude scientifique ne soit pas prétexte
à retarder la prise de mesures efficientes pour préve-
nir sa disparition ou sa décroissance;

que la conservation des espèces sauvages au Canada
est une responsabilité partagée par les gouverne-
ments du pays et que la collaboration entre eux est
importante en vue d’établir des lois et des pro-
grammes complémentaires pouvant assurer la pro-
tection et le rétablissement des espèces en péril au
Canada;
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strengthen national standards of environmental con-
servation and that the Government of Canada is com-
mitted to the principles set out in intergovernmental
agreements respecting environmental conservation,

the Canadian Endangered Species Conservation
Council is to provide national leadership for the pro-
tection of species at risk, including the provision of
general direction to the Committee on the Status of
Endangered Wildlife in Canada in respect of that
Committee’s activities and general directions in re-
spect of the development, coordination and imple-
mentation of recovery efforts,

the roles of the aboriginal peoples of Canada and of
wildlife management boards established under land
claims agreements in the conservation of wildlife in
this country are essential,

all Canadians have a role to play in the conservation
of wildlife in this country, including the prevention of
wildlife species from becoming extirpated or extinct,

there will be circumstances under which the cost of
conserving species at risk should be shared,

the conservation efforts of individual Canadians and
communities should be encouraged and supported,

stewardship activities contributing to the conserva-
tion of wildlife species and their habitat should be
supported to prevent species from becoming at risk,

community knowledge and interests, including socio-
economic interests, should be considered in develop-
ing and implementing recovery measures,

the traditional knowledge of the aboriginal peoples of
Canada should be considered in the assessment of
which species may be at risk and in developing and
implementing recovery measures,

knowledge of wildlife species and ecosystems is criti-
cal to their conservation,

the habitat of species at risk is key to their conserva-
tion, and

Canada’s protected areas, especially national parks,
are vital to the protection and recovery of species at
risk,

que la coopération entre les gouvernements du pays
pour le maintien et le renforcement des normes na-
tionales de conservation de l’environnement est im-
portante et que le gouvernement du Canada est atta-
ché aux principes énoncés dans les accords
intergouvernementaux en matière de conservation
de l’environnement;

que le Conseil canadien pour la conservation des es-
pèces en péril a la responsabilité d’établir les orienta-
tions pour l’ensemble du pays en matière de protec-
tion des espèces en péril, notamment en ce qui
concerne les activités du Comité sur la situation des
espèces en péril au Canada et l’élaboration et la coor-
dination des mesures de protection et de rétablisse-
ment de ces espèces;

qu’est essentiel le rôle que peuvent jouer les peuples
autochtones du Canada et les conseils de gestion des
ressources fauniques établis en application d’accords
sur des revendications territoriales dans la conserva-
tion des espèces sauvages dans ce pays;

que tous les Canadiens ont un rôle à jouer dans la
conservation des espèces sauvages, notamment en
ce qui a trait à la prévention de leur disparition du
pays ou de la planète;

que, dans certains cas, les frais de la conservation
des espèces en péril devraient être partagés;

que les efforts de conservation des Canadiens et des
collectivités devraient être encouragés et appuyés;

que les activités d’intendance visant la conservation
des espèces sauvages et de leur habitat devraient bé-
néficier de l’appui voulu pour éviter que celles-ci de-
viennent des espèces en péril;

que la connaissance et les intérêts — notamment so-
cioéconomiques — des collectivités devraient être
pris en compte lors de l’élaboration et de la mise en
œuvre des mesures de rétablissement;

que les connaissances traditionnelles des peuples au-
tochtones du Canada devraient être prises en compte
pour découvrir quelles espèces sauvages peuvent
être en péril et pour l’élaboration et la mise en œuvre
des mesures de rétablissement;

que la connaissance des espèces sauvages et des
écosystèmes est essentielle à leur conservation;

que l’habitat des espèces en péril est important pour
leur conservation;

que les aires protégées au Canada, plus particulière-
ment les parcs nationaux, sont importants pour la
protection et le rétablissement des espèces en péril,
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NOW, THEREFORE, Her Majesty, by and with the ad-
vice and consent of the Senate and House of
Commons of Canada, enacts as follows:

Sa Majesté, sur l’avis et avec le consentement du Sé-
nat et de la Chambre des communes du Canada,
édicte :

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the Species at Risk Act. 1 Loi sur les espèces en péril.

Interpretation Définitions et interprétation

Definitions Définitions

2 (1) The definitions in this subsection apply in this Act.

action plan means an action plan included in the public
registry under subsection 50(3) and includes any amend-
ment to it included in the public registry under section
52. (plan d’action)

alternative measures means measures, other than judi-
cial proceedings, that are used to deal with a person who
is alleged to have committed an offence. (mesures de re-
change)

aquatic species means a wildlife species that is a fish, as
defined in section 2 of the Fisheries Act, or a marine
plant, as defined in section 47 of that Act. (espèce aqua-
tique)

Attorney General means the Attorney General of Cana-
da or, for the purposes of sections 108 to 113, an agent of
the Attorney General of Canada. (procureur général)

Canadian Endangered Species Conservation Council
means the Council referred to in subsection 7(1).
(Conseil canadien pour la conservation des espèces
en péril)

competent minister means

(a) the Minister responsible for the Parks Canada
Agency with respect to individuals in or on federal
lands administered by that Agency;

(b) the Minister of Fisheries and Oceans with respect
to aquatic species, other than individuals mentioned
in paragraph (a); and

(c) the Minister of the Environment with respect to all
other individuals. (ministre compétent)

conveyance means a vehicle, aircraft or water-borne
craft or any other contrivance that is used to move per-
sons or goods. (moyen de transport)

2 (1) Les définitions qui suivent s’appliquent à la pré-
sente loi.

accord sur des revendications territoriales Accord sur
des revendications territoriales au sens de l’article 35 de
la Loi constitutionnelle de 1982. (land claims agree-
ment)

Conseil canadien pour la conservation des espèces
en péril Le conseil visé au paragraphe 7(1). (Canadian
Endangered Species Conservation Council)

conseil de gestion des ressources fauniques Tout or-
ganisme, notamment un conseil, constitué en application
d’un accord sur des revendications territoriales qui est
habilité à exercer des attributions à l’égard d’espèces sau-
vages. (wildlife management board)

COSEPAC Le Comité sur la situation des espèces en péril
au Canada, constitué en application de l’article 14.
(COSEWIC)

décret d’urgence Décret pris au titre de l’article 80.
(emergency order)

espèce aquatique Espèce sauvage de poissons, au sens
de l’article 2 de la Loi sur les pêches, ou de plantes ma-
rines, au sens de l’article 47 de cette loi. (aquatic
species)

espèce disparue du pays Espèce sauvage qu’on ne
trouve plus à l’état sauvage au Canada, mais qu’on trouve
ailleurs à l’état sauvage. (extirpated species)

espèce en péril Espèce sauvage disparue du pays, en
voie de disparition, menacée ou préoccupante. (species
at risk)

espèce en voie de disparition Espèce sauvage qui, de
façon imminente, risque de disparaître du pays ou de la
planète. (endangered species)
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COSEWIC means the Committee on the Status of Endan-
gered Wildlife in Canada established by section 14. (CO-
SEPAC)

critical habitat means the habitat that is necessary for
the survival or recovery of a listed wildlife species and
that is identified as the species’ critical habitat in the re-
covery strategy or in an action plan for the species. (habi-
tat essentiel)

emergency order means an order made under section
80. (décret d’urgence)

endangered species means a wildlife species that is fac-
ing imminent extirpation or extinction. (espèce en voie
de disparition)

extirpated species means a wildlife species that no
longer exists in the wild in Canada, but exists elsewhere
in the wild. (espèce disparue du pays)

federal land means

(a) land that belongs to Her Majesty in right of Cana-
da, or that Her Majesty in right of Canada has the
power to dispose of, and all waters on and airspace
above that land;

(b) the internal waters of Canada and the territorial
sea of Canada; and

(c) reserves and any other lands that are set apart for
the use and benefit of a band under the Indian Act,
and all waters on and airspace above those reserves
and lands. (territoire domanial)

habitat means

(a) in respect of aquatic species, spawning grounds
and nursery, rearing, food supply, migration and any
other areas on which aquatic species depend directly
or indirectly in order to carry out their life processes,
or areas where aquatic species formerly occurred and
have the potential to be reintroduced; and

(b) in respect of other wildlife species, the area or type
of site where an individual or wildlife species naturally
occurs or depends on directly or indirectly in order to
carry out its life processes or formerly occurred and
has the potential to be reintroduced. (habitat)

individual means an individual of a wildlife species,
whether living or dead, at any developmental stage and
includes larvae, embryos, eggs, sperm, seeds, pollen,
spores and asexual propagules. (individu)

espèce menacée Espèce sauvage susceptible de devenir
une espèce en voie de disparition si rien n’est fait pour
contrer les facteurs menaçant de la faire disparaître.
(threatened species)

espèce préoccupante Espèce sauvage qui peut devenir
une espèce menacée ou une espèce en voie de disparition
par l’effet cumulatif de ses caractéristiques biologiques et
des menaces signalées à son égard. (species of special
concern)

espèce sauvage Espèce, sous-espèce, variété ou popula-
tion géographiquement ou génétiquement distincte d’a-
nimaux, de végétaux ou d’autres organismes d’origine
sauvage, sauf une bactérie ou un virus, qui, selon le cas :

a) est indigène du Canada;

b) s’est propagée au Canada sans intervention hu-
maine et y est présente depuis au moins cinquante
ans. (wildlife species)

habitat

a) S’agissant d’une espèce aquatique, les frayères,
aires d’alevinage, de croissance et d’alimentation et
routes migratoires dont sa survie dépend, directement
ou indirectement, ou aires où elle s’est déjà trouvée et
où il est possible de la réintroduire;

b) s’agissant de toute autre espèce sauvage, l’aire ou le
type d’endroit où un individu ou l’espèce se trouvent
ou dont leur survie dépend directement ou indirecte-
ment ou se sont déjà trouvés, et où il est possible de
les réintroduire. (habitat)

habitat essentiel L’habitat nécessaire à la survie ou au
rétablissement d’une espèce sauvage inscrite, qui est dé-
signé comme tel dans un programme de rétablissement
ou un plan d’action élaboré à l’égard de l’espèce. (critical
habitat)

individu Individu d’une espèce sauvage, vivant ou mort,
à toute étape de son développement. La présente défini-
tion vise également les larves, le sperme, les œufs, les
embryons, les semences, le pollen, les spores et les pro-
pagules asexuées. (individual)

infraction Infraction à la présente loi. (offence)

inscrite Se dit de toute espèce sauvage qui est inscrite sur
la liste. (listed)

liste La Liste des espèces en péril figurant à l’annexe 1.
(List)
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land claims agreement means a land claims agreement
within the meaning of section 35 of the Constitution Act,
1982. (accord sur des revendications territoriales)

List means the List of Wildlife Species at Risk set out in
Schedule 1. (liste)

listed means listed on the List. (inscrite)

Minister means the Minister of the Environment. (mi-
nistre)

offence means an offence under this Act. (infraction)

provincial minister means any minister of the govern-
ment of a province who is responsible for the conserva-
tion and management of a wildlife species in that
province. (ministre provincial)

public registry means the registry established under sec-
tion 120. (registre)

recovery strategy means a recovery strategy included in
the public registry under subsection 43(2), and includes
any amendment to it included in the public registry un-
der section 45. (programme de rétablissement)

residence means a dwelling-place, such as a den, nest or
other similar area or place, that is occupied or habitually
occupied by one or more individuals during all or part of
their life cycles, including breeding, rearing, staging, win-
tering, feeding or hibernating. (résidence)

sell includes to offer for sale or lease, have in possession
for sale or lease or deliver for sale or lease. (vente)

species at risk means an extirpated, endangered or
threatened species or a species of special concern. (es-
pèce en péril)

species of special concern means a wildlife species that
may become a threatened or an endangered species be-
cause of a combination of biological characteristics and
identified threats. (espèce préoccupante)

status report means a report, prepared in accordance
with the requirements of regulations made under subsec-
tion 21(2), that contains a summary of the best available
information on the status of a wildlife species, including
scientific knowledge, community knowledge and aborigi-
nal traditional knowledge. (rapport de situation)

territorial minister means any minister of the govern-
ment of a territory who is responsible for the conserva-
tion and management of a wildlife species in that territo-
ry. (ministre territorial)

mesures de rechange Mesures — autres que le recours
aux procédures judiciaires — prises contre une personne
à qui une infraction est imputée. (alternative measures)

ministre Le ministre de l’Environnement. (Minister)

ministre compétent

a) En ce qui concerne les individus présents dans les
parties du territoire domanial dont la gestion relève de
l’Agence Parcs Canada, le ministre responsable de
celle-ci;

b) en ce qui concerne les espèces aquatiques dont les
individus ne sont pas visés par l’alinéa a), le ministre
des Pêches et des Océans;

c) en ce qui concerne tout autre individu, le ministre
de l’Environnement. (competent minister)

ministre provincial Tout ministre d’une province chargé
de la conservation et de la gestion d’une espèce sauvage
dans la province. (provincial minister)

ministre territorial Tout ministre d’un territoire chargé
de la conservation et de la gestion d’une espèce sauvage
dans le territoire. (territorial minister)

moyen de transport Tout véhicule, aéronef, bateau ou
autre moyen servant au transport des personnes ou des
biens. (conveyance)

plan d’action Plan d’action mis dans le registre en appli-
cation du paragraphe 50(3), y compris ses modifications
qui sont mises dans celui-ci en application de l’article 52.
(action plan)

procureur général Le procureur général du Canada ou,
pour l’application des articles 108 à 113, le procureur gé-
néral du Canada ou son représentant. (Attorney Gener-
al)

programme de rétablissement Programme de rétablis-
sement mis dans le registre en application du paragraphe
43(2), y compris ses modifications qui sont mises dans
celui-ci en application de l’article 45. (recovery strategy)

rapport de situation Sommaire de la meilleure informa-
tion accessible sur la situation d’une espèce sauvage, no-
tamment les données scientifiques ainsi que les connais-
sances des collectivités et les connaissances
traditionnelles des peuples autochtones, dont la forme et
le contenu sont conformes aux exigences réglementaires
prévues en application du paragraphe 21(2). (status re-
port)
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threatened species means a wildlife species that is like-
ly to become an endangered species if nothing is done to
reverse the factors leading to its extirpation or extinction.
(espèce menacée)

treaty means a treaty within the meaning of section 35 of
the Constitution Act, 1982. (traité)

wildlife management board means any board or other
body established under a land claims agreement that is
authorized by the agreement to perform functions in re-
spect of wildlife species. (conseil de gestion des res-
sources fauniques)

wildlife species means a species, subspecies, variety or
geographically or genetically distinct population of ani-
mal, plant or other organism, other than a bacterium or
virus, that is wild by nature and

(a) is native to Canada; or

(b) has extended its range into Canada without hu-
man intervention and has been present in Canada for
at least 50 years. (espèce sauvage)

registre Le registre public dont l’établissement est prévu
à l’article 120. (public registry)

résidence Gîte — terrier, nid ou autre aire ou lieu sem-
blable — occupé ou habituellement occupé par un ou plu-
sieurs individus pendant tout ou partie de leur vie, no-
tamment pendant la reproduction, l’élevage, les haltes
migratoires, l’hivernage, l’alimentation ou l’hibernation.
(residence)

territoire domanial

a) Les terres qui appartiennent à Sa Majesté du chef
du Canada ou qu’elle a le pouvoir d’aliéner, ainsi que
leurs eaux et leur espace aérien;

b) les eaux intérieures et la mer territoriale du
Canada;

c) les réserves ou autres terres qui ont été mises de
côté à l’usage et au profit d’une bande en application
de la Loi sur les Indiens, ainsi que leurs eaux et leur
espace aérien. (federal land)

traité Traité au sens de l’article 35 de la Loi constitution-
nelle de 1982. (treaty)

vente Sont assimilées à la vente l’offre de vente ou de lo-
cation ainsi que la possession et la livraison en vue de la
vente ou de la location. (sell)

Deeming Présomption

(2) For the purposes of the definition wildlife species in
subsection (1), a species, subspecies, variety or geograph-
ically or genetically distinct population is, in the absence
of evidence to the contrary, presumed to have been
present in Canada for at least 50 years.

(2) Dans la définition de espèce sauvage au paragraphe
(1), une espèce, une sous-espèce, une variété ou une po-
pulation géographiquement ou génétiquement distincte
est, sauf preuve contraire, réputée être présente au
Canada depuis au moins cinquante ans.

Competent minister Ministre compétent

(3) A reference to a competent minister in any provision
of this Act is to be read as a reference to the competent
minister in respect of the wildlife species, or the individu-
als of the wildlife species, to which the provision relates.
2002, c. 29, ss. 2, 141.1; 2005, c. 2, s. 14.

(3) La mention de ministre compétent dans une disposi-
tion de la présente loi vaut celle du ministre compétent à
l’égard d’une espèce sauvage, ou des individus d’une telle
espèce, auxquels la disposition s’applique.
2002, ch. 29, art. 2 et 141.1; 2005, ch. 2, art. 14.

Aboriginal and treaty rights Droits des autochtones

3 For greater certainty, nothing in this Act shall be con-
strued so as to abrogate or derogate from the protection
provided for existing aboriginal or treaty rights of the
aboriginal peoples of Canada by the recognition and af-
firmation of those rights in section 35 of the Constitution
Act, 1982.

3 Il est entendu que la présente loi ne porte pas atteinte
à la protection des droits existants — ancestraux ou issus
de traités — des peuples autochtones du Canada décou-
lant de leur reconnaissance et de leur confirmation au
titre de l’article 35 de la Loi constitutionnelle de 1982.
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Sedentary living organisms Organismes vivants sédentaires

4 (1) This Act also applies to sedentary living organisms
on or under the continental shelf of Canada outside the
exclusive economic zone.

4 (1) La présente loi s’applique aussi aux organismes vi-
vants sédentaires se trouvant sur ou sous la partie du pla-
teau continental du Canada située à l’extérieur de la zone
économique exclusive.

Meaning of sedentary Sens de sédentaire

(2) For the purpose of subsection (1), a living organism
is sedentary if it is, at the harvestable stage, either immo-
bile on or under the seabed or is unable to move except in
constant physical contact with the seabed or subsoil.

(2) Pour l’application du paragraphe (1), un organisme
est sédentaire si, au stade où il peut être pêché, il est soit
immobile sur le fond ou au-dessous du fond, soit inca-
pable de se déplacer autrement qu’en restant constam-
ment en contact avec le fond ou le sous-sol.

Her Majesty Sa Majesté

Binding on Her Majesty Obligation de Sa Majesté

5 This Act is binding on Her Majesty in right of Canada
or a province.

5 La présente loi lie Sa Majesté du chef du Canada ou
d’une province.

Purposes Objet

Purposes Objet

6 The purposes of this Act are to prevent wildlife species
from being extirpated or becoming extinct, to provide for
the recovery of wildlife species that are extirpated, en-
dangered or threatened as a result of human activity and
to manage species of special concern to prevent them
from becoming endangered or threatened.

6 La présente loi vise à prévenir la disparition — de la
planète ou du Canada seulement — des espèces sauvages,
à permettre le rétablissement de celles qui, par suite de
l’activité humaine, sont devenues des espèces disparues
du pays, en voie de disparition ou menacées et à favoriser
la gestion des espèces préoccupantes pour éviter qu’elles
ne deviennent des espèces en voie de disparition ou me-
nacées.

Canadian Endangered Species
Conservation Council

Conseil canadien pour la
conservation des espèces en
péril

Composition Composition du conseil

7 (1) The Canadian Endangered Species Conservation
Council consists of the Minister of the Environment, the
Minister of Fisheries and Oceans, the Minister responsi-
ble for the Parks Canada Agency and ministers of the
government of a province or a territory who are responsi-
ble for the conservation and management of a wildlife
species in that province or territory.

7 (1) Le Conseil canadien pour la conservation des es-
pèces en péril se compose du ministre de l’Environne-
ment, du ministre des Pêches et des Océans et du mi-
nistre responsable de l’Agence Parcs Canada ainsi que
des ministres d’une province ou d’un territoire chargés
de la conservation et de la gestion d’une espèce sauvage
dans la province ou dans le territoire.

Role Mission

(2) The role of the Canadian Endangered Species Con-
servation Council is to

(a) provide general direction on the activities of
COSEWIC, the preparation of recovery strategies and

(2) Le Conseil canadien pour la conservation des espèces
en péril a pour mission :

a)  de diriger d’une façon générale les activités du CO-
SEPAC, l’élaboration des programmes de
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the order, COSEWIC must, in a report in writing to the
Minister,

(a) confirm the classification of the species;

(b) recommend to the Minister that the species be re-
classified; or

(c) recommend to the Minister that the species be re-
moved from the List.

la prise du décret, présente au ministre un rapport écrit
comportant une des énonciations suivantes :

a) la classification de l’espèce est confirmée;

b) sa reclassification est recommandée au ministre;

c) sa radiation de la liste est recommandée au mi-
nistre.

Copy of report Copie du rapport

(2) Within 30 days after the report is received by the
Minister, a copy of the report must be included in the
public registry.

(2) Dans les trente jours suivant la réception du rapport
par le ministre, une copie en est mise dans le registre.

Recommendation to amend List Modification de la liste

31 If COSEWIC makes a recommendation under para-
graph 30(1)(b) or (c), the Minister may make a recom-
mendation to the Governor in Council with respect to
amending the List.

31 Si le COSEPAC fait la recommandation visée aux ali-
néas 30(1)b) ou c), le ministre peut faire une recomman-
dation au gouverneur en conseil concernant la modifica-
tion de la liste.

Measures to Protect Listed
Wildlife Species

Mesures de protection des
espèces sauvages inscrites

General Prohibitions Interdictions générales

Killing, harming, etc., listed wildlife species Abattage, harcèlement, etc.

32 (1) No person shall kill, harm, harass, capture or
take an individual of a wildlife species that is listed as an
extirpated species, an endangered species or a threatened
species.

32 (1) Il est interdit de tuer un individu d’une espèce
sauvage inscrite comme espèce disparue du pays, en voie
de disparition ou menacée, de lui nuire, de le harceler, de
le capturer ou de le prendre.

Possession, collection, etc. Possession, achat, etc.

(2) No person shall possess, collect, buy, sell or trade an
individual of a wildlife species that is listed as an extir-
pated species, an endangered species or a threatened
species, or any part or derivative of such an individual.

(2) Il est interdit de posséder, de collectionner, d’ache-
ter, de vendre ou d’échanger un individu — notamment
partie d’un individu ou produit qui en provient — d’une
espèce sauvage inscrite comme espèce disparue du pays,
en voie de disparition ou menacée.

Deeming Présomption

(3) For the purposes of subsection (2), any animal, plant
or thing that is represented to be an individual, or a part
or derivative of an individual, of a wildlife species that is
listed as an extirpated species, an endangered species or
a threatened species is deemed, in the absence of evi-
dence to the contrary, to be such an individual or a part
or derivative of such an individual.

(3) Pour l’application du paragraphe (2), tout animal,
toute plante ou toute chose présentée comme un individu
— notamment partie d’un individu ou produit qui en pro-
vient — d’une espèce sauvage inscrite comme espèce dis-
parue du pays, en voie de disparition ou menacée est ré-
putée, sauf preuve contraire, être tel individu, telle partie
ou tel produit.

Damage or destruction of residence Endommagement ou destruction de la résidence

33 No person shall damage or destroy the residence of
one or more individuals of a wildlife species that is listed

33 Il est interdit d’endommager ou de détruire la rési-
dence d’un ou de plusieurs individus soit d’une espèce
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as an endangered species or a threatened species, or that
is listed as an extirpated species if a recovery strategy has
recommended the reintroduction of the species into the
wild in Canada.

sauvage inscrite comme espèce en voie de disparition ou
menacée, soit d’une espèce sauvage inscrite comme es-
pèce disparue du pays dont un programme de rétablisse-
ment a recommandé la réinsertion à l’état sauvage au
Canada.

Application — certain species in provinces Application : certaines espèces dans une province

34 (1) With respect to individuals of a listed wildlife
species that is not an aquatic species or a species of birds
that are migratory birds protected by the Migratory
Birds Convention Act, 1994, sections 32 and 33 do not ap-
ply in lands in a province that are not federal lands un-
less an order is made under subsection (2) to provide that
they apply.

34 (1) S’agissant des individus d’une espèce sauvage
inscrite, autre qu’une espèce aquatique ou une espèce
d’oiseau migrateur protégée par la Loi de 1994 sur la
convention concernant les oiseaux migrateurs, les ar-
ticles 32 et 33 ne s’appliquent dans une province, ailleurs
que sur le territoire domanial, que si un décret prévu au
paragraphe (2) prévoit une telle application.

Order Décret

(2) The Governor in Council may, on the recommenda-
tion of the Minister, by order, provide that sections 32
and 33, or either of them, apply in lands in a province
that are not federal lands with respect to individuals of a
listed wildlife species that is not an aquatic species or a
species of birds that are migratory birds protected by the
Migratory Birds Convention Act, 1994.

(2) Sur recommandation du ministre, le gouverneur en
conseil peut prévoir, par décret, l’application des articles
32 et 33, ou de l’un de ceux-ci, dans une province, ailleurs
que sur le territoire domanial, à l’égard des individus
d’une espèce sauvage inscrite, autre qu’une espèce aqua-
tique ou une espèce d’oiseau migrateur protégée par la
Loi de 1994 sur la convention concernant les oiseaux mi-
grateurs.

Obligation to make recommendation Obligation du ministre

(3) The Minister must recommend that the order be
made if the Minister is of the opinion that the laws of the
province do not effectively protect the species or the resi-
dences of its individuals.

(3) S’il estime que le droit de la province ne protège pas
efficacement l’espèce ou la résidence de ses individus, le
ministre est tenu de recommander au gouverneur en
conseil la prise du décret.

Consultation Consultation

(4) Before recommending that the Governor in Council
make an order under subsection (2), the Minister must
consult

(a) the appropriate provincial minister; and

(b) if the species is found in an area in respect of
which a wildlife management board is authorized by a
land claims agreement to perform functions in respect
of wildlife species, the wildlife management board.

(4) Le ministre ne recommande la prise du décret :

a) qu’après avoir consulté le ministre provincial com-
pétent;

b) si l’espèce se trouve dans une aire à l’égard de la-
quelle un conseil de gestion des ressources fauniques
est habilité par un accord sur des revendications terri-
toriales à exercer des attributions à l’égard d’espèces
sauvages, qu’après avoir consulté le conseil.

Application — certain species in territories Application : certaines espèces dans les territoires

35 (1) Sections 32 and 33 apply in each of the territories
in respect of a listed wildlife species only to the extent
that the Governor in Council, on the recommendation of
the Minister, makes an order providing that they, or any
of them, apply.

35 (1) Les articles 32 et 33 ne s’appliquent dans un terri-
toire à l’égard d’une espèce sauvage inscrite que si le gou-
verneur en conseil, sur recommandation du ministre,
prend un décret prévoyant l’application de ces articles ou
de l’un de ceux-ci.

Exception Exception

(2) Subsection (1) does not apply (2) Le paragraphe (1) ne s’applique pas :
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Land claims agreement Accord sur des revendications territoriales

(2) If the listed wildlife species is found in an area in re-
spect of which a wildlife management board is authorized
by a land claims agreement to perform functions in re-
spect of wildlife species, the recovery strategy must be
prepared, to the extent that it will apply to that area, in
accordance with the provisions of the agreement.

(2) Si l’espèce sauvage inscrite se trouve dans une aire à
l’égard de laquelle un conseil de gestion des ressources
fauniques est habilité par un accord sur des revendica-
tions territoriales à exercer des attributions à l’égard
d’espèces sauvages, le programme de rétablissement est
élaboré, dans la mesure où il s’applique à cette aire, en
conformité avec les dispositions de cet accord.

Consultation Consultation

(3) To the extent possible, the recovery strategy must be
prepared in consultation with any landowners and other
persons whom the competent minister considers to be di-
rectly affected by the strategy, including the government
of any other country in which the species is found.

(3) Le programme de rétablissement est élaboré, dans la
mesure du possible, en consultation avec les proprié-
taires fonciers et les autres personnes que le ministre
compétent croit directement touchés par le programme,
notamment le gouvernement de tout autre pays où se
trouve l’espèce.

Determination of feasibility Caractère réalisable du rétablissement

40 In preparing the recovery strategy, the competent
minister must determine whether the recovery of the list-
ed wildlife species is technically and biologically feasible.
The determination must be based on the best available
information, including information provided by
COSEWIC.

40 Pour l’élaboration du programme de rétablissement,
le ministre compétent vérifie si le rétablissement de l’es-
pèce sauvage inscrite est réalisable au point de vue tech-
nique et biologique. Il fonde sa conclusion sur la
meilleure information accessible, notamment les rensei-
gnements fournis par le COSEPAC.

Contents if recovery feasible Rétablissement réalisable

41 (1) If the competent minister determines that the re-
covery of the listed wildlife species is feasible, the recov-
ery strategy must address the threats to the survival of
the species identified by COSEWIC, including any loss of
habitat, and must include

(a) a description of the species and its needs that is
consistent with information provided by COSEWIC;

(b) an identification of the threats to the survival of
the species and threats to its habitat that is consistent
with information provided by COSEWIC and a de-
scription of the broad strategy to be taken to address
those threats;

(c) an identification of the species’ critical habitat, to
the extent possible, based on the best available infor-
mation, including the information provided by
COSEWIC, and examples of activities that are likely to
result in its destruction;

(c.1) a schedule of studies to identify critical habitat,
where available information is inadequate;

(d) a statement of the population and distribution ob-
jectives that will assist the recovery and survival of the
species, and a general description of the research and
management activities needed to meet those objec-
tives;

41 (1) Si le ministre compétent conclut que le rétablis-
sement de l’espèce sauvage inscrite est réalisable, le pro-
gramme de rétablissement doit traiter des menaces à la
survie de l’espèce — notamment de toute perte de son ha-
bitat — précisées par le COSEPAC et doit comporter no-
tamment :

a) une description de l’espèce et de ses besoins qui
soit compatible avec les renseignements fournis par le
COSEPAC;

b) une désignation des menaces à la survie de l’espèce
et des menaces à son habitat qui soit compatible avec
les renseignements fournis par le COSEPAC, et des
grandes lignes du plan à suivre pour y faire face;

c) la désignation de l’habitat essentiel de l’espèce dans
la mesure du possible, en se fondant sur la meilleure
information accessible, notamment les informations
fournies par le COSEPAC, et des exemples d’activités
susceptibles d’entraîner sa destruction;

c.1) un calendrier des études visant à désigner l’habi-
tat essentiel lorsque l’information accessible est insuf-
fisante;

d) un énoncé des objectifs en matière de population et
de dissémination visant à favoriser la survie et le réta-
blissement de l’espèce, ainsi qu’une description
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(e) any other matters that are prescribed by the regu-
lations;

(f) a statement about whether additional information
is required about the species; and

(g) a statement of when one or more action plans in
relation to the recovery strategy will be completed.

générale des activités de recherche et de gestion néces-
saires à l’atteinte de ces objectifs;

e) tout autre élément prévu par règlement;

f) un énoncé sur l’opportunité de fournir des rensei-
gnements supplémentaires concernant l’espèce;

g) un exposé de l’échéancier prévu pour l’élaboration
d’un ou de plusieurs plans d’action relatifs au pro-
gramme de rétablissement.

Contents if recovery not feasible Rétablissement irréalisable

(2) If the competent minister determines that the recov-
ery of the listed wildlife species is not feasible, the recov-
ery strategy must include a description of the species and
its needs, an identification of the species’ critical habitat
to the extent possible, and the reasons why its recovery is
not feasible.

(2) Si le ministre compétent conclut que le rétablisse-
ment de l’espèce sauvage inscrite est irréalisable, le pro-
gramme de rétablissement doit comporter une descrip-
tion de l’espèce et de ses besoins, dans la mesure du
possible, et la désignation de son habitat essentiel, ainsi
que les motifs de la conclusion.

Multi-species or ecosystem approach permissible Plusieurs espèces ou écosystème

(3) The competent minister may adopt a multi-species or
an ecosystem approach when preparing the recovery
strategy if he or she considers it appropriate to do so.

(3) Pour l’élaboration du programme de rétablissement,
le ministre compétent peut, s’il l’estime indiqué, traiter
de plusieurs espèces simultanément ou de tout un éco-
système.

Regulations Règlement

(4) The Governor in Council may, on the recommenda-
tion of the Minister after consultation with the Minister
responsible for the Parks Canada Agency and the Minis-
ter of Fisheries and Oceans, make regulations for the
purpose of paragraph (1)(e) prescribing matters to be in-
cluded in a recovery strategy.
2002, c. 29, s. 41; 2005, c. 2, s. 21.

(4) Sur recommandation faite par le ministre après
consultation du ministre responsable de l’Agence Parcs
Canada et du ministre des Pêches et des Océans, le gou-
verneur en conseil peut prévoir par règlement, pour l’ap-
plication de l’alinéa (1)e), les éléments additionnels à in-
clure dans un programme de rétablissement.
2002, ch. 29, art. 41; 2005, ch. 2, art. 21.

Proposed recovery strategy Projet de programme de rétablissement

42 (1) Subject to subsection (2), the competent minister
must include a proposed recovery strategy in the public
registry within one year after the wildlife species is listed,
in the case of a wildlife species listed as an endangered
species, and within two years after the species is listed, in
the case of a wildlife species listed as a threatened species
or an extirpated species.

42 (1) Sous réserve du paragraphe (2), le ministre com-
pétent met le projet de programme de rétablissement
dans le registre dans l’année suivant l’inscription de l’es-
pèce sauvage comme espèce en voie de disparition ou
dans les deux ans suivant l’inscription de telle espèce
comme espèce menacée ou disparue du pays.

First listed wildlife species Liste des espèces en péril originale

(2) With respect to wildlife species that are set out in
Schedule 1 on the day section 27 comes into force, the
competent minister must include a proposed recovery
strategy in the public registry within three years after
that day, in the case of a wildlife species listed as an en-
dangered species, and within four years after that day, in
the case of a wildlife species listed as a threatened species
or an extirpated species.

(2) En ce qui concerne les espèces sauvages inscrites à
l’annexe 1 à l’entrée en vigueur de l’article 27, le ministre
compétent met le projet de programme de rétablissement
dans le registre dans les trois ans suivant cette date dans
le cas de l’espèce sauvage inscrite comme espèce en voie
de disparition ou dans les quatre ans suivant cette date
dans le cas de l’espèce sauvage inscrite comme espèce
menacée ou disparue du pays.

cireland
Line

cireland
Line



Species at Risk Espèces en péril
Measures to Protect Listed Wildlife Species Mesures de protection des espèces sauvages inscrites
Recovery of Endangered, Threatened and Extirpated Species Rétablissement des espèces en voie de disparition, menacées et disparues du pays
Recovery Strategy Programme de rétablissement
Sections 46-48 Articles 46-48

Current to December 12, 2018

Last amended on May 30, 2018

25 À jour au 12 décembre 2018

Dernière modification le 30 mai 2018

included in the public registry and in every subsequent
five-year period, until its objectives have been achieved
or the species’ recovery is no longer feasible. The report
must be included in the public registry.

expose, à intervalles de cinq ans à compter de sa mise
dans le registre, et ce, jusqu’à ce que ces objectifs soient
atteints ou que le rétablissement de l’espèce ne soit plus
réalisable. Il met son rapport dans le registre.

Action Plan Plan d’action

Preparation Élaboration

47 The competent minister in respect of a recovery
strategy must prepare one or more action plans based on
the recovery strategy. If there is more than one compe-
tent minister with respect to the recovery strategy, they
may prepare the action plan or plans together.

47 Le ministre compétent responsable d’un programme
de rétablissement est tenu d’élaborer un ou plusieurs
plans d’action sur le fondement de celui-ci. Si plusieurs
ministres compétents sont responsables du programme,
les plans d’action peuvent être élaborés conjointement
par eux.

Cooperation with other ministers and governments Collaboration

48 (1) To the extent possible, an action plan must be
prepared in cooperation with

(a) the appropriate provincial and territorial minister
of each province and territory in which the listed
wildlife species is found;

(b) every minister of the Government of Canada who
has authority over federal land or other areas on
which the species is found;

(c) if the species is found in an area in respect of
which a wildlife management board is authorized by a
land claims agreement to perform functions in respect
of wildlife species, the wildlife management board;

(d) every aboriginal organization that the competent
minister considers will be directly affected by the ac-
tion plan; and

(e) any other person or organization that the compe-
tent minister considers appropriate.

48 (1) Dans la mesure du possible, le plan d’action est
élaboré en collaboration avec :

a) le ministre provincial ou territorial compétent dans
la province ou le territoire où se trouve l’espèce sau-
vage inscrite;

b) tout ministre fédéral dont relèvent le territoire do-
manial ou les autres aires où se trouve l’espèce;

c) si l’espèce se trouve dans une aire à l’égard de la-
quelle un conseil de gestion des ressources fauniques
est habilité par un accord sur des revendications terri-
toriales à exercer des attributions à l’égard d’espèces
sauvages, le conseil;

d) toute organisation autochtone que le ministre com-
pétent croit directement touchée par le plan d’action;

e) toute autre personne ou organisation qu’il estime
compétente.

Land claims agreement Accord sur des revendications territoriales

(2) If the listed wildlife species is found in an area in re-
spect of which a wildlife management board is authorized
by a land claims agreement to perform functions in re-
spect of wildlife species, an action plan must be prepared,
to the extent that it will apply to that area, in accordance
with the provisions of the agreement.

(2) Si l’espèce sauvage inscrite se trouve dans une aire à
l’égard de laquelle un conseil de gestion des ressources
fauniques est habilité par un accord sur des revendica-
tions territoriales à exercer des attributions à l’égard
d’espèces sauvages, le plan d’action est élaboré, dans la
mesure où il s’applique à cette aire, en conformité avec
les dispositions de cet accord.

Consultation Consultation

(3) To the extent possible, an action plan must be pre-
pared in consultation with any landowners, lessees and
other persons whom the competent minister considers to
be directly affected by, or interested in, the action plan,
including the government of any other country in which
the species is found.

(3) Le plan d’action est élaboré, dans la mesure du pos-
sible, en consultation avec les propriétaires fonciers, les
locataires et les autres personnes que le ministre compé-
tent croit directement touchés ou intéressés, notamment
le gouvernement de tout autre pays où se trouve l’espèce.
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Protection of Critical Habitat Protection de l’habitat essentiel

Codes of practice, national standards or guidelines Codes de pratique et normes ou directives nationales

56 The competent minister may, after consultation with
the Canadian Endangered Species Conservation Council
and any person whom he or she considers appropriate,
establish codes of practice, national standards or guide-
lines with respect to the protection of critical habitat.

56 Le ministre compétent peut, après consultation du
Conseil canadien pour la conservation des espèces en pé-
ril et de toute personne qu’il estime compétente, élaborer
des codes de pratique et des normes ou directives natio-
nales en matière de protection de l’habitat essentiel.

Purpose Objet

57 The purpose of section 58 is to ensure that, within
180 days after the recovery strategy or action plan that
identified the critical habitat referred to in subsection
58(1) is included in the public registry, all of the critical
habitat is protected by

(a) provisions in, or measures under, this or any other
Act of Parliament, including agreements under section
11; or

(b) the application of subsection 58(1).

57 L’article 58 a pour objet de faire en sorte que, dans
les cent quatre-vingts jours suivant la mise dans le re-
gistre du programme de rétablissement ou du plan d’ac-
tion ayant défini l’habitat essentiel visé au paragraphe
58(1), tout l’habitat essentiel soit protégé :

a) soit par des dispositions de la présente loi ou de
toute autre loi fédérale, ou une mesure prise sous leur
régime, notamment les accords conclus au titre de
l’article 11;

b) soit par l’application du paragraphe 58(1).

Destruction of critical habitat Destruction de l’habitat essentiel

58 (1) Subject to this section, no person shall destroy
any part of the critical habitat of any listed endangered
species or of any listed threatened species — or of any
listed extirpated species if a recovery strategy has recom-
mended the reintroduction of the species into the wild in
Canada — if

(a) the critical habitat is on federal land, in the exclu-
sive economic zone of Canada or on the continental
shelf of Canada;

(b) the listed species is an aquatic species; or

(c) the listed species is a species of migratory birds
protected by the Migratory Birds Convention Act,
1994.

58 (1) Sous réserve des autres dispositions du présent
article, il est interdit de détruire un élément de l’habitat
essentiel d’une espèce sauvage inscrite comme espèce en
voie de disparition ou menacée — ou comme espèce dis-
parue du pays dont un programme de rétablissement a
recommandé la réinsertion à l’état sauvage au Canada :

a) si l’habitat essentiel se trouve soit sur le territoire
domanial, soit dans la zone économique exclusive ou
sur le plateau continental du Canada;

b) si l’espèce inscrite est une espèce aquatique;

c) si l’espèce inscrite est une espèce d’oiseau migra-
teur protégée par la Loi de 1994 sur la convention
concernant les oiseaux migrateurs.

Protected areas Zone de protection

(2) If the critical habitat or a portion of the critical habi-
tat is in a national park of Canada named and described
in Schedule 1 to the Canada National Parks Act, the
Rouge National Urban Park established by the Rouge
National Urban Park Act, a marine protected area under
the Oceans Act, a migratory bird sanctuary under the Mi-
gratory Birds Convention Act, 1994 or a national wildlife
area under the Canada Wildlife Act, the competent Min-
ister must, within 90 days after the recovery strategy or
action plan that identified the critical habitat is included
in the public registry, publish in the Canada Gazette a

(2) Si l’habitat essentiel ou une partie de celui-ci se
trouve dans un parc national du Canada dénommé et dé-
crit à l’annexe 1 de la Loi sur les parcs nationaux du
Canada, le parc urbain national de la Rouge, créé par la
Loi sur le parc urbain national de la Rouge, une zone de
protection marine sous le régime de la Loi sur les océans,
un refuge d’oiseaux migrateurs sous le régime de la Loi
de 1994 sur la convention concernant les oiseaux migra-
teurs ou une réserve nationale de la faune sous le régime
de la Loi sur les espèces sauvages du Canada, le ministre
compétent est tenu, dans les quatre-vingt-dix jours sui-
vant la mise dans le registre du programme de
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description of the critical habitat or portion that is in that
park, area or sanctuary.

rétablissement ou du plan d’action ayant défini l’habitat
essentiel, de publier dans la Gazette du Canada une des-
cription de l’habitat essentiel ou de la partie de celui-ci
qui se trouve dans le parc, la zone, le refuge ou la réserve.

Application Application

(3) If subsection (2) applies, subsection (1) applies to the
critical habitat or the portion of the critical habitat de-
scribed in the Canada Gazette under subsection (2) 90
days after the description is published in the Canada
Gazette.

(3) Le paragraphe (1) s’applique à l’habitat essentiel ou à
la partie de celui-ci visés au paragraphe (2) après les
quatre-vingt-dix jours suivant la publication de sa des-
cription dans la Gazette du Canada en application de ce
paragraphe.

Application Application

(4) If all of the critical habitat or any portion of the criti-
cal habitat is not in a place referred to in subsection (2),
subsection (1) applies in respect of the critical habitat or
portion of the critical habitat, as the case may be, speci-
fied in an order made by the competent minister.

(4) Le paragraphe (1) s’applique à l’habitat essentiel ou à
la partie de celui-ci qui ne se trouve pas dans un lieu visé
au paragraphe (2), selon ce que précise un arrêté pris par
le ministre compétent.

Obligation to make order or statement Obligation : arrêté ou déclaration

(5) Within 180 days after the recovery strategy or action
plan that identified the critical habitat is included in the
public registry, the competent minister must, after con-
sultation with every other competent minister, with re-
spect to all of the critical habitat or any portion of the
critical habitat that is not in a place referred to in subsec-
tion (2),

(a) make the order referred to in subsection (4) if the
critical habitat or any portion of the critical habitat is
not legally protected by provisions in, or measures un-
der, this or any other Act of Parliament, including
agreements under section 11; or

(b) if the competent minister does not make the order,
he or she must include in the public registry a state-
ment setting out how the critical habitat or portions of
it, as the case may be, are legally protected.

(5) Dans les cent quatre-vingts jours suivant la mise
dans le registre du programme de rétablissement ou du
plan d’action ayant défini l’habitat essentiel, le ministre
compétent est tenu, après consultation de tout autre mi-
nistre compétent, à l’égard de l’habitat essentiel ou de la
partie de celui-ci qui ne se trouve pas dans un lieu visé au
paragraphe (2) :

a) de prendre l’arrêté visé au paragraphe (4), si l’habi-
tat essentiel ou la partie de celui-ci ne sont pas proté-
gés légalement par des dispositions de la présente loi
ou de toute autre loi fédérale, ou une mesure prise
sous leur régime, notamment les accords conclus au
titre de l’article 11;

b) s’il ne prend pas l’arrêté, de mettre dans le registre
une déclaration énonçant comment l’habitat essentiel
ou la partie de celui-ci sont protégés légalement.

Habitat of migratory birds Habitat d’oiseaux migrateurs

(5.1) Despite subsection (4), with respect to the critical
habitat of a species of bird that is a migratory bird pro-
tected by the Migratory Birds Convention Act, 1994 that
is not on federal land, in the exclusive economic zone of
Canada, on the continental shelf of Canada or in a migra-
tory bird sanctuary referred to in subsection (2), subsec-
tion (1) applies only to those portions of the critical habi-
tat that are habitat to which that Act applies and that the
Governor in Council may, by order, specify on the recom-
mendation of the competent minister.

(5.1) Par dérogation au paragraphe (4), en ce qui
concerne l’habitat essentiel d’une espèce d’oiseaux mi-
grateurs protégée par la Loi de 1994 sur la convention
concernant les oiseaux migrateurs situé hors du terri-
toire domanial, de la zone économique exclusive ou du
plateau continental du Canada ou d’un refuge d’oiseaux
migrateurs visé au paragraphe (2), le paragraphe (1) ne
s’applique qu’aux parties de cet habitat essentiel —
constituées de tout ou partie de l’habitat auquel cette loi
s’applique — précisées par le gouverneur en conseil par
décret pris sur recommandation du ministre compétent.
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Obligation to make recommendation Obligation : recommandation ou déclaration

(5.2) The competent minister must, within 180 days af-
ter the recovery strategy or action plan that identified the
critical habitat that includes habitat to which the Migra-
tory Birds Convention Act, 1994 applies is included in
the public registry, and after consultation with every oth-
er competent minister,

(a) make the recommendation if he or she is of the
opinion there are no provisions in, or other measures
under, this or any other Act of Parliament, including
agreements under section 11, that legally protect any
portion or portions of the habitat to which that Act ap-
plies; or

(b) if the competent minister does not make the rec-
ommendation, he or she must include in the public
registry a statement setting out how the critical habitat
that is habitat to which that Act applies, or portions of
it, as the case may be, are legally protected.

(5.2) Dans les cent quatre-vingts jours suivant la mise
dans le registre du programme de rétablissement ou du
plan d’action ayant défini l’habitat essentiel qui comporte
tout ou partie de l’habitat auquel la Loi de 1994 sur la
convention concernant les oiseaux migrateurs s’ap-
plique, le ministre compétent est tenu, après consultation
de tout autre ministre compétent :

a) de faire la recommandation si, à son avis, aucune
disposition de la présente loi ou de toute autre loi fé-
dérale, ni aucune mesure prise sous leur régime, no-
tamment les accords conclus au titre de l’article 11, ne
protège légalement toute partie de l’habitat auquel
cette loi s’applique;

b) s’il ne fait pas la recommandation, de mettre dans
le registre une déclaration énonçant comment est pro-
tégé légalement tout ou partie de l’habitat essentiel
constitué de tout ou partie de l’habitat auquel cette loi
s’applique.

Consultation Consultation

(6) If the competent minister is of the opinion that an or-
der under subsection (4) or (5.1) would affect land in a
territory that is not under the authority of the Minister or
the Parks Canada Agency, he or she must consult the ter-
ritorial minister before making the order under subsec-
tion (4) or the recommendation under subsection (5.2).

(6) Si le ministre compétent estime que l’arrêté visé au
paragraphe (4) ou le décret visé au paragraphe (5.1) tou-
chera des terres dans un territoire qui ne relèvent pas du
ministre ou de l’Agence Parcs Canada, il est tenu de
consulter le ministre territorial avant de prendre l’arrêté
au titre du paragraphe (4) ou de faire la recommandation
au titre du paragraphe (5.2).

Consultation Consultation

(7) If the competent minister is of the opinion that an or-
der under subsection (4) or (5.1) would affect a reserve or
any other lands that are set apart for the use and benefit
of a band under the Indian Act, he or she must consult
the Minister of Indian Affairs and Northern Development
and the band before making the order under subsection
(4) or the recommendation under subsection (5.2).

(7) Si le ministre compétent estime que l’arrêté visé au
paragraphe (4) ou le décret visé au paragraphe (5.1) tou-
chera une réserve ou une autre terre qui a été mise de cô-
té à l’usage et au profit d’une bande en application de la
Loi sur les Indiens, il est tenu de consulter le ministre des
Affaires indiennes et du Nord canadien et la bande avant
de prendre l’arrêté au titre du paragraphe (4) ou de faire
la recommandation au titre du paragraphe (5.2).

Consultation Consultation

(8) If the competent minister is of the opinion that an or-
der under subsection (4) or (5.1) would affect an area in
respect of which a wildlife management board is autho-
rized by a land claims agreement to perform functions in
respect of wildlife species, he or she must consult the
wildlife management board before making the order un-
der subsection (4) or the recommendation under subsec-
tion (5.2).

(8) Si le ministre compétent estime que l’arrêté visé au
paragraphe (4) ou le décret visé au paragraphe (5.1) tou-
chera une aire à l’égard de laquelle un conseil de gestion
des ressources fauniques est habilité par un accord sur
des revendications territoriales à exercer des attributions
à l’égard d’espèces sauvages, il est tenu de consulter le
conseil avant de prendre l’arrêté au titre du paragraphe
(4) ou de faire la recommandation au titre du paragraphe
(5.2).



Species at Risk Espèces en péril
Measures to Protect Listed Wildlife Species Mesures de protection des espèces sauvages inscrites
Management of Species of Special Concern Gestion des espèces préoccupantes
Sections 71-73 Articles 71-73

Current to December 12, 2018

Last amended on May 30, 2018

38 À jour au 12 décembre 2018

Dernière modification le 30 mai 2018

Incorporation by reference Incorporation par renvoi

(4) The regulations may incorporate by reference any
legislation of a province or territory, as amended from
time to time, insofar as the regulations apply in that
province or territory.

(4) Les règlements peuvent incorporer par renvoi, dans
la mesure où ils s’appliquent à une province ou à un ter-
ritoire, toute mesure législative de la province ou du ter-
ritoire, avec ses modifications successives.

Consultation Application dans les territoires

(5) If the competent minister is of the opinion that a reg-
ulation would affect land in a territory, he or she must
consult the territorial minister before recommending the
making of the regulation.

(5) Si le ministre compétent estime que le règlement tou-
chera des terres dans un territoire, il est tenu de consul-
ter le ministre territorial avant d’en recommander la
prise.

Exception Exception

(6) Subsection (5) does not apply

(a) in respect of individuals of aquatic species and
their habitat or species of birds that are migratory
birds protected by the Migratory Birds Convention
Act, 1994 and their habitat; or

(b) in respect of land under the authority of the Minis-
ter or the Parks Canada Agency.

(6) Le paragraphe (5) ne s’applique pas :

a) à l’égard des individus d’une espèce aquatique ou
d’une espèce d’oiseau migrateur protégée par la Loi de
1994 sur la convention concernant les oiseaux migra-
teurs, et de leur habitat;

b) à l’égard des terres relevant du ministre ou de l’A-
gence Parcs Canada.

Monitoring Suivi

72 The competent minister must monitor the imple-
mentation of the management plan and must assess its
implementation five years after the plan is included in
the public registry, and in every subsequent five-year pe-
riod, until its objectives have been achieved. The report
must be included in the public registry.

72 Il incombe au ministre compétent d’assurer le suivi
de la mise en œuvre du plan de gestion et d’évaluer celle-
ci cinq ans après sa mise dans le registre et à intervalles
de cinq ans par la suite, jusqu’à ce que ses objectifs soient
atteints. Il doit également verser au registre un rapport
de chaque évaluation.

Agreements and Permits Accords et permis

Powers of competent minister Pouvoirs du ministre compétent

73 (1) The competent minister may enter into an agree-
ment with a person, or issue a permit to a person, autho-
rizing the person to engage in an activity affecting a listed
wildlife species, any part of its critical habitat or the resi-
dences of its individuals.

73 (1) Le ministre compétent peut conclure avec une
personne un accord l’autorisant à exercer une activité
touchant une espèce sauvage inscrite, tout élément de
son habitat essentiel ou la résidence de ses individus, ou
lui délivrer un permis à cet effet.

Purpose Activités visées

(2) The agreement may be entered into, or the permit is-
sued, only if the competent minister is of the opinion that

(a) the activity is scientific research relating to the
conservation of the species and conducted by qualified
persons;

(b) the activity benefits the species or is required to
enhance its chance of survival in the wild; or

(c) affecting the species is incidental to the carrying
out of the activity.

(2) Cette activité ne peut faire l’objet de l’accord ou du
permis que si le ministre compétent estime qu’il s’agit
d’une des activités suivantes :

a) des recherches scientifiques sur la conservation des
espèces menées par des personnes compétentes;

b) une activité qui profite à l’espèce ou qui est néces-
saire à l’augmentation des chances de survie de l’es-
pèce à l’état sauvage;

c) une activité qui ne touche l’espèce que de façon in-
cidente.
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Pre-conditions Conditions préalables

(3) The agreement may be entered into, or the permit is-
sued, only if the competent minister is of the opinion that

(a) all reasonable alternatives to the activity that
would reduce the impact on the species have been
considered and the best solution has been adopted;

(b) all feasible measures will be taken to minimize the
impact of the activity on the species or its critical habi-
tat or the residences of its individuals; and

(c) the activity will not jeopardize the survival or re-
covery of the species.

(3) Le ministre compétent ne conclut l’accord ou ne dé-
livre le permis que s’il estime que :

a) toutes les solutions de rechange susceptibles de mi-
nimiser les conséquences négatives de l’activité pour
l’espèce ont été envisagées et la meilleure solution re-
tenue;

b) toutes les mesures possibles seront prises afin de
minimiser les conséquences négatives de l’activité
pour l’espèce, son habitat essentiel ou la résidence de
ses individus;

c) l’activité ne mettra pas en péril la survie ou le réta-
blissement de l’espèce.

Explanation in public registry Raisons dans le registre

(3.1) If an agreement is entered into or a permit is is-
sued, the competent minister must include in the public
registry an explanation of why it was entered into or is-
sued, taking into account the matters referred to in para-
graphs (3)(a), (b) and (c).

(3.1) Si un accord est conclu ou un permis délivré, le mi-
nistre compétent met dans le registre les raisons pour
lesquelles l’accord a été conclu ou le permis délivré,
compte tenu des considérations mentionnées aux alinéas
(3)a) à c).

Consultation Consultation

(4) If the species is found in an area in respect of which a
wildlife management board is authorized by a land
claims agreement to perform functions in respect of
wildlife species, the competent minister must consult the
wildlife management board before entering into an
agreement or issuing a permit concerning that species in
that area.

(4) Si l’espèce se trouve dans une aire à l’égard de la-
quelle un conseil de gestion des ressources fauniques est
habilité par un accord sur des revendications territoriales
à exercer des attributions à l’égard d’espèces sauvages, le
ministre compétent est tenu de consulter le conseil avant
de conclure un accord ou de délivrer un permis concer-
nant cette espèce dans cette aire.

Consultation Consultation

(5) If the species is found in a reserve or any other lands
that are set apart for the use and benefit of a band under
the Indian Act, the competent minister must consult the
band before entering into an agreement or issuing a per-
mit concerning that species in that reserve or those other
lands.

(5) Si l’espèce se trouve dans une réserve ou sur une
autre terre qui a été mise de côté à l’usage et au profit
d’une bande en application de la Loi sur les Indiens, le
ministre compétent est tenu de consulter la bande avant
de conclure un accord ou de délivrer un permis concer-
nant cette espèce dans la réserve ou sur l’autre terre.

Terms and conditions Conditions

(6) The agreement or permit must contain any terms and
conditions governing the activity that the competent
minister considers necessary for protecting the species,
minimizing the impact of the authorized activity on the
species or providing for its recovery.

(6) Le ministre compétent assortit l’accord ou le permis
de toutes les conditions — régissant l’exercice de l’activité
— qu’il estime nécessaires pour assurer la protection de
l’espèce, minimiser les conséquences négatives de l’acti-
vité pour elle ou permettre son rétablissement.

Date of expiry Date d’expiration

(6.1) The agreement or permit must set out the date of
its expiry.

(6.1) La date d’expiration de l’accord ou du permis doit y
figurer.
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Review of agreements and permits Révision des accords et permis

(7) The competent minister must review the agreement
or permit if an emergency order is made with respect to
the species.

(7) Le ministre compétent est tenu de réviser l’accord ou
le permis si un décret d’urgence est pris à l’égard de l’es-
pèce.

Amendment of agreements and permits Modification des accords et permis

(8) The competent minister may revoke or amend an
agreement or a permit to ensure the survival or recovery
of a species.

(8) Il peut révoquer ou modifier l’accord ou le permis au
besoin afin d’assurer la survie ou le rétablissement d’une
espèce.

(9) [Repealed, 2012, c. 19, s. 163] (9) [Abrogé, 2012, ch. 19, art. 163]

Regulations Règlement

(10) The Minister may, after consultation with the Min-
ister responsible for the Parks Canada Agency and the
Minister of Fisheries and Oceans, make regulations re-
specting the entering into of agreements, the issuance of
permits and the renewal, revocation, amendment and
suspension of agreements and permits.

(10) Le ministre peut par règlement, après consultation
du ministre responsable de l’Agence Parcs Canada et du
ministre des Pêches et des Océans, régir la conclusion
des accords et la délivrance des permis, ainsi que leur re-
nouvellement, annulation, modification et suspension.

Time limits Délais

(11) The regulations may include provisions

(a) respecting time limits for issuing or renewing per-
mits, or for refusing to do so;

(b) specifying the circumstances under which any of
those time limits does not apply; and

(c) authorizing the competent minister to extend any
of those time limits or to decide that a time limit does
not apply, when the competent minister considers that
it is appropriate to do so.

2002, c. 29, s. 73; 2005, c. 2, s. 23; 2012, c. 19, s. 163.

(11) Les règlements peuvent notamment :

a) régir les délais à respecter pour délivrer ou renou-
veler le permis ou refuser de le faire;

b) prévoir les circonstances où l’un ou l’autre de ces
délais ne s’applique pas;

c) autoriser le ministre compétent, dans les cas où il
l’estime indiqué, à proroger l’un ou l’autre de ces dé-
lais ou à décider qu’il ne s’applique pas.

2002, ch. 29, art. 73; 2005, ch. 2, art. 23; 2012, ch. 19, art. 163.

Competent minister acting under other Acts Autres lois fédérales : ministres compétents

74 An agreement, permit, licence, order or other similar
document authorizing a person or organization to engage
in an activity affecting a listed wildlife species, any part of
its critical habitat or the residences of its individuals that
is entered into, issued or made by the competent minis-
ter under another Act of Parliament has the same effect
as an agreement or permit under subsection 73(1) if

(a) before it is entered into, issued or made, the com-
petent minister is of the opinion that the requirements
of subsections 73(2) to (6.1) are met; and

(b) after it is entered into, issued or made, the compe-
tent minister complies with the requirements of sub-
section 73(7).

2002, c. 29, s. 74; 2012, c. 19, s. 164.

74 A le même effet qu’un accord ou permis visé au para-
graphe 73(1) tout accord, tout permis, toute licence ou
tout arrêté — ou autre document semblable — conclu, dé-
livré ou pris par le ministre compétent en application
d’une autre loi fédérale et ayant pour objet d’autoriser
l’exercice d’une activité touchant une espèce sauvage ins-
crite, tout élément de son habitat essentiel ou la rési-
dence de ses individus, si :

a) avant la conclusion, la délivrance ou la prise, le mi-
nistre compétent estime que les exigences des para-
graphes 73(2) à (6.1) sont remplies;

b) après la conclusion, la délivrance ou la prise, le mi-
nistre compétent se conforme aux exigences du para-
graphe 73(7).

2002, ch. 29, art. 74; 2012, ch. 19, art. 164.
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Project Review Révision des projets

Notification of Minister Notification du ministre

79 (1) Every person who is required by or under an Act
of Parliament to ensure that an assessment of the envi-
ronmental effects of a project is conducted, and every au-
thority who makes a determination under paragraph
67(a) or (b) of the Canadian Environmental Assessment
Act, 2012 in relation to a project, must, without delay, no-
tify the competent minister or ministers in writing of the
project if it is likely to affect a listed wildlife species or its
critical habitat.

79 (1) Toute personne qui est tenue, sous le régime
d’une loi fédérale, de veiller à ce qu’il soit procédé à l’éva-
luation des effets environnementaux d’un projet et toute
autorité qui prend une décision au titre des alinéas 67a)
ou b) de la Loi canadienne sur l’évaluation environne-
mentale (2012) relativement à un projet notifient sans
tarder le projet à tout ministre compétent s’il est suscep-
tible de toucher une espèce sauvage inscrite ou son habi-
tat essentiel.

Required action Réalisations escomptées

(2) The person must identify the adverse effects of the
project on the listed wildlife species and its critical habi-
tat and, if the project is carried out, must ensure that
measures are taken to avoid or lessen those effects and to
monitor them. The measures must be taken in a way that
is consistent with any applicable recovery strategy and
action plans.

(2) La personne détermine les effets nocifs du projet sur
l’espèce et son habitat essentiel et, si le projet est réalisé,
veille à ce que des mesures compatibles avec tout pro-
gramme de rétablissement et tout plan d’action appli-
cable soient prises en vue de les éviter ou de les amoin-
drir et les surveiller.

Definitions Définitions

(3) The following definitions apply in this section.

person includes an association, an organization, a feder-
al authority as defined in subsection 2(1) of the Canadian
Environmental Assessment Act, 2012, and any body that
is set out in Schedule 3 to that Act. (personne)

project means

(a) a designated project as defined in subsection 2(1)
of the Canadian Environmental Assessment Act, 2012
or a project as defined in section 66 of that Act;

(b) a project as defined in subsection 2(1) of the
Yukon Environmental and Socio-economic Assess-
ment Act; or

(c) a development as defined in subsection 111(1) of
the Mackenzie Valley Resource Management Act.
(projet)

2002, c. 29, s. 79; 2012, c. 19, s. 59; 2017, c. 26, s. 49(F).

(3) Les définitions qui suivent s’appliquent au présent
article.

personne S’entend notamment d’une association de
personnes, d’une organisation, d’une autorité fédérale au
sens du paragraphe 2(1) de la Loi canadienne sur l’éva-
luation environnementale (2012) et de tout organisme
mentionné à l’annexe 3 de cette loi. (person)

projet

a) Projet désigné au sens du paragraphe 2(1) de la Loi
canadienne sur l’évaluation environnementale (2012)
ou projet au sens de l’article 66 de cette loi;

b) projet de développement au sens du paragraphe
2(1) de la Loi sur l’évaluation environnementale et so-
cioéconomique au Yukon;

c) projet de développement au sens du paragraphe
111(1) de la Loi sur la gestion des ressources de la
vallée du Mackenzie. (project)

2002, ch. 29, art. 79; 2012, ch. 19, art. 59; 2017, ch. 26, art. 49(F).

Emergency Orders Décrets d’urgence

Emergency order Décrets d’urgence

80 (1) The Governor in Council may, on the recommen-
dation of the competent minister, make an emergency or-
der to provide for the protection of a listed wildlife
species.

80 (1) Sur recommandation du ministre compétent, le
gouverneur en conseil peut prendre un décret d’urgence
visant la protection d’une espèce sauvage inscrite.
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Enregistrement
DORS/2018-278 Le 13 décembre 2018

LOI SUR LES ESPÈCES EN PÉRIL

Attendu que l’épaulard (Orcinus orca) population rési-
dente du sud du Pacifique Nord-Est est une espèce 
sauvage inscrite comme espèce en voie de disparition 
à la partie 2 de l’annexe 1 de la Loi sur les espèces en 
péril 1a;

Attendu que la ministre responsable de l’Agence Parcs 
Canada, soit la ministre de l’Environnement, et le mi-
nistre des Pêches et des Océans ont élaboré conjointe-
ment un programme de rétablissement à l’égard de 
cette espèce;

Attendu que le programme de rétablissement dési-
gnant l’habitat essentiel de cette espèce a été mis 
dans le Registre public des espèces en péril;

Attendu qu’aucune partie de l’habitat essentiel de 
cette espèce faisant l’objet de l’arrêté ci-après ne se 
trouve dans un lieu visé au paragraphe 58(2)2b de cette 
loi;

Attendu que la ministre de l’Environnement et le mi-
nistre des Pêches et des Océans estiment que l’arrêté 
ci-après touchera des aires à l’égard desquelles des 
conseils de gestion des ressources fauniques sont 
habilités par des accords sur des revendications terri-
toriales à exercer des attributions à l’égard d’espèces 
sauvages et que, au titre du paragraphe 58(8) de cette 
loi, les ministres ont consulté ces conseils au sujet de 
l’arrêté ci-après,

À ces causes, en vertu des paragraphes 58(4) et (5) de 
la Loi sur les espèces en péril a, la ministre de l’Envi-
ronnement et le ministre des Pêches et des Océans 
prennent l’Arrêté visant l’habitat essentiel de l’épau-
lard (Orcinus orca) population résidente du sud du 
Pacifique Nord-Est, ci-après.

Gatineau, le 11 décembre 2018

La ministre de l’Environnement
Catherine McKenna

Gatineau, le 11 décembre 2018

Le ministre des Pêches et des Océans
Jonathan Wilkinson

a L.C. 2002, ch. 29
b L.C. 2015, ch. 10, art. 60

Registration
SOR/2018-278 December 13, 2018

SPECIES AT RISK ACT

Whereas the Killer Whale (Orcinus orca) Northeast 
Pacific southern resident population is a wildlife spe-
cies that is listed as an endangered species in Part 2 of 
Schedule 1 to the Species at Risk Act 1a;

Whereas the Minister responsible for the Parks Can-
ada Agency, namely the Minister of the Environment, 
and the Minister of Fisheries and Oceans have togeth-
er prepared a recovery strategy for that species;

Whereas the recovery strategy that identified the 
critical habitat of that species has been included in the 
Species at Risk Public Registry;

Whereas no portion of the critical habitat of that spe-
cies that is specified in the annexed Order is in a place 
referred to in subsection 58(2)2b of that Act;

And whereas the Minister of the Environment and the 
Minister of Fisheries and Oceans are of the opinion 
that the annexed Order would affect areas in respect 
of which wildlife management boards are authorized 
by land claims agreements to perform functions in re-
spect of wildlife species and, pursuant to subsec-
tion 58(8) of that Act, have consulted the wildlife man-
agement boards in question with respect to the 
Order;

Therefore, the Minister of the Environment and the 
Minister of Fisheries and Oceans, pursuant to subsec-
tions 58(4) and (5) of the Species at Risk Act a, make the 
annexed Critical Habitat of the Killer Whale (Orcinus 
orca) Northeast Pacific Southern Resident Population 
Order.

Gatineau, December 11, 2018

Catherine McKenna
Minister of the Environment

Gatineau, December 11, 2018

Jonathan Wilkinson
Minister of Fisheries and Oceans

a S.C. 2002, c. 29
b S.C. 2015, c. 10, s. 60
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critical Habitat of the Killer Whale (Orcinus 
orca) northeast Pacific southern resident 
Population Order

Application
1 Subsection 58(1) of the Species at Risk Act applies to 
the critical habitat of the Killer Whale (Orcinus orca) 
Northeast Pacific southern resident population, which is 
identified in the recovery strategy for that species that is 
included in the Species at Risk Public Registry.

repeal
2 The Critical Habitats of the Northeast Pacific 
Northern and Southern Resident Populations of 
the Killer Whale (Orcinus orca) Order 31 is 
repealed.

coming into force
3 This Order comes into force on the day on which 
it is registered. 

reGULATOry imPAcT AnALysis 
sTATemenT

(This statement is not part of the orders.)

issues

Two distinct populations of Resident Killer Whales 
(Orcinus orca) occupy the waters off the Pacific coast of 
Canada: the Northeast Pacific Southern Resident Killer 
Whale (SRKW) population and the Northeast Pacific 
Northern Resident Killer Whale (NRKW) population. 
Although the ranges of these two populations overlap, 
they are acoustically, culturally, and genetically distinct 
from each other. As of November 2018, the SRKW popula-
tion consisted of 74 individuals in one acoustic clan while 
the NRKW population consisted of approximately 
309 individuals in three acoustic clans. Both populations 
feed primarily on salmonids, specializing on chinook and 
chum. In November 2001, the Committee on the Status of 
Endangered Wildlife in Canada (COSEWIC) assessed the 
status of the two populations and classified the SRKW as 
endangered and the NRKW as threatened. In June 2003, 
upon the coming into force of the Species at Risk Act 

1 SOR/2009-68

Arrêté visant l’habitat essentiel de l’épaulard 
(Orcinus orca) population résidente du sud 
du Pacifique nord-est

Application
1 Le paragraphe 58(1) de la Loi sur les espèces en péril 
s’applique à l’habitat essentiel de l’épaulard (Orcinus 
orca) population résidente du sud du Pacifique Nord-Est 
désigné dans le programme de rétablissement de cette 
espèce mis dans le Registre public des espèces en péril.

Abrogation
2 L’Arrêté visant les habitats essentiels des popu-
lations de l’épaulard (Orcinus orca) résidentes 
du sud et du nord du Pacifique Nord-Est 31 est 
abrogé.

entrée en vigueur
3 Le présent arrêté entre en vigueur à la date de 
son enregistrement. 

résUmé de L’éTUde d’imPAcT de LA 
réGLemenTATiOn

(Ce résumé ne fait pas partie des arrêtés.)

enjeux

Deux populations distinctes d’épaulards résidents (Orci-
nus orca) sont présentes dans les eaux de la côte cana-
dienne du Pacifique : la population d’épaulard résidente 
du sud et la population d’épaulard résidente du nord. Bien 
que leurs aires de répartition se chevauchent, elles sont 
cependant acoustiquement, génétiquement et culturelle-
ment distinctes. En novembre 2018, la population d’épau-
lard résidente du sud se composait de 74 individus dans 
un clan acoustique, alors que la population d’épaulard 
résidente du nord comptait environ 309 individus répartis 
dans trois clans acoustiques. Les deux populations se 
nourrissent principalement de salmonidés et se spécia-
lisent dans le saumon quinnat et le saumon kéta. En 
novembre 2001, le Comité sur la situation des espèces en 
péril au Canada (COSEPAC) a évalué la situation des deux 
populations et a établi que l’épaulard résident du sud est 
en voie de disparition et que l’épaulard résident du nord 

1 DORS/2009-68
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(SARA),41 the SRKW was listed as endangered 52 in Part 2 of 
Schedule 1 of SARA and the NRKW was listed as threat-
ened63 in Part 3 of Schedule 1 of SARA. COSEWIC re- 
examined and confirmed the assessments of the SRKW 
and NRKW in November 2008 as endangered and threat-
ened, respectively.

When a wildlife species is listed as endangered or threat-
ened in Schedule 1 of SARA, the following prohibitions in 
sections 32 and 33 of SARA automatically apply:

 • prohibition against killing, harming, harassing, captur-
ing or taking an individual of such species; 

 • prohibition against possessing, collecting, buying, sell-
ing, or trading an individual of such species, or any part 
or derivative of such an individual; and

 • prohibition against damaging or destroying the resi-
dence of one or more individuals of such species. 

In addition, a recovery strategy, followed by one or more 
action plans, must be prepared by the competent 
minister(s) and included in the Species at Risk Public 
Registry (Public Registry). The recovery strategy or action 
plan must include an identification of the species’ critical 
habitat, to the extent possible, based on the best available 
information. Critical habitat is defined in subsection 2(1) 
of SARA as the habitat that is necessary for the survival or 
recovery of a listed wildlife species and that is identified as 
the species’ critical habitat in a final recovery strategy or 
action plan for the species. For marine mammals, critical 
habitat may support essential life processes such as feed-
ing, foraging, socializing, reproduction, resting, or beach 
rubbing. These functions are supported by the features 
and attributes of the critical habitat, such as the availabil-
ity of important prey species in sufficient quantity and 
quality. 

The critical habitat of the SRKW and NRKW was origin-
ally identified in the Recovery Strategy for the Northern 
and Southern Resident Killer Whales (Orcinus orca) in 
Canada (the Recovery Strategy), published in 2008. At 

1 S.C. 2002, ch. 29
2 An endangered species is defined under the Species at Risk Act 

(SARA) as “a wildlife species facing imminent extirpation or 
extinction.”

3 A threatened species is defined under SARA as “a wildlife spe-
cies that is likely to become an endangered species if noth-
ing is done to reverse the factors leading to its extirpation or 
extinction.”

est menacé. En juin 2003, lors de l’entrée en vigueur de la 
Loi sur les espèces en péril (LEP)41, l’épaulard résident du 
sud a été inscrit comme espèce en voie de disparition 52 à la 
partie 2 de l’annexe 1 de la LEP et l’épaulard résident du 
nord comme espèce menacée 63 à la partie 3 de l’annexe 1 de 
la LEP. À la suite d’une mise à jour du rapport de situation 
et d’une réévaluation par le COSEPAC en novembre 2008, 
le statut de l’épaulard résident du sud a été confirmé 
comme espèce en voie de disparition et celui de l’épaulard 
résident du nord, comme espèce menacée.

Lorsqu’une espèce sauvage est inscrite à la liste des 
espèces disparues, en voie de disparition ou menacées  
à l’annexe 1 de la LEP, les interdictions énoncées  
aux articles 32 et 33 de la LEP s’appliquent 
automatiquement : 

 • interdiction de tuer, de harceler, de capturer ou de 
prendre un individu de ces espèces ou de lui nuire; 

 • interdiction de posséder, de collectionner, d’acheter, de 
vendre ou d’échanger un individu de cette espèce, ou 
une partie ou un produit dérivé de cet individu;

 • interdiction d’endommager ou de détruire la résidence 
d’un ou de plusieurs individus de cette espèce.

De plus, lorsqu’une espèce est inscrite comme espèce dis-
parue du pays, en voie de disparition ou menacée en vertu 
de la LEP, un programme de rétablissement, suivi d’un ou 
de plusieurs plans d’action, doit être élaboré par le ou les 
ministres compétents et versé au Registre public des 
espèces en péril (Registre public). Le programme de réta-
blissement ou le plan d’action doit comprendre une dési-
gnation de l’habitat essentiel de l’espèce, dans la mesure 
du possible, en se fondant sur la meilleure information 
accessible. L’habitat essentiel est défini au paragraphe 2(1) 
de la LEP comme étant « l’habitat nécessaire à la survie ou 
au rétablissement d’une espèce sauvage inscrite et qui est 
désigné comme tel dans le programme de rétablissement 
ou le plan d’action élaboré à l’égard de l’espèce ». Pour les 
mammifères marins, l’habitat essentiel peut soutenir des 
processus vitaux indispensables comme l’alimentation, la 
quête de nourriture, la socialisation, la reproduction, le 
repos ou le frottement contre les rochers des plages. Ces 
fonctions sont possibles grâce aux caractéristiques et 
attributs de l’habitat essentiel, comme la disponibilité des 
espèces proies importantes, en quantité et qualité 
suffisantes. 

L’habitat essentiel de l’épaulard résident du sud et de 
l’épaulard résident du nord a été désigné à l’origine dans 
le Programme de rétablissement de l’épaulard (Orcinus 
orca), populations résidentes du nord et du sud des eaux 

1 L.C. 2002, ch. 29
2 Une espèce en voie de disparition est définie dans la Loi sur les 

espèces en péril comme « une espèce sauvage qui, de façon 
imminente, risque de disparaître du pays ou de la planète ».

3 Une espèce menacée est définie dans la Loi sur les espèces en 
péril comme « une espèce sauvage susceptible de devenir une 
espèce en voie de disparition si rien n’est fait pour contrer les 
facteurs menaçant de la faire disparaître ».
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that time, SRKW critical habitat included the transbound-
ary waters in southern British Columbia, including the 
Southern Strait of Georgia, Haro Strait, and Juan de Fuca 
Strait, while NRKW critical habitat included the waters of 
Johnstone and southeastern Queen Charlotte Straits. 
These critical habitat areas were protected in Febru-
ary 2009 through the making of the Critical Habitats of 
the Northeast Pacific Northern and Southern Resident 
Populations of the Killer Whale (Orcinus orca) Order (the 
2009 Order), pursuant to subsections 58(4) and (5) of 
SARA, which triggered the prohibition in subsection 58(1) 
of SARA against the destruction of any part of the species’ 
critical habitats that were described in the schedule to the 
2009 Order.

In October 2011, minor amendments were made to the 
critical habitat section of the Recovery Strategy (the 2011 
Recovery Strategy) to provide additional clarification. The 
2011 amended Recovery Strategy replaced the 2008 ver-
sion. The 2011 Recovery Strategy for the SRKW and 
NRKW was further amended in 2018 to include additional 
critical habitat areas (waters of the western Dixon 
Entrance and waters off southwestern Vancouver Island) 
to support the survival and recovery of the SRKW and 
NRKW and to provide additional clarification of the func-
tions, features, and attributes of all Resident Killer Whale 
critical habitat. The 2018 amended Recovery Strategy 
(2018 Recovery Strategy) was posted in the Public Regis-
try on December 5, 2018. 

As the competent ministers under SARA, the Minister of 
Fisheries and Oceans and the Minister responsible for the 
Parks Canada Agency (the Minister of the Environment) 
are required to ensure that the critical habitat of the 
SRKW and NRKW is protected by provisions in, or meas-
ures under, SARA or any other Act of Parliament, or by the 
application of subsection 58(1) of SARA. 

The 2009 Order that is presently in force for the SRKW 
and NRKW does not incorporate by reference the critical 
habitat identified in the recovery strategy but describes 
the critical habitat of the two Killer Whale populations in 
the Order itself. As a result, the 2009 Order does not 
include the additional critical habitat identified in the 
2018 Recovery Strategy nor any future modifications to 
that critical habitat. Therefore, the 2009 Order is being 
repealed and replaced by two new orders that incorporate 
by reference the critical habitat of the NRKW and the 
SRKW that is identified in the Recovery Strategy; thus 
these orders will apply to all future modifications to the 
critical habitat of the NRKW and the SRKW once included 
in a final amended Recovery Strategy. One Order is made 
for each of the two populations of the resident Killer 

du Pacifique au Canada (le programme de rétablisse-
ment), publié en 2008. À cette époque, l’habitat essentiel 
de l’épaulard résident du sud comprenait les eaux trans-
frontalières du sud de la Colombie-Britannique, y compris 
dans la partie sud du détroit de Georgia, le détroit de Haro 
et le détroit de Juan de Fuca, et l’habitat essentiel de 
l’épaulard résident du nord était composé des eaux du 
détroit de Johnstone et du sud-est du détroit de la Reine-
Charlotte. Ces zones d’habitat essentiel ont été protégées 
en février 2009 au moyen de l’Arrêté visant les habitats 
essentiels des populations de l’épaulard (orcinus orca) 
résidentes du sud et du nord du pacifique nord-est (l’Ar-
rêté de 2009), pris au titre des paragraphes 58(4) et (5) de 
la LEP, qui déclenche l’interdiction de détruire un élément 
de l’habitat essentiel de l’espèce décrit à l’annexe de l’Ar-
rêté de 2009, prévue au paragraphe 58(1) de la LEP.

En octobre 2011, des modifications mineures ont été 
apportées à la section sur l’habitat essentiel du programme 
de rétablissement (le programme de rétablissement de 
2011) afin d’apporter des précisions supplémentaires. Le 
programme de rétablissement modifié de 2011 a remplacé 
la version de 2008. Le programme de rétablissement de 
l’épaulard résident du sud et de l’épaulard résident du 
nord de 2011 a été modifié de nouveau en 2018 et inclut 
d’autres zones d’habitat essentiel (eaux de l’ouest de l’en-
trée Dixon et eaux au large du sud-ouest de l’île de Van-
couver) afin de soutenir la survie et le rétablissement des 
deux espèces et de clarifier davantage les fonctions, les 
caractéristiques et les attributs de tous les habitats essen-
tiels des épaulards résidents. Le programme de rétablisse-
ment modifié de 2018 (le programme de rétablissement de 
2018) a été publié dans le Registre public le 5 décembre 2018. 

À titre de ministres compétents en vertu de la LEP, le 
ministre des Pêches et des Océans et la ministre respon-
sable de l’Agence Parcs Canada (ministre de l’Environne-
ment) sont tenus de veiller à ce que l’habitat essentiel de 
l’épaulard résident du sud et de l’épaulard résident du 
nord soit protégé soit par des dispositions de la LEP ou de 
toute autre loi fédérale, ou par une mesure prise sous leur 
régime, soit par l’application du paragraphe 58(1) de la 
LEP. 

L’Arrêté de 2009 qui est en vigueur actuellement pour 
l’épaulard résident du sud et l’épaulard résident du nord 
n’incorpore pas par renvoi l’habitat essentiel désigné dans 
le programme de rétablissement, mais l’habitat essentiel 
des deux populations d’épaulards est décrit dans le texte 
même de l’Arrêté. Par conséquent, l’Arrêté de 2009 n’in-
clut pas l’habitat essentiel supplémentaire désigné dans le 
programme de rétablissement de 2018, ni aucune modifi-
cation future apportée à cet habitat essentiel. L’Arrêté de 
2009 est de ce fait abrogé et remplacé par deux nouveaux 
arrêtés qui incorporent par renvoi l’habitat essentiel de 
l’épaulard résident du nord et de l’épaulard résident du 
sud désigné dans le programme de rétablissement; ces 
arrêtés s’appliqueront donc à toutes les modifications 
futures de l’habitat essentiel de l’épaulard résident du 

http://www.registrelep-sararegistry.gc.ca/document/default_e.cfm?documentID=1756
http://www.registrelep-sararegistry.gc.ca/document/default_e.cfm?documentID=1756
http://www.registrelep-sararegistry.gc.ca/document/default_e.cfm?documentID=1756
http://www.sararegistry.gc.ca/document/default_e.cfm?documentID=1341
http://www.sararegistry.gc.ca/document/default_e.cfm?documentID=1341
https://www.canada.ca/en/environment-climate-change/services/species-risk-public-registry/recovery-strategies/northern-southern-killer-whales-2018.html
http://www.registrelep-sararegistry.gc.ca/document/default_f.cfm?documentID=1756
http://www.registrelep-sararegistry.gc.ca/document/default_f.cfm?documentID=1756
http://www.registrelep-sararegistry.gc.ca/document/default_f.cfm?documentID=1756
http://www.sararegistry.gc.ca/document/default_f.cfm?documentID=1341
http://www.sararegistry.gc.ca/document/default_f.cfm?documentID=1341
http://www.registrelep-sararegistry.gc.ca/document/default_f.cfm?documentID=1341
http://www.registrelep-sararegistry.gc.ca/document/default_f.cfm?documentID=1341
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Whale as follows: the Critical Habitat of the Killer Whale 
(Orcinus orca) Northeast Pacific northern resident popu-
lation Order and the Critical Habitat of the Killer Whale 
(Orcinus orca) Northeast Pacific southern resident popu-
lation Order.

Critical habitat protection will be accomplished through 
the making of these two orders under subsections 58(4) 
and (5) of SARA, which trigger the prohibition against the 
destruction of any part of the species’ critical habitat in 
subsection 58(1) of SARA. The orders afford the Minister 
of Fisheries and Oceans and the Minister of the Environ-
ment the tool needed to ensure that the critical habitat of 
the SRKW and NRKW is legally protected and enhance 
the protection already afforded to SRKW and NRKW 
habitat under existing legislation to support efforts 
towards the recovery of the species. 

background

The Government of Canada is committed to conserving 
biodiversity and the sustainable management of fish and 
their habitats, both nationally and internationally. Can-
ada, with support from provincial and territorial govern-
ments, signed and ratified the United Nations Convention 
on Biological Diversity in 1992. Stemming from this com-
mitment, the Canadian Biodiversity Strategy was jointly 
developed by the federal, provincial, and territorial gov-
ernments in 1996. Building on the Canadian Biodiversity 
Strategy, SARA received royal assent in 2002 and was 
enacted to prevent wildlife species from being extirpated 
or becoming extinct; to provide for the recovery of wildlife 
species that are extirpated, endangered or threatened as a 
result of human activity; and to manage species of special 
concern to prevent them from becoming endangered or 
threatened.

Conserving Canada’s natural aquatic ecosystems, and 
protection and recovery of its wild species, is essential to 
Canada’s environmental, social and economic well-being. 
SARA also recognizes that “wildlife, in all its forms, has 
value in and of itself and is valued by Canadians for aes-
thetic, cultural, spiritual, recreational, educational, his-
torical, economic, medical, ecological and scientific rea-
sons.” A review of the literature confirms that Canadians 
value the conservation of species and measures taken to 
conserve their preferred habitat. In addition, protecting 
species and their habitats helps preserve biodiversity — 
the variety of plants, animals, and other life in Canada. 
Biodiversity, in turn, promotes the ability of Canada’s eco-
systems to perform valuable ecosystem services such as 

nord et de l’épaulard résident du sud une fois qu’elles 
auront été incluses dans le programme de rétablissement 
final modifié. Un arrêté est pris pour chacune des deux 
populations d’épaulard résident, comme suit : l’Arrêté 
visant les habitats essentiels des populations de l’épau-
lard (Orcinus orca) résidentes du nord du Pacifique 
Nord-Est et l’Arrêté visant les habitats essentiels des 
populations de l’épaulard (Orcinus orca) résidentes du 
sud du Pacifique Nord-Est.

Cette protection sera assurée au moyen de ces deux arrê-
tés pris au titre des paragraphes 58(4) et (5) de la LEP, qui 
déclenchent l’interdiction de détruire un élément de l’ha-
bitat essentiel de l’espèce, prévue au paragraphe 58(1) de 
la LEP. Les arrêtés procurent au ministre des Pêches et 
des Océans et à la ministre de l’Environnement l’outil 
nécessaire pour veiller à ce que l’habitat essentiel de 
l’épaulard résident du sud et de l’épaulard résident du 
nord soit légalement protégé et améliorent la protection 
de l’habitat déjà offerte à l’habitat de l’épaulard résident 
du sud et de l’épaulard résident du nord en vertu de la 
législation existante afin d’appuyer les efforts favorisant le 
rétablissement des espèces. 

contexte

Le gouvernement du Canada s’engage à préserver la biodi-
versité et la gestion durable des stocks de poissons et de 
leurs habitats à l’échelle nationale et internationale. Le 
Canada, avec le soutien des gouvernements provinciaux et 
territoriaux, a signé et ratifié la Convention sur la diversité 
biologique des Nations Unies en 1992. La Stratégie cana-
dienne de la biodiversité, qui découle de cet engagement, 
a été élaborée conjointement par les gouvernements fédé-
ral, provinciaux et territoriaux en 1996. Dans la foulée de 
la Stratégie canadienne de la biodiversité, la LEP a reçu la 
sanction royale en 2002. Cette loi vise à prévenir la dispa-
rition — de la planète ou du Canada seulement — des 
espèces sauvages, à permettre le rétablissement de celles 
qui, par suite de l’activité humaine, sont devenues des 
espèces disparues du pays, en voie de disparition ou 
menacées, et à favoriser la gestion des espèces préoccu-
pantes pour éviter qu’elles ne deviennent des espèces en 
voie de disparition ou menacées.

La conservation des écosystèmes aquatiques naturels du 
Canada ainsi que la protection et le rétablissement de ses 
espèces sauvages sont essentiels au bien-être environne-
mental, social et économique du pays. La LEP reconnaît 
également que « les espèces sauvages, sous toutes leurs 
formes, ont leur valeur intrinsèque et sont appréciées des 
Canadiens pour des raisons esthétiques, culturelles, spiri-
tuelles, récréatives, éducatives, historiques, économiques, 
médicales, écologiques et scientifiques ». Un examen de la 
littérature confirme que les Canadiens accordent de la 
valeur à la conservation des espèces et aux mesures prises 
pour conserver leur habitat privilégié. De plus, la protec-
tion des espèces et de leurs habitats aide à préserver la 
biodiversité — toute la variété des plantes, animaux et 
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filtering drinking water and capturing the sun’s energy, 
which is vital to all life. 

In 2017, Fisheries and Oceans Canada published the Iden-
tification of Habitats of Special Importance to Resident 
Killer Whales (Orcinus orca) off the West Coast of Can-
ada to assess important habitat for SRKW and NRKW. 
This information was used to inform the identification of 
additional critical habitat in the 2018 Recovery Strategy. 

The known range of the SRKW is from southeastern 
Alaska to central California. The movements of SRKW are 
influenced by their preferred prey, chinook and chum sal-
mon. During the summer and fall, SRKW are frequently 
seen in the waters of southern Vancouver Island. These 
preferred summer feeding areas include areas previously 
identified as critical habitat in the 2008 Recovery Strategy. 
Waters off southwestern Vancouver Island, particularly 
over the various banks including Swiftsure Bank and La 
Pérouse Bank, were recently identified as additional areas 
of special importance to SRKW. The areas are important 
feeding habitat for SRKW both during summer when 
groups of whales spend time west of the critical habitat 
area previously identified in the 2008 Recovery Strategy, 
and during winter when SRKW are mostly absent from 
that critical habitat area. Boat-based encounters and 
detections of SRKW vocalizations on acoustic recording 
instruments deployed at Swiftsure Bank indicate con-
siderable habitat use by SRKW throughout much of the 
year. 

The known range of the NRKW is from southern Alaska to 
northern Washington State. As with SRKW, the move-
ments of this population are influenced by their preferred 
prey, chinook and chum salmon. From July to October, 
some members of this population frequent the Johnstone 
Strait and southeastern Queen Charlotte Strait areas, and 
these areas were previously identified as critical habitat 
for NRKW in the 2008 Recovery Strategy. More recently, 
acoustic monitoring and vessel-based surveys have dem-
onstrated that waters of the western Dixon Entrance, 
along the north coast of Graham Island in Haida Gwaii, 
and waters off southwestern Vancouver Island, including 
Swiftsure and La Pérouse Banks, are habitat of special 
importance for NRKW throughout the year. The waters of 
western Dixon Entrance and off southwestern Vancouver 
Island are productive areas for chinook salmon, and are 
used by NRKW throughout the year. Additionally, these 
areas are used by NRKW pods that rarely use the existing 

autres formes de vie au Canada. La biodiversité, à son 
tour, favorise la capacité des écosystèmes du Canada à 
remplir d’importantes fonctions écologiques, comme le 
filtrage de l’eau potable et le captage de l’énergie solaire, 
ce qui est essentiel à la vie. 

En 2017, Pêches et Océans Canada a publié le document 
intitulé Désignation des habitats d’importance particu-
lière pour les épaulards (Orcinus orca) résidents au large 
de la côte Ouest du Canada afin d’évaluer les habitats 
importants pour l’épaulard résident du sud et du nord. 
Ces renseignements ont servi à orienter la désignation de 
zones supplémentaires d’habitat essentiel dans le pro-
gramme de rétablissement de 2018. 

L’aire de répartition connue de l’épaulard résident du sud 
s’étend du sud-est de l’Alaska jusqu’au centre de la Cali-
fornie. Les déplacements de cette population sont influen-
cés par ses proies préférées, c’est-à-dire le saumon quin-
nat et le saumon kéta. Pendant l’été et l’automne, on 
observe fréquemment l’épaulard résident du sud dans les 
eaux du sud de l’île de Vancouver. Ces aires d’alimentation 
estivales privilégiées comprennent des zones qui ont déjà 
été désignées comme habitats essentiels dans le pro-
gramme de rétablissement de 2008. Les eaux situées au 
large du sud-ouest de l’île de Vancouver, en particulier au-
dessus de différents bancs comme le banc Swiftsure et le 
banc La Pérouse, ont été désignées récemment comme 
des zones supplémentaires particulièrement importantes 
pour l’épaulard résident du sud. Elles constituent un habi-
tat d’alimentation important à la fois l’été, lorsque des 
groupes de baleines passent du temps à l’ouest de la zone 
d’habitat essentiel déjà désignée dans le programme de 
rétablissement de 2008, et en hiver, lorsque l’épaulard 
résident du sud est en grande partie absent de cet habitat 
essentiel. Les rencontres en bateau et les détections de 
vocalisations de l’épaulard résident du sud sur les instru-
ments d’enregistrement acoustique déployés au banc 
Swiftsure indiquent que cette population utilise beaucoup 
cet habitat pendant la majeure partie de l’année. 

L’aire de répartition connue de l’épaulard résident du 
nord s’étend du sud-est de l’Alaska jusqu’au nord de l’État 
de Washington. Comme pour l’épaulard résident du sud, 
les déplacements de cette population sont influencés par 
ses proies préférées, le saumon quinnat et le saumon kéta. 
De juillet à octobre, certains membres de la population 
fréquentent les secteurs du détroit de Johnstone et du 
sud-est du détroit de la Reine -Charlotte; ces secteurs ont 
déjà été désignés comme habitats essentiels pour l’épau-
lard résident du nord dans le programme de rétablisse-
ment de 2008. Plus récemment, la surveillance acoustique 
et les relevés à bord de navires ont montré que les eaux de 
l’ouest de l’entrée Dixon, le long de la côte nord de l’île 
Graham à Haïda Gwaii, et les eaux du sud-ouest de l’île de 
Vancouver, notamment les bancs Swiftsure et La Pérouse, 
sont des habitats particulièrement importants toute l’an-
née pour l’épaulard résident du nord. Les eaux de l’ouest 
de l’entrée Dixon et au large du sud -ouest de l’île de 
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critical habitat in Johnstone and southeastern Queen 
Charlotte Straits at any time of year.

The Report on the Progress of Recovery Strategy Imple-
mentation for the Northern and Southern Resident Killer 
Whales (Orcinus orca) in Canada for the Period 2009-
2014 summarizes progress that the Government of Can-
ada and the broader scientific community have made 
towards achieving the recovery goal and objectives set out 
in the Recovery Strategy. Progress to date includes con-
tinued monitoring of SRKW and NRKW, and improved 
understanding of the winter distribution of Resident Killer 
Whales.

Even though measurable progress has been made in 
achieving the goals, objectives and performance measures 
presented in the 2008, 2011, and 2018 Recovery Strategies, 
more information on the species’ distribution and diet 
throughout the year, and about threats to the species, is 
important for ongoing implementation of recovery 
measures. 

Works, undertakings or activities likely to destroy any 
part of the critical habitat of the SRKW and NRKW are 
already subject to other federal regulatory mechanisms. 
Subsection 35(1) of the Fisheries Act prohibits serious 
harm to fish, which is defined in that Act as “the death of 
fish or any permanent alteration to, or destruction of, fish 
habitat.” Given that marine mammals are included in the 
definition of “fish” in the Fisheries Act and that serious 
harm to fish encompasses destruction of fish habitat, the 
prohibition in subsection 35(1) of the Fisheries Act con-
tributes to the protection of the critical habitat of the 
SRKW and NRKW. 

Objectives

The recovery goal, as set out in the Recovery Strategy, is to 
ensure the long-term viability of Resident Killer Whale 
populations by achieving and maintaining demographic 
conditions that preserve their reproductive potential, gen-
etic variation, and cultural continuity. Efforts to meet 
both the short- and long-term goals are ongoing and sup-
ported by the measures described in the Action Plan for 
the Northern and Southern Resident Killer Whale 
(Orcinus orca) in Canada (2017) [the Action Plan], as well 
as in the Multi-species Action Plan for Pacific Rim 
National Park Reserve of Canada (2017), the Multi- 
species Action Plan for Gulf Islands National Park 

Vancouver sont des zones productives pour le saumon 
quinnat et sont utilisées par l’épaulard résident du nord 
toute l’année. En outre, ces zones sont fréquentées par les 
groupes familiaux de l’épaulard résident du nord qui uti-
lisent rarement l’habitat essentiel existant dans le détroit 
de Johnstone et le sud-est du détroit de la Reine-Charlotte 
pendant l’année.

Le Rapport sur les progrès de la mise en œuvre du pro-
gramme de rétablissement des épaulards résidents (Orci-
nus orca) du nord et du sud au Canada pour la période 
2009-2014 résume les progrès réalisés par le gouverne-
ment du Canada et la communauté scientifique en général 
dans la réalisation des buts et objectifs du rétablissement 
définis dans le programme de rétablissement. Les progrès 
réalisés à ce jour comprennent la surveillance continue de 
l’épaulard résident du sud et de l’épaulard résident du 
nord, ainsi qu’une meilleure compréhension de la réparti-
tion hivernale des épaulards résidents.

Même si des progrès mesurables ont été réalisés dans l’at-
teinte des buts, des objectifs et des mesures de rendement 
présentés dans les programmes de rétablissement de 
2008, de 2011 et de 2018, il est important d’obtenir plus de 
renseignements sur la répartition et le régime alimentaire 
des espèces tout au long de l’année, de même que sur les 
menaces qui pèsent sur elles, afin d’assurer la mise en 
œuvre continue des mesures de rétablissement. 

Les ouvrages, entreprises ou activités susceptibles de 
détruire un élément de l’habitat essentiel de l’épaulard 
résident du sud et de l’épaulard résident du nord font déjà 
l’objet d’autres mécanismes de réglementation fédéraux. 
Le paragraphe 35(1) de la Loi sur les pêches interdit les 
dommages sérieux causés aux poissons, c’est-à-dire « la 
mort de tout poisson ou la modification permanente ou la 
destruction de son habitat ». Étant donné que les mammi-
fères marins sont inclus dans la définition de « poisson » 
de la Loi sur les pêches et que les « dommages sérieux » 
comprennent la destruction de l’habitat du poisson, l’in-
terdiction prévue au paragraphe 35(1) de la Loi sur les 
pêches contribue à la protection de l’habitat essentiel de 
l’épaulard résident du sud et de l’épaulard résident du 
nord. 

Objectifs

L’objectif général du rétablissement, tel qu’il est énoncé 
dans le programme de rétablissement, est d’assurer la via-
bilité à long terme des populations résidentes d’épaulards 
en obtenant et en maintenant des conditions démogra-
phiques qui permettent de préserver leur potentiel repro-
ductif, leur diversité génétique ainsi que leur continuité 
culturelle. Les efforts visant à atteindre les objectifs à 
court et à long terme sont continus et comprennent des 
mesures exposées dans le Plan d’action pour les épau-
lards (Orcinus orca) résidents du nord et du sud au 
Canada (2017) [le Plan d’action], le Plan d’action visant 
des espèces multiples dans la réserve de parc national 
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Reserve of Canada (2018), and the Multi-species Action 
Plan for Gwaii Haanas National Park Reserve, National 
Marine Conservation Area Reserve, and Haida Heritage 
Site (2016).

The SRKW and NRKW are at risk due to their small popu-
lation sizes and low reproductive rates. The existence of a 
variety of anthropogenic threats has the potential to cause 
further declines. The main threats to the SRKW and 
NRKW include: (1) environmental contaminants (includ-
ing oil spills); (2) reduced prey availability; and (3) 
physical and acoustic disturbance. Incidental mortality in 
fishing gear and vessel strikes (an emerging threat) have 
also been identified as threats to these populations. 
SRKW, by virtue of the waters they spend significant time 
in, are particularly vulnerable to chemical and biological 
pollutants, including oil spills. Chinook salmon, the pre-
dominant prey of SRKW and NRKW, is also vulnerable to 
a variety of threats in both freshwater and marine life 
phases and has become less abundant in Canadian Pacific 
waters over the last several decades. When prey availabil-
ity is reduced, SRKW and NRKW may need to spend more 
time and energy to travel greater distances to forage for 
food. Chinook salmon abundance varies year to year; 
years of reduced chinook abundance have been linked to 
lower Resident Killer Whale reproductive rates and higher 
mortality rates. Both physical and acoustic disturbance 
can impede the ability of the SRKW and NRKW to locate 
prey, access important feeding areas, and/or forage effect-
ively; however, little is known about the potential long-
term effects of disturbance on SRKW and NRKW behav-
iour, health, and foraging efficiency. 

In May 2018, the Minister of Fisheries and Oceans and the 
Minister of the Environment jointly formed the opinion 
that the SRKW faces imminent threats to its survival and 
recovery and released the Southern Resident Killer Whale 
Imminent Threat Assessment in July 2018. Critical habi-
tat protection is an important component aimed at ensur-
ing the survival and recovery of both the SRKW and 
NRKW.

In order to avoid duplication of efforts, the Minister of 
Fisheries and Oceans and the Minister of the Environ-
ment, as competent Ministers, have agreed to make the 

Pacific Rim (2017), le Plan d’action visant des espèces 
multiples dans la réserve de parc national du Canada des 
Îles-Gulf (2018) et le Plan d’action visant des espèces mul-
tiples dans la réserve de parc national, réserve d’aire 
marine nationale de conservation et site du patrimoine 
haïda Gwaii Haanas (2016).

L’épaulard résident du sud et l’épaulard résident du nord 
sont en péril du fait de la petite taille de leurs populations 
et de leurs faibles taux de reproduction. L’existence de 
diverses menaces anthropiques est susceptible de provo-
quer d’autres déclins. Voici les principales menaces qui 
pèsent sur les épaulards résidents du sud et du nord : 
(1) les contaminants environnementaux (notamment les 
déversements de pétrole); (2) la disponibilité réduite des 
proies; (3) les perturbations physiques et acoustiques. La 
mortalité accidentelle due aux engins de pêche et aux col-
lisions avec les navires (une menace émergente) a égale-
ment été déterminée comme une menace pour ces popula-
tions. En raison des eaux dans lesquelles ils passent 
beaucoup de temps, les épaulards résidents du sud sont 
particulièrement vulnérables aux polluants chimiques et 
biologiques, notamment en cas de déversements d’hydro-
carbures. Le saumon quinnat, principale proie de l’épau-
lard résident du sud et de l’épaulard résident du nord, est 
également vulnérable à diverses menaces, tant en eau 
douce qu’en milieu marin, et est devenu moins abondant 
dans les eaux canadiennes du Pacifique au cours des der-
nières décennies. Lorsque la disponibilité des proies est 
réduite, l’épaulard résident du sud et l’épaulard résident 
du nord peuvent avoir besoin de consacrer plus de temps 
et d’énergie à parcourir de plus grandes distances pour 
trouver de la nourriture. L’abondance du saumon quinnat 
varie d’une année à l’autre; les années où elle est réduite 
ont été associées à des taux de reproduction plus faibles et 
à des taux de mortalité plus élevés chez les épaulards rési-
dents. Les perturbations physiques et acoustiques peuvent 
nuire à la capacité de l’épaulard résident du sud et de 
l’épaulard résident du nord de localiser leurs proies, d’ac-
céder à d’importantes aires d’alimentation ou de s’alimen-
ter efficacement; cependant, on sait peu de choses sur les 
effets potentiels à long terme des perturbations sur le 
comportement, la santé et l’efficacité de la quête des deux 
populations. 

En mai 2018, le ministre des Pêches et des Océans et la 
ministre de l’Environnement sont conjointement arrivés à 
la conclusion que des menaces imminentes pèsent sur la 
survie et le rétablissement de l’épaulard résident du sud et 
ont publié en juillet 2018 le document Évaluation des 
menaces imminentes qui pèsent sur les épaulards rési-
dents du sud. La protection de l’habitat essentiel est un 
élément important visant à assurer la survie et le rétablis-
sement de l’épaulard résident du sud et de l’épaulard 
résident du nord.

Afin d’éviter le dédoublement des efforts, le ministre des 
Pêches et des Océans et la ministre de l’Environnement, à 
titre de ministres compétents, ont convenu de prendre des 
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joint orders to ensure that the identified critical habitat of 
the SRKW and NRKW is legally protected. Pursuant to 
subsections 58(4) and (5) of SARA, the orders trigger the 
prohibition in subsection 58(1) of SARA against the 
destruction of any part of the critical habitat of the SRKW 
and NRKW, and result in the critical habitat of the SRKW 
and NRKW being legally protected.

description 

As stated in the 2011 Recovery Strategy, the existing 
critical habitat for the SRKW and NRKW is located within 
the transboundary waters in southern British Columbia, 
including the Southern Strait of Georgia, Haro Strait, and 
Juan de Fuca Strait for SRKW, and the waters of John-
stone Strait and southeastern Queen Charlotte Strait for 
NRKW. As identified in the 2018 Recovery Strategy, addi-
tional critical habitat areas are located within waters on 
the continental shelf off southwestern Vancouver Island, 
including Swiftsure and La Pérouse Banks for both SRKW 
and NRKW, and waters of western Dixon Entrance, along 
the north coast of Graham Island from Langara to Rose 
Spit for NRKW. As indicated in the 2018 Recovery Strat-
egy, critical habitat is defined as the areas within the iden-
tified geographical boundaries, given that they contain the 
described biophysical features, attributes, and the func-
tions they support. Critical habitat identified in the 2018 
Recovery Strategy has a minimum approach distance of 
200 m for all Resident Killer Whales to support the attrib-
ute of unimpeded physical space surrounding individual 
whales. 

The orders trigger the application of the prohibition set 
out in subsection 58(1) of SARA against the destruction of 
any part of the species’ critical habitat, including the bio-
physical features and attributes identified in the 2018 
Recovery Strategy, and result in the critical habitat of the 
SRKW and NRKW identified in the 2018 Recovery Strat-
egy being legally protected. 

The orders provide an additional tool that enables the 
Minister of Fisheries and Oceans and the Minister of the 
Environment to ensure that the habitat identified as 
necessary for the survival or recovery of the SRKW and 
NRKW is protected against destruction, and to prosecute 
persons who commit an offence under subsection 97(1) of 
SARA. To support compliance with the prohibition in sub-
section 58(1) of SARA, SARA provides for penalties for 
contraventions, including fines or imprisonment, as well 
as alternative measures agreements, and seizure and 

arrêtés conjoints pour garantir la protection légale de l’ha-
bitat essentiel désigné de l’épaulard résident du sud et de 
l’épaulard résident du nord. Aux termes des para-
graphes 58(4) et (5) de la LEP, ces arrêtés déclenchent 
l’interdiction prévue au paragraphe 58(1) de la LEP de 
détruire un élément de l’habitat essentiel de l’épaulard 
résident du sud et de l’épaulard résident du nord, et font 
en sorte que l’habitat essentiel de ces deux populations 
soit protégé légalement.

description 

Tel qu’il est indiqué dans le programme de rétablissement 
de 2011, l’habitat essentiel actuel de l’épaulard résident du 
sud et de l’épaulard résident du nord est situé dans les 
eaux transfrontalières du sud de la Colombie-Britannique, 
y compris le sud du détroit de Georgie, le détroit de Haro 
et le détroit de Juan de Fuca pour l’épaulard résident du 
sud, et dans les eaux du détroit de Johnstone et du sud-est 
du détroit de la Reine-Charlotte pour l’épaulard résident 
du nord. Le programme de rétablissement de 2018 désigne 
d’autres zones d’habitat essentiel situées dans les eaux du 
plateau continental au large du sud-ouest de l’île de Van-
couver, y compris les bancs Swiftsure et La Pérouse pour 
les deux populations, et les eaux de l’ouest de l’entrée 
Dixon, le long de la côte nord de l’île Graham, de Langara 
à Rose Spit pour l’épaulard résident du nord. Comme il est 
précisé dans le programme de rétablissement de 2018, 
l’habitat essentiel est défini comme étant les zones situées 
dans les limites géographiques définies, qui renferment 
les composantes et attributs biophysiques décrits et sou-
tiennent les fonctions requises. Le programme de rétablis-
sement de 2018 prévoit une distance d’approche minimale 
de 200 m dans l’habitat essentiel pour tous les épaulards 
résidents afin de soutenir l’attribut de l’espace physique 
libre entourant chaque baleine. 

Les arrêtés déclenchent l’application de l’interdiction pré-
vue au paragraphe 58(1) de la LEP de détruire un élément 
de l’habitat essentiel des espèces, y compris les caractéris-
tiques et attributs biophysiques désignés dans le pro-
gramme de rétablissement de 2018; par conséquent, l’ha-
bitat essentiel de l’épaulard résident du sud et de l’épaulard 
résident du nord désigné dans le programme de rétablis-
sement est protégé légalement. 

Les arrêtés offrent un outil supplémentaire qui permet au 
ministre des Pêches et des Océans et à la ministre de l’En-
vironnement de veiller à ce que l’habitat de l’épaulard 
résident du sud et de l’épaulard résident du nord soit pro-
tégé contre la destruction et de poursuivre les personnes 
qui commettent une infraction aux termes du para-
graphe 97(1) de la LEP. En vue d’assurer la conformité 
avec l’interdiction prévue au paragraphe 58(1) de la LEP, 
des pénalités sont prévues pour toute infraction y compris 
des amendes, l’emprisonnement ou le recours à des 
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forfeiture of things seized or of the proceeds of their dis-
position. The orders serve to

 • communicate to Canadians the prohibition against the 
destruction of any part of the critical habitat of the 
SRKW and NRKW, and where it applies, so that they 
can plan their activities within a regulatory regime that 
is clearly articulated; 

 • complement existing federal acts and regulations; and

 • ensure that all human activities which may result in the 
destruction of critical habitat are managed to the extent 
required under SARA. 

“One-for-One” rule

The “One-for-One” Rule requires regulatory changes that 
increase administrative burden costs to be offset with 
equal reductions in administrative burden. In addition, 
ministers are required to remove at least one regulation 
when they introduce a new one that imposes administra-
tive burden costs on business. 

The “One-for-One” Rule does not apply to these orders, as 
there are no anticipated additional administrative costs 
on businesses. The orders will be implemented under 
existing processes. 

small business lens

The objective of the small business lens is to reduce regu-
latory costs on small businesses without compromising 
the health, safety, security and environment of 
Canadians. 

The small business lens does not apply to these orders, as 
there are no administrative burden costs on small 
business. 

consultation 

The 2018 Recovery Strategy was prepared cooperatively 
with the Parks Canada Agency, and other federal govern-
ment departments, with input sought from the Province of 
British Columbia, Indigenous peoples, the U.S. National 
Oceanic and Atmospheric Administration (NOAA), and 
the Washington Department of Fish and Wildlife. 

The 2018 Recovery Strategy includes the identification of 
two additional critical habitat areas and their anticipated 
legal protection mechanism through the application of 
SARA Critical Habitat orders made under subsec-
tions 58(4) and (5), which will invoke the prohibition in 
subsection 58(1) against the destruction of any part of the 
critical habitat. Additional clarifications were made to 
describe the functions, features and attributes of both 

mesures de rechange. De même, les objets ou le produit de 
leur aliénation peuvent être saisis ou confisqués. Les arrê-
tés servent :

 • à communiquer aux Canadiens l’interdiction de 
détruire tout élément de l’habitat essentiel de l’épau-
lard résident du sud et de l’épaulard résident du nord et 
l’endroit où cette interdiction s’applique, de sorte qu’ils 
puissent planifier leurs activités en conséquence; 

 • à compléter les lois et règlements fédéraux existants;

 • à veiller à ce que toutes les activités humaines qui pour-
raient entraîner la destruction de l’habitat essentiel 
soient gérées conformément aux exigences de la LEP. 

règle du « un pour un »

Aux termes de la règle du « un pour un », les modifica-
tions réglementaires qui feront augmenter les coûts du 
fardeau administratif doivent être compensées par des 
réductions équivalentes du fardeau administratif. De plus, 
les ministres doivent supprimer au moins un règlement 
chaque fois qu’ils en adoptent un nouveau qui représente 
des coûts au chapitre du fardeau administratif pour les 
entreprises. 

La règle du « un pour un » ne s’applique pas aux présents 
arrêtés, puisqu’ils n’entraînent pas de frais administratifs 
supplémentaires pour les entreprises. Les arrêtés seront 
mis en œuvre dans le cadre des processus actuels. 

Lentille des petites entreprises

La lentille des petites entreprises a pour objectif de réduire 
les coûts de la réglementation des petites entreprises sans 
compromettre la santé, la sécurité, la sûreté et l’environ-
nement des Canadiens. 

La lentille des petites entreprises ne s’applique pas aux 
présents arrêtés puisqu’ils n’entraînent aucun coût lié à 
leur fardeau administratif. 

consultation 

Le programme de rétablissement de 2018 a été préparé en 
collaboration avec l’Agence Parcs Canada et d’autres 
ministères fédéraux, avec la participation de la province 
de la Colombie-Britannique, des peuples autochtones, de 
la National Oceanic and Atmospheric Administration 
(NOAA) des États-Unis et du Washington Department of 
Fish and Wildlife. 

Il comprend la désignation de deux nouvelles zones d’ha-
bitat essentiel et le mécanisme prévu pour assurer leur 
protection légale au moyen de l’application d’arrêtés 
visant l’habitat essentiel pris en vertu des para-
graphes 58(4) et (5) de la LEP, qui invoqueront l’interdic-
tion prévue au paragraphe 58(1) contre la destruction de 
l’habitat essentiel. D’autres précisions ont été apportées 
pour décrire les fonctions, les caractéristiques et les 
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existing and new critical habitat. There were no changes 
to the overall content of the document outside of the 
“Critical habitat” section (section 7), except for minor 
updates to the background information and formatting of 
the Recovery Strategy.

Results from the 30-day external review

Input on the “Critical habitat” section (section 7) of the 
draft 2018 Recovery Strategy was sought from potentially 
affected Indigenous groups and stakeholders through a 
30-day online external review that took place from June 12 
to July 11, 2018. The external review was an opportunity 
for groups and individuals who may be directly affected by 
the Recovery Strategy to provide input on the draft ver-
sion of the document prior to the proposed Recovery 
Strategy being posted in the Public Registry for a 60-day 
public comment period.

Under SARA subsection 58(8), consultation with wildlife 
management boards was required as there are areas in 
respect of which a wildlife management board is author-
ized by a land claims agreement to perform functions in 
respect of wildlife species that will be affected by these 
orders. Emails providing advanced notification of this 
review period were sent to four wildlife management 
boards and 122 Indigenous groups on May 31, 2018. 

Letters, emails, and faxes that included the “Critical habi-
tat” section (section 7) of the draft 2018 Recovery Strategy 
and information on how to provide feedback were sent to 
each of these wildlife management boards and Indigenous 
groups at the start of the external review period. Emails 
with this information were also sent to other government 
agencies, stakeholders, environmental non-government 
organizations, and other interested individuals at this 
time. Information about the proposed revisions to the 
critical habitat and an invitation to provide feedback on 
the “Critical habitat” section of the draft 2018 Recovery 
Strategy were also provided at meetings of stakeholder 
groups, and advisory board meetings. Offers for bilateral 
meetings were extended to wildlife management boards 
and Indigenous groups, and meetings were held with rep-
resentatives from Indigenous groups, the Department of 
National Defence, a sport fishing group and an environ-
mental non-governmental organization during the exter-
nal review period. 

Approximately 690 responses were received during the 
30-day external review. Concerns were raised surrounding 

attributs des habitats essentiels existants et nouveaux. 
Aucun changement n’a été apporté au contenu global du 
document en dehors de la section « Habitat essentiel » 
(section 7), sauf des mises à jour mineures des renseigne- 
ments généraux et de la présentation du programme de 
rétablissement.

Résultats de l’examen externe de 30 jours

Les groupes autochtones et les intervenants susceptibles 
d’être touchés ont été invités à donner leur avis sur la sec-
tion « Habitat essentiel » (section 7) de la version prélimi-
naire du programme de rétablissement de 2018 pendant 
un examen externe en ligne d’une durée de 30 jours, du 
12 juin au 11 juillet 2018. L’examen externe était l’occasion 
pour les groupes et les personnes susceptibles d’être direc-
tement touchés par le programme de rétablissement de 
commenter la version préliminaire du document avant sa 
publication dans le Registre public pour une période de 
commentaires publics de 60 jours.

Aux termes du paragraphe 58(8) de la LEP, il était obliga-
toire de consulter les Conseils de gestion des ressources 
fauniques puisque certaines des zones se trouvent dans 
une région dans laquelle un Conseil de gestion des res-
sources fauniques est habilité par un accord sur des reven-
dications territoriales à exercer des attributions à l’égard 
d’espèces sauvages visées par les présents arrêtés. Des 
courriels ont été envoyés à quatre Conseils de gestion des 
ressources fauniques et à 122 groupes autochtones le 
31 mai 2018 afin de les informer à l’avance de cette période 
d’examen. 

Des lettres, des courriels et des télécopies reproduisant la 
section « Habitat essentiel » (section 7) du programme de 
rétablissement préliminaire de 2018 et des renseigne-
ments sur la manière de transmettre les commentaires 
ont été envoyés à chacun de ces Conseils de gestion des 
ressources fauniques et groupes autochtones au début de 
la période d’examen externe. Des courriels contenant 
cette information ont également été envoyés aux autres 
organismes gouvernementaux, aux intervenants, aux 
organisations non gouvernementales de l’environnement 
et à d’autres personnes intéressées en même temps. Des 
renseignements sur les révisions proposées concernant 
l’habitat essentiel et une invitation à commenter la section 
« Habitat essentiel » du programme de rétablissement 
préliminaire de 2018 ont aussi été donnés à des réunions 
avec des groupes d’intervenants et des conseils consulta-
tifs sur les pêches. Des réunions bilatérales ont été propo-
sées aux Conseils de gestion des ressources fauniques et 
aux groupes autochtones, et des rencontres ont eu lieu 
avec des représentants de groupes autochtones, du minis-
tère de la Défense nationale, d’un groupe de pêche spor-
tive et d’une organisation non gouvernementale environ-
nementale pendant la période d’examen externe. 

Environ 690 réponses ont été reçues pendant les 30 jours 
d’examen externe. Des préoccupations ont été soulevées 
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the timing and duration of the external review process, as 
well as the potential implications of the newly identified 
critical habitat and potential future protection measures 
that would be required. 

Input was received from several Indigenous groups, pri-
marily expressing concern over perceived implications to 
Indigenous and Treaty Fishing Rights, potential implica-
tions to fishing activities and indicating that further 
meaningful consultation is required.

Concerns were raised about future management actions to 
protect critical habitat which may lead to fishery closures 
in the proposed critical habitat areas and about the com-
munity impacts of any additional fishery management 
measures. In many cases, it appeared that respondents 
were considering critical habitat protection as analogous 
to fishery closures. DFO provided a response to clarify the 
implications of identifying and protecting the additional 
critical habitat under SARA, versus the recent fishery clos-
ures under the Fisheries Act, which were not directly 
related to existing or new critical habitat designation. This 
clarification was posted on the consultation website, social 
media (Twitter), and delivered via email to all online 
respondents. 

Opinions were also expressed questioning the validity of 
the published science advice on which the proposed 
critical habitat was based, particularly the strength of evi-
dence supporting designation of La Pérouse Bank as part 
of critical habitat. 

All feedback received during this external review period 
was considered and was incorporated into the proposed 
2018 Recovery Strategy as appropriate, but no substantive 
changes were made to the document, as the majority of 
input was not directly related to critical habitat 
designation. 

Results from the 60-day public comment period

The proposed 2018 Recovery Strategy was posted on the 
Public Registry for public comment from September 4 to 
November 3, 2018. Emails providing notification of this 
comment period were sent to a total of 987 groups and 
individuals including wildlife management boards, 
Indigenous groups, non-governmental organizations, 
regional and local government, and other stakeholders. 
Emails to wildlife management boards and Indigenous 
groups included the opportunity for bilateral meetings. 
Webinars and in-person engagement sessions were held 
during the public comment period to provide information 
about the proposed additional critical habitat and to 

au sujet du moment et de la durée du processus d’examen 
externe, ainsi que des répercussions possibles de l’habitat 
essentiel nouvellement désigné et des mesures de protec-
tion futures qui pourraient s’avérer nécessaires. 

Plusieurs groupes autochtones ont fait part de leurs pré-
occupations, qui entourent essentiellement les répercus-
sions perçues sur les droits de pêche issus de traités, et les 
conséquences possibles sur les activités de pêche; ils ont 
également souligné la nécessité de tenir d’autres consulta-
tions significatives.

Des inquiétudes ont été exprimées au sujet des futures 
mesures de gestion visant à protéger l’habitat essentiel, 
qui pourraient entraîner des fermetures de la pêche dans 
les zones d’habitat essentiel proposées, ainsi qu’au sujet 
des effets sur la collectivité des éventuelles mesures sup-
plémentaires de gestion des pêches. Dans de nombreux 
cas, il semble que les répondants assimilaient la protec-
tion de l’habitat essentiel à la fermeture des pêches. Le 
MPO a fourni une réponse pour clarifier les répercussions 
de la désignation et de la protection de l’habitat essentiel 
supplémentaire en vertu de la LEP par rapport aux 
récentes fermetures de pêches mises en place en vertu de 
la Loi sur les pêches, qui n’étaient pas directement liées à 
la désignation de l’habitat essentiel, existant ou nouveau. 
Ces précisions ont été affichées sur le site Web de la 
consultation, sur les médias sociaux (Twitter) et envoyées 
par courriel à tous les répondants en ligne. 

Des avis ont également été donnés, remettant en cause la 
validité de l’avis scientifique publié à partir duquel l’habi-
tat essentiel avait été proposé, en particulier la solidité des 
preuves à l’appui de la désignation du banc La Pérouse à 
titre d’habitat essentiel. 

Tous les commentaires reçus au cours de cette période 
d’examen externe ont été pris en compte et intégrés au 
programme de rétablissement proposé de 2018, le cas 
échéant, mais aucun changement important n’a été 
apporté au document, car la majorité des avis n’étaient 
pas directement liés à la désignation de l’habitat 
essentiel. 

Résultats de la période de commentaires publics de 
60 jours

Le programme de rétablissement de 2018 proposé a été 
publié dans le Registre public du 4 septembre au 
3 novembre 2018 aux fins de commentaires publics. Des 
courriels ont été envoyés à un total de 987 groupes et par-
ticuliers, y compris des Conseils de gestion des ressources 
fauniques, des groupes autochtones, des organisations 
non gouvernementales, des gouvernements régionaux et 
locaux et d’autres intervenants, afin de les informer de 
cette période de commentaires. Les courriels envoyés aux 
Conseils de gestion des ressources fauniques et aux 
groupes autochtones proposaient des rencontres bilaté-
rales. Des webinaires et des séances de mobilisation en 
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answer questions about the amendments to the Recovery 
Strategy. Webinars were held in September for Indigen-
ous groups and the public. Public in-person engagement 
sessions as well as bilateral meetings with Indigenous 
groups took place during October and November.

During bilateral meetings with Indigenous groups, con-
cern was expressed about the potential for impacts to 
asserted or established Indigenous and Treaty Rights, 
fishing activities, and other economic opportunities. Con-
cerns were primarily focused on the potential impacts of 
future measures that may be implemented to protect both 
Resident Killer Whale populations and their critical habi-
tat, although some First Nations have raised concerns that 
their views were not taken into account in the preparation 
of the amended Recovery Strategy and that the critical 
habitat off Southwestern Vancouver Island was identified 
without their input or traditional knowledge. Concerns 
were also expressed that the timelines of the external 
review and public comment period did not allow sufficient 
time for meaningful consultation.

A total of 162 online responses and 38 letters were received 
during the 60-day public comment period and included 
both support for, and opposition to, the additional pro-
posed critical habitat areas. Similar to the feedback 
received during the external review consultations, key 
concerns identified included the potential for adverse 
impacts to fishing activities and economic opportunities 
to coastal communities that may result if future additional 
management measures are implemented to protect critical 
habitat; questions and concerns regarding the validity of 
the science advice underlying the proposed new critical 
habitat, particularly the strength of evidence supporting 
designation of La Pérouse Bank as part of critical habitat; 
concerns that the timelines of the external review and 
public comment period did not allow sufficient time for 
meaningful consultation; and the need to examine factors 
other than fishing that impact RKW populations, includ-
ing vessel traffic, and the need for increased hatchery pro-
duction, chinook habitat restoration, and pollution 
controls. 

Additionally, 2 petitions were received: one (9 960 signa-
tories) that called for further measures to protect SRKW 
and one (263 signatories) requesting the Minister consider 
alternative measures to fishery closures to protect SRKW 
and the socio-economic impacts of SRKW recovery  

personne ont été organisés pendant la période de com-
mentaires publics afin de fournir de l’information sur 
l’habitat essentiel supplémentaire proposé et de répondre 
aux questions concernant les modifications apportées au 
programme de rétablissement. Des webinaires ont été 
présentés en septembre à des groupes autochtones et au 
public. Des séances publiques de mobilisation en per-
sonne ainsi que des réunions bilatérales avec des groupes 
autochtones ont eu lieu en octobre et en novembre.

Durant les réunions bilatérales avec des groupes autoch-
tones, des préoccupations ont été exprimées au sujet des 
répercussions possibles sur les droits ancestraux et issus 
de traités, établis ou revendiqués, les activités de pêche et 
d’autres possibilités économiques. Elles portaient princi-
palement sur les conséquences possibles des mesures 
futures qui pourraient être mises en œuvre pour protéger 
les populations d’épaulards résidents et leur habitat 
essentiel, bien que certaines Premières Nations craignent 
que leurs points de vue n’aient pas été pris en compte dans 
la préparation du programme de rétablissement modifié 
et que l’habitat essentiel au large du sud-ouest de l’île de 
Vancouver ait été désigné sans leur avis ou leurs connais-
sances traditionnelles. Des préoccupations entouraient 
également le fait que les échéanciers de la période d’exa-
men externe et de commentaires publics n’ont pas laissé 
suffisamment de temps pour mener une consultation 
significative. 

En tout, 162 réponses en ligne et 38 lettres ont été reçues 
au cours de la période de commentaires publics de 
60 jours, et exprimaient à la fois un appui et une opposi-
tion aux autres zones d’habitat essentiel proposées. À 
l’instar de la rétroaction reçue pendant les consultations 
menées dans le cadre de l’examen externe, les principales 
préoccupations soulevées portaient sur les répercussions 
négatives possibles sur les activités de pêche et les possibi-
lités économiques pour les collectivités côtières qui pour-
raient découler de la mise en œuvre de futures mesures de 
gestion supplémentaires pour protéger l’habitat essentiel; 
les questions et préoccupations concernant la validité des 
avis scientifiques sur lesquels repose le nouvel habitat 
essentiel proposé, particulièrement la solidité des preuves 
appuyant la désignation du banc La Pérouse comme par-
tie de l’habitat essentiel; les craintes que les délais de 
l’examen externe et de la période de commentaires publics 
aient été trop courts pour organiser une consultation 
significative; la nécessité d’examiner les facteurs autres 
que la pêche qui ont une incidence sur les populations 
d’épaulards résidents, notamment le trafic maritime; et la 
nécessité d’accroître la production des écloseries, de res-
taurer l’habitat du saumon quinnat et de lutter contre la 
pollution. 

De plus, 2 pétitions ont été reçues : l’une (9 960 signa-
taires) demandant que d’autres mesures soient prises 
pour protéger l’épaulard résident du sud et l’autre 
(263 signataires) demandant au ministre d’envisager des 
mesures de rechange plutôt que la fermeture des pêches 
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actions on coastal communities. A form letter campaign 
resulted in 274 submissions that called on DFO to support 
the proposed additional critical habitat and strengthen 
additional protection for SRKW. All comments were con-
sidered but did not lead to substantive changes to the final 
Recovery Strategy. 

Based on the consultation results, there was both support 
(e.g. from ENGOs and the public) and opposition or con-
cerns (e.g. from the sport fishing industry, and some 
municipal governments and Indigenous groups) expressed 
for the additional critical habitat identified and eventual 
Critical Habitat orders. All input received during the 
external review and public comment period was reviewed 
and considered, and resulted in some changes in the for-
mulation of the identification of critical habitat and 
updates in background information.

Outreach and engagement actions including further face-
to-face meetings may be undertaken to clarify the implica-
tions of the orders once made, to help address any 
concerns.

rationale

The following have been identified as measures necessary 
to support the recovery goal for the SRKW and NRKW:

(a) long-term maintenance of a steady or increasing 
size for populations currently at known historic max-
imum levels and an increasing size for populations cur-
rently below known historic maximum levels; 

(b) maintenance of sufficient numbers of females in the 
population to ensure that their combined reproductive 
potential is at replacement levels for populations at 
known historic maximum levels and above replace-
ment levels for populations below known historic max-
imum levels; 

(c) maintenance of sufficient numbers of males in the 
population to ensure that breeding females have access 
to multiple potential mates outside of their own and 
closely related matrilines; and

(d) maintenance of matrilines comprised of multiple 
generations to ensure continuity in the transmission of 
cultural information affecting survival. 

pour protéger l’épaulard résident du sud et de tenir 
compte des répercussions socio-économiques des mesures 
de rétablissement de cette espèce sur les collectivités 
côtières. Une campagne de lettres types a donné lieu à 
274 soumissions qui enjoignaient au MPO d’appuyer l’ha-
bitat essentiel supplémentaire proposé et de renforcer la 
protection supplémentaire de l’épaulard résident du sud. 
Tous les commentaires ont été pris en compte, mais n’ont 
pas donné lieu à des changements substantiels à la version 
finale du programme de rétablissement. 

D’après les résultats de la consultation, un soutien 
(par exemple de la part des ONGE et du public) et une 
opposition ou des préoccupations (par exemple de la part 
de l’industrie de la pêche sportive et de certains gouverne-
ments municipaux et groupes autochtones) ont été expri-
més concernant l’habitat essentiel supplémentaire dési-
gné et les arrêtés ultérieurs visant l’habitat essentiel. Tous 
les commentaires reçus pendant l’examen externe et la 
période de commentaires du public ont été examinés et 
pris en compte et ont entraîné certains changements dans 
la formulation de la désignation de l’habitat essentiel et la 
mise à jour des renseignements généraux.

Des mesures de sensibilisation et de mobilisation, notam-
ment d’autres réunions en personne, peuvent être entre-
prises pour préciser les conséquences des arrêtés une  
fois qu’ils ont été pris, afin d’aider à dissiper les 
préoccupations.

Justification

Les mesures suivantes ont été jugées nécessaires pour 
soutenir l’objectif de rétablissement de l’épaulard résident 
du sud et de l’épaulard résident du nord :

a) le maintien à long terme de la stabilité ou l’augmen-
tation des populations actuellement à leur niveau 
maximal historique connu et l’augmentation des popu-
lations actuellement en dessous de leur niveau maxi-
mal historique connu; 

b) le maintien d’un nombre suffisant de femelles dans 
la population pour que leur potentiel de reproduction 
combiné se situe au niveau de remplacement pour les 
populations au niveau maximal historique connu, et 
au-dessus du niveau de remplacement pour les popula-
tions sous le niveau maximal historique connu; 

c) le maintien d’un nombre suffisant de mâles dans la 
population pour que les femelles reproductrices aient 
accès à des partenaires potentiels multiples en dehors 
de leurs propres matrilignages proches; 

d) le maintien de matrilignages composés de plusieurs 
générations pour assurer la continuité de la transmis-
sion des renseignements culturels qui influent sur la 
survie. 
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The identification and protection of critical habitat needed 
to support the recovery goal is required under SARA. 

Under SARA, critical habitat must be legally protected 
within 180 days after the posting of the final recovery 
strategy on the Public Registry. That is, critical habitat 
that is not in a place referred to in subsection 58(2) of 
SARA14 must be protected either by the application of the 
prohibition in subsection 58(1) of SARA against the 
destruction of any part of the species’ critical habitat, or by 
provisions in, or measures under, SARA or any other Act 
of Parliament, including agreements under section 11 of 
SARA. It is important to note that in order for another fed-
eral law to be used to legally protect critical habitat, it 
must provide an equivalent level of legal protection of 
critical habitat as would be afforded through subsec-
tion 58(1) and other provisions of SARA, failing which the 
competent minister(s) must make an Order under subsec-
tions 58(4) and (5) of SARA. The orders are intended to 
satisfy the obligation to legally protect critical habitat by 
triggering the prohibition under SARA against the destruc-
tion of any part of the species’ critical habitat. 

Based upon the best evidence currently available and the 
application of the existing regulatory mechanisms, no 
additional compliance cost or administrative burden on 
the part of Canadians and Canadian businesses is antici-
pated. Threats to the SRKW and NRKW critical habitat 
are managed and will continue to be managed through 
existing mechanisms under federal legislation. The fed-
eral government may incur some additional costs as it will 
undertake some additional activities associated with  
compliance promotion and enforcement of existing 
regulations. 

The compliance promotion and enforcement activities to 
be undertaken by the Department and the Parks Canada 
Agency, in combination with the continuing outreach 
activities undertaken as part of the critical habitat identi-
fication process, may also contribute towards behavioural 
changes on the part of Canadian businesses and Can-
adians (including Indigenous groups) that could result in 
incremental benefits to the species, their habitat or the 
ecosystem. However, these incremental benefits cannot 
be assessed at this time due to the absence of information 
on the nature and scope of the behavioural changes as a 
result of these outreach activities.

4 Places referred to in subsection 58(2) are: a national park of 
Canada named and described in Schedule 1 to the Canada 
National Parks Act, the Rouge National Urban Park established 
by the Rouge National Urban Park Act, a marine protected area 
under the Oceans Act, a migratory bird sanctuary under the 
Migratory Birds Convention Act, 1994 and a national wildlife 
area under the Canada Wildlife Act.

La LEP exige de désigner et de protéger l’habitat essentiel 
nécessaire pour appuyer cet objectif de rétablissement. 

En vertu de la LEP, l’habitat essentiel doit être protégé 
légalement dans les 180 jours suivant la publication de la 
version définitive du programme de rétablissement dans 
le Registre public. Ainsi, un habitat essentiel qui ne se 
trouve pas dans un endroit visé par le paragraphe 58(2) de 
la LEP14 doit être protégé, soit par l’application de l’inter-
diction prévue au paragraphe 58(1) de la LEP de détruire 
un élément de l’habitat essentiel de l’espèce, soit par des 
dispositions de la LEP ou de toute autre loi fédérale ou 
une mesure prise sous leur régime, notamment les accords 
conclus au titre de l’article 11 de la LEP. Il est important 
de noter que, pour qu’une autre loi fédérale soit utilisée 
pour protéger légalement l’habitat essentiel, elle doit four-
nir un niveau de protection de l’habitat essentiel équiva-
lent à celui qui serait offert en vertu du paragraphe 58(1) 
et des autres dispositions de la LEP, sans quoi le ou les 
ministres compétents doivent prendre un arrêté en vertu 
des paragraphes 58(4) et 58(5) de la LEP. Les présents 
arrêtés visent à respecter l’obligation de protéger légale-
ment l’habitat essentiel en déclenchant l’interdiction pré-
vue dans la LEP de détruire un élément de l’habitat essen-
tiel des espèces. 

D’après les meilleures données probantes disponibles et 
l’application des mécanismes de réglementation existants, 
aucun autre fardeau administratif et aucun autre coût de 
conformité ne sont prévus pour les Canadiens et les entre-
prises canadiennes. Les menaces pesant sur l’habitat 
essentiel de l’épaulard résident du sud et de l’épaulard 
résident du nord sont gérées et continueront de l’être à 
l’aide des mesures actuelles conformément à la législation 
fédérale. Il se peut que le gouvernement fédéral doive 
assumer certains coûts supplémentaires, car des activités 
additionnelles de promotion de la conformité et d’applica-
tion de la réglementation existante seront entreprises. 

Les activités de promotion de la conformité et d’applica-
tion de la loi que le Ministère et l’Agence Parcs Canada 
devront mener, en combinaison avec la poursuite des acti-
vités de sensibilisation entreprises dans le cadre du pro-
cessus de désignation de l’habitat essentiel, peuvent éga-
lement contribuer à des changements de comportement 
de la part des entreprises canadiennes et des Canadiens (y 
compris les groupes autochtones), susceptibles de se tra-
duire par des avantages supplémentaires pour l’espèce, 
son habitat ou l’écosystème. Toutefois, ces avantages sup-
plémentaires ne peuvent pas être évalués à l’heure actuelle, 
ni qualitativement ni quantitativement, en raison de 

4 Les endroits visés par le paragraphe 58(2) sont les suivants : un 
parc national du Canada nommé et décrit à l’annexe 1 de la Loi 
sur les parcs nationaux du Canada, le parc urbain national de la 
Rouge, créé par la Loi sur le parc urbain national de la Rouge, 
une zone de protection marine sous le régime de la Loi sur les 
océans, un refuge d’oiseaux migrateurs sous le régime de la 
Loi de 1994 sur la convention concernant les oiseaux migra-
teurs ou une réserve nationale de la faune sous le régime de la 
Loi sur les espèces sauvages du Canada.
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implementation, enforcement and service standards 

Fisheries and Oceans Canada’s current practice for the 
protection of the SRKW and NRKW and their habitat is to 
advise all proponents of works, undertakings or activities 
to apply for the issuance of a permit or agreement author-
izing a person to affect a listed species or its critical habi-
tat. Under section 73 of SARA, the Minister of Fisheries 
and Oceans or the Minister of the Environment may enter 
into an agreement with a person, or issue a permit to a 
person, authorizing the person to engage in an activity 
affecting a listed aquatic species, any part of its critical 
habitat, or the residences of its individuals. Under subsec-
tion 73(2) of SARA, the agreement may be entered into, or 
the permit issued, only if the Minister of Fisheries and 
Oceans or the Minister of the Environment is of the opin-
ion that

1. the activity is scientific research relating to the conserv-
ation of the species and conducted by qualified 
persons;

2. the activity benefits the species or is required to 
enhance its chance of survival in the wild; or

3. affecting the species is incidental to the carrying out of 
the activity. 

Further, the pre-conditions set out in subsection 73(3) of 
SARA must also be satisfied. This means that prior to 
entering into an agreement or issuing a permit, the Minis-
ter of Fisheries and Oceans or the Minister of the Environ-
ment must be of the opinion that

(a) all reasonable alternatives to the activity that would 
reduce the impact on the species have been considered 
and the best solution has been adopted;

(b) all feasible measures will be taken to minimize the 
impact of the activity on the species, its critical habitat 
or the residences of its individuals; and

(c) the activity will not jeopardize the survival or recov-
ery of the species. 

If the above conditions cannot be met, proponents are 
advised to not undertake their work, undertaking or  
activity, or to modify their project so as to meet these 
conditions. 

Fisheries and Oceans Canada and the Parks Canada 
Agency are currently not aware of any planned or ongoing 
activities that will need to be mitigated beyond the 

l’absence de renseignements sur la nature et la portée des 
changements de comportement faisant suite à ces activi-
tés de sensibilisation.

mise en œuvre, application et normes de service

Pour protéger l’épaulard résident du sud et l’épaulard 
résident du nord et leur habitat, le MPO a actuellement 
comme pratique de conseiller à tous les promoteurs de 
projets de demander qu’un permis leur soit délivré ou de 
conclure un accord autorisant une personne à exercer une 
activité touchant une espèce sauvage inscrite ou son habi-
tat essentiel sous réserve que certaines conditions soient 
respectées. En vertu de l’article 73 de la LEP, le ministre 
des Pêches et des Océans ou le ministre de l’Environne-
ment peut conclure un accord avec une personne ou lui 
délivrer un permis l’autorisant à exercer une activité tou-
chant une espèce aquatique inscrite, tout élément de son 
habitat essentiel ou la résidence de ses individus. En 
application du paragraphe 73(2) de la LEP, l’accord ne 
peut être conclu ou le permis délivré que si le ministre des 
Pêches et des Océans ou le ministre de l’Environnement 
est d’avis que l’activité remplit les conditions suivantes :

1. l’activité consiste en des recherches scientifiques sur la 
conservation des espèces menées par des personnes 
compétentes;

2. l’activité profite à l’espèce ou est nécessaire à l’augmen-
tation des chances de survie de l’espèce à l’état 
sauvage;

3. l’activité ne touche l’espèce que de façon incidente. 

De plus, les conditions préalables énoncées au para-
graphe 73(3) de la LEP doivent également être remplies. 
Cela signifie que, avant de conclure un accord ou de déli-
vrer un permis, le ministre des Pêches et des Océans ou le 
ministre de l’Environnement doit être d’avis que : 

a) toutes les solutions de rechange susceptibles de 
minimiser les conséquences négatives de l’activité pour 
l’espèce ont été envisagées et la meilleure solution a été 
retenue;

b) toutes les mesures possibles seront prises afin de 
minimiser les conséquences négatives de l’activité pour 
l’espèce, son habitat essentiel ou la résidence de ses 
individus;

c) l’activité ne mettra pas en péril la survie ou le réta-
blissement de l’espèce. 

Si les conditions susmentionnées ne peuvent pas être res-
pectées, les promoteurs ne doivent pas commencer leur 
ouvrage, entreprise ou activité, ou doivent le modifier de 
façon à satisfaire à ces conditions. 

Pêches et Océans Canada et l’Agence Parcs Canada n’ont 
actuellement connaissance d’aucune activité prévue ou en 
cours dont les effets devront être atténués au-delà des 
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requirements of existing legislative or regulatory regimes, 
and will work with Canadians on any future activities to 
mitigate impacts, so as to avoid destroying SRKW and 
NRKW critical habitat or jeopardizing the recovery of the 
species.

Fisheries and Oceans Canada and the Parks Canada 
Agency will continue to implement SARA provisions and 
existing federal legislation under their jurisdictions and to 
advise stakeholders on an ongoing basis with regard to 
technical standards and specifications on activities that 
may contribute to the destruction of the habitat of the 
SRKW and NRKW. These standards and specifications 
are aligned with those that will be required once the orders 
come into force. If new scientific information supporting 
changes to SRKW and NRKW critical habitat becomes 
available, the Recovery Strategy will be updated as appro-
priate and the orders will apply to the revised critical habi-
tat once included in a final amended Recovery Strategy 
published in the Public Registry. The prohibition trig-
gered by the orders provides a further deterrent in addi-
tion to the existing regulatory mechanisms and specific-
ally safeguards the critical habitat of the SRKW and 
NRKW through penalties and fines under SARA, resulting 
from both summary convictions and convictions on 
indictment.

Fisheries and Oceans Canada provides a single window 
for proponents to apply for an authorization under para-
graph 35(2)(b) of the Fisheries Act that will have the same 
effect as a permit issued under subsection 73(1) of SARA, 
as provided for by section 74 of SARA. For example, in 
cases where it is not possible to avoid the destruction of 
critical habitat, the project would either be unable to pro-
ceed, or the proponent could apply to the Minister of Fish-
eries and Oceans for a permit under section 73 of SARA, or 
an authorization under section 35 of the Fisheries Act that 
is compliant with section 74 of SARA. In either case, the 
SARA permit or Fisheries Act authorization would con-
tain terms and conditions considered necessary for pro-
tecting the species, minimizing the impact of the author-
ized activity on the species or providing for its recovery.

Any works, undertakings or activities undertaken by the 
Parks Canada Agency that are likely to destroy the critical 
habitat of the SRKW and NRKW are already subject to 
other federal regulatory mechanisms. As required by the 
Canadian Environmental Assessment Act (2012), activ-
ities proposed on lands and waters managed by the Parks 
Canada Agency must be examined under the Agency’s 
impact assessment process, to ensure that they do not 
have the potential to generate significant adverse environ-
mental effects. This assessment, including mitigation 

exigences des lois ou des règlements existants, et collabo-
reront avec les Canadiens pour atténuer les répercussions 
de toute activité future, afin d’éviter la destruction de l’ha-
bitat de l’épaulard résident du sud et de l’épaulard résident 
du nord ou la mise en péril du rétablissement des espèces.

Pêches et Océans Canada et l’Agence Parcs Canada conti-
nueront de mettre en œuvre les dispositions de la LEP et 
la législation fédérale dans leur domaine de compétence et 
d’informer en permanence les intervenants en ce qui 
concerne les normes et les spécifications techniques rela-
tives aux activités qui pourraient contribuer à la destruc-
tion de l’habitat de l’épaulard résident du sud et de l’épau-
lard résident du nord. Ces normes et spécifications sont 
harmonisées avec celles qui seront requises une fois que 
les arrêtés entreront en vigueur. Si de nouvelles données 
scientifiques confirmant des changements touchant l’ha-
bitat essentiel de l’épaulard résident du sud et de l’épau-
lard résident du nord deviennent disponibles, le pro-
gramme de rétablissement sera modifié en conséquence 
et les présents arrêtés s’appliqueront à l’habitat essentiel 
révisé, lorsqu’il aura été inclus dans le programme de 
rétablissement modifié final publié dans le Registre 
public. L’interdiction déclenchée par les arrêtés constitue 
un élément dissuasif qui s’ajoute aux mécanismes régle-
mentaires existants et, plus précisément, permet de proté-
ger l’habitat essentiel de l’épaulard résident du sud et de 
l’épaulard résident du nord par l’imposition de pénalités 
et d’amendes en vertu de la LEP sur déclaration de culpa-
bilité par procédure sommaire ou par mise en accusation.

Pêches et Océans Canada offre un guichet unique aux pro-
moteurs qui souhaitent demander, au titre de l’ali-
néa 35(2)b) de la Loi sur les pêches, une autorisation qui 
aura le même effet qu’un permis délivré en vertu du para-
graphe 73(1) de la LEP, comme le prévoit l’article 74 de la 
LEP. Par exemple, dans les cas où il n’est pas possible 
d’éviter la destruction de l’habitat essentiel, soit le projet 
ne peut être réalisé, soit le promoteur demande au 
ministre des Pêches et des Océans un permis au titre de 
l’article 73 de la LEP ou une autorisation en vertu de l’ar-
ticle 35 de la Loi sur les pêches qui est conforme à l’ar-
ticle 74 de la LEP. Dans un cas comme dans l’autre, le per-
mis accordé en vertu de la LEP ou l’autorisation délivrée 
en vertu de la Loi sur les pêches contient toutes les condi-
tions jugées nécessaires pour assurer la protection de l’es-
pèce, minimiser les conséquences négatives de l’activité 
sur celle-ci ou permettre son rétablissement.

Les ouvrages, entreprises ou activités réalisés par l’Agence 
Parcs Canada qui sont susceptibles de détruire l’habitat 
essentiel de l’épaulard résident du sud ou de l’épaulard 
résident du nord font déjà l’objet d’autres mécanismes de 
réglementation fédéraux. Aux termes de la Loi cana-
dienne sur l’évaluation environnementale de 2012, les 
activités proposées dans les terres et les eaux gérées par 
l’Agence Parcs Canada doivent faire l’objet d’un examen 
selon le processus d’évaluation d’impact de l’Agence, afin 
de garantir qu’elles ne risquent pas d’avoir des effets 
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measures to address effects on natural and cultural 
resources, ensures compliance with SARA prohibitions. 
In addition, lands and waters administered by Parks Can-
ada Agency are patrolled and protected by Parks Canada 
law enforcement personnel. These existing protection 
measures would continue to apply once the orders come 
into force.

In considering applications for authorizations under the 
Fisheries Act or the Canada National Parks Act that 
would, if approved, have the same effect as a permit under 
section 73 of SARA, the Minister of Fisheries and Oceans 
and the Minister of the Environment are required to form 
the opinion that the activity is for a purpose set out in sub-
section 73(2) of SARA, as stated above. Furthermore, the 
pre-conditions set out in subsection 73(3) of SARA, as 
stated above, must also be satisfied. 

Under the penalty provisions of SARA, when found guilty 
of an offence punishable on summary conviction, a cor-
poration other than a non-profit corporation is liable to a 
fine of not more than $300,000, a non-profit corporation is 
liable to a fine of not more than $50,000, and any other 
person is liable to a fine of not more than $50,000 or to 
imprisonment for a term of not more than one year, or to 
both. When found guilty of an indictable offence, a cor-
poration other than a non-profit corporation is liable to a 
fine of not more than $1,000,000, a non-profit corporation 
is liable to a fine of not more than $250,000, and any other 
person is liable to a fine of not more than $250,000 or to 
imprisonment for a term of not more than 5 years, or to 
both. It should be noted that maximum fines for a contra-
vention of the prohibitions in subsections 35(1) and 36(3) 
of the Fisheries Act are higher than maximum fines for a 
contravention of subsection 58(1) of SARA. 

Any person planning on undertaking an activity within 
the critical habitat of the SRKW and NRKW, should 
inform himself or herself as to whether that activity might 
contravene one or more of the prohibitions under SARA 
and, if so, should contact Fisheries and Oceans Canada or 
the Parks Canada Agency. 

environnementaux négatifs importants. Cette évaluation, 
y compris les mesures d’atténuation visant à corriger les 
effets sur les ressources naturelles et culturelles, assure la 
conformité aux interdictions énoncées dans la LEP. De 
plus, les terres et les eaux gérées par l’Agence Parcs 
Canada sont surveillées et protégées par des agents de 
Parcs Canada chargés de l’application de la loi. Ces 
mesures de protection déjà en place continueraient de 
s’appliquer une fois les arrêtés entrés en vigueur.

Lorsqu’ils étudient les demandes d’autorisation en vertu 
de la Loi sur les pêches ou de la Loi sur les parcs natio-
naux du Canada qui, si elles sont approuvées, ont le même 
effet qu’un permis délivré en vertu de l’article 73 de la 
LEP, le ministre des Pêches et des Océans et le ministre de 
l’Environnement doivent être d’avis qu’il s’agit d’une acti-
vité visée au paragraphe 73(2) de la LEP, comme il est 
indiqué ci-dessus. De plus, les conditions préalables énon-
cées au paragraphe 73(3) de la LEP doivent également être 
remplies, comme il est indiqué ci-dessus. 

En vertu des dispositions de la LEP visant les peines, 
lorsqu’une personne morale autre qu’une personne 
morale sans but lucratif commet une infraction, elle est 
passible sur déclaration de culpabilité par procédure som-
maire d’une amende maximale de 300 000 $, alors qu’une 
personne morale sans but lucratif est passible d’une 
amende maximale de 50 000 $, et une personne physique 
est passible d’une amende maximale de 50 000 $ et d’un 
emprisonnement maximal d’un an, ou de l’une de ces 
peines. Lorsqu’une personne morale autre qu’une per-
sonne morale sans but lucratif commet une infraction, elle 
est passible sur déclaration de culpabilité par mise en 
accusation d’une amende maximale de 1 000 000 $, alors 
qu’une personne morale sans but lucratif est passible 
d’une amende maximale de 250 000 $, et une personne 
physique est passible d’une amende maximale de 250 000 $ 
et d’un emprisonnement ne dépassant pas 5 ans, ou de 
l’une de ces peines. Il convient de noter que les amendes 
maximales pour une contravention aux interdictions pré-
vues aux paragraphes 35(1) et 36(3) de la Loi sur les pêches 
sont plus élevées que les amendes maximales pour une 
contravention au paragraphe 58(1) de la LEP. 

Toute personne qui prévoit entreprendre une activité dans 
l’habitat essentiel de l’épaulard résident du sud ou de 
l’épaulard résident du nord devrait se renseigner pour 
savoir si cette activité pourrait contrevenir à une ou plu-
sieurs des interdictions prévues dans la LEP et, si tel est le 
cas, elle devrait communiquer avec Pêches et Océans 
Canada et l’Agence Parcs Canada. 
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Enregistrement
DORS/2018-279 Le 13 décembre 2018

LOI SUR LES ESPÈCES EN PÉRIL

Attendu que l’épaulard (Orcinus orca) population rési-
dente du nord du Pacifique Nord-Est est une espèce 
sauvage inscrite comme espèce menacée à la partie 3 
de l’annexe 1 de la Loi sur les espèces en péril 1a;

Attendu que la ministre responsable de l’Agence Parcs 
Canada, soit la ministre de l’Environnement, et le mi-
nistre des Pêches et des Océans ont élaboré conjointe-
ment un programme de rétablissement à l’égard de 
cette espèce;

Attendu que le programme de rétablissement dési-
gnant l’habitat essentiel de cette espèce a été mis 
dans le Registre public des espèces en péril;

Attendu qu’aucune partie de l’habitat essentiel de 
cette espèce faisant l’objet de l’arrêté ci-après ne se 
trouve dans un lieu visé au paragraphe 58(2) 2b de cette 
loi;

Attendu que la ministre de l’Environnement et le mi-
nistre des Pêches et des Océans estiment que l’arrêté 
ci-après touchera des aires à l’égard desquelles des 
conseils de gestion des ressources fauniques sont 
habilités par des accords sur des revendications terri-
toriales à exercer des attributions à l’égard d’espèces 
sauvages et que, au titre du paragraphe 58(8) de cette 
loi, les ministres ont consulté ces conseils au sujet de 
l’arrêté ci-après,

À ces causes, en vertu des paragraphes 58(4) et (5) de 
la Loi sur les espèces en péril a, la ministre de l’Envi-
ronnement et le ministre des Pêches et des Océans 
prennent l’Arrêté visant l’habitat essentiel de l’épau-
lard (Orcinus orca) population résidente du nord du 
Pacifique Nord-Est, ci-après.

Gatineau, le 11 décembre 2018

La ministre de l’Environnement
Catherine McKenna

Gatineau, le 11 décembre 2018

Le ministre des Pêches et des Océans
Jonathan Wilkinson

a L.C. 2002, ch. 29
b L.C. 2015, ch. 10, art. 60

Registration
SOR/2018-279 December 13, 2018

SPECIES AT RISK ACT

Whereas the Killer Whale (Orcinus orca) Northeast 
Pacific northern resident population is a wildlife spe-
cies that is listed as a threatened species in Part 3 of 
Schedule 1 to the Species at Risk Act 1a;

Whereas the Minister responsible for the Parks Can-
ada Agency, namely the Minister of the Environment, 
and the Minister of Fisheries and Oceans have togeth-
er prepared a recovery strategy for that species;

Whereas the recovery strategy that identified the 
critical habitat of that species has been included in the 
Species at Risk Public Registry;

Whereas no portion of the critical habitat of that spe-
cies that is specified in the annexed Order is in a place 
referred to in subsection 58(2)2b of that Act;

And whereas the Minister of the Environment and the 
Minister of Fisheries and Oceans are of the opinion 
that the annexed Order would affect areas in respect 
of which wildlife management boards are authorized 
by land claims agreements to perform functions in re-
spect of wildlife species and, pursuant to subsec-
tion 58(8) of that Act, have consulted the wildlife man-
agement boards in question with respect to the 
Order;

Therefore, the Minister of the Environment and the 
Minister of Fisheries and Oceans, pursuant to subsec-
tions 58(4) and (5) of the Species at Risk Act a, make the 
annexed Critical Habitat of the Killer Whale (Orcinus 
orca) Northeast Pacific Northern Resident Population 
Order.

Gatineau, December 11, 2018

Catherine McKenna
Minister of the Environment

Gatineau, December 11, 2018

Johnathan Wilkinson
Minister of Fisheries and Oceans

a S.C. 2002, c. 29
b S.C. 2015, c. 10, s. 60
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critical Habitat of the Killer Whale (Orcinus 
orca) northeast Pacific northern resident 
Population Order

Application
1 Subsection 58(1) of the Species at Risk Act applies to 
the critical habitat of the Killer Whale (Orcinus orca) 
Northeast Pacific northern resident population, which is 
identified in the recovery strategy for that species that is 
included in the Species at Risk Public Registry.

coming into force
2 This Order comes into force on the day on which the 
Critical Habitat of the Killer Whale (Orcinus orca) North-
east Pacific Southern Resident Population Order comes 
into force, but if it is registered after that day, it comes into 
force on the day on which it is registered.

N.B. The Regulatory Impact Analysis Statement 
for this Order appears at page 4797, following 
SOR/2018-278.

Arrêté visant l’habitat essentiel de l’épaulard 
(Orcinus orca) population résidente du nord 
du Pacifique nord-est

Application
1 Le paragraphe 58(1) de la Loi sur les espèces en péril 
s’applique à l’habitat essentiel de l’épaulard (Orcinus 
orca) population résidente du nord du Pacifique Nord-Est 
désigné dans le programme de rétablissement de cette 
espèce mis dans le Registre public des espèces en péril.

entrée en vigueur
2 Le présent arrêté entre en vigueur à la date d’entrée en 
vigueur de l’Arrêté visant l’habitat essentiel de l’épaulard 
(Orcinus orca) population résidente du sud du Pacifique 
Nord-Est ou, si elle est postérieure, à la date de son 
enregistrement.

N.B. Le résumé de l’étude d’impact de la régle-
mentation de cet arrêté se trouve à la 
page 4797, à la suite du DORS/2018-278.

Published by the Queen’s Printer for Canada, 2018 Publié par l’imprimeur de la Reine pour le Canada, 2018
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(b) cetaceans, except beluga in the areas described in
column I of items 1 to 7 of Schedule II, bowhead
whales, right whales and narwhal; and

(c) subject to section 26, four walrus in a year.

b) les cétacés, sauf le béluga dans les secteurs visés à
la colonne I des articles 1 à 7 de l’annexe II, la baleine
boréale, la baleine franche et le narval;

c) sous réserve de l’article 26, quatre morses par an-
née.

(3) A person, other than a person referred to in subsec-
tion (1) or (2), who resides immediately adjacent to any
of Sealing Areas 1 to 4 may fish for seals without a licence
in any of those Sealing Areas for food purposes.

(3) À l’exception des personnes mentionnées aux para-
graphes (1) et (2), quiconque réside juste à côté d’une des
zones de pêche du phoque 1 à 4 peut, sans permis, pêcher
le phoque à des fins alimentaires dans ces zones.

Prohibitions Interdictions
7 (1) No person shall disturb a marine mammal except

(a) when carrying on a work, undertaking or activity
that is authorized, otherwise permitted or required
under the Act;

(b) when fishing for marine mammals under the au-
thority of these Regulations;

(c) in the manner set out in a licence issued under the
Fishery (General) Regulations authorizing them to
fish for marine mammals for experimental, scientific,
educational or public display purposes; or

(d) in the manner authorized under the Species at
Risk Act.

7 (1) Il est interdit de perturber un mammifère marin,
sauf :

a) dans le cadre de l’exploitation d’un ouvrage ou
d’une entreprise ou dans l’exercice d’une activité qui
est requis, autorisé ou autrement permis sous le ré-
gime de la Loi;

b) dans le cadre de la pêche des mammifères marins
autorisée en vertu du présent règlement;

c) de la manière prévue par un permis délivré au titre
du Règlement de pêche (dispositions générales) et au-
torisant la pêche des mammifères marins à des fins
expérimentales, scientifiques ou éducatives ou pour
exposition au public;

d) de la manière prévue par la Loi sur les espèces en
péril.

(2) For the purposes of subsection (1), disturb includes
to approach the marine mammal to, or to attempt to,

(a) feed it;

(b) swim with it or interact with it;

(c) move it or entice or cause it to move from the im-
mediate vicinity in which it is found;

(d) separate it from members of its group or go be-
tween it and a calf;

(e) trap it or its group between a vessel and the shore
or between a vessel and one or more other vessels; or

(f) tag or mark it.

(2) Pour l’application du paragraphe (1), perturber s’en-
tend notamment du fait de s’approcher d’un mammifère
marin dans l’intention d’accomplir ou de tenter d’accom-
plir l’un des actes suivants :

a) le nourrir;

b) nager ou interagir avec lui;

c) le déplacer des environs immédiats où il se trouve,
l’attirer ailleurs ou encore, provoquer son déplace-
ment;

d) le séparer des membres de son groupe ou passer
entre un mammifère marin et un veau;

e) placer un bateau de façon à le coincer ou coincer le
groupe dans lequel il se trouve entre un bateau et la
côte ou entre plusieurs bateaux;

f) l’étiqueter ou le marquer.
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(3) For the purposes of subsection (1), in the case of a
marine mammal that is of a species set out in column 1 of
Schedule VI, disturb also includes to approach the ma-
rine mammal with a vehicle of the type set out in column
2 within the approach distance set out in column 3 in the
area set out in column 4 during the period set out in col-
umn 5.

(3) Dans le cas d’un mammifère marin d’une espèce
mentionnée à la colonne 1 de l’annexe VI, perturber s’en-
tend également du fait de s’en approcher au moyen d’un
véhicule visé à la colonne 2, à l’intérieur de la distance
d’approche mentionnée à la colonne 3, dans les secteurs
spécifiés à la colonne 4 et pendant la période mentionnée
à la colonne 5.

(4) For the purposes of subsection (1), in the case of a
whale, dolphin or porpoise in resting position or with its
calf, disturb also includes to approach the whale, dolphin
or porpoise with a vehicle of the type set out in column 2
of Schedule VI, at an approach distance of less than
200 m in all Canadian fisheries waters from January 1 to
December 31.

(4) Dans le cas d’une baleine, d’un dauphin et d’un mar-
souin en repos ou avec son veau, perturber s’entend éga-
lement du fait de s’en approcher au moyen d’un véhicule
visé à la colonne 2 de l’annexe VI, à moins de 200 m, dans
toutes les eaux de pêche canadiennes, du 1er janvier au 31
décembre

(5) The requirement to respect the approach distances
set out in Schedule VI and in subsection (4) does not ap-
ply to

(a) a vessel that is in transit; or

(b) the holder of a seal fishery observation licence
who is observing the seal fishery.

SOR/2018-126, s. 6.

(5) L’exigence relative au respect des distances d’ap-
proche mentionnées à l’annexe VI et au paragraphe 4 ne
s’applique pas :

a) au navire en transit;

b) au titulaire d’un permis d’observation pour la
pêche du phoque dans le cadre de cette activité.

DORS/2018-126, art. 6.

7.1 The prohibition set out in section 7 does not apply to

(a) employees of the Department who are performing
their duties or functions or persons who are assisting
them or who are otherwise present at the request of
the Department; or

(b) employees of the Parks Canada Agency or the De-
partment of National Defence, members of the Cana-
dian Forces and peace officers, while they are per-
forming their duties or functions.

SOR/2018-126, s. 6.

7.1 L’interdiction prévue à l’article 7 ne s’applique pas :

a) aux employés du ministère dans l’exercice de leurs
attributions et aux personnes qui leur viennent en aide
ou dont le ministère a demandé la présence;

b) aux employés de l’Agence Parcs Canada et du mi-
nistère de la Défense nationale, aux membres des
Forces canadiennes et aux agents de la paix, dans
l’exercice de leurs attributions respectives.

DORS/2018-126, art. 6.

7.2 (1) When an aircraft is being operated at an altitude
of less than 304.8 m (1,000 ft.) within a radius of one-half
nautical mile from a marine mammal, no person shall
perform a flight manoeuvre — including taking off, land-
ing or altering the course or altitude of the aircraft — for
the purpose of bringing the aircraft closer to the marine
mammal or otherwise disturbing it.

7.2 (1) Lorsqu’un aéronef est utilisé à une altitude infé-
rieure à 304,8 m (1000 pi) dans un rayon d’un demi-mille
marin d’un mammifère marin, il est interdit d’effectuer
une manœuvre en vol tel un décollage, un amerrissage ou
un atterrissage, ou un changement de trajectoire ou d’al-
titude, afin de se rapprocher du mammifère marin ou de
le perturber.

(2) Subsection (1) does not apply

(a) to the holder of a licence that is issued under the
Fishery (General) Regulations and that authorizes
fishing for marine mammals for experimental, scien-
tific, educational or public display purposes, when the
holder is conducting activities authorized by the li-
cence;

(2) Le paragraphe (1) ne s’applique pas :

a) au titulaire d’un permis délivré au titre du Règle-
ment de pêche (dispositions générales) et autorisant
la pêche des mammifères marins à des fins expéri-
mentales, scientifiques ou éducatives ou pour exposi-
tion au public, lorsqu’il exerce les activités qui y sont
visées;

cireland
Line

cireland
Line



1/21/2019 Alberta Wilderness Assn. v. Cardinal River Coals Ltd. - Federal Court

https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/39061/index.do?q=alberta+wilderness+association+v+cardinal+ 1/24

Federal Court Decisions

Alberta Wilderness Assn. v. Cardinal River Coals Ltd.

Court (s) Database: Federal Court Decisions

Date: 1999-04-08

File numbers: T-1790-98

Federal Court Reports  
Alberta Wilderness Assn. v. Cardinal River Coals Ltd. [1999] 3 F.C. 425
 

Date: 19990408

 

Docket: T-1790-98

BETWEEN:

     ALBERTA WILDERNESS ASSOCIATION,

     CANADIAN NATURE FEDERATION,

     CANADIAN PARKS AND WILDERNESS SOCIETY,

     JASPER ENVIRONMENTAL ASSOCIATION, and

     PEMBINA INSTITUTE FOR APPROPRIATE DEVELOPMENT

     Applicants

     - and -

     CARDINAL RIVER COALS LTD.

     Respondent

     REASONS FOR ORDER

CAMPBELL J.

[1]      In March 1996, Cardinal River Coals Ltd. ("CRC") submitted applications to obtain Alberta regulatory approvals and
a Federal Department of Fisheries and Oceans ("DFO") authorization to construct a 23 km. long and 3.5 km. wide open pit
coal mine in its mine permit area located 2.8 km. east of the Jasper National Park boundary.

[2]      The applicants have voiced substantial concerns about the Cheviot Coal Project ("the Project"), and commenced this
judicial review to challenge the DFO authorization ("the Authorization") issued which allows work to begin on the Project.
The challenge attacks the Authorization itself, and the environmental assessment which is a pre-condition to its issuance,
with the intention of having the public environmental assessment process re-opened to address environmental concerns
which, they argue, were not properly considered.

 

I. Factual Background and Issues

[3]      The Project involves excavating a series of 30 or more open pits, and the construction of associated infrastructure
which includes roads, rail lines and the installation of a new transmission line for the supply of electricity. The undertaking
will generate millions of tonnes of waste rock which will be deposited on site in stream valleys and other areas.
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[4]      The Project, being undertaken on the Eastern Slopes of the Rocky Mountains close to the eastern boundary of Jasper
National Park, is located in an environmentally rich area that is home to a variety of wildlife. It is argued that the
construction and operation of the Project, which is expected to be in operation for 20 years, will have a dramatic impact on
the immediate and surrounding environment.

[5]      Section 35(2) of the federal Fisheries Act 1 requires that an authorization be obtained from the Minister prior to the
alteration, disruption, or destruction of fish habitat. In May 1996, CRC applied to DFO for the appropriate authorizations
required under the Fisheries Act, in connection with the Project. However, before the Minister of Fisheries and Oceans (the
"Minister") may issue an authorization for a project in compliance with the Fisheries Act , an environmental assessment
must be conducted pursuant to s.5(1)(d) of the Canadian Environmental Assessment Act 2 (CEAA) Accordingly, the
Minister became the responsible authority for the project pursuant to s.11(1) of CEAA.

[6]      A comprehensive study was commenced but, before it was completed, the Minister concluded that the Project may
potentially result in significant adverse environmental effects and, therefore, should be referred to a panel under CEAA.
Since an environmental review was also required under Alberta legislation, the federal Minister of Environment and the
Alberta Energy and Utilities Board ("EUB") agreed to hold a joint federal and provincial review as is provided for under
CEAA , and, to that end, signed the "Agreement for the Cheviot Coal Project", dated October 24, 1996 ("Joint Panel
Agreement").

[7]      The Joint Panel Agreement set out the terms of reference for the EUB-CEAA Joint Review Panel ("the Joint Review
Panel"), including the factors that they were required to consider in conducting the environmental assessment.

[8]      The Project was referred to the Joint Review Panel in the fall of 1996 and hearings were conducted from January 13,
1997 to February 20, 1997, with an additional hearing date on April 10, 1997.

[9]      On June 17, 1997, the Joint Review Panel issued its report and recommendations entitled "Report of the EUB-CEAA
Joint Review Panel: Cheviot Coal Project, Mountain Park Area, Alberta" ("the Joint Review Panel Report") which
recommended that the Minister approve the Project by providing CRC with the necessary regulatory authorizations under
the Fisheries Act .

[10]      On October 2, 1997, the Minister, with the approval of the Governor in Council, published the "Federal
Government Response to the Environmental Assessment Report of the AEUB-CEAA Joint Review Panel on the Cheviot
Coal Project" (the "Federal Response"). The Federal Response outlined the Government of Canada's reply to the Joint
Review Panel Report and indicated that authorizations for the Project would be issued under the Fisheries Act. 3

[11]      On October 31, 1997, the applicants filed an application for judicial review of the Joint Review Panel Report (T-
2354-97). At that time, the Minister had not yet taken a course of action pursuant to the recommendations contained in that
report. 4

[12]      The application for judicial review of the Joint Review Panel Report was heard before McKeown J. on April 29-30,
1998. In a decision dated June 12, 1998, McKeown J. dismissed the application for judicial review on the ground that the
failure of the applicants to challenge the Federal Response operated as a barrier to the application for judicial review of the
Joint Review Panel Report. The applicants appealed this decision.

[13]      On August 17, 1998, the Minister, pursuant to s.35(2) of the Fisheries Act, issued the Authorization, which is the
first of a series of authorizations required for the Project. The Authorization allowed CRC to begin construction of the
access corridor for the Project.

[14]      The applicants sought to have the Authorization added to the record in their appeal from McKeown J."s decision in
T-2354-97. Isaac C.J.A., in an Order dated September 4, 1998, refused this application on the ground that the Authorization
had been issued after the date of McKeown J."s decision and, therefore, could not form part of the appeal from that
decision.

[15]      On September 16, 1998, the applicants filed the present application for judicial review (T-1790-98) of the
Authorization and sought to quash it, and to prohibit the issuance of further authorizations. 5

[16]      On December 1, 1998, the Appeal Division of this Court ( in A-430-98) set aside the decision of McKeown J. (T-
2354-97) and ordered that the proceeding be referred back to the Trial Division "for determination on its merits". 6 On
February 8, 1999, Richard, A.C.J., granted intervener status to the Minister, and also ordered that the application for judicial
review in T-2354-97 be heard together with the application for judicial review in T-1790-98. 7

[17]      The following three issues have been framed by the applicants:

     (i)      Did the Joint Review Panel err in law and jurisdiction, in purporting to carry out an environmental assessment of
the Project, without complying with s.4(a), s.16 and s.34 of CEAA and with the Joint Panel Agreement?
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This most significant issue will be addressed by first establishing the duties of the Joint Review Panel, and then determining
whether a duty has been breached.

     (ii)      Did the Joint Review Panel conduct its public hearings in accordance with the principles of procedural fairness,
the procedural requirements of CEAA and the Joint Panel Agreement, and the legitimate expectations of the applicants?

This issue concerns the apparent failure of the Joint Review Panel to consider a submission filed by the applicant Canadian
Nature Federation.

     (iii)      Is the Minister prohibited from issuing Fisheries Act authorizations for aspects of the Project that will
contravene the Migratory Birds Regulations? 8

This final issue concerns whether an apparently lawful authorization is in fundamental conflict with certain regulatory
provisions.

 

II. Legal Context

A. The provisions of CEAA

[18]      An overview of duties 9 under CEAA is conveniently expressed as follows:

            " Information-gathering: the review panel must ensure that all information required for an assessment is
obtained and made available (s.34(a)) and hold hearings to foster public participation (s.34(b)).

            

            

" Considerations: the panel must conduct an environmental assessment (EA) of the project which
includes, inter alia, an assessment of all related operations and undertakings (s.15), and consideration of
cumulative environmental effects and their significance (ss.16(1)(a) and (b)), mitigation measures
(s.16(1)(d)), the need for and alternatives to the project (s.16(1)(e)), alternative means of carrying out the
project and the environmental effects of those alternatives (s. 16(2)(b)), and the capacity of affected
renewable resources to be sustained (s.16(2)(d)).

            

            
" Report: the panel must prepare a report which includes the rationale, conclusions, and
recommendations of the panel regarding the matters considered in the EA, and a summary of any public
comments (s.34(c)).

            

            

" Decision: the responsible authority (RA) must respond to the report, with the approval of the Governor
in Council (s.37(1.1)(a)). Then, the RA (in this case the Minister of Fisheries and Oceans) may take a
course of action under s.37(1), i.e. make a decision. If the project is likely to cause significant adverse
environmental effects, the RA may approve the project only if its effects "can be justified in the
circumstances" (s.37(1)(a)). 10

            

[19]      By s.2(1) of CEAA, an "environmental assessment" is defined as follows:

            2.(1) ..."environmental assessment" means, in respect of a project, an assessment of the environmental
effects of the project that is conducted in accordance with this Act and the regulations;

            

[20]      The definition of "environmental effect" found in s.2(1) of CEAA and the important duties on the Joint Review
Panel found in s.4(a), s.16(1) and s.16(2) of CEAA are central to this application. These provisions are as follows:

            2.(1) ..."environmental effect" means, in respect of a project,             

            

(a) any change that the project may cause in the environment, including any effect of any such change on
health and socio-economic conditions, on physical and cultural heritage, on the current use of lands and
resources for traditional purposes by aboriginal persons, or on any structure, site or thing that is of
historical, archaeological, paleontological or architectural significance, and

            

            (b) any change to the project that may be caused by the environment, whether any such change occurs
within or outside Canada;

            

            ...             

            4. The purposes of this Act are             

                 (a) to ensure that the environmental effects of projects receive careful consideration before responsible
authorities take actions in connection with them;...

            

            ...             

            16.(1) Every screening or comprehensive study of a project and every mediation or assessment by a             
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review panel shall include a consideration of the following factors:

            

     (a) the environmental effects of the project, including the environmental effects of malfunctions or
accidents that may occur in connection with the project and any cumulative environmental effects that are
likely to result from the project in combination with other projects or activities that have been or will be
carried out;

            

                 (b) the significance of the effects referred to in paragraph (a);             

                 (c) comments from the public that are received in accordance with this Act and the regulations;             

                 (d) measures that are technically and economically feasible and that would mitigate any significant
adverse environmental effects of the project; and

            

            

     (e) any other matter relevant to the screening, comprehensive study, mediation or assessment by a
review panel, such as the need for the project and alternatives to the project, that the responsible authority
or, except in the case of a screening, the Minister after consulting with the responsible authority, may
require to be considered.

            

            (2) In addition to the factors set out in subsection (1), every comprehensive study of a project and every
mediation or assessment by a review panel shall include a consideration of the following factors:

            

                 (a) the purpose of the project;             

                 (b) alternative means of carrying out the project that are technically and economically feasible and the
environmental effects of any such alternative means;

            

                        

                 (c) the need for, and the requirements of, any follow-up program in respect of the project; and;             

                 (d) the capacity of renewable resources that are likely to be significantly affected by the project to
meet the needs of the present and those of the future.

            

B. Precedent interpreting the provisions of CEAA

[21]      Two decisions clearly define the legal importance of the environmental assessment and the standard to be applied
respecting its sufficiency.

     1. The Appeal Division decision in A-430-98 respecting T-2354-97 11

[22]      Adapted to the present application, the points that emerge from Sexton J.A."s decision are these: the environmental
assessment carried out by the Joint Review Panel in accordance with CEAA is a pre-condition to the issuance of the
Authorization; the assessment must be conducted in accordance with the CEAA, including the requirements of s.16; and a
"proper" assessment is one conducted in accordance with CEAA . I take this last statement to mean that an assessment
which is not conducted in accordance with CEAA is one conducted in error of law.

     2. Alberta Wilderness Assn. v.Express Pipelines Ltd. 12

[23]      The principle that an environmental assessment can be challenged and found not to be in accordance with CEAA on
an error in law was previously established in Alberta Wilderness Assn. v. Express Pipelines Ltd.

[24]      Adapted to the present application, the points that emerge from Hugessen J.A."s decision are these: the Joint
Review Panel"s failure to comply with a requirement of s.16 of CEAA can constitute an error of law; it is important to
appropriately characterize a perceived failure to comply as a question of law or merely an attack on the "quality" of the
evidence and, therefore, the "correctness" of the conclusions drawn on that evidence; if a perceived failure is in the latter
category, no question of law arises and, therefore, the conclusions of the Joint Review Panel stemming from an uncontested
high degree of expertise in environmental matters, must not lightly be interfered with; determining the "significance" of an
environmental effect under s.16(1)(b) of CEAA involves a subjective determination by the Joint Review Panel and does not
involve an interpretation leading to possible error in law; the "alternative means" to be considered under s.16(2)(b) are
circumscribed by the scope of the environmental assessment set by the Joint Panel Agreement; and mitigation measures and
environmental effects are properly considered together.

[25]      It is important to note that, in Alberta Wilderness Assn. v. Express Pipelines Ltd. the Appeal Division found that the
joint review panel in that case conducted a "full and thorough environmental assessment". This is, therefore, a qualitative
finding which, as a practical matter, contributed to arguments on the sufficiency of the panel report to be rejected. In effect,
the Appeal Division found that the panel in that case met its statutory duties of information gathering and reporting.

[26]      Therefore, the primary question is whether the Joint Review Panel in the present case has met its statutory
information gathering and reporting duties. If a duty is found to be breached, as a misinterpretation of a legal requirement, it
is an error of law. It is uncontested that if such a finding is made, the standard of review of the error is correctness. 13
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III. The Joint Review Panel: Duties

A. The Alberta and Federal approval processes

[27]      The following excerpt from the Joint Review Panel Report outlines the Alberta regulatory approval process:

            1.2      Approval Process             

            

In Alberta, the development of a coal mine is based upon a two-stage approval process. The first
provincial approval (or permitting) stage deals primarily with the conceptual plans for the mine project as
a whole. This stage is carried out under the disclosure requirements of the Coal Development Policy for
Alberta, the EIA [Environmental Impact Assessment] requirements of Alberta Environmental Protection
(AEP), and the permit requirements of the EUB [Alberta Energy and Utilities Board]. In the case of the
Cheviot Coal Project, a federal approval from the DFO is also required. These various processes are
described in greater detail below.

            

            

The second stage of the approval process, generally referred to as the licensing stage, is designed to
examine, on an individual basis and in much greater detail, the specific components of the project. These
include licenses from the EUB for individual pits and rock dumps, as well as more detailed approvals
from AEP for air and water emissions and reclamation plans.

            

            

The two-stage approval process for coal mine projects is designed to first look at, on a broad-scale basis,
the full range or likely environmental and technical issues associated with a project, and in so doing, set
abroad boundaries for acceptable development scenarios. The second stage is intended to allow for site-
specific changes to the broader conceptual plans approved during the first stage. The presence of the
second stage recognizes the inherent difficulty for a company in predicting the optimal pit, highwall,
waste dump, and reclamation program designs prior to accurately establishing the actual extent and
distribution of the coal resources. The presence of the licensing stage helps to ensure that both resource
conservation and environmental protection are optimized in a manner not possible during the permitting
stage.

            

            1.2.1      Coal Development Policy for Alberta (1976)             

            

The Coal Development Policy for Alberta is designed to bring about and maintain the maximum benefits
of the province"s coal resources for the people of Alberta. A fundamental principle of the Coal
Development Policy is that no development will be permitted unless the Alberta Government is satisfied
that it may proceed without irreparable harm to the environment and with satisfactory reclamation of any
disturbed land.

            

            
The Coal Development Policy provides a classification of provincial lands into four categories based on:
their relative environmental sensitivity; the range of alternate land uses; the potential coal resources; and
the extent of existing development of townsites and transportation facilities.

            

            The Coal Development Policy also provides for a four-step screening and approval process for coal mines
which includes:

            

(1) preliminary disclosure to government,

(2) disclosure by the applicant to the public,

(3) consideration of a formal application through a public hearing, and

(4) a final decision by the government.

CRC submitted a preliminary disclosure, as required by the Coal Development Policy, to the Government of Alberta and in
December 1985 received approval in principle to proceed to the next stage of the approval process.

1.2.2      Alberta Environmental Protection

The Cheviot Coal Project includes both a surface mine producing a projected 3.2 million tonnes of coal per year and a coal
processing plant. As a result, it is a mandatory project as set out under the Environmental Assessment Regulations of the
AEPEA and so requires the preparation of an EIA.

A draft Terms of Reference for the EIA was developed jointly between both the federal and provincial governments and
CRC. These were made available to the public for review in October 1994. After receipt of comments, the Terms of
Reference were finalized and published by the Alberta Director of Environmental Assessment on 23 January 1995. The EIA
was submitted by CRC in March 1996 to the EUB as one component of its application. Following the review of the EIA,
AEP"s Director of Environmental Assessment advised the EUB on 18 September 1996 that the EIA now addressed the
requirements set out in Section 47 of the AEPEA and in the final Terms of Reference. The Director also advised the EUB
that the EIA report was complete pursuant to Section 51 of the AEPEA.
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1.2.3      Alberta Energy and Utilities Board

Under Section 10(1)(b) of the Coal Conservation Act, no person shall develop a mine site without first applying for, and
obtaining, a permit from the EUB. Similarly, under Section 23(1)(a) of the Coal Conservation Act, no person shall construct
or begin operations at a new coal processing plant without applying for, and obtaining, an approval from the EUB. A permit
and licence from the EUB are also required under Sections 12, 14, and 17 of the Hydro and Electric Energy Act in order to
construct and operate a new transmission line and to operate a new substation.

The processing of applications made by companies to the EUB is guided by the requirements of the Energy Resources
Conservation Act (ERCA) and the associated Rules of Practice. Section 29(2) of the ERCA requires that, if it appears to the
EUB that its decision on an application may directly and adversely affect the rights of a person, the EUB provide: (1) notice
of the application; (2) an opportunity for learning the facts regarding the application; and (3) an opportunity to cross-
examine the applicant and to present evidence and argument to the EUB.

The Rules of Practice provide direction on procedures, including the provision of notice, submissions by interveners, and
the presentation of submissions. By agreement between the EUB and the Canadian Environmental Assessment Agency
(CEAA), the EUB Rules of Practice governed the procedures followed by the Panel in addressing these applications.

1.2.4      Federal Department of Fisheries and Oceans/

     Federal Department of the Environment/

     Canadian Environmental Assessment Agency

Section 35(2) of the Fisheries Act requires that an authorization be obtained from the Minister of Fisheries and Oceans prior
to the alteration, disruption, or destruction of fish habitat. Under the CEA Act, prior to issuing such an authorization, an
environmental assessment of the project must be undertaken. Following notification by CRC as to its intention to apply for
the above authorization, the DFO, as a Responsible Authority under the CEA Act, initiated a review of the proposed
project. In a letter dated 26 August 1996 to the Minister of the Environment, the Minister of Fisheries and Oceans stated
that, following a review of CRC"s environmental information, the DFO had determined that the project may potentially
result in significant adverse environmental effects. In order to expedite the review process, the Minister of Fisheries and
Oceans recommended that the Cheviot Coal Project should be referred by the Minister of the Environment for review by a
panel and further recommended, in the spirit of the 1993 Canada/Alberta Harmonization Agreement for Environmental
Assessment, that the CEAA attempt to integrate this panel review through a Joint Review Panel, with any hearing process
required by the EUB.

Sections 40 and 41 of the CEA Act provide for the establishment and appointment of a Joint Review Panel and for the
factors to be considered by a Joint Review Panel. 14

B.Decision making and recommendation duty

[1]      As can be seen, the two distinct Alberta and Federal regulatory processes set different obligations for the Joint
Review Panel to meet. The difference between the two is clearly set out in the following passage from the Joint Review
Panel Report:

There are significant differences worth noting in the role of the Panel in a combined provincial and federal
decision-making process. Under the Alberta provincial statutes, the Panel is charged with determining whether a
proposed energy development is in the public interest. In making its determination as to whether a project is in the
public interest, the Panel is required to consider a range of factors, including resource conservation, safety,
economic and social impacts of the project, and effects on the environment. Its decision, including reasons, is
documented in a Decision Report.

            

Under the CEA Act, the Panel is required to submit to the Minister of the Environment and to the Responsible
Authority (in this case DFO) a report which provides its rationale, conclusions, and recommendations relating to
the environmental assessment of the project, including any mitigation measures and follow-up programs. No
decision on federal issues is made by the Panel. Section 37 of the CEA Act authorizes the Responsible Authority
to exercise its power to allow a project to proceed if, taking into account the report submitted by a review panel
and any mitigation measures, its adverse environmental effects are deemed to be insignificant or, if they are
significant, felt to be justified in the circumstances.

            

As per the agreement between the EUB and CEAA, the Panel intends to issue a single Decision Report designed
to meet the requirements of both levels of government. 15             

[2]      Therefore, in the present case, the Joint Review Panel has two roles to fulfill: Alberta decision making, and Federal
recommending. The statutory schemes leading to the review reflects this difference. The Alberta scheme has the Joint
Review Panel decision as the last step in a process which has first tested for deficiencies in the Environmental Impact
Assessment (EIA) produced by CRC, whereas the Federal process has the Joint Review Panel recommendation as the first
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step in the decision making to be conducted thereafter. Under CEAA, apart from the determination that the project may
result in significant adverse environmental effects, prior to the Joint Review Panel"s review activities, no pre-determination
of sufficiency had occurred. 16

[3]      Therefore, the essential point is that, to satisfy the Minister"s concern about the Project, the CEAA information
gathering investigation can reasonably be expected to go farther than that necessary to meet Alberta requirements.

C. Consideration, information gathering, and reporting duties under CEAA and the Joint Panel Agreement

     1. Consideration duty

[4]      The general duty set out in s.16(1) and s.16(2) is as follows:

            16.(1) Every screening or comprehensive study of a project and every mediation or assessment by a
review panel shall include a consideration of the following factors:...

            

            
s.16.(2) In addition to the factors set out in subsection (1), every comprehensive study of a project and
every mediation or assessment by a review panel shall include a consideration of the following factors:...
[Emphasis added]

            

[5]      Section 41 of CEAA requires that a joint panel agreement include the factors required to be considered under s.16(1)
and (2), and also provides that additional "requirements" can be set out. This section reads as follows:

            

41. An agreement or arrangement entered into pursuant to subsection 40(2) or (3), and any document
establishing a review panel under subsection 40(2.1), shall provide that the assessment of the
environmental effects of the project shall include a consideration of the factors required to be considered
under subsections 16(1) and (2) and be conducted in accordance with any additional requirements and
procedures set out in the agreement and shall provide that

            

                 (a) the Minister shall appoint or approve the appointment of the chairperson or appoint a co-
chairperson, and shall appoint at least one other member of the panel;

            

     (b) the members of the panel are to be unbiased and free from any conflict of interest relative to the project and are to
have knowledge or experience relevant to the anticipated environmental effects of the project;

     (c) the Minister shall fix or approve the terms of reference for the panel;

     (d) the review panel is to have the powers provided for in section 35;

     (e) the public will be given an opportunity to participate in the assessment conducted by the panel;

     (f) on completion of the assessment, the report of the panel will be submitted to the Minister; and

     (g) the panel's report will be published.

[6]      With regard to the scope of the consideration to be undertaken by the Joint Review Panel, s.41(c) of CEAA requires
that the Minister "shall fix or approve the terms of reference for the panel". Schedule 1 to the Joint Panel Agreement in the
present case, named "Terms of Reference for the Panel of the Cheviot Coal Project", sets out the terms of reference for
consideration of the Project, and requires that:

2. The Panel will include in its review of the Cheviot Coal Project consideration of the factors identified in Appendix 1. The
Joint Review Panel"s consideration of the factors listed in Appendix 1 shall be reflected in the Final Report. 17

[7]      With regard to the s.16 CEAA factors to be considered by the Joint Review Panel, it is not contested that, in
somewhat different wording, Appendix 1 to Schedule 1 of the Joint Panel Agreement requires that the factors listed in the
following sections of CEAA are to be considered by the Joint Review Panel: s.16(1)(a): environmental effects, including
cumulative effects; s.16(1)(b): significance of the effects; s.16(1)(c): public comments; s.16(1)(d): mitigating measures;
s.16(1)(e): need for the project and alternatives to the project; and s.16(2)(b): alternative means of carrying out the project.
18

[8]      In addition, the opening words of Appendix 1 to the Joint Panel Agreement require as follows:

For the purposes of the EUB, the Panel shall determine whether the Cheviot Coal Project is in the public interest, having
regard to the social and economic effects of the project and the effects of the project on the environment and shall consider
but not be limited to the factors itemized below. These factors will also be considered by the Panel in developing and
substantiating conclusions and recommendations for federal decision makers:...19

[9]      I find that in the present case, given the Minister"s conclusion that "the project may potentially result in significant
adverse environmental effects" 20, and the just identified need for information to be gathered to meet CEAA requirements as
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opposed to Alberta requirements, to meet the "consideration" duty in s.16 of CEAA the Joint Review Panel is required to
perform to a high standard of care.

     2. Information gathering duty

[10]      A mandatory requirement of a CEAA environmental assessment is set out in s.34(a) as follows:

s.34. A review panel shall, in accordance with any regulations made for that purpose and with its term of reference,

(a) ensure that the information required for an assessment by a review panel is obtained and made available to the public;...
[Emphasis added]

[11]      However, Schedule 1 of the Joint Panel Agreement states:

4. The Panel will ensure that all information required for the conduct of its review is obtained and made available to the
public, which will include, but is not necessarily limited to:

     a) existing technical, environmental or other information relevant to the review, including documents filed in
connection with applications No. 960313, and 960314 to the EUB and comments and critique on these documents,

     b) supplementary information including a description of any public consultation program, its nature and scope, issues
identified, commitments made, and outstanding issues,

     c) the terms of reference for the EIA, dated January 23, 1995, for the Cheviot Coal Project and documentation
generated by the proponent, and other interested parties, in response to these terms of reference, 21

     d) any other available information that is required to assess the significance of the Environmental Effects. 22

[Emphasis added]

[12]      I find that the italicized words of paragraph 4 of Schedule 1 have an amplifying effect on the requirements of
s.34(a) of CEAA and create a clear and onerous evidence gathering duty on the Joint Review Panel in the present case,
being the duty to obtain all available information that is required to conduct the environmental assessment.

[13]      Respecting the use of the phrase "all information required" in paragraph 4, with respect to the CEAA aspect of the
Joint Review Panel"s duty, I find that what is "required" is that which will meet the just found high standard of care
respecting consideration of the s.16 factors, and the onerous evidence gathering duty on the Joint Review Panel. 23

[14]      I also find that the information gathering duty of the Joint Review Panel does not depend on the Project proponent
CRC"s information gathering success, nor does it depend on that of any intervenor or interested party. The duty is the Joint
Review Panel"s to meet.

[15]      The Joint Review Panel is provided with ample powers to compel the production of evidence. Section 35 of CEAA
reads as follows:

35. (1) A review panel has the power of summoning any person to appear as a witness before the panel and of ordering the
witness to

     (a) give evidence, orally or in writing; and

     (b) produce such documents and things as the panel considers necessary for conducting its assessment of the project.

(2) A review panel has the same power to enforce the attendance of witnesses and to compel them to give evidence and
produce documents and other things as is vested in a court of record.

(3) A hearing by a review panel shall be public unless the panel is satisfied after representations made by a witness that
specific, direct and substantial harm would be caused to the witness by the disclosure of the evidence, documents or other
things that the witness is ordered to give or produce pursuant to subsection (1).

(4) Where a review panel is satisfied that the disclosure of evidence, documents or other things would cause specific, direct
and substantial harm to a witness, the evidence, documents or things are privileged and shall not, without the authorization
of the witness, knowingly be or be permitted to be communicated, disclosed or made available by any person who has
obtained the evidence, documents or other things pursuant to this Act.

(5) Any summons issued or order made by a review panel pursuant to subsection (1) shall, for the purposes of enforcement,
be made a summons or order of the Federal Court by following the usual practice and procedure.

(6) No action or other proceeding lies or shall be commenced against a member of a review panel for or in respect of
anything done or omitted to be done, during the course of and for the purposes of the assessment by the review panel.

     3. Reporting duty
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[16]      The opening words of Appendix 1 to the Joint Panel Agreement quoted above require that "[the factors listed in
Appendix 1] will also be considered by the [Joint Review] Panel in developing and substantiating conclusions and
recommendations for federal decision makers". Therefore, by these words, I find it is reasonable to conclude that the Joint
Review Panel is required to substantiate the recommendations made for the purposes of CEAA .

[17]      In addition, the terms of reference set for the Joint Review Panel to follow, by paragraphs 2 and 4 of Schedule 1 to
the Joint Panel Agreement quoted above, require that the process of information gathering be transparent. Similarly, as the
Joint Review Panel Report must reflect the Joint Review Panel"s consideration of the s.16 factors, I find the reporting must
be transparent as well.

[18]      Obviously, the Joint Review Panel Report has a multifaceted advisory purpose. First, the public has a right to know
the basis for recommendations made in order to know how to respond legally or politically; similarly, federal decision
makers must know the evidentiary basis for any recommendation made in order to assign it weight in formulating an
appropriate response.

[19]      Granted, there might be gaps in the evidence about cumulative environmental effects. Where such is the case, the
Canadian Environmental Assessment Act Responsible Authority Guide 24 properly suggests that the professional expertise
of the panel members can be applied to fill the gaps.

[20]      However, in my opinion, the suggestion that gaps in the evidence can be filled by expert opinion only applies where
the evidence is not available; that is, where either it does not exist or is inaccessible.

[21]      By the provisions of s.35 of CEAA, which provide production of evidence powers, including confidential evidence,
I find that the Joint Review Panel has a duty to use these powers to the full extent necessary to, in the words of paragraph 4
of Schedule 1, obtain and make available "all information required for the conduct of its review".

[22]      I find that to meet this duty it is incumbent on the Joint Review Panel to require the production of information
which it knows exists, and which is apparently relevant to one or more of the s.16 factors. In my opinion, it is not sufficient
to withdraw from this duty to fill a gap in the evidence with subjective, albeit, expert opinion, when actual information is
known to be available.

[23]      During the course of the hearing, CRC argued that the "Joint Review Panel Report" is a combination of the Joint
Review Panel Report itself, and all the evidence obtained in the course of the environmental assessment. Therefore, it is
argued, it is not necessary that the Joint Review Panel Report detail the evidence relied upon, but, rather, it is enough to
draw conclusions and merely state them based on that evidence, filling gaps with expert evidence where required. I do not
accept this argument.

[24]      I find that to meet its reporting obligations, the Joint Review Panel must clearly state its recommendations in the
Joint Review Panel Report, including the evidence it has relied upon in reaching each recommendation. I also find that if
the Joint Review Panel decides to fill a gap in the evidence with its own expert opinion, it must clearly state this to be the
case and give an explanation for why doing so is necessary. In this way, the CEAA decision maker, and the public, will be
able to decide the weight to be placed on each recommendation reached.

C. The Joint Review Panel"s approach to complying with s.16 of CEAA

[25]      In Alberta Wilderness Assn. v. Express Pipelines Ltd. 25 , the argument was made that the factors listed in s.16
should be considered in sequence and, therefore, environmental effects should be considered before mitigating measures.
This argument was rejected, essentially on the basis that expert analysis requires the application of expert knowledge, and
there is no mandatory ordering of a s.16 analysis, and the approach should be for the panel to determine. However,
whatever the approach, it is clear that, from the provisions of CEAA and the Joint Panel Agreement, s.16 factors must still
be "considered" as I have found.

[26]      The Joint Review Panel approved the approach CRC adopted in its EIA in assessing the significance of any adverse
environmental effects potentially resulting from the Project. 26 With respect to the issue of approach, the applicant has
objections respecting the following elements considered. I reject these objections for the reasons given.

     1. Valued Environmental Components (VEC"s)

[27]      The Joint Review Panel endorsed the CRC"s approach to considering environmental effects through considering
"those environmental attributes associated with the proposed project development, which have been identified to be of
concern by either the public, government, or the professional community". 27 I find that this decision to focus consideration
of environmental effects through the lens of physical, biological and social/economic components of the environment is
clearly within the expertise of the Joint Review Panel to make. However, choice of this approach does not limit the Joint
Review Panel"s duty to meet the requirements of s.16.

     2. Significance of environmental effects
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[28]      Section 16(1)(a) of CEAA requires a consideration of the environmental effects of the Project, and s.16(1)(b)
requires the Joint Review Panel to make findings respecting the significance of the effects so considered. In my opinion, the
Joint Review Panel is first required to define and describe the environmental effects, and then to make a finding respecting
the weight to be placed on each effect, or in the words of the provision, to consider the "significance" of each effect. 28

[29]      In the process of ascribing weight, mitigation of an effect is an important factor to be taken into consideration.29 By
s.16(1)(d), the Joint Review Panel is charged with a duty to consider measures that are "technically and economically
feasible" to mitigate any significant adverse environmental effect. In my opinion, the use of "significant" in this subsection
requires different judgement than that used in s.16(1)(b). That is, if a defined and described environmental effect is
considered "adverse" and "significant", that is substantial, then mitigation of this effect by practical means is important to
consider. Once considered, the conclusion reached then becomes a feature of the environmental effect, about which a
decision can be made respecting the weight to be placed on it in the governmental decision making process.

[30]      I find the approach used by the Joint Review Panel with respect to significance and mitigation is within the Joint
Review Panel"s expertise and is in accord with the requirements of s.16 of CEAA .

 

IV. The Joint Review Panel: Breach of Duty?:

Cumulative Effects

A. Extent of the duty to consider cumulative effects

     1. CEAA and Joint Panel Agreement requirements

[31]      The duty set under CEAA is contained in s.16(1)(a) as follows:

16. (1) Every screening or comprehensive study of a project and every mediation or assessment by a review panel shall
include a consideration of the following factors:

     (a) the environmental effects of the project, including the environmental effects of malfunctions or accidents that
may occur in connection with the project and any cumulative environmental effects that are likely to result from the
project in combination with other projects or activities that have been or will be carried out;...[Emphasis added]

        

[32]      In addition, paragraph 3 of Appendix 1 of the Joint Panel Agreement reads as follows:

The Environmental Effects of the Cheviot Coal Project including the Environmental Effects of malfunctions or accidents
that may occur in connection with the Cheviot Coal Project and any cumulative Environmental Effects that are likely to
result from the Cheviot Coal Project in combination with other projects or activities that have been or are likely to be
carried out. [Emphasis added]

[33]      By comparing the above two provisions it can be seen that the requirements of CEAA are amplified by the Joint
Panel Agreement: that is, in the former, the cumulative effects that are likely to result from the Project are to be considered
in combination with others that "have been or will be carried out", while in the latter, cumulative effects are to be
considered in combination with others that "have been or are likely to be carried out". Thus, the Joint Panel Agreement
requires that certain projects which have not yet been approved are to be considered.

     2. Federal concerns

[34]      In its submission to the Joint Review Panel, the DFO clearly stated that one of its concerns relating to the Project is
"the loss/degradation of stream habitat due to mine development which in conjunction with creation of multiple pit lakes in
the area may affect the function and integrity of the aquatic ecosystems involved". 30 In particular, DFO cited as an effect of
loss/alteration of stream habitat the cumulative impacts of "multiple developments (e.g., the proposed mine development
and forestry)". 31

[35]      The Joint Review Panel Report acknowledges that Parks Canada expressed concern that "the Cheviot Coal Project,
as proposed, clearly has the potential to adversely impact the ecological integrity of Jasper National Park". In this respect
Parks Canada recommended that " the cumulative effects/core area assessment should be expanded to include other planned
or foreseeable human activities (eg. timber harvesting, mineral and oil and gas exploration and development, recreation,
etc.) in the larger analysis area..." 32

[36]      Therefore, the Joint Review Panel was certainly on notice that consideration of cumulative effects should include
forestry and other mining development. On the basis of the above analysis of the requirements of CEAA in combination
with the Joint Panel Agreement, I find that the Joint Review Panel had a duty to obtain all available information about
likely forestry and mining in the vicinity of the Project, to consider this information with respect to cumulative
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environmental effects, to reach conclusions and make recommendations about this factor, and to substantiate these
conclusions and recommendations in the Joint Review Panel Report.

B. Meeting the duty

     1. Forestry

[37]      Respecting forestry activities in the vicinity of the Project, the Joint Review Panel made the following statement:

The Panel also notes that CRC, in attempting to carry out an assessment of potential cumulative effects (CEA), stated that it
was unable to obtain the necessary information from other industry sources, particularly forestry. The Panel can appreciate
the difficulty that this creates for an applicant. Given that a CEA is a requirement of both the provincial and federal EIA
process, the Panel believes that the government has a responsibility for ensuring either that needed data can be collected or
alternatively, that the current legislation is amended to recognize the limitations that lack of cooperation between industry
sectors or companies within a sector can create for a CEA. In this particular case, the Panel notes that CRC was able to use
data from the Tri-Creeks watershed as a surrogate measure of the likely effects of modern forestry practices on both
discharge rates and water quality, and found little evidence of impact. Therefore, the Panel does not expect the cumulative
effects of coal mining and forestry at present/predicted levels to have a significant impact on regional fisheries resources, or
reduce their capacity as renewable resources, to meet either present or future needs. 33

[38]      I find that this statement proves two facts: the Joint Review Panel did not obtain "necessary information", and the
Joint Review Panel determined that it was not its obligation to obtain the information.

[39]      In fact, information respecting likely future forestry activities in the vicinity of the Project site is available.
Subsequent to the judicial review hearing of T-2354-97 before McKeown J., the Appeal Division allowed the filing of new
evidence to prove this point.34 The same evidence has been filed in the present application. 35 The evidence conclusively
proves that extensive logging and road building activities are likely to the northeast, east and southeast of the mine site over
at least the next seven years.

[40]      With respect to ungulates, the Panel found as follows:

Based on the evidence provided, the Panel is prepared to accept CRC"s estimates of the expected effects of the development
and operation of the surface mine and coal processing plant on ungulate populations as reasonable. The Panel accepts that
during site clearing, mine and plant construction, and mine and plant operations, habitat will be lost and ungulate
populations displaced. Furthermore, normal movement patterns by ungulates across the mine site will be disrupted, possibly
extensively. While some impacts can be expected to extend beyond the life of the mine (i.e. 20+ years), the Panel does
believe that ungulate populations can be re-established progressively within a reasonable time frame, thus lessening the
impact, particularly given the CRC"s commitment to enhancement. The Panel also believes that ungulates in general will be
better able to adapt to human activities within the active mine areas, provided they are not harassed, than some other
wildlife species such as wolves or grizzly bears. As a result, during active mine development, the Panel believes that CRC"s
prediction that ungulates will continue to use undisturbed habitat at the periphery of and within the surface mine is
reasonable, provided these areas are properly managed.

...

A fourth source of impacts on the success of CRC"s program to mitigate impacts on ungulates would be the cumulative
effect from the loss of forest cover in areas surrounding the mine site. The Panel believes that preservation of these areas,
until adequate tree cover is established on the mine site itself, will likely be a key component for successful re-establishment
of ungulate populations . The Panel notes that all four sources of impacts on ungulates described above (i.e. human use
patterns of non-lease areas during mining, the impacts of relocation of human use from the mine lease, the re-establishment
of human use of the mine lease following mining, and the loss of ungulate habitat adjacent to the mine lease) are all, to
some degree, beyond the direct control of CRC. 36 [Emphasis added]

[41]      From these statements it is evident that the Joint Review Panel, while displaying concern about ungulate habitat in
the mine area, operated on the apparently erroneous assumption that forest cover would be maintained in that area.

[42]      Therefore, I find that the Joint Review Panel breached its duty to obtain all available information about likely
forestry in the vicinity of the Project, to consider this information with respect to cumulative environmental effects, to reach
conclusions and make recommendations about this factor, and to substantiate these conclusions and recommendations in the
Joint Panel Report. 37

     2. Mining

[43]      Of primary concern in this application is the cumulative environmental effects of coal mining on carnivores. The
geographic area about which concern exists is called the "Coal Branch" planning area, which is a large area on the eastern
slopes of the Rocky Mountains which contains the Project"s "Carnivore Cumulative Effects Assessment" area, which in
turn contains the Project mine site.
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[44]      Alberta government information describes coal mining in the Coal Branch as follows:

Coal - Coal development in the Coal Branch dated back to the turn of the century and increased until the 1950's when
railways converted to diesel fuel. Major coal development then occurred as the demand for both metallurgical and thermal
coal grew in the late 60's and 70's. Coal production in 1984 was just under eight million tonnes (about half metallurgical
coal and half thermal). The extent of existing coal deposits presently proven in the planning area contains a total of nearly
three billion tonnes of coal. Much of the coal rights are under disposition. Today, there are three coal-mines operating in the
Coal Branch. Two other projects have been issued mine permits and are awaiting growth and stabilization of both world and
domestic coal markets. Preliminary disclosures of six coal projects have been recognized by the government as being
consistent with government policies or intentions for these areas. With exploration, the more promising coal deposits are
proven and reserves are increased.

The Coal Branch area is important for the development of high quality coals because of geology and the existing
infrastructure. 38

[45]      With respect to coal mining interest in the Coal Branch, and with respect to the two permits that have been granted
in the area, the applicants submit the following evidence:

7. Integrated resource planning, the process that produced the Coal Branch Sub-Regional Integrated Resource Plan ("IRP"),
is the mechanism through which the Eastern Slopes Policy is implemented by providing more detailed and comprehensive
land use allocations and guidance. The IRP indicates that six (6) "approvals in principle" have been given by the
Government of Alberta for new coal projects in the planning region where the proposed Cheviot Coal Mine Project is
located. The IRP also notes that there are three coal mines operating in the region and two others which have been issued
permits already but have not yet begun operations (p. 9). A copy of the relevant portion of the IRP is attached hereto and
marked as Exhibit "3".

8. The two projects for which permits have already been granted are initiatives of Manalta Coal Ltd., and are known as the
Mcleod River and Mercoal projects. At the time of the Review Panel"s environmental assessment, these two approved
mines had not yet got underway. However, information on the nature of these planned projects and their location was
available at the time of the Review Panel"s hearing for the Cheviot Coal Project because applicants are required under the
Preliminary Disclosure process to submit information relating to the "scope, timing, and overview of environmental impact"
of a project prior to receiving an "approval in principle" (which precedes the permitting stage) (see Exhibit "1", Coal
Development Policy , p. 32). Because these projects had been approved, their cumulative effects in combination with the
environmental effects of the Cheviot Coal Project on the aquatic and terrestrial ecosystem and valued environmental
components of the area should have been considered in the Review Panel"s report but were not. 39

[46]      The Project and another CRC mine are included in the six approvals in principle. With regards to the remaining
five, the applicants have submitted the following evidence:

            

12. The AWA Coalition asked the Review Panel to compel the Government of Alberta to produce the
"approvals in principle" for the other five (5) planned mine projects so it could consider them in its
review. At a minimum, the AWA Coalition wanted the Review Panel to compel the disclosure of at least
the names of the companies, the location of the coal leases involved and what volumes of coal they were
looking to produce. The AWA Coalition believed that this information was relevant and necessary to the
Review Panel"s environmental assessment under the Canadian Environmental Assessment Act . 40

            

[47]      About the application to compel the "approvals in principle", the Joint Review Panel said this:

            

The AWA Coalition requested that the Panel require the Government of Alberta to produce copies of the
preliminary disclosure documents, prepared under the requirements of the Coal Development Policy of
Alberta, for a number of other surface coal mines which had been proposed in the region. The
Government of Alberta advised the Panel that those documents had, in its view, been submitted in
confidence and so could not be released, except perhaps under a request under the Freedom of
Information and Protection of Privacy Act. The Government also noted that the documents were dated,
with some being submitted in the mi-1970's, and that without someone to speak to them, it would not be
possible to determine if the various proposals remained relevant.

            

            

The Panel determined that, given the expectation of the parties that the documents were submitted in
confidence and, more importantly, the inability of anyone, including the applicant, to test the relevance of
the documents, it was not prepared to attempt to compel that the documents be submitted to the hearing.
41

            

[48]      I find that this statement proves that the Joint Review Panel failed to compel the production of the mining
information because it misconstrued its power to do so, and it misconceived that it has the obligation to decide on its
relevance once produced.
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[49]      Therefore, with respect to the two projects for which permits have been granted and the five projects which have
received approvals in principle, I find that the Joint Review Panel breached its duty to obtain all available information about
likely mining in the vicinity of the Project, to consider this information with respect to cumulative environmental effects, to
reach conclusions and make recommendations about this factor, and to substantiate these conclusions and recommendations
in the Joint Review Panel Report.

 

V. The Joint Review Panel: Breach of Duty?:

Alternate Means

A. Extent of the duty to consider alternate means

[50]      Section 16(2)(b) provides as follows:

            s.16.(2) In addition to the factors set out in subsection (1), every comprehensive study of a project and
every mediation or assessment by a review panel shall include a consideration of the following factors:

            

            ...             

                 (b) alternative means of carrying out the project that are technically and economically feasible and the
environmental effects of any such alternative means;...

            

[51]      In the present case, with respect to the method of mining, I find that the requirements of this section are properly
restricted to the alternate means to open pit mining being underground mining. About this factor, the Joint Review Panel
said the following:

            

With regard to its existing mining operations, the Panel is prepared to accept CRC"s contention that the
Luscar mine is approaching the end of its economic life and that, for CRC to continue operations in the
Hinton region, an alternative source of metallurgical coal will be needed. The Panel also believes that
CRC has made a reasonable effort to evaluate and assess feasible alternatives to the proposed project. The
Panel notes that no other lease holder came forward during the hearings to advise that it was willing to
provide CRC with access to another source of coal or to propose an alternative to the Cheviot Coal
Project. The Panel also accepts CRC"s reticence and that of its employees to move to underground
mining techniques or, given the concerns expressed by the Hamlet of Cadomin, to develop Cadomin East
at this time, particularly given the relatively small amount of reserves associated with either option. The
Panel also notes that development of the other coal leases currently held by CRC, even if economic,
would also have associated environmental and social issues. The Panel does believe, despite the
contention of the AWA Coalition, that it was provided with sufficient evidence to test whether the
proposed alternatives were technically and environmentally feasible. 42

            

            ...             

            

With regard to the need for and alternatives to the Cheviot Coal Project, the Panel concludes that CRC
has established that, subject to receiving the necessary federal and provincial approvals, it has the right to
carry out extraction of the coal resources within the applied for mine permit boundary. The Panel believes
that CRC has adequately considered other potential sources of metallurgical coal, and that the Cheviot
Coal Project provides CRC, from an economic perspective, with an optimal combination of coal reserves,
coal quality, and access to infrastructure. The Panel also concludes that, under reasonable economic
assumptions, the Cheviot Coal Project is economically viable, and will provide significant economic
benefits to both the region and to the province. 43

            

[52]      With respect to alternative means, the quoted passages of the Joint Review Panel Report prove that the Joint Review
Panel limited its consideration because of CRC"s practical and economic concerns and, consequently, the terms of its
proposal. As noted above, CRC applied for Alberta regulatory approval for an open pit coal mine, and the scope of its
Environmental Impact Assessment (EIA) was limited accordingly. It appears that, as a result of this limitation, the Joint
Review Panel"s consideration was similarly limited.44

[53]      While the alternative means of underground mining is generally considered in the Joint Review Panel Report, the
effects of this alternative means, as compared to the effects of open pit mining, are not considered in any meaningful way. I
agree with the applicant"s argument that simply identifying potential "alternative means" without discussing their
comparative environmental effects fails to provide any useful information to decision makers, and fails to meet the
requirements of s.16(2)(b) of CEAA .

[54]      While it is true that, as the Joint Review Panel asserts 45 , CRC has the right to carry out the extraction of the coal
resources within the applied for mine permit boundary, I find that it does not have the right to do it by open pit mine. 46
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[55]      Thus, I find that a comparative analysis between open pit mining and underground mining at the Project site is
required to comply with the provisions of s.16(2)(b).

[56]      During the course of the hearing, counsel for CRC tactfully pointed out that, prior to the Joint Review Panel"s
consideration of the Project under CEAA , all detailed Alberta regulatory approvals leading to a final decision had been
given. The point made was that, in the face of these approvals, the Minister"s concern and, therefore, the requirements of
CEAA are incidental to this almost completed process. My response to this assertion is that CEAA, as well as Alberta
resource and environmental protection legislation, serves the interests of Albertans, and, consequently, its terms must be
met as framed.

 

VII. The Joint Review Panel: Breach of Duty?:

Procedural Fairness

[57]      The sole procedural fairness argument in this case arises from what appears to be an oversight on the part of the
Joint Review Panel Secretariat.

[58]      The evidence submitted on behalf of the Canadian Nature Federation proves to my satisfaction that a legitimate
expectation was created that its submissions entitled "The Canadian Nature Federation"s Response to the Environmental
Impact Assessment of the Proposed Cheviot Mine Project" and "The Canadian Nature Federation"s Response to Norwest"s
Overview of Rock Waste Disposal Cheviot Mine Plan" would be placed, by the Joint Review Panel"s Secretariat, before the
Joint Review Panel for consideration. Since neither document is referred to in the Joint Review Panel Report nor noted on
the Joint Review Panel"s exhibit list, I find it to be circumstantially correct on a balance of probabilities, that neither
document was submitted to the Joint Review Panel for consideration. 47

[59]      Therefore, I find that, as a result of a breach of due process based on legitimate expectations, the Joint Review Panel
has committed a reviewable error in that it did not consider information it accepted for consideration.

 

VIII. Conclusion to Sections II to VII

A. With respect to the present application T-1790-98:

[60]      For the reasons provided, I find that, as a result of the Joint Review Panel"s breaches of duty and error in due
process, the environmental assessment in the present case was not conducted in compliance with the requirements of CEAA
, and, therefore, the Minister"s Authorization was issued without jurisdiction. Accordingly, it is quashed.

B. With respect to: T-2354-97:

[61]      Concerning non-compliance with the requirements of CEAA found in the Joint Review Panel Report, during the
course of argument, many opinions were expressed as to whether the Joint Review Panel Report, or at least the conclusions
and recommendations expressed in it, can be set aside and referred back to the Joint Review Panel for further consideration
under s.18.1(3)(b) of the Federal Court Act. 48 The precedents referred to above give no clear direction on this issue.

[62]      Also during the course of argument, I expressed the opinion that, if the environmental assessment conducted by the
Joint Review Panel is found not to be in compliance with the requirements of CEAA, the least intrusive approach to
reaching compliance would be adopted.

[63]      In my opinion, the most appropriate approach to reaching compliance is that suggested by counsel for the Minister
which involves reliance on the provisions of s.24 of CEAA which read as follows:

            24. (1) Where a proponent proposes to carry out, in whole or in part, a project for which an environmental
assessment was previously conducted and

            

            (a) the project did not proceed after the assessment was completed,             

            (b) in the case of a project that is in relation to a physical work, the proponent proposes an undertaking in
relation to that work different from that proposed when the assessment was conducted,

            

            (c) the manner in which the project is to be carried out has subsequently changed, or             

            (d) the renewal of a licence, permit, approval or other action under a prescribed provision is sought,             

            the responsible authority may use or permit the use of that assessment and the report thereon to whatever
extent it is appropriate for the purpose of complying with section 18 or 21.

            

            (2) Where a responsible authority uses or permits the use of an environmental assessment and the report
thereon pursuant to subsection (1), the responsible authority shall ensure that any adjustments are made to
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the report that are necessary to take into account any significant changes in the environment and in the
circumstances of the project.

[64]      In view of my findings, within the terms of s.24(1)(a), it is clear that the Project cannot proceed until the Joint
Review Panel"s environmental assessment is conducted in compliance with CEAA . Therefore, as argued by counsel for the
Minister, in my opinion, under s.24(2) the Minister has authority and responsibility to direct the Joint Review Panel to
reconvene and, having regard to my findings, direct that it do what is necessary to make adjustments to the Joint Review
Panel Report so that the environmental assessment conducted can be found in compliance with CEAA. For this result to
occur, in my opinion, the following directions must be met:

     (1) Obtain all available information about likely forestry in the vicinity of the Project, consider this information with
respect to cumulative environmental effects, and, accordingly, reach conclusions and make recommendations about this
factor, and substantiate these conclusions and recommendations in the Joint Review Panel Report;

     (2) Obtain all available information about likely mining in the vicinity of the Project, consider this information with
respect to cumulative environmental effects, and, accordingly, reach conclusions and make recommendations about this
factor, and substantiate these conclusions and recommendations in the Joint Review Panel Report;

     (3) With respect to alternative means, do a comparative analysis between open pit mining and underground mining at
the Project site to determine the comparative technical and economic feasibility and comparative environmental effects of
each, consider this information, reach conclusions and make recommendations about this factor, and substantiate these
conclusions and recommendations in the Joint Review Panel Report.

     (4) Consider the documents "The Canadian Nature Federation"s Response to the Environmental Impact Assessment of
the Proposed Cheviot Mine Project" and "The Canadian Nature Federation"s Response to Norwest"s Overview of Rock
Waste Disposal Cheviot Mine Plan".

[65]      In view of my findings and order with respect to the present application (T-1790-98), I decline to exercise my
discretion to grant relief in T-2354-97.

 

IX. With Respect to T-1790-98:

Is the Authorization "Contrary to Law"

under S.18.1(4)(f) of the Federal Court Act ? 49

[66]      Since the Authorization in the present case is quashed, the answer to the question posed might be considered moot.
However, I have been asked by both the Applicants and the Respondent to answer the question because it will certainly
require an answer respecting authorizations which, unlike the one in the present application, will allow rock to be deposited
in stream beds.

[67]      The test for whether the "contrary to law" issue is moot, and, if it is, whether I should nevertheless answer the
question, is found in the following words of Sopinka J. in Borowski v. Canada (Attorney General) 50 where at 353 he says:

            

The doctrine of mootness is an aspect of a general policy or practice that a court may decline to decide a
case which raises merely a hypothetical or abstract question. The general principle applies when the
decision of the court will not have the effect of resolving some controversy which affects or may affect
the rights of the parties. If the decision of the court will have no practical effect on such rights, the court
will decline to decide the case. This essential ingredient must be present not only when the action or
proceeding is commenced but at the time when the court is called upon to reach a decision. Accordingly
if, subsequent to the initiation of the action or proceeding, events occur which affect the relationship of
the parties so that no present live controversy exists which affects the rights of the parties, the case is said
to be moot. The general policy or practice is enforced in moot cases unless the court exercises its
discretion to depart from its policy or practice. The relevant factors relating to the exercise of the court's
discretion are discussed hereinafter.

            

The approach in recent cases involves a two-step analysis. First it is necessary to determine whether the required tangible
and concrete dispute has disappeared and the issues have become academic. Secondly, if the response to the first question is
affirmative, it is necessary to decide if the court should exercise its discretion to hear the case. The cases do not always
make it clear whether the term "moot" applies to cases that do not present a concrete controversy or whether the term
applies only to such of those cases as the court declines to hear. In the interest of clarity, I consider that a case is moot if it
fails to meet the "live controversy" test. A court may none the less elect to address a moot issue if the circumstances
warrant. [Emphasis added]

[68]      I find that a "live controversy" respecting the question exists and, therefore, I should answer the question.
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[69]      The issue in this challenge to the Minister"s Authorization concerns the correct interpretation to be placed on the
words of s.35(1) of the Migratory Birds Convention Act Regulations (the "Regulations")51 as established by the Migratory
Birds Convention Act, 1994 (the "Act") 52. With respect to this issue, the applicant"s written argument is very clear and
concise, and to state the issues to be resolved, I can do no better than to cite it, without references, as follows:

Issue 1:      Is the MFO prohibited from issuing Fisheries Act authorizations for aspects of the Project that will
contravene the MBCA Regulations?

32.      The Federal Court Act, R.S.C. 1985, c. F-7 ("FCA") provides:

     18.1(4)(f) The Trial Division may grant relief under subsection (3) if it is satisfied that the federal board, commission
or other tribunal" acted in any other way that was contrary to law .

33.      The MFO, through the issuance of Fisheries Act authorizations for the Cheviot Coal Project, would permit the
deposition of millions of tonnes of waste rock and materials in areas frequented by migratory birds, particularly harlequin
ducks. This would be "contrary to law". The MBCA Regulations provide:

     35.(1) Subject to subsection (2), no person shall deposit or permit to be deposited oil, oil wastes, or any other
substance harmful to migratory birds in any waters or any area frequented by migratory birds.

     (2) Subsection (1) does not apply to the deposit of a substance of a type, in a quantity and under conditions authorized
by

         (a) regulations made by the Governor in Council under any Act for any waters in respect of which those regulations
apply; or

         (b) the Minister for scientific purposes.

34.      The Panel Report sets out the following findings of fact concerning the Project and its impacts on harlequin ducks
and other migratory birds:

     (I)      The Project as proposed, and as approved by the MFO and Governor in Council, specifically calls for the
deposition of large quantities of waste materials in areas frequented by migratory birds. The mining process will involve
the removal of millions of tonnes of waste rock, debris and other materials, much of which will be deposited into creek
valleys on the project site. The deposition of this waste will permanently bury at least three creeks and valley bottom areas
that are important habitat used by harlequin ducks and other migratory birds for nesting, rearing and other purposes.

     (ii)      CRC"s proposed mining operations, by its own admission, "would result in the permanent loss of two probable
nesting areas [for harlequin ducks] (Cheviot and Thornton Creeks) and portions of MacKenzie Creek [also an identified
nesting area] and one of its tributaries. As well, Harris Creek, a possible nesting site, would be modified." As a result of
the loss of these nesting areas, the Panel concluded, "some reductions in the current size of the breeding population [of
harlequin ducks] " will occur , and furthermore, there is a significant risk that the population may not recover to its current
size due to the permanent loss of some habitat." These population reductions "may be of local, regional or even provincial
significance".

     (iii)      Harlequin ducks are endangered or significantly declining throughout their North American range, and habitat
destruction is a major cause of their decline.

     (iv)      Harlequin ducks are a "nest loyal" species: i.e. they return to the same stream each year to nest. They are
"particularly sensitive to disturbance".

     (v)      The harlequin duck population in the vicinity of the Cheviot mine (the Macleod River population) is regionally
important and is the second largest breeding population of harlequins found to date in Alberta.

     (vi)      The diversity of other migratory bird species in the area of the proposed Cheviot mine site is also "notably
high". Many of the migratory bird species that use the Cheviot site are declining in Alberta, particularly due to the loss of
riparian (i.e. stream side) habitat.

     (vii)      The Panel concluded that "the development of the Cheviot Coal Project will have a significant adverse effect"
on many of the migratory bird species that use the area.

35.      Based on the clear findings of the Panel Report, and the evidence of Environment Canada (the expert agency
responsible for migratory birds), the issuance of Fisheries Act authorizations for the proposed mine operations will result in
the deposit of harmful substances in areas frequented by migratory birds. Thus, the actions of the MFO will be "contrary to
law" (s.35 of the MBCA Regulations ) and subject to judicial review under section 18.1(4)(f) of the FCA.53

A. Interpretation of the phrase: "any other substance harmful to migratory birds"

[96]      The principle objective is to establish the intention of Parliament. The respondent argues that this intention can be
established by use of the ejusdem generis rule of statutory interpretation, and that application of the rule will result in a
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narrow interpretation of the words "any other substance" as meaning "any other substance similar to oil". 54

[97]      The rule is set out in National Bank of Greece (Canada) v. Katsikonouris, 55 where at 203 LaForest J. says:

            
Whatever the particular document one is construing, when one finds a clause that sets out a list of specific
words followed by a general term, it will normally be appropriate to limit the general term to the genus of
the narrow enumeration that precedes it. [Emphasis added]

            

[98]      La Forest J."s use of the term "normally" is instructive. I find it to mean that a general rule of construction is useful
unless the intention of Parliament is otherwise clear. I find such to be the case here and, therefore, put no weight on the
respondent"s argument.

[99]      The purpose of the Act is stated in s.4 as follows:

            4. The purpose of this Act is to implement the Convention by protecting migratory birds and nests.             

[100]      The Convention referred to in s.4, which was concluded in 1916, is a Schedule to the Act and in the preamble
reads:

            

His Majesty the King of the United Kingdom of Great Britain and Ireland and of the British dominions
beyond the seas, Emperor of India, and the United States of America, being desirous of saving from
indiscriminate slaughter and of insuring the preservation of such migratory birds as are either useful to
man or are harmless, have resolved to adopt some uniform system of protection which shall effectively
accomplish such objects, and to the end of concluding a convention for this purpose have appointed as
their respective plenipotentiaries:...

            

[101]      Regarding the Regulations, s.12 of the Act specifies that the Governor in Council may make regulations necessary
to carry out the purposes and provisions of the Act and the Convention, including the following:

            s.12.(1)...             

            (h) for prohibiting the killing, capturing, injuring, taking or disturbing of migratory birds or the damaging,
destroying, removing or disturbing of nests;

            

            (I) prescribing protection areas for migratory birds and nests, and for the control and management of
those areas;...

            

[102]      I find on the basis of these provisions that there is a clear intention expressed to provide wide protection to
migratory birds, and, therefore, the phrase under consideration should be given a similarly wide interpretation. Therefore, I
find that any substance, including oil and oil wastes, is capable of being prohibited if it is "harmful".

[103]      Respecting what substances are "harmful" to migratory birds, I find that the interpretation of this word depends on
the facts of each case. While rock might indeed be inert, as the respondent contends, I agree with the applicant"s argument
that millions of tonnes of it deposited into creek beds constitutes a threat to the preservation of migratory birds that nest
there, and, therefore, in such circumstances is "harmful" and, thus, within the meaning of that term as used in s.35(1) of the
Act .

B. Application of s.35(1) to the Minister

[104]      The target of s.35(1) is any person who deposits or permits the deposit of harmful substances. It might very well
be that while the Minister is acting under lawful authority to issue an authorization under the Fisheries Act to "allow the
harmful alteration, disruption or destruction of fish habitat" as, for example, the Authorization in the present case provides
56, he or she is nevertheless liable under s.35(1) of the Act for so doing.

[105]      I agree with the applicant"s argument that such liability makes the issuance of the Authorization "contrary to law"
within the meaning of s.18.1(4)(f).

[106]      But there is a way that this result of apparently conflicting legislative provisions can be avoided. Under s.35(2) of
the Act as above quoted, the Minister can avoid all liability for contravention of s.35(1) of the Act by the passage of
appropriate regulations. Were the Authorization in the present case made within jurisdiction, and were regulations passed
under s.35(2) before the Authorization was acted upon, the applicant"s present argument could not be successfully made.

[107]      Although I have answered the question posed, I decline to exercise my discretion to make a declaration or prohibit
the issuance of further Fisheries Act authorizations since the Minister has the ready option of obtaining regulatory
protection to avoid liability. Obviously, if such protection is not obtained, any further authorizations issued without it are
subject to judicial review and order at the discretion of the Court.

cireland
Line

cireland
Line
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Judge

OTTAWA, Ontario

 

 

Appendix 1

The following are the relevant portions of Sexton J.A."s decision in Alberta Wilderness Assn. v. Canada (Minister of
Fisheries and Oceans) [1998] F.C.J. No. 1746:

The crux of this appeal is whether the existence of an unchallenged federal response should bar the appellant
from seeking prohibition against the Minister for future authorizations. In my view, the Applications Judge was
in error in accepting the respondents' argument that the response supersedes the report.

                

In a preliminary motion prior to this appeal, the respondents sought to strike out the appellants' original
application on the basis that it was time-barred. Hugessen J., starting at paragraph 3, made the following
comments:

                

     Rather I think the Report should be seen as an essential statutory preliminary step required by the Canadian
Environmental Assessment Act prior to a decision by the Minister to issue an authorization under section 35 of
the Fisheries Act.

                

     That decision has not been made and I think it is a fair reading of the Applicants' Originating Notice of
Motion that it seeks primarily to prohibit the Minister from making it on the grounds that the Panel Report is
fatally defective.

                

     Prohibition (like mandamus and quo warranto) is a remedy specifically envisaged in section 18 of the
Federal Court Act and like them it does not require that there be a decision or order actually in existence as a
prerequisite to its exercise.

                

I agree with the view presented in this passage, which was adopted by Gibson J. in Friends of the West Country
Association v. Canada (Ministry of Fisheries and Oceans), [1998] F.C.J. No. 976 (T.D.) [Q.L.] at page 7.

                

The view that the panel report is an essential statutory pre-requisite to the issuance of approvals is supported by
previous case law. I agree with the decisions of Bowen v. Canada, [1997] F.C.J. No. 1526 (T.D.) [Q.L.],
Friends of West Country, supra, and Union of Nova Scotia Indians v. Canada (Attorney General) (1996), 22
C.E.L.R. (N.S.) 293 (F.C.T.D.) which hold that an environmental assessment carried out in accordance with the
Act is required before a decision such as the Minister's authorization in the present case can be issued. This
view is reinforced by the decision in Friends of the Oldman River Society v. Canada (Minister of Transport)
(1992), 88 D.L.R. (4th) 1 (S.C.C.) which confirmed that the guidelines that were a pre-cursor to CEAA (the
Environmental Assessment and Review Process Guidelines Order SOR/84-467) were mandatory rather than
directory in nature and, thus, failure to comply with them would deny the responsible authority the jurisdiction
to proceed.

                

The requirements of CEAA are legislated directions that are explicit in mandating the necessity of an
environmental assessment as a pre-requisite to Ministerial action. It is clear that the Minister has no jurisdiction
to issue authorizations in the absence of an environmental assessment. It is equally clear that any assessment
must be conducted in accordance with the Act, including for example, the requirement imposed under s. 16 of
CEAA. The fact that a federal response has been issued and remains unchallenged does not change these
requirements. Thus, the appellants are entitled to argue the merits of their case.

                

The appellants are entitled to seek prohibition against the Minister on the basis that the panel report is
materially deficient. The fact that the federal response was not challenged is irrelevant to the appellants' claim.
In my view, the federal response does not supersede the panel report, nor can it, as the respondents suggest,
potentially cure any deficiencies in the panel report. The two are separate statutory steps with distinct purposes
and functions.

                

Section 37 of CEAA dictates that the Minister must consider the panel report before embarking on a course of
action. Paragraph 34(c)(I) establishes that this report must set out the "rationale, conclusions and
recommendations of the panel relating to the environmental assessment of the project". Subsection 34(d) makes
it clear that it is this report that contains the results of the environmental assessment that must be submitted to
the Minister. Finally, s. 2 defines "environmental assessment" as "an assessment of the environmental effects of
the project that is conducted in accordance with this Act". Thus the report that must be submitted to the
Minister pursuant to s. 34(d) must contain, pursuant to s. 34(c)(I) and s. 2, the results of an environmental
assessment conducted in compliance with the requirements of CEAA.

                

In sum, the combined effect of sections 34(c), 34(d), 2 and 37 is that before taking a course of action, the
Minister must consider an environmental assessment, that was conducted in accordance with the Act.
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Therefore, the appellants are entitled to bring into question report and are not barred from doing so because
they did not challenge the federal response.

I believe that the proper approach of the Applications Judge should have been, on the assumption that an
environmental assessment in accordance with CEAA was an essential pre-requisite to the issuance of any
authorizations of the Minister, to proceed to analyze the arguments advanced by the appellants, in order to
decide whether a proper environmental assessment had been conducted by the Joint Panel.

                

 

Appendix 2     

The following describes the approach used by the Joint Review Panel in considering the factors in s.16(1) and s.16(2)
of CEAA as found in the Joint Panel Report [Applicant"s Application Record, Vol. II, T-2354-97, pp.588-592]:

    

1.5.2      Environmental Assessment Process                 

The Agreement between the EUB and CEAA (Appendix B) provides a brief outline of the issues which are
expected to be considered by the Panel. However, a number of terms (e.g. the spatial and temporal boundaries
of environmental effects; cumulative environmental effects; and the significance of environmental effects) are
not defined. In its application, CRC set out in some detail the approach it had adopted in assessing the
significance of any adverse environmental effects potentially resulting from the Cheviot Coal Project, as well as
their temporal and spatial boundaries and the cumulative environmental effects of their proposed project in
conjunction with other activities in the region. Many of CRC"s views and assumptions were questioned at the
hearing by various interveners. As well, CRC, in its EIA, has made use of the concept of Valued Environmental
Components (VECs) in its analysis of environmental effects. In order to ensure that there is a common
understanding of the Panel"s interpretation of these concepts, a brief discussion of each was felt appropriate.

                

It is worth noting that the Panel does not believe that the discussion below either can or should be binding on
future tribunals tasked with addressing public interest issues. While the Panel believes that the approach taken
here is valid to the Cheviot Coal Project, clearly other approaches to assessing the environmental effects of a
project may be equally if not more appropriate.

                

Valued Environmental Components                 

VECs have been defined by CRC as "those environmental attributes associated with the proposed project
development, which have been identified to be of concern by either the public, government, or the professional
community". Physical (e.g. groundwater, air quality), biological (e.g. fish, vegetation, ungulates), and
social/economic (e.g. forestry, public health, recreation) components of the environment were included by CRC
in its selection of VECs, in part in response, CRC noted, to the broad-based definition of environmental effects
found in both provincial and federal legislation. The use of VECs was intended to help ensure that the EIA
process is focused on relevant issues.

                

The Panel believes that the use of VECs is appropriate for the Cheviot Coal Project. In particular, the Panel
accepts that their use can minimize unnecessary effort to assess issues of likely little relevance, and ensure that
the efforts of the applicant, the interested publics, and the government review agencies alike are focused on key
questions. Furthermore, the results of analyses of VECs, if properly done, can reasonably be expected to be
applicable to a broader range of environmental parameters.

                

Spatial and Temporal Boundaries                 

CRC noted that the Cheviot Coal Project has the potential to affect various VECs over a range of distances
from the actual sources of disturbance as well as over a number of time periods of various lengths. In preparing
the EIA, CRC indicated that it has generally attempted to describe the aerial extent of a predicted impact (i.e. its
spatial boundary), as well as the time period over which CRC predicted that such impacts will occur (i.e. its
temporal boundary). The Panel notes that while CRC initially attempted to provide some broader definitions of
these two terms, it is evident from the EIA that both the spatial and temporal boundaries of environmental
effects ultimately tended to be highly specific to: first, the actual components of the Cheviot Coal Project (e.g.
the transportation and utilities corridor, the coal processing plant, or the surface mine); second, the project
phase (e.g. construction, operation, or decommissioning); and third, the particular VEC under consideration
(e.g. water quality, vegetation, or carnivores). The Panel, therefore, has also not attempted to set broad
definitions for either the spatial or temporal boundaries of environmental effects, but rather has considered the
evidence as presented for each VEC.

                

Significance of Environmental Effects                 

While recognizing that this is somewhat of an over simplification, the Panel believes that the environmental
effects arising from the Cheviot Coal Project can be placed, for all practical purposes, into one of three general
categories. These are:

                

(1)      changes to the numbers of organisms, including both flora and fauna, found in the environment and their relative
proportions to each other;
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(2)      changes to the physical properties, including water, air, and soil, of the environment and their interactions; and

(3)      changes to the human use of the environment, for aesthetic, spiritual, recreational, economic, or any other purpose.

For each of these three categories, the parameters which define when an environmental effect is significant are clearly
different. In assessing whether an environmental effect of the Cheviot Coal Project is significant, the Panel has, when
appropriate, used the following general criteria:

(1)      For organisms, an environmental effect was generally considered to be significant when the changes induced by the
Cheviot Coal Project are beyond the normal range of natural variation in the population size of that organism or group of
organisms and the effects on population size will continue beyond the life of the Cheviot Coal Project into the foreseeable
future. The term population is based on the biological definition of population; that is, a geographically distinct assemblage
of members of a species, usually capable of successful reproduction.

(2)      For the physical properties of the environment, an environmental effect of the Cheviot Coal Project would normally
be considered to be significant when either the mean value of the physical property or its normal range of variation is
altered to the point that this results in either a reduced carrying capacity of the environment for biological VECs, or a risk to
human health or safety.

(3)      For human use, an environmental effect resulting from the Cheviot Coal Project would usually be considered to be
significant if it results in a permanent loss of an area or region where an activity was historically carried out and where
other comparable areas cannot be readily substituted.

Where particular issues did not clearly fall into any of the above categories, the Panel has used its professional judgement in
its assessment of the significance of environmental effects. For example, an environmental effect may be deemed
significant if it precludes organisms from returning to an area where they previously occurred or alternatively precludes
some reasonably likely future human use. Clearly a greater degree of judgement regarding whether these alternative events
have a reasonable probability of occurring and their importance, if they did, must be applied. It is worth noting that while
all of the environmental effects described above result in negative impacts, the same model can be applied when the
environmental effects result in a net positive change.

In its application, CRC stated that it had considered the effects of its mitigation measures prior to determining
environmental significance, an approach which was questioned by some parties at the hearing. The Panel, in its assessment
of the Cheviot Coal Project, believes that the significance of environmental effects can only be realistically determined after
mitigation has been incorporated into the project design. In this case, this would include the mitigation measures required
by the Panel and other regulatory agencies in addition to those proposed by CRC.

Cumulative Environmental Effects

Both provincial and federal EIA legislation require a proponent to assess the cumulative environmental effects of its
proposed project. In recent years, a considerable amount of debate has occurred regarding how cumulative environmental
effects should be defined and assessed, but a number of questions remain. In this case, CRC"s approach to addressing
cumulative effects was also challenged by some interveners.

For the purposes of this review the Panel believes that, ideally, in order to carry out a cumulative effects assessment (CEC)
of the Cheviot Coal Project, it is necessary to first have some knowledge of the historic status of each VEC that may be
affected by the project (e.g. what was its past distribution and occurrence? Were these attributes stable or variable?). The
second step is to understand its current status (e.g. has its distribution and occurrence changed? Are these attributes more or
less variable?). The third step is to ascertain why those changes, if any, have occurred (e.g. are they caused by normal
biological, physical, or social processes? Or, are they due to anthropogenic or some other unique forces?).

Based upon this description of existing conditions, the fourth step in the process is to estimate the likely incremental effects
of the proposed project on the VEC, both in absolute terms as well as on its degree of variability. The final step is to
identify any other reasonable factors, particularly other projects or developments which, if they also occur, will also have an
effect on the VEC, and what their incremental effects either alone or combined might be.

In carrying out its review, the Panel has, either explicitly or implicitly, applied the above criteria to the information provided
by CRC in its application. In those cases where the data base is incomplete or of questionable quality, the Panel has used its
professional judgment as appropriate. The Panel has then attempted to assess, within the context of the full range of project
benefits and costs:

(1)      whether the incremental changes in a VEC created by the Cheviot Coal Project are significant;

(2)      if they are significant, whether they are justified from a public interest perspective; and

(3)      if they are justified, whether the incremental changes in a VEC create a significant risk that other development
opportunities may need to be foregone.
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(1)     

__________________ 

1 Fisheries Act R.S.C. 1985, c.F-14.

2 Canadian Environmental Assessment Act S.C. 1992, c.37.

3 During the course of the hearing of this application, I ruled that the Federal Response is irrelevant to the issues to be
determined.

4 The Minister and CRC, by separate notices of motion filed November 18 and November 26, 1997, applied to strike out
the applicants' originating notice of motion on the ground, inter alia, that it had been filed out of time with respect of the
Joint Review Panel Report. By way of a cross-motion filed November 27, 1997, the applicants applied for an extension of
the 30-day limit. The motions by the Minister and CRC were dismissed by Mr. Justice Hugessen on December 2, 1997. On
March 24, 1998, I granted Wayne Roan (acting on his own behalf) and all other members of the Smallboy Camp, intervener
status and on April 15, 1998, Prothonotary Hargrave granted Treaty 8 First Nations intervener status. Although both the
Smallboy Camp and Treaty 8 First Nations participated in the initial judicial review hearing, neither participated in the
subsequent re-hearing before me.

5 The application in T-1790-98 requests relief respecting this authorization "and any other authorization or approvals that
may be issued by the Minister of Fisheries and Oceans for the Cheviot Coal Project or portion thereof prior to the hearing of
this matter". On September 29, 1998, a further authorization was issued and in their written argument the Applicants argue
for relief respecting it as well. In oral argument, however, counsel for the Applicants advised that this issue would not be
pressed, and, accordingly, I decline to accept jurisdiction over the September 29, 1998 authorization.

6 During the hearing CRC argued that I should consider its argument that the applicants were out of time for the filing of
their application on T-2354-97, and, therefore, they cannot raise the argument respecting the sufficiency of the Joint Review
Panel Report required as a pre-condition to the Authorization in either judicial review application. I dismissed this argument
from the bench since it was presented to the Appeal Division on the appeal of T-2354-97, and I conclude that by Sexton
J.A."s words as follows that it was not accepted:"...I feel that for the practical reasons given by the appellants, the matter
should be remitted to the Trial Division and heard together with the application for judicial review in T-1790-98. These
cases raise the same issues and are based on the same facts. We note that at the hearing of the appeal the appellants agreed
to expedite the hearing of T-1790-98 if this court was inclined to follow their suggestion that these applications be heard
together. This is the proper course to follow, as it would reduce any prejudice to the respondent on account of delay. The
appeal is allowed, the decision of the Applications Judge set aside and the matter referred back to the Trial Division for
determination on the merits". [Emphasis added] 
I find, therefore, that jurisdiction is complete in both T-2354-97 and T-1790-98.

7 During the hearing of the application before me, counsel agreed that T-1790-98 should be heard first as a decision
respecting CEAA under it will determine the challenge under T-2354-97.

8 Migratory Birds Regulations, C.R.C. 1978, c.1035.

9 As set out in detail below, the duties on a review panel conducting an environmental assessment exclusively under CEAA
are the same for the Joint Review Panel in the present case conducting an environmental assessment under CEAA and
Alberta legislation.

10 Applicant"s Application Record (Memorandum of Fact and Law): T-1790-98, p.22.

11 Attached as Appendix 1 are the relevant passages of the decision.

12 Alberta Wilderness Assn. v. Express Pipelines Ltd. (1996), 137 D.L.R.(4th) 177.

13 In Friends of the West Country Assn. v. Canada, [1998] 4 F.C. 340 at 360, Gibson J. made a finding to the same effect.
With respect to the exercise of discretion he found that the standard of review is reasonableness. In the present case the
respondent argues that the standard of review for discretionary decisions should be patent unreasonableness, based, in part,
on an argument that s.42 of CEAA, which reads as follows, constitutes a privative clause: 42. Where the Minister establishes
a review panel jointly with a jurisdiction referred to in subsection 40(1), the assessment conducted by that panel shall be
deemed to satisfy any requirements of this Act and the regulations respecting assessments by a review panel. 
I reject this argument because s.42 is incapable of this construction; it is a provision which simply establishes that an
assessment by a joint review panel satisfies statutory requirements respecting assessments by non-joint review panels. No
standard of review is set by the provision. In any event, as will become evident in the analysis to follow, the review in the
present case concerns only errors of law.
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14 Applicant"s Application Record, Vol II: T-2354-97, pp.582-584.

15 Applicant"s Application Record, Vol II: T-2354-97, p.586.

16 This fact is in sharp contrast with the Alberta regulatory process which, as above described, first obtains a high level of
government approval. Evidence on this point comes from the testimony before the Joint Review Panel of Mr. Robert L.
Stone, Director of Environmental Assessment, Alberta Environmental Protection, who in a letter dated September 18, 1996,
stated: "In my opinion, [CRC"s] Environmental Impact Assessment (EIA) report is complete pursuant to Section 51 of the
Environmental Protection and Enhancement Act". [Application Record of the Respondent, Vol. I: T-2354-97, p.373] With
respect to the meaning of this approval, during public hearings, the Chair of the Joint Review Panel asked the following
question of Mr. Stone: "...can I take it from that AEP believes that Cardinal River Coals has adequately dealt with
cumulative effects of their project in their environmental assessment?", to which Mr. Stone responded: "Yes, you can". [Ibid
, p.136]

17 Applicant"s Application Record, Vol II: T-2354-97, p.767.

18 Ibid. at 768.     

19 Ibid.     

20 Ibid. at 584.

21 During the course of the hearing of the application in the present case, CRC argued that the terms of reference for the
CEAA environmental assessment were set by the process which set the terms of reference for the EIA; that is, they are one
and the same, and therefore, the environmental assessment is limited to considering the effects of only an open pit coal
mine. It is clear that this argument must be rejected because paragraph 4(c) of the "Terms of Reference for the Panel of the
Cheviot Coal Project" defines the terms of reference of the EIA as only an item of information to be taken into
consideration.

22 Applicant"s Application Record, Vol II: T-2354-97, p.767.

23 During the course of the hearing in the present case, with particular respect to "alternate means", counsel for CRC argued
that the scope of the factors to be considered in the assessment were those set for the EIA, therefore, with reference to
"alternate means", the scope of the assessment should be considered limited to an open pit mine. I reject this argument since
the words of the Joint Panel Agreement place no such limitation, and, indeed, ensure the scope is as expanded as possible.

24 Canadian Environmental Assessment Act Responsible Authority Guide, Canadian Environmental Assessment Agency,
Nov. 1994. The relevant portion of this reference reads: "When there is insufficient information on future projects or
activities to assess their cumulative environmental effects with the project being proposed, best professional judgement
should be used."[Applicants Book of Authorities, Vol II: T-1790-98, Tab 81, p.138.]

25 supra

26 Attached as Appendix 2 is the Joint Review Panel"s description of this approach.

27 Applicant"s Application Record, Vol II: T-2354-97, p.589.

28 This interpretation was essentially agreed to by counsel for the applicants in the course of hearing, but the concern
remained about including "mitigation" in the determination of weight.

29 Mitigation is defined in s.2(1) of CEAA as follows: "mitigation" means, in respect of a project, the elimination, reduction
or control of the adverse environmental effects of the project, and includes restitution for any damage to the environment
caused by such effects through replacement, restoration, compensation or any other means; 
With respect to mitigation, the applicants argue that, within the Joint Panel"s consideration of the environmental effects on
carnivores, the enforcement of a monitoring program called the "Carnivore Compensation Program" does not meet the
statutory definition of "mitigation". I give no weight to this argument as I find that, on the facts of this application,
monitoring is a control measure.

30 Submission of Department of Fisheries and Oceans, Applicant"s Application Record, Vol. I: T-2354-97, p.500.

31 Ibid. at 501.

32 Applicant"s Application Record, Vol II: T-2354-97, p. 663.

33 Applicant"s Application Record, Vol II: T-2354-97, p. 636.
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34 Affidavit of Dianne Pachal, February 19, 1998: Applicant"s Supplementary Application Record, Vol. III: T-2354-97, p.1.

35 Affidavit of Dianne Pachal, October 13, 1998: Applicant"s Application Record, (Documents and Evidence): T-1790-98,
p.20.

36 Applicant"s Application Record, Vol II: T-2354-97, pp. 679, 681.

37 During the presentation of the Respondent"s case in the present application, reference was made to evidence, both in the
EIA and otherwise produced, regarding forestry activities in the Project area. However, as found above, the fact that some
information exists does not relieve the Joint Review Panel of the duty to consider this, and other available information, in
meeting its reporting obligations. That some information was presented does not alter the fact that all available information
was not gathered, nor does the Joint Review Panel"s use of a "surrogate measure of likely effects" rectify this deficiency.

38 Applicant"s Application Record (Documents and Evidence), T-1790-98, p.48.

39 Ibid. at 22.

40 Ibid. at 23.

41 Applicant"s Application Record, Vol. II: T-2354-97, p. 595.

42 Applicant"s Application Record, Vol. II: T-2354-97, p. 600.

43 Ibid. at 736.

44 While the Applicants also argue that the Joint Review Panel Report does not adequately deal with the environmental
effects of the transportation and utilities system, and coal processing plant, given the Joint Review Panel"s findings at pages
26 and 29 of the Joint Review Panel Report [Applicant"s Application Record, Vol. II: T-2354-97, pp.607 and 609], I find
that this concern is an attack on the quality of evidence considered and, therefore, does not concern a reviewable error.

45 Applicant"s Application Record, Vol. II: T-2354-97, p.600.

46 Although the applicants used the mentioned assertion as the basis for an argument that the Joint Review Panel failed to
meet the requirements of s.16(1)(e), I give it no weight. The public and private need for the project was established by the
Alberta regulatory approvals given prior to the Joint Review Panel"s consideration, and, within this reality, the Joint Review
Panel made substantiated findings that CRC established a need of the Cheviot Coal Project. [see Applicant"s Application
Record, Vol. II: T-2354-97, p.600-601] Therefore, I find the Joint Review Panel has met its duty under s.16(1)(e).

47 The source of evidence for his finding is the affidavit of Anne Kendrick, sworn February 4, 1998: Application Record of
the Respondent, Vol 1: T-2354-97, p.15, at p.16.

48 Section 18.1(3)(b) of the Federal Court Act reads: "On an application for judicial review, the Trial Division may...(b)
declare invalid or unlawful, or quash, set aside or set aside and refer back for determination in accordance with such
directions as it considers to be appropriate, prohibit or restrain, a decision, order, act or proceeding of a federal board,
commission or other tribunal".

49 Section 18.1(4)(f) of the Federal Court Act reads: "The Trial Division may grant relief under subsection (3) if it is
satisfied that the federal board, commission or other tribunal...(f) acted in any other way that was contrary to law".

50 Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342.

51 Migratory Birds Regulations, C.R.C. 1978, c.1035, Applicant"s Book of Authorities Vol. 1: T-1790-98, Tab 12.

52 Migratory Birds Convention Act, 1994, S.C. 1994, c.22, Applicant"s Book of Authorities Vol. 1: T-1790-98, Tab 11.

53 Applicant"s Application Record (Memorandum of Fact and Law): T-1790-98, p.10-12.

54 With respect to the objective, the "modern rule" of statutory interpretation was enunciated by E.A. Driedger as follows,
in Construction of Statutes, (2nd ed., 1983) at 87: 
"Today there is only one principle or approach, namely, the words of an Act are to be read in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of
Parliament." 
         This principle was adopted by the Supreme Court of Canada in Stubart Investments Ltd. v. The Queen, [1984] 1
S.C.R. 536 at 578, [1984] C.T.C. 294 at 316, per Estey J., and by the Federal Court of Appeal as a "words-in-total-context"
approach in Lor-Wes Contracting Ltd. v. The Queen, [1985] 2 C.T.C. 79 at 83, [1986] 1 F.C. 346 at 352, 60 N.R. 321 at 325
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wherein MacGuigan J., delivering the court's judgment, concluded: 
"It seems clear from these cases that older authorities are no longer to be absolutely relied upon. The only principle of
interpretation now recognized is a words-in-total-context approach with a view to determining the object and spirit of the
taxing provisions." 
In Driedger on the Construction of Statutes, (R. Sullivan, 3rd ed.,1994) at 131, the author further elaborated on the "modern
rule" as follows: 
"There is only one rule in modern interpretation, namely, courts are obliged to determine the meaning of legislation in its
total context, having regard to the purpose of the legislation, the consequences of proposed interpretations, the presumptions
and special rules of interpretation, as well as admissible external aids. In other words, the courts must consider and take into
account all relevant and admissible indicators of legislative meaning. After taking this into account, the court must then
adopt an interpretation that is appropriate. An appropriate interpretation is one that can be justified in terms of (a) its
plausibility, that is, its compliance with the legislative text; (b) its efficacy, that is, its promotion of the legislative purpose;
and (c) its acceptability, that is, the outcome is reasonable and just."

55 National Bank of Greece (Canada) v. Katsikonouris (1990), 74 D.L.R. (4th) 197.

56 Applicant"s Application Record (Documents and Evidence): T-1790-98, p.10.
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REASONS FOR JUDGMENT 

MAINVILLE J.A. 

 

[1] The Minister of Fisheries and Oceans (“Minister”) is appealing a judgment of the Federal 

Court cited as 2010 FC 1233 (“Reasons”) in which Russell J. (“Federal Court judge”) declared that 

ministerial discretion does not “legally protect” critical habitat under section 58 of the Species at 
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Risk Act, S.C. 2002, c. 29 (“SARA”) and which further declared that it was unlawful for the 

Minister to have cited discretionary provisions of the Fisheries Act, R.S.C. 1985, c. F-14 in a 

protection statement concerning the critical habitat of the Northeast Pacific Northern and Southern 

populations of killer whales. 

 

[2] Subsection 58(5) of the SARA provides that the Minister must make an order under 

subsections 58(1) and (4) protecting the critical habitat of listed endangered or threatened aquatic 

species if such critical habitat “is not legally protected by provisions in, or measures under, this or 

any other Act of Parliament”. The Minister had determined that the Fisheries Act legally protected 

some aspects of the critical habitat of killer whales and could thus be resorted to as a substitute to a 

protection order under the SARA. 

 

[3] The Federal Court judge ruled that the Minister may avoid issuing a critical habitat 

protection order under the SARA only where the legal protection offered that habitat under another 

Act of Parliament is the same as that provided under a protection order. He further ruled that the 

measures available to the Minister under the Fisheries Act could be diluted under the sweeping and 

largely unfettered discretions granted to the Minister under that statute. Consequently, he concluded 

that the Fisheries Act could not be resorted to as a substitute to a critical habitat protection order 

under the SARA. 

 

Overview of conclusions 

[4] The Minister is appealing to this Court on two main grounds. 
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[5] The first ground of appeal concerns the standard of review. The Minister submits that 

Parliament made him responsible for the administration of the regulatory schemes of the SARA and 

of the Fisheries Act; hence, his interpretation of their provisions is entitled to deference. The 

Minister bases that submission on a judgment rendered fairly recently by the Supreme Court of 

Canada: Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 (“Dunsmuir”). That 

judgment emphasized the deference owed to an administrative tribunal when it interprets a 

provision of its enabling (or “home”) statute or statutes closely related to its functions. 

 

[6] In my view, no deference is owed to the Minister as to the interpretation of the relevant 

provisions of the SARA or of the Fisheries Act. The Minister’s interpretation of the Supreme 

Court’s most recent pronouncements is erroneous as it fails to consider the context in which they 

were developed and the reasons which may warrant deference to an administrative tribunal when it 

interprets its enabling statute. The reasonableness standard of review does not apply to the 

interpretation of a statute by a minister responsible for its implementation unless Parliament has 

provided otherwise. I thus conclude – as did the Federal Court judge in this case – that where an 

application for judicial review of a decision as to the implementation of the SARA is based on an 

allegation that the Minister has misinterpreted a provision of the SARA – or of the Fisheries Act as 

it relates to the SARA – the Minister’s interpretation must be reviewed on a standard of correctness. 

The courts owe no deference to the Minister in that respect.  
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[7] The second ground of appeal concerns the interpretation of the SARA. The Minister does 

not dispute that the protection of critical habitat under the SARA is compulsory. However, the 

Minister submits that Parliament intended that there should be some flexibility as to the modalities 

of that compulsory protection. The Minister states that he does not wish to retain discretion under 

the Fisheries Act to undermine that protection or to provide protection which is inferior to that 

afforded under a SARA protection order. Rather, the Minister submits that certain measures under 

the Fisheries Act do protect critical habitat against destruction, and that he should therefore be able 

to resort to such measures as alternatives to a SARA protection order even though they might be 

subject to his discretion. 

 

[8] I do not accept the Minister’s interpretation of the SARA on this point. When Parliament 

adopted section 58 of the SARA, its intent was to provide for compulsory and non-discretionary 

legal protection from destruction for the identified critical habitat of listed endangered or threatened 

aquatic species. This protection can be achieved through a provision or measure under an Act of 

Parliament which legally protects from destruction that habitat and which is not subject to dilution 

through discretionary ministerial action. In the absence of such a legally enforceable provision or 

measure, the Minister must make a protection order under subsections 58(1) and (4) of the SARA to 

ensure the protection of that habitat. 

 

[9] While the Minister submits that, by retaining his discretion under the Fisheries Act, he does 

not intend to undermine the protection provided under the SARA or to provide protection that is 

inferior to that available under a SARA protection order, he fails to explain how his discretion under 
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the Fisheries Act would be legally fettered. Parliament adopted section 58 of the SARA precisely to 

avoid the destruction of the identified critical habitat of listed endangered and threatened aquatic 

species though any means. If the Minister’s position were accepted, the compulsory and non-

discretionary protection scheme set out by Parliament under the SARA would be transformed into a 

protection scheme largely subject to ministerial discretion. Such was not Parliament’s intent in 

adopting the SARA. 

 

[10] However – and contrary to the conclusions of the Federal Court judge in this case – there 

may be circumstances in which the Minister may rely on section 36 of the Fisheries Act (which I 

take to include regulations made under that section) in a protection statement made under paragraph 

58(5)(b) of the SARA. Section 36 of the Fisheries Act prohibits the deposit of deleterious 

substances in water frequented by fish, unless such deposit is authorized under regulations adopted 

by the Governor in Council. In a given case, the combined operation of section 36 of the Fisheries 

Act and of its regulations may afford a particular endangered or threatened species the legal 

protection mandated by section 58 of the SARA. In such a case, it may be appropriate for the 

Minister to rely on those provisions for the purposes of paragraph 58(5)(b) of the SARA.  

 

[11] However, in this case, the record contains no evidence as to the effect, if any, of section 36 

and its regulations on the killer whale critical habitat at issue. Therefore, there was no basis in these 

proceedings upon which the Federal Court judge could have determined whether the Minister’s 

reliance on section 36 could have been justified in light of the provisions of section 58 of the SARA.  
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Overview of the provisions of the Species at Risk Act relevant to this appeal 

 

[12] The SARA was assented to in 2002 as the first comprehensive federal legislation seeking (a) 

to prevent wildlife species from being extirpated or becoming extinct and (b) to provide for the 

recovery of wildlife species that are extirpated, endangered or threatened as a result of human 

activity. That legislation was adopted partly to meet Canada’s obligations under the United Nations 

Convention on the Conservation of Biological Diversity. Some of the relevant provisions of the 

SARA are reproduced in a schedule to these reasons. 

 

[13] The SARA identifies different categories of species at risk and distinguishes between 

extirpated species, endangered species, threatened species and species of special concern. For the 

purposes of this appeal, we need only concern ourselves with the scheme pertaining to listed 

endangered and threatened aquatic species. 

 

[14] An endangered species is a wildlife species that is facing imminent extirpation or extinction, 

while a threatened species is a species that is likely to become an endangered species if nothing is 

done to reverse the factors leading to its extirpation or extinction. An aquatic species includes fish, 

shellfish, crustaceans, marine animals, and marine plants. It is not disputed that killer whales are an 

aquatic species for the purposes of the SARA: subsection 2(1) of SARA concerning the definitions 

of “aquatic species”, “endangered species” and “threatened species”; section 2 of the Fisheries Act 

concerning the definition of “fish”. 
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[15] While the Minister of the Environment is responsible for the administration of the SARA, 

the appellant Minister is the competent minister under that statute with respect to aquatic species, 

including with regard to the preparation of recovery strategies, action plans and the protection of 

critical habitat for such species which are endangered or threatened: subsection 2(1) “competent 

minister” and “Minister”, subsections 8(1) and 37(1), section 47, and subsection 58(5) of the SARA. 

 

[16] The SARA sets out a listing process to identify species at risk. An initial list (distinguishing 

between extirpated, endangered, and threatened species and species of special concern) is included 

in Schedule 1 of the SARA. Wildlife species may be added to, or removed from, this list – or 

reclassified within the list – by the Governor in Council taking into account the recommendations of 

an expert committee designated the Committee on the Status of Endangered Wildlife in Canada 

(“COSEWIC”) and after consultation with relevant stakeholders: section 27 of the SARA. 

 

[17] The listing of an aquatic wildlife species as endangered or threatened extends important 

legal protections to that species. To kill, harm, harass, capture or take an individual of a listed 

endangered or threatened aquatic wildlife species is prohibited by subsection 32(1) of the SARA.  

Possessing, collecting, buying, selling or trading an individual of such a species – or any part or 

derivative thereof – is prohibited by subsections 32(2) and (3). Furthermore, section 33 prohibits 

any person from damaging or destroying the residence or dwelling place (such as a den, nest or 

other similar area or place) of one or more individuals of such a species. Those who fail to respect 

these prohibitions are liable to large fines and to imprisonment: sections 97 and 98.  
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[18] The listing of an aquatic species in Schedule 1 of the SARA as endangered or threatened 

also requires the Minister to prepare a recovery strategy for that species within specified timelines: 

subsections 37(1) and 42(2) of the SARA. Such a recovery strategy must be prepared in cooperation 

with various stakeholders: section 39. If the Minister determines that the recovery of the endangered 

or threatened aquatic species is feasible, the recovery strategy must address the threats to the 

survival of the species identified by the COSEWIC, including any loss of habitat, and must include, 

inter alia, an identification of the species’ critical habitat to the extent possible, based on the best 

available information, including information provided by COSEWIC, and examples of activities 

that are likely to result in its destruction: paragraph 41(1)(c). 

 

[19] The proposed recovery strategy is then subject to public consultations. The Minister must 

consider any comments received, and make the changes he considers appropriate. Finally, the 

Minister must finalize the recovery strategy by including a copy in the public registry established 

for the purposes of the SARA: section 43. The Minister must also publicly report every five years 

on the implementation of the recovery strategy and the progress towards meeting its objectives: 

section 46. 

 

[20] The Minister must prepare one or more action plans based on the recovery strategy, and 

such plans must include, inter alia: an identification of the aquatic species critical habitat and 

examples of activities which are likely to result in its destruction; a statement of measures which are 

proposed to be taken to protect the species critical habitat; an identification of any portions of the 
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species critical habitat that have not been protected; and a statement of the measures that are to be 

taken to implement the recovery strategy : section 47 and paragraphs 49(1)(a)(b)(c) and (d). 

 

[21] A final recovery strategy for a listed endangered or threatened aquatic species has important 

legal consequences under the SARA since the entire critical habitat identified in the recovery 

strategy must be protected: section 57 and subsections 58(1) to (5) of the SARA. This protection is 

achieved either, 

(a) through provisions in or measures under the SARA or any other Act of Parliament; in 

such case, the Minister must identify how the critical habitat is legally protected in a 

protection statement made pursuant to paragraph 58(5)(b); or  

(b) through a protection order made by the Minister under subsections 58(1) and (4) in 

respect of the critical habitat or portion of the critical habitat specified in the order. 

 

[22] Since many endangered and threatened species are not aquatic species or migratory bird 

species falling under primary federal jurisdiction, the SARA provides that federal action to prohibit 

the destruction of the critical habitat of most species must be exercised in close collaboration with 

provincial and territorial authorities. Consequently, different provisions of the SARA govern the 

protection of the critical habitat of these other species on lands which are not federal lands: sections 

60 and 61 of the SARA. It is not however necessary to examine these other provisions of the SARA 

for the purposes of this appeal, and nothing in these reasons should be understood as pertaining to 

them. 
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[23] The Minister may also use his permitting and licensing authorities under the SARA or under 

another Act of Parliament to protect listed wildlife species, their critical habitat or their residences or 

dwelling places: sections 73, 74 and 75 of the SARA. 

 

[24] The prohibitions under the SARA preventing the harvesting and trading in endangered or 

threatened aquatic species, the destruction of their dwelling places and the destruction of their 

critical habitat do not apply to activities related to public safety, health or national security that are 

authorized by, or under, an Act of Parliament: subsections 83(1) to (4) of the SARA. 

 

Background to these proceedings 

[25] Killer whales are the largest members of the dolphin family. They are long-lived animals 

with no natural predators. They are found in all three of Canada’s oceans, as well as occasionally in 

Hudson Bay and the Gulf of St. Lawrence. In British Columbia, they have been recorded in almost 

all salt-water areas. Three distinct forms of killer whale inhabit Canadian Pacific waters: transient, 

offshore and resident. These forms are sympatric but socially isolated and differ in their dietary 

preferences, genetics, morphology and behaviour. 

 

[26] Resident killer whales are the best understood. Their social organization is highly structured 

and their fundamental unit is matrilineal, comprising all surviving members of a female lineage. A 

typical matrilineal unit comprises an adult female, her offspring, and the offspring of her daughters. 

Both sexes remain within their natal matrilineal unit. 
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[27] There are two communities of resident killer whales in British Columbia: the northern 

resident population and the southern resident population. These resident killer whale populations are 

considered at risk because of their small population size, low reproductive rate, and the existence of 

a variety of man-made threats that have the potential to prevent recovery or to cause further 

declines. Principal among these threats are environmental contamination, reductions in the 

availability and quantity of prey, and both physical and acoustic disturbance. In 2003, the southern 

resident killer whale population counted 85 members, while the northern resident population 

counted 205 members. 

 

[28] In 2001, COSEWIC designated the southern population as endangered, and the northern 

population as threatened. These populations were listed accordingly in Schedule 1 of the SARA 

when that statute was adopted by Parliament. Consequently, under subsections 37(1) and 42(2) of 

the SARA, the Minister was required to prepare a recovery strategy for these killer whale 

populations within specified timelines. For this purpose, a Resident Killer Whale Recovery Team 

(the “Recovery Team”) comprising independent and government experts was convened in 2004. 

 

[29] Following extensive study and review, a final draft recovery strategy was completed in May 

of 2006 for submission to the Minister. The manner in which critical habitat was described in this 

draft led to disputes between the Recovery Team and officials from the Department of Fisheries and 

Oceans. These disputes delayed the posting and approval of the recovery strategy, which was only 

included in the public registry established under the SARA in March of 2008. 
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[30] Pursuant to subsection 58(5) of the SARA, the inclusion of the recovery strategy in the 

public registry required the Minister to ensure that the critical habitat identified in that strategy be 

protected within 180 days. That protection could be achieved either through a protection order made 

by the Minister under subsections 58(1) and (4) or through a statement by the Minister setting out 

how the critical habitat or portions of it, as the case may be, would be legally protected under an Act 

of Parliament. The Minister did not make a protection order under the SARA. Rather, he included in 

the public registry a statement setting out how the critical habitat of the concerned killer whale 

populations was legally protected (the “Killer Whales Protection Statement”). 

 

[31] The Killer Whales Protection Statement restricted the concept of critical habitat for the 

purposes of the SARA to geophysical attributes. Consequently, the Killer Whales Protection 

Statement identified three types of human activity which could potentially destroy the geophysical 

attributes of the critical habitat of the concerned killer whale populations in the identified areas. It 

further identified various legislative provisions, including section 35 of the Fisheries Act and 

subsection 22(1) of the Fishery (General) Regulations, SOR/93-53 which were deemed to ensure 

the protection of these geophysical attributes. The pertinent paragraphs of the Killer Whales 

Protection Statement read as follows: 

Human activity which could potentially destroy the geophysical attributes of critical habitat 
for these species, as identified in the Final Recovery Strategy, and the federal legislations, 
regulations and/or policies which would be used to provide protection against such 
destruction are: 

-Industrial activities such as construction, drilling, pile driving, pipe-laying, and 
dredging, and construction of physical structures such as wharves and net pens for 
aquaculture 

20
12

 F
C

A
 4

0 
(C

an
LI

I)



Page: 
 

 

13 

-Protected under provisions of the Fisheries Act s. 35 and the Canadian 
Environmental Protection Act (Part VII, Division 3). This protection is 
supported by processes under the Canadian Environmental Assessment Act. 

  -Fishing vessels using gear that drags along the bottom 

-Protected through provisions of the Fisheries Act or regulations made 
thereunder, in particular s. 22(1) of the Fishery (General) Regulations. This 
protection is supported by processes under the Fisheries and Oceans Canada 
policy on Managing the Impacts of Fishing on Sensitive Benthic Areas. 

-Use of vessel anchors which may permanently damage the seabed, or which may 
serve to destroy a rubbing beach 
 

-Protected through provisions of the Fisheries Act s. 35, or of the 
Oceans Act s. 35 and/or s. 36. In addition, a Code of Conduct and 
outreach initiatives to inform and sensitise Canadians to the need to 
protect Resident Killer Whale habitat will continue to be developed 
and implemented. 
 
 

[32] The difficulty in defining critical habitat in terms of geophysical attributes was that some of 

the most important elements of the critical habitat which had been identified in the recovery strategy 

were left without protection. The recovery strategy had indeed identified acoustic degradation, 

chemical and biological contamination and diminished prey availability as key components of the 

critical habitat of killer whales. Yet the Killer Whales Protection Statement did not consider these 

components as part of “critical habitat” for the purposes of protection under the SARA. Rather, the 

Killer Whales Protection Statement treated these components as “ecosystem features” to be dealt 

with through “legislative and policy tools”, and not under the SARA. The Killer Whales Protection 

Statement thus treated these components as follows: 

While the Recovery Strategy identifies the critical habitat as a defined geophysical area, 
Fisheries and Oceans Canada (DFO) recognizes that other ecosystem features such as the 
availability of prey for foraging and the quality of the environment are important to the 
survival and recovery of Northern and Southern Resident Killer Whales. A variety of 
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legislative and policy tools are available to manage and mitigate threats to these functions of 
the Resident Killer Whale critical habitat, to individuals and to populations. 

 -Disturbance 

-Threat management and mitigation is afforded under the Marine Mammal 
Regulations and the Whale Watching Guidelines developed cooperatively by 
industry and DFO. 

  -Degradation of the Acoustic Environment 

-Threat management and mitigation is afforded under the Marine Mammal 
Regulations, the Statement of Practice with Respect to the Mitigation of 
Seismic Sound in the Marine Environment, and protocols for military sonar 
use. 

  -Marine Environmental Quality 

-Threat management and mitigation is afforded under provisions of the 
Fisheries Act, or regulations made thereunder, and the Canadian 
Environmental Protection Act or regulations made thereunder. 

  -Availability of Prey 

-Threat management and mitigation is afforded under the Fisheries Act or 
regulations made thereunder, supported by the Wild Salmon Policy and use 
of Integrated Fisheries Management Plans. 

 

History of the Litigation 

[33] The respondents in this appeal challenged the lawfulness of the Killer Whales Protection 

Statement by initiating a judicial review application before the Federal Court in October of 2008, 

wherein they asked that Court to make various declarations, set aside the Killer Whales Protection 

Statement, and a refer the matter back to the Minister for a new decision under section 58 of the 

SARA. 
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[34] In their application, the respondents argued that the critical habitat of the concerned killer 

whale populations included not only the geophysical elements of that habitat, but also all the other 

components identified in the recovery strategy. They further argued that, in a protection statement, 

the Minister could not resort to non-binding policy, prospective legislation or on ministerial 

discretion. 

 

[35] Before this judicial review application could be heard, the Minister reversed himself. Both 

he and the Minister of the Environment jointly issued a protection order under subsections 58(1) and 

(4) of the SARA, which order was registered on February 19, 2009 as the Critical Habitats of the 

Northeast Pacific Northern and Southern Resident Populations of Killer Whale (Orcinus orca) 

Order, SOR/2009-68 (the “Killer Whales Protection Order”). Maps identifying the critical habitat 

areas contemplated by that order are attached in a schedule to these reasons. These are the same 

critical habitat areas as identified in the recovery strategy. 

 

[36] Soon after this order was published, the respondents in this appeal sought clarification as to 

the scope and meaning of the order. In response, the Minister (a) asserted that the Killer Whales 

Protection Order was an optional alternative to the Killer Whales Protection Statement; (b) further 

asserted that policy and discretionary tools could be resorted to; and (c) did not give assurances to 

confirm that the Killer Whales Protection Order protected the biological features of critical habitat 

from destruction: Reasons at para. 44. 
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[37] The respondents in this appeal were unsatisfied and consequently filed a second judicial 

review application before the Federal Court. This second application challenged the practice of 

limiting the scope of a protection order made under subsections 58(1) and (4) of the SARA to 

geospatial areas and geophysical elements of critical habitat. 

 

[38] Both judicial review applications were consolidated before the Federal Court after O’Reilly 

J. rejected the Minister’s motion to dismiss as moot the judicial review application challenging the 

Killer Whales Protection Statement. O’Reilly J. was satisfied that in light of the Killer Whales 

Protection Order, the application for judicial review challenging the Killer Whales Protection 

Statement was moot. However, he was also of the view that there was a serious issue as to whether 

that judicial review application should nevertheless be heard in the exercise of the Federal Court’s 

discretion in such circumstances; a discretion which, he opined, would be better exercised by the 

judge hearing both applications on the merits. 

 

The reasons and judgment of the Federal Court 

[39] The Federal Court judge hearing both applications on their merits granted most of the 

declarations sought and provided detailed reasons in support thereof. 

 

[40] Turning his attention to the standard of review, the Federal Court judge found that since the 

issues raised were essentially questions of statutory interpretation, the correctness standard applied. 
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[41] As to the scope of “critical habitat” under the SARA, the Federal Court judge concluded that 

the issue had been conclusively decided by Campbell J. of the Federal Court in Environmental 

Defence Canada v. Canada (Fisheries and Oceans), 2009 FC 878, 349 F.T.R. 225 (“Environmental 

Defence”). 

 

[42] The issue in Environmental Defence mainly concerned the scope of the expression “critical 

habitat” for the purposes of inclusion in a recovery strategy under paragraphs 41(1)(c) and (c.1) of 

the SARA. The applicants in Environmental Defence submitted that the constituents of habitat – and 

by implication of critical habitat – for specified species “are an identifiable location and the 

attributes of that location”: Environmental Defence at para. 46. Campbell J. agreed, and ruled that 

for the purposes of the SARA, the word “areas” in the definition of “habitat” set out in the SARA 

did not just connote a location, “but a location that includes its special identifiable features”: 

Environmental Defence at para. 58. The order of Campbell J. in Environmental Defence was not 

appealed from by the Minister, who now accepts that both the location and the components of 

critical habitat are contemplated by the SARA. 

 

[43] Since, in this case, the recovery strategy identified reduced availability of prey, 

environmental contaminants and physical and acoustic disturbance as components of the critical 

habitat of the concerned killer whale populations, the Federal Court judge found that the Killer 

Whales Protection Order had to apply to all these components: Reasons at paras. 163-164 and 337 

to 339. Moreover, in light of Environmental Defence, the Minister had in fact conceded this point 

before the Federal Court judge: Reasons at paras. 159 and 163. By necessary implication, the Killer 
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Whales Protection Statement was also flawed since it did not include these elements as critical 

habitat: Reasons at paras. 337 to 339. 

 

[44] The Federal Court judge then went on to reject the Minister’s contention that the 

declarations sought in regard to the Killer Whales Protection Order were beyond the jurisdiction of 

the Federal Court. The Minister had indeed submitted that the Killer Whales Protection Order was 

not a “decision” subject to judicial review; he argued that the order was rather a “regulation” within 

the meaning of the Statutory Instruments Act, R.S.C., 1985, c. S-22, and that it was thus immune 

from judicial review. The Federal Court judge was not persuaded, ruling instead that Parliament had 

not shielded decisions under subsection 58(5) of the SARA from judicial review through the use of 

a privative clause or otherwise. In his view, the SARA was clearly a justiciable statute that imposed 

duties on the Minister, and whose actions under that statute were subject to review before the 

Federal Court: Reasons at paras 183-184. 

 

[45] The Federal Court judge also decided to hear the application concerning the Killer Whales 

Protection Statement even if the Killer Whales Protection Order had made that application moot. 

Applying the factors established in Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, 

the Federal Court judge concluded that, in view of the fundamental points of law raised by the 

proceedings, a quite live controversy between the parties did remain: Reasons at paras. 242 to 245. 

He also concluded that these points were of general importance for the interpretation and 

application of the SARA: Reasons at paras. 250-251. 
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[46] The Federal Court judge then ruled that a competent minister may not resort to another 

federal statute as a substitute for a protection order unless that statute provides an equal level of 

legal protection for critical habitat as would be engaged through a protection order: Reasons at 

paras. 257 and 272. The Federal Court judge made that ruling on the basis of a purposive reading of 

the pertinent provisions of the SARA; he concluded that Parliament had sought to limit ministerial 

discretion where the protection of critical habitat of endangered and threatened species was at issue: 

Reasons at paras. 277 to 280. 

 

[47] The Federal Court judge then went on to conclude that the Fisheries Act, and the regulations 

adopted under that statute, could not be used as a substitute for a protection order. His conclusion 

was based on the highly discretionary nature of the broad powers afforded to the Minister under the 

scheme of the Fisheries Act, including a broad discretion to authorize the destruction of fish habitat 

under subsection 35(2) and to attach conditions to a fishing licence under section 22 of the Fishery 

(General) Regulations: Reasons paras. 320-321. 

 

[48] The Federal Court judge also discarded section 36 of the Fisheries Act – which prohibits the 

deposit of a deleterious substance into waters frequented by fish – on the basis that such deposits 

may nevertheless be authorized through regulations adopted “at the Cabinet’s discretion”: Reasons 

at para. 325. 

 

[49] The Federal Court judge then went on to make eleven declarations of law. These 

declarations read as follows: 
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1. With respect to the Protection Statement Application: 

a.   The Minister of Fisheries and Oceans erred in law in determining that the critical 
habitat of the Resident Killer Whales was already legally protected by existing 
laws of Canada; 

b.   Section 58 of SARA requires that all elements of critical habitat be legally 
protected by the competent ministers; 

c.   Outreach programs, stewardship programs, voluntary codes of conduct or 
practice, voluntary protocols and/or voluntary guidelines and policy do not legally 
protect critical habitat within the meaning of section 58 of SARA, and it was 
unlawful for the Minister to have cited policy documents in the Protection 
Statement; 

d.   Ministerial discretion does not legally protect critical habitat within the meaning 
of section 58 of SARA, and it was unlawful for the Minister to have cited 
discretionary provisions of the Fisheries Act in the Protection Statement; 

e.   Prospective laws and regulations that are not yet in force do not legally protect 
critical habitat within the meaning of section 58 of SARA, and it was unlawful for 
the Minister to have cited provisions in the Protection Statement that are not yet in 
force; 

f.    Provincial laws do not legally protect critical habitat within the meaning of 
section 58 of SARA, and it was unlawful for the Minister to have cited provincial 
laws in the Protection Statement. 

  

2.  With respect to the Protection Order Application: 

a.      The Ministers acted unlawfully in limiting the application and scope of the 
Protection Order made under section 58(4) of SARA; 

b.       The Ministers have a duty under section 58 to provide legal protection against 
destruction for all components of the Resident Killer Whales’ critical habitat; 

c.        The Ministers acted unlawfully when they limited the application and scope of the 
destruction prohibition in section 58(1) of SARA to certain components of critical 
habitat but not others; 

d.       It was an error of law for the Ministers to limit the application and scope of the 
Protection Order to provide legal protection for geophysical parts of critical 
habitat only; 
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e.       It was unlawful for the Ministers to exclude the ecosystem features of Resident 
Killer Whales’ critical habitat, including availability of prey and acoustic and 
environmental factors from the scope of the Protection Order. 

 
 
The issues in this appeal 
 
[50] Though the Minister of the Environment was also a respondent before the Federal Court, 

only the Minister of Fisheries and Oceans has appealed to this Court. Moreover, that Minister’s 

appeal only concerns one of the declarations made by the Federal Court judge, namely 

declaration 1(d) providing that ministerial discretion does not legally protect critical habitat 

within the meaning of section 58 of the SARA, and that it was consequently unlawful for the 

Minister to have cited discretionary provisions of the Fisheries Act in the Killer Whales 

Protection Statement. 

 

[51] The Minister raises the standard of review as a first ground of appeal. He submits that 

Parliament entrusted him with the responsibility to manage aquatic species under both the SARA 

and the Fisheries Act, and that, consequently, he is entitled to deference as to the interpretation of 

both these statutes. 

 

[52] As a second ground of appeal, the Minister submits that he lawfully invoked the 

provisions of the Fisheries Act in the Killer Whales Protection Statement, and that he may resort 

to such provisions in any protection statement made under subsection 58(5) of the SARA. 

 

[53] This appeal consequently raises the following questions: 
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a. What is the standard of review? 

b. Did the Minister err by relying on the provisions of the Fisheries Act and of its 

regulations in making the Killer Whales Protection Statement? 

 

[54] In addition, as a preliminary matter, I must consider whether this appeal should be dismissed 

on the basis that the issues raised by the Minister are moot. 

 

Preliminary issue: Should this appeal be dismissed on the ground that the issues raised by the 
Minister are moot? 
 
[55] The Minister’s appeal concerns the Killer Whales Protection Statement, which statement 

was replaced by the Killer Whales Protection Order. As both O’Reilly J. and the Federal Court 

judge concluded in this case, the issues which are raised by these proceedings and which concern 

the Killer Whales Protection Statement are clearly moot. Hence, should this Court entertain those 

issues? 

 

[56] The Minister and the respondents are not pursuing this argument before this Court, but the 

fact that they are not raising it does not mean that this Court can simply ignore the matter. Reluctant 

as this Court is to decide a matter not fully argued before it, determining if the issues are moot 

and if so, whether they should nevertheless be decided, is a prerequisite to the disposition of this 

appeal. 
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[57] The choice of the appropriate test to apply in deciding whether a matter is moot is a question 

of law. The decision of whether to hear a moot proceeding is discretionary: Aktiebolaget Hassle v. 

Apotex Inc., 2008 FCA 88 at para. 11. The identification of the factors which must be considered in 

exercising that discretion is also a question of law:  Doucet-Boudreau v. Nova Scotia (Minister of 

Education), [2003] 3 S.C.R. 3, 2003 SCC 62 at para. 18. 

 

[58] It cannot be disputed that the issues raised are moot. It is also clear from the Federal Court 

judge’s reasons at paras. 236 to 252 that he identified the appropriate factors to consider in 

exercising his discretion to nevertheless hear these issues. In an appeal from such a judgment, 

should this Court review the exercise of the Federal Court judge’s discretion on a standard of 

reasonableness or should this Court rather exercise anew judicial discretion and decide itself 

whether or not to hear the moot issues in appeal? In past appeals, this Court seems to have preferred 

to exercise anew the discretion: see Baron v. Canada (Public Safety and Emergency Preparedness, 

2009 FCA 81 at paras. 26 to 46. 

 

[59] In Borowski v. Canada (Attorney General), above at pages 358-363, and in Doucet-

Boudreau v. Nova Scotia (Minister of Education), above at paras. 18 to 22, the Supreme Court of 

Canada has outlined the following criteria for courts to consider in exercising discretion to hear a 

moot case: 

a. the presence of an adversarial context; 

b. the concern for judicial economy; and 
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c. the need for the Court to be sensitive to its role as the adjudicative branch in our 

political framework. 

 

[60] Applying these factors, I conclude that the Federal Court judge reasonably exercised his 

discretion to hear the issues relating to the Killer Whales Protection Statement. I also conclude that 

this Court should exercise its discretion to entertain those issues even though they are moot. 

 

[61] These issues have been fully argued before both the Federal Court and this Court; and a very 

live controversy exists between the parties which will persist until they are finally decided. 

 

[62] Judicial economy will be well served if this Court addresses the issues raised. They have 

been fully canvassed in these proceedings and they will likely arise in the future in the context of 

other protection statements under the SARA. It is thus appropriate to settle these issues now rather 

than to await another case which will require additional efforts and expenditures to pursue. 

 

[63] The issues raised are of public importance, and their resolution is in the public interest. This 

case is the first to be heard by this Court concerning the scope of a protection statement under the 

SARA. Many other protection statements are being prepared and may have been issued for other 

endangered or threatened species. Consequently, both the Minister and the respondents seek 

guidance as to the interpretation and application of section 58 of the SARA. 
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[64] Finally, this Court is neither departing from its traditional role as an adjudicator nor 

intruding upon the legislative or executive sphere by deciding to hear this appeal. The issues raised 

are all questions of statutory interpretation. Moreover, the Minister – acting as a member of the 

Executive branch of government – seeks the opinion of this Court on these issues. 

 

The standard of review 

 The Minister’s position 

[65] At its core, the principal question before this Court concerns the meaning of the words 

“legally protected by provisions in, or measures under, this or any other Act of Parliament” found in 

subsection 58(5) of the SARA. That is a question of statutory interpretation, and that is not disputed 

by the Minister. 

 

[66] However, the Minister submits that Parliament has entrusted him with the responsibility to 

manage the regulatory schemes under the SARA and the Fisheries Act, and that consequently, his 

interpretation of section 58 of the SARA – and of the provisions of the Fisheries Act and of its 

regulations as they relate to that section – should be given deference. 

 

[67] The Minister relies for this proposition on Dunsmuir and recent decisions of the Supreme 

Court of Canada which have all clearly emphasized the deference which courts must show to an 

administrative tribunal when it interprets a provision of its enabling (or “home”) statute or statutes 

closely connected to its functions. The Minister notably relies on Celgene Corp. v. Canada 

(Attorney General), 2011 SCC 1, [2011] 1 S.C.R. 3 (“Celgene”) at paragraphs 33-34, Canada 
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(Human Rights Commission) v. Canada (Attorney General), 2011 SCC 53 (“Mowat”) at paragraphs 

15 to 27 and Smith v. Alliance Pipeline Ltd., 2011 SCC 7 , [2011] 1 S.C.R. 160 (“Smith”) at 

paragraph 26. In this regard, I note that the standard which applies when the interpretation of a 

statute by a government official is raised in a judicial review proceeding has been questioned by this 

Court following Dunsmuir: see Global Wireless Management v. Public Mobile Inc., 2011 FCA 194, 

[2011] 3 F.C.R. 344 at para. 35 and Toussaint v. Canada (Attorney General), 2011 FCA 213, 420 

N.R. 213 at para. 19. 

 

[68] The Minister also finds support for his position in Adam v. Canada (Environment), 2011 FC 

962; sub nom. Athabasca Chipewyan First Nation v. Canada (Minister of the Environment), [2011] 

4 C.N.L.R. 17 (“Adam”), a recent decision of the Federal Court. The applicants in Adam were 

asking the Court to order the Minister of the Environment to (a) finalize a recovery strategy under 

the SARA for the boreal caribou located in North-eastern Alberta and (b) recommend the adoption 

of an emergency protection order for these caribou under subsection 80(2) of the SARA. Without 

proceeding with a standard of review analysis, the Court in Adam concluded – based on its 

understanding of Dunsmuir and Smith – that the Minister of the Environment’s interpretation of 

subsection 80(2) of the SARA was subject to review under a reasonableness standard. Since that 

minister was interpreting his “home” statute (the SARA), and since no constitutional question, no 

question of law of central importance to the legal system as a whole, and no jurisdictional question 

was raised by the proceedings, the Minister of the Environment’s interpretation of subsection 80(2) 

of the SARA was reviewed on a standard of reasonableness: Adam at para. 40. 
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[69] The Minister submits that as the “competent minister” with respect to aquatic species, he is 

entitled to the same deference as to his interpretation of the pertinent provisions of the SARA. 

Likewise, as the minister responsible for the Fisheries Act, deference should also be extended to his 

interpretation of that statute and of its regulations. In short, the Minister submits that pursuant to the 

most recent Supreme Court of Canada jurisprudence, a presumption of deference has been extended 

to administrative decision makers – such as himself – when they interpret their enabling (or 

“home”) statutes. 

 

[70] I disagree with the Minister. For the reasons which follow, I have concluded that no 

deference is owed by this Court to the Minister as to the interpretation of the relevant provisions of 

the SARA or of the Fisheries Act and its regulations 

 

Historical and constitutional foundations of judicial review 

[71] It is useful to set out briefly the foundations of judicial review in Canada. The two guiding 

principles of the British constitution – on which the constitution of Canada is modelled – are the 

sovereignty of Parliament and the rule of law. These constitutional principles were largely 

developed as a result of the English Civil War of the 17th Century and its aftermath. This long, 

difficult and often bloody struggle between the Crown and Parliament culminated in the victory of 

the Parliamentarians in the so-called “Glorious Revolution”, which ensured the accession to the 

throne of William and Mary and led to the adoption of the Bill of Rights of 1689, later followed by 

the Act of Settlement of 1701. 
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[72] Through these historical events, the Crown’s powers were made subject to the laws of 

Parliament. Prior to the Bill of Rights of 1689, the Crown had asserted that it could “assum[e] and 

exercis[e] a power of dispensing with and suspending of laws and the execution of laws without the 

consent of Parliament”: Preamble to the Bill of Rights of 1689. While the Bill of Rights of 1689 

firmly consecrated the principle of Parliamentary sovereignty, it also implicitly empowered the 

courts, and particularly the common law courts, to both interpret Parliament’s laws and censure 

unlawful behaviour on the part of Crown officials. This was further entrenched by the subsequent 

Act of Settlement of 1701 which recognized the independence of the judiciary. 

 

[73] The Bill of Rights of 1689, the Act of Settlement of 1701, and the constitutional principles 

flowing from those documents thus ensured that the Crown and its officials would be thereafter 

bound by Parliament’s laws as interpreted by the independent common law courts: see Dussault and 

Borgeat, “Administrative Law – A Treatise” second edition, volume 4, Carswell, 1990 at pages 12-

13 and 27 to 31; A. L. Goodhart and R. E. Megarry, “Judicial Review and the Rule of Law: 

Historical Origins” (1956), 72 L.Q.R. 345 at p. 362; Lord Hailsham of St. Marylebone, “Democracy 

and Judicial Independence” (1979), 28 N.B.L.J. 7 at page 9. 

 

[74] The principles of Parliamentary sovereignty and of the rule of law are still today at the heart 

of judicial review: Dunsmuir at paras. 27 to 30. 

 

[75] With the expansion of state intervention in the first part of the 20th Century, Parliament set 

up numerous intricate legislative schemes seeking to achieve complex economic and social goals. It 
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delegated more and more powers to various administrative bodies entrusted with the authority to 

implement these schemes. Parliament also created numerous administrative tribunals to adjudicate 

the disputes resulting from these complex schemes. In some cases, Parliament sought to protect 

these administrative bodies and tribunals from interference by the courts. This was principally 

achieved by the inclusion of various privative clauses in the legislation enabling these 

administrative bodies and tribunals to carry out their functions. 

 

[76] Though the courts throughout the Commonwealth fiercely resisted these curtailments of 

their authority, they eventually relented in deference to the principle of Parliamentary sovereignty. 

However, the courts always maintained a right – albeit limited – to control administrative decisions 

on the ground that the rule of law required it in certain appropriate circumstances, notably in cases 

of excess of jurisdiction, abuse of power or failure to comply with principles of natural justice.  

 

The modern Canadian approach to judicial review of questions of law 

[77] The modern Canadian approach to judicial review of questions of law involving 

administrative tribunals can be ascertained from Canadian Union of Public Employees Local 963 

v. New Brunswick Liquor Corporation, [1979] 2 S.C.R. 227 (“C.U.P.E.”) and Blanchard v. 

Control Data Canada Ltd., [1984] 2 S.C.R. 476 (“Control Data”). Justice Lamer summarized as 

follows the Canadian approach in Control Data at pages 492-493: 

In principle, where there is a privative clause the superior courts should not be able to 
review errors of law made by the administrative tribunals. However, it is now settled that 
some errors of law can cause the arbitrator to lose his jurisdiction. The debate turns on the 
question of which errors of law result in the loss of jurisdiction. Contrary to the decision of 
Lord Denning in Pearlman v. Keepers and Governors of Harrow School, [1979] 1 All 
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E.R. 365, where he said (at p. 372) that "no court or tribunal has any jurisdiction to make 
an error of law on which the decision of the case depends" (subsequently disapproved by 
the Privy Council in South East Asia Fire Bricks Sdn. Bhd. v. Non-Metallic Mineral 
Products Manufacturing Employees Union, [1980] 3 W.L.R. 318, and Re Racal 
Communications Ltd., [1980] 2 All E.R. 634), this Court has tended since Nipawin, supra, 
[Service Employees’International Union, Local No. 333 v. Nipawin District Staff Nurses 
Association, [1975] 1 S.C.R. 382]] and C.U.P.E., supra, to avoid intervening when the 
decision of the administrative tribunal was reasonable, whether erroneous or not. In other 
words, only unreasonable errors of law can affect jurisdiction. The following extract from 
C.U.P.E., supra, at p. 237, frequently referred to in later cases, has become the classic 
statement of the approach taken by this Court: 

Put another way, was the Board's interpretation so patently unreasonable that its 
construction cannot be rationally supported by the relevant legislation and 
demands intervention by the court upon review? 

This is a very severe test and signals a strict approach to the question of judicial review. It 
is nevertheless the test which this Court has applied and continues to apply […] 

 

[78] Thus, if Parliament (or a provincial legislature) has adopted a privative clause providing that 

the decisions of an administrative tribunal – or of any other administrative decision maker – are not 

subject to judicial review for error of law, the courts should strive to respect that legislative intent 

and should only interfere where a given decision is unreasonable. 

 

[79] In subsequent cases, the Supreme Court of Canada applied this approach, even in the 

absence of a privative clause, insofar as certain factors set out in the enabling legislation made the 

legislative intent clear. 

 

[80] In Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557 (“Pezim’) 

and in Canada (Director of Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748 

(“Southam”) – both of which involved a statutory appeal – the Supreme Court of Canada did not 

apply a correctness standard to questions of law, but rather deferred to the original decision-maker’s 
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legal analysis. In both cases, the application of the reasonableness standard flowed from legislative 

intent. As noted by Justice Iacobucci in Pezim at pages 589-590: 

The central question in ascertaining the standard of review is to determine the legislative 
intent in conferring jurisdiction on the administrative tribunal.  In answering this question, 
the courts have looked at various factors.  Included in the analysis is an examination of the 
tribunal's role or function.  Also crucial is whether or not the agency's decisions are 
protected by a privative clause.  Finally, of fundamental importance, is whether or not the 
question goes to the jurisdiction of the tribunal involved. 

 

[81] In Pezim and Southam, privative clauses were found to be only one of many factors which 

may be considered for the purpose of ascertaining a legislative intent to limit the scope of a court’s 

power to review an administrative tribunal’s decision on questions of law. Factors such as the nature 

of the problem before the tribunal, the wording of the enabling (or “home”) statute, the purpose of 

that statute, and the areas of expertise could be considered to ascertain legislative intent, in addition 

to the presence or absence of a privative clause. Consequently, a so-called “pragmatic and 

functional” approach – similar to the one developed in U.E.S., local 298 v. Bibeault, [1988] 2 S.C.R. 

1048 for the identification of jurisdictional issues – was required in order to ascertain the scope of 

judicial review of an administrative tribunal’s decision: Pezim at p. 592. 

 

[82] Similar considerations were expressed in Pushpanathan v. Canada (Minister of Citizenship 

and Immigration), [1998] 1 S.C.R. 982 at paragraph 26: “The central inquiry in determining the 

standard of review exercisable by a court of law is the legislative intent of the statute creating the 

tribunal whose decision is being reviewed”. This was also reiterated in Dr. Q v. College of 

Physicians and Surgeons of British Columbia, 2003 SCC 19, [2003] 1 S.C.R. 226 at paragraph 21: 
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“…the pragmatic and functional approach inquires into legislative intent, but does so against the 

backdrop of the courts’ constitutional duty to protect the rule of law”. 

 

Dunsmuir and the subsequent case law  

[83] The Minister submits in this appeal that in view of the responsibilities conferred on him by 

the SARA and the Fisheries Act, his interpretation of those statutes is not susceptible to judicial 

review on a standard of correctness. The Minister’s position implies that the standard of review 

analysis ends as soon as Parliament confers on a minister the responsibility to administer a federal 

statute. This, the Minister submits, is the conclusion which must be drawn from the recent 

jurisprudence of the Supreme Court of Canada. I disagree. 

 

[84] The Supreme Court of Canada, in Dunsmuir, and subsequently in Celgene, Mowat and 

Smith, has not repudiated the relevance of legislative intent, nor discarded the relevance of a 

standard of review analysis, as the Minister implies. This is not what these decisions stand for. As 

noted in Dunsmuir at paragraph 30, “…determining the applicable standard of review is 

accomplished by establishing legislative intent.” 

 

[85] As Justices Bastarache and LeBel jointly noted in Dunsmuir at paragraphs 27 to 31, judicial 

review is intimately connected with the preservation of the rule of law and with maintaining 

legislative supremacy. While developing a more coherent and workable framework for judicial 

review – notably by merging the “patently unreasonable” and “reasonableness simpliciter” 
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standards of review into a single “reasonableness” standard – Dunsmuir still requires that a proper 

standard of review analysis be carried out in appropriate circumstances. 

 

[86] For this purpose, Dunsmuir has set out a two step process: first, courts ascertain whether the 

jurisprudence has already determined in a satisfactory manner the degree of deference to be 

accorded with regard to a particular question; second, where the first inquiry proves unfruitful, 

courts must proceed to a standard of review analysis involving the factors making it possible to 

identify the proper standard of review: Dunsmuir at para. 62. 

 

[87] In the case of an administrative tribunal exercising adjudicative functions in the context of 

an adversarial process, and explicitly or implicitly empowered by its enabling statute to decide 

questions of law, judicial deference will normally extend to its interpretation of its enabling statute 

or of a statute closely connected to its functions. This conclusion was drawn in Dunsmuir on the 

basis of existing case law, which had already extensively canvassed the standard of review 

applicable to adjudicative administrative tribunals. As stated in Dunsmuir at para. 54: 

[54] Guidance with regard to the questions that will be reviewed on a reasonableness 
standard can be found in the existing case law.  Deference will usually result where a 
tribunal is interpreting its own statute or statutes closely connected to its function, with 
which it will have particular familiarity: Canadian Broadcasting Corp. v. Canada 
(Labour Relations Board), [1995] 1 S.C.R. 157, at para. 48; Toronto (City) Board of 
Education v. O.S.S.T.F., District 15, [1997] 1 S.C.R. 487, at para. 39.  Deference may 
also be warranted where an administrative tribunal has developed particular expertise in 
the application of a general common law or civil law rule in relation to a specific 
statutory context: Toronto (City) v. C.U.P.E., at para. 72.  Adjudication in labour law 
remains a good example of the relevance of this approach.  The case law has moved away 
considerably from the strict position evidenced in McLeod v. Egan, [1975] 1 S.C.R. 517, 
where it was held that an administrative decision maker will always risk having its 
interpretation of an external statute set aside upon judicial review.  
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[Emphasis added] 
 
 

[88] However, deference on a question of law will not always apply, notably where the 

administrative body whose decision or action is subject to review is not acting as an adjudicative 

tribunal, is not protected by a privative clause, and is not empowered by its enabling legislation to 

authoritatively decide questions of law. A standard of review analysis is still required in appropriate 

cases. As noted by Justices Bastarache and LeBel at paragraphs 63 and 64 of Dunsmuir: 

[63]  The existing approach to determining the appropriate standard of review has 
commonly been referred to as “pragmatic and functional”.  That name is unimportant. 
Reviewing courts must not get fixated on the label at the expense of a proper 
understanding of what the inquiry actually entails.  Because the phrase “pragmatic and 
functional approach” may have misguided courts in the past, we prefer to refer simply to 
the “standard of review analysis” in the future.  

[64]  The analysis must be contextual.  As mentioned above, it is dependent on the 
application of a number of relevant factors, including: (1) the presence or absence of a 
privative clause; (2) the purpose of the tribunal as determined by interpretation of 
enabling legislation; (3) the nature of the question at issue, and; (4) the expertise of the 
tribunal.  In many cases, it will not be necessary to consider all of the factors, as some of 
them may be determinative in the application of the reasonableness standard in a specific 
case. 
 
 

[89] What Dunsmuir has made clear is that “[a]n exhaustive review is not required in every case 

to determine the proper standard of review”: Dunsmuir at para. 57. Further, Dunsmuir has also 

made clear that “at an institutional level, adjudicators … can be presumed to hold relative expertise 

in the interpretation of the legislation that gives them their mandate, as well as related legislation 

that they might often encounter in the course of their functions”: Dunsmuir at para. 68 (emphasis 

added); Nor-Man Regional Health Authority Inc. v. Manitoba Association of Health Care 

Professionals, 2011 SCC 59 at para. 53. 
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[90] Consequently, since Dunsmuir, unless the situation is exceptional, the interpretation by an 

adjudicative tribunal of its enabling statute or of statutes closely related to its functions should be 

presumed to be a question of statutory interpretation subject to deference on judicial review: Alberta 

(Information and Privacy Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61 at paras. 

34 and 41, per Justice Rothstein (“Alberta Teachers’ Association”). 

 

[91] The decisions of Celgene, Mowat, and Smith relied upon by the Minister are consistent with 

Dunsmuir and with the relevance of legislative intent. Properly understood, these cases do not 

support the Minister’ position as to the standard of review. 

 

[92] Celgene concerned the interpretation of an expression found in provisions of the Patent Act, 

R.S.C. 1985, c. P-4 by the Patented Medicine Prices Review Board. That issue of statutory 

interpretation was reviewed and decided on a standard of correctness. However, a question was 

raised as to whether correctness was the operative standard in the circumstances. This question was 

not answered by the Court in the light of its conclusion that the Board’s decision was unassailable 

under a standard of review based either on correctness or on reasonableness. The Minister’s reliance 

on this decision is therefore misplaced. 

 

[93] Mowat concerned a decision to award legal costs made by the Canadian Human Rights 

Tribunal acting in its adjudicative capacity under the Canadian Human Rights Act following an 

adversarial process. In issue in that case was the Tribunal’s interpretation of provisions in the 
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Canadian Human Rights Act. Justices LeBel and Cromwell concluded that, under Dunsmuir, 

deference should normally be extended to decisions of adjudicative tribunals as to the interpretation 

of their enabling statutes. Applying a reasonableness standard of review, Justices LeBel and 

Cromwell finally concluded that the Canadian Human Rights Tribunal’s interpretation of its 

enabling legislation was not sustainable. Again, that case does not support the Minister’s position 

since it concerned an adjudicative tribunal. 

 

[94] Smith concerned a decision to award costs made by an Arbitration Committee established 

under Part V of the National Energy Board Act, R.S.C. 1985, c. N-7. The issue in that case was the 

Arbitration Committee’s interpretation of the word “costs” in subsection 99(1) of the National 

Energy Board Act. Justice Fish, for the majority, ruled that since the Arbitration Committee was 

interpreting its enabling statute, a reasonableness standard of review applied in light of the 

principles set out in Dunsmuir. This conclusion flowed from Parliament’s intent, as noted at para. 

31 of this decision: 

[…] in fixing the costs that must be paid by expropriating parties, the Committee has been 
expressly endowed by Parliament with a wide “margin of appreciation within the range of 
acceptable and rational solutions” (Dunsmuir, at para. 47): the only costs that must be 
awarded under s. 99(1) are those “determined by the Committee to have been reasonably 
incurred”. This statutory language reflects a legislative intention to vest in Arbitration 
Committees sole responsibility for determining the nature and the amount of the costs to be 
awarded in the disputes they are bound under the NEBA to resolve. [Emphasis added] 
 

[95] The analytical framework and the presumption set out in Dunsmuir have been recently 

described as follows by Justice Fish in Nor-Man Regional Health Authority Inc. v. Manitoba 

Association of Health Care Professionals, above at paras. 35 and 36: 
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[35]  An administrative tribunal’s decision will be reviewable for correctness if it raises a 
constitutional issue, a question of “general law ‘that is both of central importance to the 
legal system as a whole and outside the adjudicator’s specialized area of expertise’”, or a 
“true question of jurisdiction or vires”. It will be reviewable for correctness as well if it 
involves the drawing of jurisdictional lines between two or more competing specialized 
tribunals (Dunsmuir, at paras  58-61; Smith, at para. 26; Toronto (City) v. C.U.P.E., Local 
79, 2003 SCC 63, [2003] 3 S.C.R. 77, at para. 62, per LeBel J.). 

[36]  The standard of reasonableness, on the other hand, normally prevails where the 
tribunal’s decision raises issues of fact, discretion or policy; involves inextricably 
intertwined legal and factual issues; or relates to the interpretation of the tribunal’s 
enabling (or “home”) statute or “statutes closely connected to its function, with which it 
will have particular familiarity” (Dunsmuir, at paras. 51 and 53-54; Smith, at para. 26). 
 

[96] This analytical framework and this presumption must be understood in the context in which 

they were developed: they concern adjudicative tribunals. The presumption is derived from the past 

jurisprudence which had extensively considered the standard of review applicable to the decisions 

of such tribunals. By empowering an administrative tribunal to adjudicate a matter between parties, 

Parliament is presumed to have restricted judicial review of that tribunal’s interpretation of its 

enabling statute and of statutes closely connected to its adjudicative functions. That presumption 

may however be rebutted if it can be found that Parliament’s intent is inconsistent with the 

presumption. 

 

[97] The Minister is inviting this Court to expand the above-described Dunsmuir analytical 

framework and presumption to all administrative decision makers who are responsible for the 

administration of a federal statute. I do not believe that Dunsmuir and the decisions of the Supreme 

Court of Canada which followed Dunsmuir stand for this proposition. 
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[98] What the Minister is basically arguing is that the interpretation of the SARA and of the 

Fisheries Act favoured by his Department and by the government’s central agencies, such as the 

Department of Justice, should prevail. The Minister thus seeks to establish a new constitutional 

paradigm under which the Executive’s interpretation of Parliament’s laws would prevail insofar as 

such interpretation is not unreasonable. This harks back to the time before the Bill of Rights of 1689 

where the Crown reserved the right to interpret and apply Parliament’s laws to suit its own policy 

objectives. It would take a very explicit grant of authority from Parliament in order for this Court to 

reach such a far-reaching conclusion. 

 

[99] The issues in this appeal concern the interpretation of a statute by a minister who is not 

acting as an adjudicator and who thus has no implicit power to decide questions of law. Of course, 

the Minister must take a view on what the statute means in order to act. But this is not the same as 

having a power delegated by Parliament to decide questions of law. The presumption of deference 

resulting from Dunsmuir, which was reiterated in Alberta Teachers’ Association at paras. 34 and 41, 

does not extend to these circumstances. The standard of review analysis set out at paragraphs 63 and 

64 of Dunsmuir must thus be carried out in the circumstances of this case in order to ascertain 

Parliament’s intent. 

 

[100] In other words, does Parliament intend to shield the Minister’s interpretation of the pertinent 

provisions of the SARA and of the Fisheries Act from judicial review on a standard of correctness? 

On the basis of the standard of review analysis further set out below, I answer in the negative. 
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Standard of review analysis 

[101] First, neither the SARA nor the Fisheries Act contains a privative clause. This is a strong 

indication of Parliament’s intent not to shield the Minister’s legal interpretation of these statutes 

from judicial review. 

 

[102] Second, as provided in section 57 of the SARA, the purpose of section 58 is “to ensure that 

[…] all the critical habitat is protected”. Hence, under subsection 58(5), the Minister “must” make a 

protection order to protect identified critical habitat unless that habitat is “legally protected by 

provisions in, or measures under, this or any other Act of Parliament”. These are all indications that 

Parliament has greatly restricted the Minister’s discretion. It would be strange indeed if the 

Minister’s interpretation of such restrictive legislative language could somehow prevail in order to 

curtail Parliament’s intent in adopting these provisions. Here again, Parliament’s intent not to shield 

the Minister’s legal interpretation from judicial review appears clear. 

 

[103] Third, the Minister acts in an administrative capacity, and not as an adjudicator, when 

preparing and issuing a protection statement under subsection 58(5) of the SARA. The fact that 

Parliament has not to set up an independent administrative tribunal to adjudicate legal issues under 

the SARA – including legal issues resulting from section 58 – is a further indication of the 

legislative intent to empower the courts with authority to adjudicate these issues on a standard of 

correctness. The question in issue is one of statutory interpretation which the courts are best 

equipped to answer in the circumstances of this case. 
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[104] Finally, though the Minister – acting on the advice of the officials of the Department of 

Fisheries and Oceans – can certainly claim expertise in the management of the fisheries and of fish 

habitat, this does not confer on the Minister expertise in the interpretation of statutes. Expertise in 

fisheries does not necessarily confer special legal expertise to interpret the statutory provisions of 

the SARA or of the Fisheries Act. 

 

[105] For these reasons, the issues of statutory interpretation raised by this appeal will be reviewed 

and determined on a standard of correctness. 

 

Did the Minister err by relying on the provisions of the Fisheries Act and of its regulations in 
making the Killer Whales Protection Statement? 

 
The Minister’s position 

[106] The Minister concedes that the protection of the critical habitat of endangered and 

threatened aquatic species under the SARA is not discretionary. However, the Minister submits that 

Parliament intended that he be allowed some flexibility as to how to provide that compulsory 

protection. The Minister further submits that such flexibility would not exist if the conclusions of 

the Federal Court judge are upheld by this Court. 

 

[107] The Minister adds that not every instrument relied on in a protection statement need be a 

“legal provision” which provides mandatory, enforceable protection against the destruction of 

critical habitat. This alternative approach would give him a large degree of flexibility in determining 

how that protection should be best provided. This, the Minister submits, is what Parliament 
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intended. Had Parliament intended only a legal prohibition from destruction to protect critical 

habitat – as it has done for residences and the killing, harming or harassing of individuals – it would 

not have provided the alternative of a protection statement. Consequently, protection measures 

relied upon in a protection statement need not be prohibitions from destruction. 

 

[108] The Minister also submits that he is seeking this flexibility not to undercut the protection of 

critical habitat or to provide protection which is inferior to what would be provided under a 

prohibition order. Rather, the Minister argues that there are other methods which can protect the 

critical habitat from destruction. The Minister specifically identifies provisions of the Fisheries Act 

as appropriate alternatives to a protection order. While the Minister recognizes that he has 

unfettered discretion under the Fisheries Act to manage fisheries, “where he has undertaken to 

comply with the SARA critical habitat protection requirements by reliance on the provisions of the 

Fisheries Act, the discretion will be exercised taking into account that reliance” (Appellant’s 

Memorandum at para. 47). 

 

[109] The difficulty I have with the Minister’s position is that it is not compatible with the 

provisions of the SARA, which clearly require compulsory “legal protection” for all identified 

critical habitat of listed endangered or threatened aquatic species. If I were to accept the Minister’s 

position, the compulsory non-discretionary critical habitat protection scheme under the SARA 

would be effectively replaced by the discretionary management scheme of the Fisheries Act. That 

is not what the SARA provides for. 
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Interpretation of the pertinent provisions of the SARA 

[110] The preamble of the SARA recognizes that “the habitat of species at risk is key to their 

conservation”. In this respect, section 57 of the SARA – which is an interpretative provision – 

provides that all critical habitat identified in a recovery strategy must be protected within 180 days 

after the recovery plan is included in the public registry: 

57. The purpose of section 58 is to 
ensure that, within 180 days after the 
recovery strategy or action plan that 
identified the critical habitat referred 
to in subsection 58(1) is included in 
the public registry, all of the critical 
habitat is protected by 

 

  (a) provisions in, or measures 
under, this or any other Act of 
Parliament, including agreements 
under section 11; or 

 (b) the application of 
subsection 58(1) 

[Emphasis added] 

57. L’article 58 a pour objet de 
faire en sorte que, dans les cent 
quatre-vingts jours suivant la mise 
dans le registre du programme de 
rétablissement ou du plan d’action 
ayant défini l’habitat essentiel visé au 
paragraphe 58(1), tout l’habitat 
essentiel soit protégé : 

 a) soit par des dispositions de 
la présente loi ou de toute autre loi 
fédérale, ou une mesure prise sous 
leur régime, notamment les 
accords conclus au titre de l’article 
11; 

 b) soit par l’application du 
paragraphe 58(1). 

[Je souligne] 
 

[111] Section 58 of the SARA adds that this protection must be achieved through legally 

enforceable measures. The pertinent provisions of section 58 read as follows: 

58. (1) Subject to this section, no 
person shall destroy any part of the 
critical habitat of any listed 
endangered species or of any listed 
threatened species — or of any listed 
extirpated species if a recovery 
strategy has recommended the 

58. (1) Sous réserve des autres 
dispositions du présent article, il est 
interdit de détruire un élément de 
l’habitat essentiel d’une espèce 
sauvage inscrite comme espèce en 
voie de disparition ou menacée — ou 
comme espèce disparue du pays dont 
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reintroduction of the species into the 
wild in Canada — if […] 

(b) the listed species is an aquatic 
species; […] 

 

(4) […] subsection (1) applies in 
respect of the critical habitat or 
portion of the critical habitat, as the 
case may be, specified in an order 
made by the competent minister. 

 

(5) Within 180 days after the 
recovery strategy or action plan that 
identified the critical habitat is 
included in the public registry, the 
competent minister must, […] with 
respect to all of the critical habitat or 
any portion of the critical habitat […] 

 (a) make the order referred to 
in subsection (4) if the critical 
habitat or any portion of the 
critical habitat is not legally 
protected by provisions in, or 
measures under, this or any other 
Act of Parliament, including 
agreements under section 11; or 

 (b) if the competent minister 
does not make the order, he or she 
must include in the public registry 
a statement setting out how the 
critical habitat or portions of it, as 
the case may be, are legally 
protected. 

[Emphasis added] 
 

un programme de rétablissement a 
recommandé la réinsertion à l’état 
sauvage au Canada : […] 

b) si l’espèce inscrite est une espèce 
aquatique; […] 
 

4) Le paragraphe (1) s’applique à 
l’habitat essentiel ou à la partie de 
celui-ci […] selon ce que précise un 
arrêté pris par le ministre compétent. 

 
 

(5) Dans les cent quatre-vingts 
jours suivant la mise dans le registre 
du programme de rétablissement ou 
du plan d’action ayant défini l’habitat 
essentiel, le ministre compétent est 
tenu, […] : 

 a) de prendre l’arrêté visé au 
paragraphe (4), si l’habitat 
essentiel ou la partie de celui-ci ne 
sont pas protégés légalement par 
des dispositions de la présente loi 
ou de toute autre loi fédérale, ou 
une mesure prise sous leur régime, 
notamment les accords conclus au 
titre de l’article 11; 

 b) s’il ne prend pas l’arrêté, de 
mettre dans le registre une 
déclaration énonçant comment 
l’habitat essentiel ou la partie de 
celui-ci sont protégés légalement. 

[Je souligne] 
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[112] The proper approach to the interpretation of these statutory provisions consists in 

determining the intent of Parliament according to a textual, contextual and purposive analysis to 

find a meaning that is harmonious with the SARA as a whole: Canada Trustco Mortgage Co. v. 

Canada, 2005 SCC 54, [2005] 2 S.C.R. 601 at para. 10; see also Rizzo & Rizzo Shoes Ltd. (Re), 

[1998] 1 S.C.R. 27 at para. 21. 

 

[113] The meaning of the word “protect” is defined as follows in the Canadian Oxford 

Dictionary, second edition: “attempt to preserve (a threatened plant or animal species) by legislating 

against hunting, collecting, etc.; restrict by law access to or development of (land) in order to 

preserve its wildlife or its undisturbed state”. Likewise, the word “protéger” is defined as follows in 

the Le Nouveau Petit Robert:  « Rendre inefficaces les efforts pour compromettre, faire disparaître 

(qqch.); garantir, sauvegarder; couvrir de manière à intercepter ce qui peut nuire, à mettre à l’abri 

des chocs, des agents atmosphériques, du regard d’autrui; abriter, défendre, garantir, préserver. » 

 

[114] In view of these dictionary definitions, it can safely be concluded that Parliament’s intent 

was to avoid interference with and destruction of critical habitat. We are far removed from the 

concept of critical habitat management advanced by the Minister. Moreover, the juxtaposition of the 

word “legally” [“légalement”] with the word “protected” [“protégés”] to form the expression 

“legally protected” [“protégés légalement”] leaves little ambiguity as to the intent of Parliament: 

critical habitat must be preserved through legally enforceable measures. 
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[115] A legal protection scheme is not a regulatory management scheme. Had Parliament’s intent 

been to authorize the Minister to regulate critical habitat of aquatic species through existing 

regulatory schemes – such as the Fisheries Act – it would not have adopted a provision requiring the 

compulsory non-discretionary legal protection of that habitat. 

 

[116] This textual analysis is reinforced by a contextual and purposive analysis. 

 

[117] Section 57 of the SARA provides in no uncertain language that the purpose of section 58 is 

to ensure that all the critical habitat is protected by provisions in, or measures under, an Act of 

Parliament or by a protection order issued under subsections 58(1) and (4) of the SARA. Surely this 

is an indication that there must be some equivalence between the two contemplated means of 

protection. They need not be the same, but surely they must have the same objective. Pursuant to 

subsection 58(1), the objective of a protection order is to ensure that “no person […] destroy any 

part of the critical habitat of any listed endangered species or of any listed threatened species […] if 

the listed species is an aquatic species”. Provisions in, or measures under, an Act of Parliament 

should thus – in principle – achieve the same objective if they are to be resorted to as a substitute to 

a protection order. 

 

[118] The Minister however cites the reference to “agreements under section 11” found in 

paragraph 58(5)(a) of the SARA. He concludes from this reference that Parliament’s intent was to 

allow non-compulsory discretionary measures as alternatives to a protection order. The Minister’s 

argument, based on this reference, is misguided. Section 11 conservation agreements are simply 
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referred at paragraph 58(5)(a) as examples of alternative measures which may be taken to protect 

critical habitat from destruction. However, if a section 11 conservation agreement is to constitute a 

valid alternative to a protection order, it must ensure that the critical habitat is “legally protected” 

from destruction. 

 

[119] There may be a wide variety of conservation agreements under section 11 of the SARA. 

Subsection 11(2) identifies agreements providing measures with respect to (a) monitoring the status 

of species; (b) developing and implementing education and public awareness programs; (c) 

developing and implementing recovery strategies, action plans and management plans; (d) 

protecting a species habitat, including its critical habitat; and (e) undertaking research projects in 

support of recovery efforts for the species. Only a section 11 conservation agreement under 11(2)(d) 

protecting a species critical habitat could qualify under section 58, and only insofar as that 

agreement legally protects that habitat from destruction through non-discretionary means. Were it 

otherwise, the Minister could simply “contract himself out” of section 58, which is an absurd 

proposition. 

 

[120] Sections 74 and 77 of the SARA also support the view that the provisions in, or measures 

under, an Act of Parliament should achieve the same objective as a protection order if they are to be 

accepted as a substitute to such an order. 

 

[121] Section 74 of the SARA restricts the authority of a “competent minister” – including the 

appellant Minister in this case – from entering into an agreement, issuing a permit or licence or 
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making an order under another Act of Parliament – such as the Fisheries Act – authorizing a person 

to engage in an activity “affecting” the critical habitat of a listed wildlife species unless (a) the 

activity is scientific research relating to the conservation of the species and conducted by qualified 

persons; (b) the activity benefits the species or is required to enhance its survival; or (c) affecting the 

species is incidental to the carrying out of the activity: paragraph 74(a) and subsection 73(2) of the 

SARA. 

 

[122] Even in such limited circumstances, the agreement may be entered into, or the permit issued, 

pursuant to section 74 only if the competent minister is of the opinion that all reasonable alternatives 

have been considered and the best solution has been adopted, measures have been taken to minimize 

the impact of the activity, and the activity will not jeopardize the survival or recovery of the species: 

paragraph 74(a) and subsection 73(3) of the SARA. 

 

[123] Moreover, subsection 77(1) of the SARA provides that a person or body – other than a 

“competent minister” – authorized under any Act of Parliament to issue or approve a licence, a 

permit or any other authorization for an activity that may result in the destruction of critical habitat 

of a listed wildlife species may only proceed after consulting the competent minister and 

considering reasonable alternatives. However, where the critical habitat is subject to section 58 – 

such as the critical habitat of listed endangered or threatened aquatic species – subsection 77(2) of 

the SARA provides, for greater certainty, that section 58 applies even though such a licence, permit 

or other authorization has been issued. It is noteworthy that subsection 77(2) refers to section 58 of 

the SARA as a whole, including both a protection order made under subsections 58(1) and (4), and 
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a protection statement made under paragraph 58(5)(b), thus emphasising that both measures seek to 

protect critical habitat from destruction.  

 

[124] It is apparent from the overall structure of the SARA that critical habitat of species subject to 

section 58 – such as listed endangered or threatened aquatic species – cannot be destroyed or 

detrimentally affected through a permit or other authorization issued in application of sections 74 or 

77 of the SARA. This is another indication that the purpose of section 58 – under a protection order 

or through statutory provisions or measures identified in a protection statement – is to protect 

critical habitat from destruction, including from destruction resulting from activities authorized 

under federal permits, licences or authorizations issued or entered into under Acts of Parliament. 

 

[125] In conclusion, a textual, contextual and purposive analysis of section 58 of the SARA shows 

that Parliament is precisely seeking to avoid the destruction of identified critical habitat of listed 

endangered and threatened aquatic species though any means, including through activities 

authorized under discretionary permits or licences. Consequently, a provision in, or a measure 

under, an Act of Parliament only legally protects critical habitat for the purposes of section 58 if that 

provision or measure prevents the destruction of critical habitat through legally enforceable means 

which are not subject to ministerial discretion. 

 

Section 35 of the Fisheries Act 

[126] I will now turn to the Fisheries Act to ascertain if the provisions of that statute may be relied 

upon by the Minister for the purposes of section 58 of the SARA. 
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[127] Subsection 35(1) of the Fisheries Act prohibits any work or undertaking that results in the 

harmful alteration, disruption or destruction of fish habitat. However, subsection 35(2) allows the 

Minister to authorize the alteration, disruption or destruction of fish habitat under any conditions he 

deems appropriate. The prohibitions set out in subsection 35(1), when read in conjunction with 

subsection 35(2), thus constitute a legal means whereby the Minister is enabled to manage and 

control the alteration, disruption or destruction of fish habitat. In other words, subsection 35(2) 

allows the Minister to issue a permit to a person to engage in conduct harmful to fish habitat that 

would otherwise contravene subsection 35(1): Quebec (Attorney General) v. Moses, 2010 SCC 17, 

[2010] 1 S.C.R. 477 at para. 49. 

 

[128] The provision reads as follows: 

35. (1) No person shall carry on 
any work or undertaking that results in 
the harmful alteration, disruption or 
destruction of fish habitat. 

(2) No person contravenes 
subsection (1) by causing the 
alteration, disruption or destruction of 
fish habitat by any means or under any 
conditions authorized by the Minister 
or under regulations made by the 
Governor in Council under this Act. 

 

35. (1) Il est interdit d’exploiter des 
ouvrages ou entreprises entraînant la 
détérioration, la destruction ou la 
perturbation de l’habitat du poisson. 
 
(2) Le paragraphe (1) ne s’applique pas 
aux personnes qui détériorent, 
détruisent ou perturbent l’habitat du 
poisson avec des moyens ou dans des 
circonstances autorisés par le ministre 
ou conformes aux règlements pris par 
le gouverneur en conseil en application 
de la présente loi. 

 

[129] In the Minister’s submission, it “is irrelevant” that subsection 35(2) allows for the alteration, 

disruption or destruction of fish habitat, since “the mere possibility of a future authorization can not 
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negate the fact that s. 35(1) provides habitat protection”: Appellant’s Memorandum at para. 51. He 

adds that “[a]lthough the Minister’s discretion under the Fisheries Act is generally very broad, 

where the Minister has relied on the protections provided by the Fisheries Act to meet the 

requirements of the SARA, that reliance will guide the exercise of discretion to ensure that critical 

habitat remains protected”: Appellant’s Memorandum at para. 2. 

 

[130] The Minister reads subsection 35(1) in isolation from subsection 35(2). However, both 

subsections are closely related and interdependent; they must be read and understood together. 

There is no dispute that the protection offered fish habitat under subsection 35(1) may be waived at 

the discretion of the Minister acting under subsection 35(2). Consequently, this provision cannot 

ensure that the critical habitat of endangered or threatened aquatic species is “legally protected” 

under the meaning of section 58 of the SARA. 

 

[131] The Minister – through his counsel – states that he intends not to use his discretion under 

subsection 35(2) of the Fisheries Act to authorize the destruction of critical habitat. However, he 

does not explain how his intent can be legally enforced should he change his mind in the future for 

some presumably good reason; nor does he explain how his current intent would bind his 

successors. Intent not to use discretion is not legally enforceable. A mere intent does not ensure that 

critical habitat is “legally protected” under the meaning of section 58 of the SARA. 

 

Section 36 of the Fisheries Act 
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[132] Section 36 of the Fisheries Act is meant to prevent the pollution of water frequented by fish 

– which includes marine animals – by prohibiting any person from depositing deleterious 

substances of any type in such water or in any place under any conditions where the deleterious 

substances may enter such water. However, subsection 36(4) of the Fisheries Act allows for the 

deposit of wastes, pollutants and deleterious substances in such waters or places in a quantity or 

concentration and under the conditions authorized by regulation made by the Governor in Council 

under any Act of Parliament or under subsection 36(5) of the Fisheries Act. 

 

[133] The pertinent provisions of section 36 of the Fisheries Act read as follows: 

(3) Subject to subsection (4), no person 
shall deposit or permit the deposit of a 
deleterious substance of any type in 
water frequented by fish or in any place 
under any conditions where the 
deleterious substance or any other 
deleterious substance that results from 
the deposit of the deleterious substance 
may enter any such water. 
 

(4) No person contravenes subsection 
(3) by depositing or permitting the 
deposit in any water or place of 

 (a) waste or pollutant of a type, 
in a quantity and under conditions 
authorized by regulations applicable to 
that water or place made by the 
Governor in Council under any Act 
other than this Act; or 
 
 
 (b) a deleterious substance of a 
class, in a quantity or concentration and 
under conditions authorized by or 

(3) Sous réserve du paragraphe (4), il 
est interdit d’immerger ou de rejeter 
une substance nocive — ou d’en 
permettre l’immersion ou le rejet — 
dans des eaux où vivent des poissons, 
ou en quelque autre lieu si le risque 
existe que la substance ou toute autre 
substance nocive provenant de son 
immersion ou rejet pénètre dans ces 
eaux. 

(4) Par dérogation au paragraphe (3), 
il est permis d’immerger ou de rejeter: 

 

 a) les déchets ou les polluants 
désignés par les règlements 
applicables aux eaux ou lieux en 
cause pris par le gouverneur en 
conseil en application d’une autre 
loi, pourvu que les conditions, 
notamment les quantités 
maximales, qui y sont fixées 
soient respectées; 

 b) les substances nocives des 
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pursuant to regulations applicable to 
that water or place or to any work or 
undertaking or class thereof, made by 
the Governor in Council under 
subsection (5). 
 
 
 

 

(5) The Governor in Council may 
make regulations for the purpose of 
paragraph (4)(b) prescribing 

 (a) the deleterious substances 
or classes thereof authorized to be 
deposited notwithstanding 
subsection (3); 

 (b) the waters or places or 
classes thereof where any 
deleterious substances or classes 
thereof referred to in paragraph (a) 
are authorized to be deposited; 

 (c) the works or undertakings 
or classes thereof in the course or 
conduct of which any deleterious 
substances or classes thereof 
referred to in paragraph (a) are 
authorized to be deposited; 

 (d) the quantities or 
concentrations of any deleterious 
substances or classes thereof 
referred to in paragraph (a) that 
are authorized to be deposited; 

 (e) the conditions or 
circumstances under which and 
the requirements subject to which 
any deleterious substances or 
classes thereof referred to in 

catégories désignées ou prévues par les 
règlements applicables aux eaux ou 
lieux en cause, ou aux ouvrages ou 
entreprises ou à leurs catégories, pris 
par le gouverneur en conseil en 
application du paragraphe (5), pourvu 
que les conditions, notamment les 
quantités maximales et les degrés de 
concentration, qui y sont fixées soient 
respectées. 
 

(5) Pour l’application de l’alinéa 
(4)b), le gouverneur en conseil peut, 
par règlement, déterminer : 

 a) les substances ou catégories 
de substances nocives dont 
l’immersion ou le rejet sont 
autorisés par dérogation au 
paragraphe (3); 

 b) les eaux et les lieux ou leurs 
catégories où l’immersion ou le 
rejet des substances ou catégories 
de substances visées à l’alinéa a) 
sont autorisés; 

 c) les ouvrages ou entreprises 
ou catégories d’ouvrages ou 
d’entreprises pour lesquels 
l’immersion ou le rejet des 
substances ou des catégories de 
substances visées à l’alinéa a) sont 
autorisés; 

 d) les quantités ou les degrés 
de concentration des substances ou 
des catégories de substances 
visées à l’alinéa a) dont 
l’immersion ou le rejet sont 
autorisés; 

 e) les conditions, les quantités, 
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paragraph (a) or any quantities or 
concentrations of those deleterious 
substances or classes thereof are 
authorized to be deposited in any 
waters or places or classes thereof 
referred to in paragraph (b) or in 
the course or conduct of any 
works or undertakings or classes 
thereof referred to in paragraph 
(c); and 

 (f) the persons who may 
authorize the deposit of any 
deleterious substances or classes 
thereof in the absence of any other 
authority, and the conditions or 
circumstances under which and 
requirements subject to which 
those persons may grant the 
authorization. 

 

les exigences préalables et les 
degrés de concentration autorisés 
pour l’immersion ou le rejet des 
substances ou catégories de 
substances visées à l’alinéa a) 
dans les eaux et les lieux visés à 
l’alinéa b) ou dans le cadre des 
ouvrages ou entreprises visés à 
l’alinéa c); 

  

 f) les personnes habilitées à 
autoriser l’immersion ou le rejet 
de substances ou de catégories de 
substances nocives en l’absence de 
toute autre autorité et les 
conditions et exigences attachées à 
l’exercice de ce pouvoir. 

 

[134] The principal regulations made under subsection 36(5) of the Fisheries Act are the Metal 

Mining Effluent Regulations, SOR/2002-222, and the Pulp and Paper Effluent Regulations, 

SOR/92-269. 

 

[135] The Metal Mining Effluent Regulations allow the deposit of mining effluent that contain 

deleterious substances into waters frequented by fish insofar as (a) the concentration of the 

deleterious substance in the effluent does not exceed the authorized limits set out in the regulations; 

(b) the pH of the effluent is equal to or greater than 6.0 but is not greater than 9.5; and (c) the 

deleterious substance is not an acutely lethal effluent. The authorization is subject to numerous 
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conditions set out in the regulations and which concern in particular environmental effects 

monitoring, effluent monitoring, and reporting. 

 

[136] The Pulp and Paper Effluent Regulations allow, for the purpose of paragraph 36(4)(b) of the 

Fisheries Act, the deposit in any water or place – up to certain prescribed maxima – of any matter 

that consumes oxygen dissolved in water and of suspended solids by 

(a) the owner or operator of a pulp or paper mill: paragraph 6(1)(a) and section 14; 

(b) the owner or operator of a facility that treats effluent from a pulp or paper mill and who 

is specifically so authorized: subsection 6(2), paragraph 15(1)(c) and (d), subsections 16(4) 

and 18(1) and section 21;  

(c) the owner and operator of a pulp or paper mill that treats waste water in addition to its 

own effluent, that commenced operations before November 3, 1971, and who is specifically 

so authorized: paragraphs 6(1)(b) and 15(1)(a), subsections 16(1) and 18(1) and section 19;  

(d) the owner or operator of a pulp or paper mill that commenced operations before 

November 3, 1971, who has since that date treated effluent from the production of 

dissolving grade sulphite pulp, and who is specifically so authorized: paragraphs 6(1)(b) and 

15(1)(b), subsections 16(2) and 18(1) and section 20;  

(e) the Port Alberni Mill: sections 33 and 34. 

There are also numerous conditions set out in the regulations concerning monitoring and 

reporting. 
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[137] The Federal Court judge ruled that section 36 of the Fisheries Act could not be relied on by 

the Minister for the purposes of a protection statement under section 58 of the SARA. He based this 

ruling on his conclusion that though this section “prohibits the deposit of a deleterious substance 

into water frequented by fish [it] allows for the authorization of such deposits through regulation at 

Cabinet’s discretion”: Reasons at para. 325. I am unable to agree with that ruling. 

 

[138] Compliance with subsection 36(3) of the Fisheries Act may not be waived by the Minister 

through a licence, permit or other authorization, nor may the Minister authorize derogations from 

the Metal Mining Effluent Regulations or the Pulp and Paper Effluent Regulations. Measures under 

this section and these regulations are legally enforceable and are not subject to ministerial 

discretion. This section and the regulations made under it thus provide for compulsory, non-

discretionary and legally enforceable measures.  

 

[139] Like most other regulatory provisions, regulations made under section 36 of the Fisheries 

Act may be adopted or amended from time to time. The fact a statutory provision or a regulatory 

provision may be eventually modified does not entail that it may not be relied upon by the Minister 

for the purposes of subsection 58(5) of the SARA. Where it otherwise, the Minister could rely on no 

statutory or regulatory provision. This is not what subsection 58(5) of the SARA provides. There is 

a fundamental difference between a non-discretionary and legally enforceable regulation and a 

discretionary ministerial licencing scheme. 
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[140] In a given case, the combined operation of section 36 of the Fisheries Act and of the 

regulations made under that section may afford protection from destruction for critical habitat. 

Indeed, the limits set out in the Metal Mining Effluent Regulations and the Pulp and Paper Effluent 

Regulations are legally enforceable and may, in appropriate circumstances, be viewed as protecting 

critical habitat. Where this is the case, section 36 and its regulations may afford a particular 

endangered or threatened species the legal protection mandated by section 58 of the SARA. In such 

appropriate cases, these provisions may be relied upon as ensuring that critical habitat is “legally 

protected” under section 58 of the SARA. Consequently, in appropriate circumstances, section 36 of 

the Fisheries Act and its regulations may be relied upon in a protection statement made under 

paragraph 58(5)(b) of the SARA.  

 

[141] However, in this case, there is no evidence in the record before this Court showing whether 

the pollution controls set out in these regulations protect from destruction the critical habitat of the 

concerned killer whale populations. Therefore, there was no basis in these proceedings upon which 

the Federal Court judge could have determined whether the Minister’s reliance on section 36 of the 

Fisheries Act could have been justified in light of the provisions of section 58 of the SARA. 

 

[142] Consequently, to the extent that the Federal Court judge’s declaration impedes the Minister 

from relying, in appropriate cases, on section 36 of the Fisheries Act and its regulations for the 

purposes of a protection statement made under paragraph 58(1)(b) of the SARA, it cannot stand. 

However, in light of the evidentiary record before us and the nature of these proceedings, we need 
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not decide if the Minister’s reliance on this provision met the requirements of section 58 of the 

SARA in this case.  

 

The regulation of fisheries 

[143] In the Killer Whales Protection Statement, the Minister relied on the existing fishery 

management scheme adopted under the Fisheries Act. The Minister submits that the existing salmon 

fishery management scheme offers adequate protection to ensure the availability of salmon prey for 

the concerned killer whale populations. 

 

[144] In his memorandum, the Minister cites, for this purpose, section 22 of the Fishery 

(General) Regulations, sections 51 to 60 and schedule VI of the Pacific Fisheries Regulations, 

1993, SOR/94-54 and sections 42 to 50 and schedule VI of the British Columbia Sport Fishing 

Regulations, 1996, SOR/96-137. These regulations, in the Minister’s view, are measures taken 

under an Act of Parliament which “legally protect” critical habitat within the meaning of section 

58 of the SARA. 

 

[145] Section 22 of the Fishery (General) Regulations empowers the Minister to specify, at his 

discretion, licence conditions for the proper management and control of fisheries and for the 

conservation and protection of fish. Sections 51 to 60 and schedule VI of the Pacific Fisheries 

Regulations, and sections 42 to 50 and schedule VI of the British Columbia Sport Fishing 

Regulations respectively outline a management regime for commercial and sports salmon 

fisheries in Pacific Ocean waters and in British Columbia. 
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[146] The Minister’s reliance on these regulations is misguided. These regulations do not seek 

to prohibit the destruction of salmon prey as an element of critical habitat. Rather, they provide 

the framework for the management of the Pacific salmon fisheries under a highly discretionary 

ministerial licencing scheme. 

 

[147] Subsection 7(1) of the Fisheries Act gives the Minister “absolute discretion” to issue 

fishing licences, while paragraph 22(1)(a) of the Fishery (General) Regulations allows the 

Minister to specify in a licence the quantities of fish that are permitted to be taken. These are 

very broad discretionary powers: Comeau’s Sea Foods Ltd. v. Canada (Minister of Fisheries and 

Oceans), [1997] 1 S.C.R. 12; Carpenter Fishing Corp. v. Canada, [1998] 2 F.C. 548 (C.A.), 221 

N.R. 372, at para. 37. 

 

[148] This Court should not approve the substitution of the non-discretionary and compulsory 

critical habitat protection scheme of section 58 of the SARA by the discretionary fisheries 

management scheme established under the Fisheries Act and its regulations. 

 

[149] The protection of critical habitat should not be confused with the management of critical 

habitat. The SARA calls for both the protection of critical habitat under section 58 and for 

management measures to ensure the recovery of that habitat through actions plans and other 

methods. 
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[150] As held in Environmental Defence, critical habitat connotes both a location – in this case the 

areas identified in the recovery strategy and illustrated in the maps attached to these reasons – and 

the attributes of that location – in this case the availability of salmon prey in those areas. Section 58 

requires that the salmon prey in those identified areas be protected from destruction. SARA also 

requires that management measures be taken outside those areas to ensure the recovery of that 

critical habitat, i.e. improving the availability of salmon prey in the areas. These management 

measures can be provided for in action plans under sections 47 to 54 of the SARA or through 

licence conditions adopted under section 75 of the SARA. 

 

[151] Though the Minister is justified to pursue management measures to improve salmon prey 

availability for the concerned killer whale populations, he cannot use these management measures 

as a substitute for the mandatory protection of such prey within the critical habitat areas identified in 

the recovery strategy, as required under section 58 of the SARA. 

 

Conclusions 

[152] For the reasons set out above, declaration 1(d) found in the judgment of the Federal Court 

judge should be upheld save insofar as, for the purposes of section 58 of the SARA, it impedes the 

Minister from relying, in appropriate cases, on section 36 of the Fisheries Act and the regulations 

adopted under that section. I would therefore allow this appeal to that extent only, and consequently 

quash in part declaration 1(d) of the Federal Court’s judgment. Giving the judgment which should 

have been given, I would therefore replace that declaration with the following: 
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Ministerial discretion does not legally protect critical habitat within the meaning 
of section 58 of the Species at Risk Act, and it was unlawful for the Minister to 
have cited provisions of the Fisheries Act in the Killer Whales Protection 
Statement where such provisions are subject to ministerial discretion. 

 

[153] The respondents have been largely successful in this appeal. I would therefore award costs 

to the respondents. 

 

"Robert M. Mainville" 
J.A. 

 
 
“I agree. 
 M. Nadon J.A.” 
 
 
“I agree. 
 K. Sharlow J.A.” 
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APPENDIX A 
 
Pertinent Provisions of the Species at Risk Act, S.C. 2002, c. 29 
 
 

Preamble 

Recognizing that 

Canada’s natural heritage is an 
integral part of our national 
identity and history, 

wildlife, in all its forms, has value 
in and of itself and is valued by 
Canadians for aesthetic, cultural, 
spiritual, recreational, educational, 
historical, economic, medical, 
ecological and scientific reasons, 

Canadian wildlife species and 
ecosystems are also part of the 
world’s heritage and the 
Government of Canada has 
ratified the United Nations 
Convention on the Conservation 
of Biological Diversity, 

providing legal protection for 
species at risk will complement 
existing legislation and will, in 
part, meet Canada’s commitments 
under that Convention, 

the Government of Canada is 
committed to conserving 
biological diversity and to the 
principle that, if there are threats 
of serious or irreversible damage 
to a wildlife species, cost-effective 
measures to prevent the reduction 
or loss of the species should not be 
postponed for a lack of full 
scientific certainty, 

[…] 

Préambule 

Attendu : 

que le patrimoine naturel du 
Canada fait partie intégrante de 
notre identité nationale et de notre 
histoire; 

que les espèces sauvages, sous 
toutes leurs formes, ont leur valeur 
intrinsèque et sont appréciées des 
Canadiens pour des raisons 
esthétiques, culturelles, 
spirituelles, récréatives, 
éducatives, historiques, 
économiques, médicales, 
écologiques et scientifiques; 

que les espèces sauvages et les 
écosystèmes du Canada font aussi 
partie du patrimoine mondial et 
que le gouvernement du Canada a 
ratifié la Convention des Nations 
Unies sur la diversité biologique; 

que l’attribution d’une protection 
juridique aux espèces en péril 
complétera les textes législatifs 
existants et permettra au Canada 
de respecter une partie des 
engagements qu’il a pris aux 
termes de cette convention; 

que le gouvernement du Canada 
s’est engagé à conserver la 
diversité biologique et à respecter 
le principe voulant que, s’il existe 
une menace d’atteinte grave ou 
irréversible à une espèce sauvage, 
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knowledge of wildlife species and 
ecosystems is critical to their 
conservation, 

the habitat of species at risk is key 
to their conservation 

 
 
 
 
 
 
 
 
2. (1) The definitions in this subsection 
apply in this Act. 
 
“aquatic species” means a wildlife 
species that is a fish, as defined in 
section 2 of the Fisheries Act, or a 
marine plant, as defined in section 47 of 
that Act. 
 
“competent minister” means 
 

(a) the Minister responsible for the 
Parks Canada Agency with respect 
to individuals in or on federal lands 
administered by that Agency; 
 
(b) the Minister of Fisheries and 
Oceans with respect to aquatic 
species, other than individuals 
mentioned in paragraph (a); and 
 
(c) the Minister of the Environment 
with respect to all other individuals. 

 
 
 
“critical habitat” means the habitat that 
is necessary for the survival or recovery 
of a listed wildlife species and that is 

le manque de certitude scientifique 
ne soit pas prétexte à retarder la 
prise de mesures efficientes pour 
prévenir sa disparition ou sa 
décroissance; 

[…] 
que la connaissance des espèces 
sauvages et des écosystèmes est 
essentielle à leur conservation; 

que l’habitat des espèces en péril 
est important pour leur 
conservation; 

 
2. (1) Les définitions qui suivent 
s’appliquent à la présente loi. 
 
« espèce aquatique » Espèce sauvage 
de poissons, au sens de l’article 2 de la 
Loi sur les pêches, ou de plantes 
marines, au sens de l’article 47 de cette 
loi. 
 
« ministre compétent » 
 

a) En ce qui concerne les individus 
présents dans les parties du territoire 
domanial dont la gestion relève de 
l’Agence Parcs Canada, le ministre 
responsable de celle-ci; 
 
b) en ce qui concerne les espèces 
aquatiques dont les individus ne sont 
pas visés par l’alinéa a), le ministre 
des Pêches et des Océans; 
 

c) en ce qui concerne tout autre 
individu, le ministre de 
l’Environnement. 
 
« habitat essentiel » L’habitat 
nécessaire à la survie ou au 
rétablissement d’une espèce sauvage 
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identified as the species’ critical habitat 
in the recovery strategy or in an action 
plan for the species. 
 
 
“endangered species” means a wildlife 
species that is facing imminent 
extirpation or extinction. 
 
 
“extirpated species” means a wildlife 
species that no longer exists in the wild 
in Canada, but exists elsewhere in the 
wild. 
 
“habitat” means 
 

(a) in respect of aquatic species, 
spawning grounds and nursery, 
rearing, food supply, migration and 
any other areas on which aquatic 
species depend directly or indirectly 
in order to carry out their life 
processes, or areas where aquatic 
species formerly occurred and have 
the potential to be reintroduced; and 
 
(b) in respect of other wildlife 
species, the area or type of site where 
an individual or wildlife species 
naturally occurs or depends on 
directly or indirectly in order to carry 
out its life processes or formerly 
occurred and has the potential to be 
reintroduced. 

 
“Minister” means the Minister of the 
Environment. 
 
“residence” means a dwelling-place, 
such as a den, nest or other similar area 
or place, that is occupied or habitually 
occupied by one or more individuals 
during all or part of their life cycles, 

inscrite, qui est désigné comme tel dans 
un programme de rétablissement ou un 
plan d’action élaboré à l’égard de 
l’espèce. 
 
« espèce en voie de disparition » 
Espèce sauvage qui, de façon 
imminente, risque de disparaître du 
pays ou de la planète. 
 
 « espèce disparue du pays » Espèce 
sauvage qu’on ne trouve plus à l’état 
sauvage au Canada, mais qu’on trouve 
ailleurs à l’état sauvage. 
 
« habitat » 
 

a) S’agissant d’une espèce aquatique, 
les frayères, aires d’alevinage, de 
croissance et d’alimentation et routes 
migratoires dont sa survie dépend, 
directement ou indirectement, ou 
aires où elle s’est déjà trouvée et où 
il est possible de la réintroduire; 
 
 
 
b) s’agissant de toute autre espèce 
sauvage, l’aire ou le type d’endroit 
où un individu ou l’espèce se 
trouvent ou dont leur survie dépend 
directement ou indirectement ou se 
sont déjà trouvés, et où il est possible 
de les réintroduire. 

 
 
« ministre » Le ministre de 
l’Environnement. 
 
« résidence » Gîte — terrier, nid ou 
autre aire ou lieu semblable — occupé 
ou habituellement occupé par un ou 
plusieurs individus pendant tout ou 
partie de leur vie, notamment pendant 
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including breeding, rearing, staging, 
wintering, feeding or hibernating. 
 
 
“species at risk” means an extirpated, 
endangered or threatened species or a 
species of special concern. 
 
“species of special concern” means a 
wildlife species that may become a 
threatened or an endangered species 
because of a combination of biological 
characteristics and identified threats. 
 
 
“threatened species” means a wildlife 
species that is likely to become an 
endangered species if nothing is done 
to reverse the factors leading to its 
extirpation or extinction. 
 
(3) A reference to a competent minister 
in any provision of this Act is to be 
read as a reference to the competent 
minister in respect of the wildlife 
species, or the individuals of the 
wildlife species, to which the provision 
relates. 
2002, c. 29, ss. 2, 141.1; 2005, c. 2, s. 
14. 
 
5. This Act is binding on Her Majesty 
in right of Canada or a province. 
 
6. The purposes of this Act are to 
prevent wildlife species from being 
extirpated or becoming extinct, to 
provide for the recovery of wildlife 
species that are extirpated, endangered 
or threatened as a result of human 
activity and to manage species of 
special concern to prevent them from 
becoming endangered or threatened. 
 

la reproduction, l’élevage, les haltes 
migratoires, l’hivernage, l’alimentation 
ou l’hibernation. 
 
« espèce en péril » Espèce sauvage 
disparue du pays, en voie de 
disparition, menacée ou préoccupante. 
 
« espèce préoccupante » Espèce 
sauvage qui peut devenir une espèce 
menacée ou une espèce en voie de 
disparition par l’effet cumulatif de ses 
caractéristiques biologiques et des 
menaces signalées à son égard. 
 
« espèce menacée » Espèce sauvage 
susceptible de devenir une espèce en 
voie de disparition si rien n’est fait pour 
contrer les facteurs menaçant de la faire 
disparaître. 
 
(3) La mention de ministre compétent 
dans une disposition de la présente loi 
vaut celle du ministre compétent à 
l’égard d’une espèce sauvage, ou des 
individus d’une telle espèce, auxquels 
la disposition s’applique.  
2002, ch. 29, art. 2 et 141.1; 2005, ch. 
2, art. 14. 
 
 
5. La présente loi lie Sa Majesté du 
chef du Canada ou d’une province. 
 
6. La présente loi vise à prévenir la 
disparition — de la planète ou du 
Canada seulement — des espèces 
sauvages, à permettre le rétablissement 
de celles qui, par suite de l’activité 
humaine, sont devenues des espèces 
disparues du pays, en voie de 
disparition ou menacées et à favoriser 
la gestion des espèces préoccupantes 
pour éviter qu’elles ne deviennent des 
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8. (1) The Minister is responsible for 
the administration of this Act, except in 
so far as this Act gives responsibility to 
another minister. 
 
 
11. (1) A competent minister may, after 
consultation with every other 
competent minister, and with the 
Canadian Endangered Species 
Conservation Council or any of its 
members if he or she considers it 
appropriate to do so, enter into a 
conservation agreement with any 
government in Canada, organization or 
person to benefit a species at risk or 
enhance its survival in the wild. 
 
 (2) The agreement must provide for 
the taking of conservation measures 
and any other measures consistent with 
the purposes of this Act, and may 
include measures with respect to  
 
 (a) monitoring the status of the 

species; 
 
 (b) developing and implementing 

education and public awareness 
programs; 

 
 (c) developing and implementing 

recovery strategies, action plans 
and management plans; 

 
 
 (d) protecting the species’ habitat, 

including its critical habitat; or  
 
 
 (e) undertaking research projects in 

espèces en voie de disparition ou 
menacées. 
 
8. (1) Sous réserve des dispositions de 
la présente loi conférant une 
responsabilité particulière à un autre 
ministre, le ministre est responsable de 
l’application de la présente loi. 
 
11. (1) Après consultation de tout autre 
ministre compétent et, s’il l’estime 
indiqué, du Conseil canadien pour la 
conservation des espèces en péril ou de 
tout membre de celui-ci, le ministre 
compétent peut conclure avec un 
gouvernement au Canada, une 
organisation ou une personne un accord 
de conservation qui est bénéfique pour 
une espèce en péril ou qui améliore ses 
chances de survie à l’état sauvage. 
 
 (2) L’accord doit prévoir des 
mesures de conservation et d’autres 
mesures compatibles avec l’objet de la 
présente loi, et peut prévoir des 
mesures en ce qui concerne : 
 
 a) le suivi de la situation de 
l’espèce; 
 
 b) l’élaboration et la mise en 

oeuvre de programmes d’éducation 
et de sensibilisation du public; 

 
 c) l’élaboration et la mise en 

oeuvre de programmes de 
rétablissement, de plans d’action et 
de plans de gestion; 

 
 d) la protection de l’habitat de 

l’espèce, notamment son habitat 
essentiel; 

 
 e) la mise sur pied de projets de 
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support of recovery efforts for the 
species. 

 
32. (1) No person shall kill, harm, 
harass, capture or take an individual of 
a wildlife species that is listed as an 
extirpated species, an endangered 
species or a threatened species. 
 
 
(2) No person shall possess, collect, 
buy, sell or trade an individual of a 
wildlife species that is listed as an 
extirpated species, an endangered 
species or a threatened species, or any 
part or derivative of such an individual. 
 
 
 
(3) For the purposes of subsection (2), 
any animal, plant or thing that is 
represented to be an individual, or a 
part or derivative of an individual, of a 
wildlife species that is listed as an 
extirpated species, an endangered 
species or a threatened species is 
deemed, in the absence of evidence to 
the contrary, to be such an individual or 
a part or derivative of such an 
individual. 
 
33. No person shall damage or destroy 
the residence of one or more 
individuals of a wildlife species that is 
listed as an endangered species or a 
threatened species, or that is listed as an 
extirpated species if a recovery strategy 
has recommended the reintroduction of 
the species into the wild in Canada. 
 
 
37. (1) If a wildlife species is listed as 
an extirpated species, an endangered 
species or a threatened species, the 

recherche visant à favoriser le 
rétablissement de l’espèce. 

 
32. (1) Il est interdit de tuer un individu 
d’une espèce sauvage inscrite comme 
espèce disparue du pays, en voie de 
disparition ou menacée, de lui nuire, de 
le harceler, de le capturer ou de le 
prendre. 
 
(2) Il est interdit de posséder, de 
collectionner, d’acheter, de vendre ou 
d’échanger un individu — notamment 
partie d’un individu ou produit qui en 
provient — d’une espèce sauvage 
inscrite comme espèce disparue du 
pays, en voie de disparition ou 
menacée. 
 
(3) Pour l’application du paragraphe 
(2), tout animal, toute plante ou toute 
chose présentée comme un individu — 
notamment partie d’un individu ou 
produit qui en provient — d’une espèce 
sauvage inscrite comme espèce 
disparue du pays, en voie de disparition 
ou menacée est réputée, sauf preuve 
contraire, être tel individu, telle partie 
ou tel produit. 
 
 
33. Il est interdit d’endommager ou de 
détruire la résidence d’un ou de 
plusieurs individus soit d’une espèce 
sauvage inscrite comme espèce en voie 
de disparition ou menacée, soit d’une 
espèce sauvage inscrite comme espèce 
disparue du pays dont un programme 
de rétablissement a recommandé la 
réinsertion à l’état sauvage au Canada. 
 
37. (1) Si une espèce sauvage est 
inscrite comme espèce disparue du 
pays, en voie de disparition ou 
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competent minister must prepare a 
strategy for its recovery. 
 
 
38. In preparing a recovery strategy, 
action plan or management plan, the 
competent minister must consider the 
commitment of the Government of 
Canada to conserving biological 
diversity and to the principle that, if 
there are threats of serious or 
irreversible damage to the listed 
wildlife species, cost-effective 
measures to prevent the reduction or 
loss of the species should not be 
postponed for a lack of full scientific 
certainty. 
 
 
41. (1) If the competent minister 
determines that the recovery of the 
listed wildlife species is feasible, the 
recovery strategy must address the 
threats to the survival of the species 
identified by COSEWIC, including any 
loss of habitat, and must include  
 
 
 

(a) a description of the species and 
its needs that is consistent with 
information provided by COSEWIC; 
 
 
(b) an identification of the threats to 
the survival of the species and threats 
to its habitat that is consistent with 
information provided by COSEWIC 
and a description of the broad 
strategy to be taken to address those 
threats; 
 
(c) an identification of the species’ 
critical habitat, to the extent possible, 

menacée, le ministre compétent est tenu 
d’élaborer un programme de 
rétablissement à son égard. 
 
38. Pour l’élaboration d’un programme 
de rétablissement, d’un plan d’action 
ou d’un plan de gestion, le ministre 
compétent tient compte de 
l’engagement qu’a pris le 
gouvernement du Canada de conserver 
la diversité biologique et de respecter le 
principe selon lequel, s’il existe une 
menace d’atteinte grave ou irréversible 
à l’espèce sauvage inscrite, le manque 
de certitude scientifique ne doit pas être 
prétexte à retarder la prise de mesures 
efficientes pour prévenir sa disparition 
ou sa décroissance. 
 
41. (1) Si le ministre compétent conclut 
que le rétablissement de l’espèce 
sauvage inscrite est réalisable, le 
programme de rétablissement doit 
traiter des menaces à la survie de 
l’espèce — notamment de toute perte 
de son habitat — précisées par le 
COSEPAC et doit comporter 
notamment : 
 

a) une description de l’espèce et de 
ses besoins qui soit compatible avec 
les renseignements fournis par le 
COSEPAC; 
 
b) une désignation des menaces à la 
survie de l’espèce et des menaces à 
son habitat qui soit compatible avec 
les renseignements fournis par le 
COSEPAC, et des grandes lignes du 
plan à suivre pour y faire face; 
 
c) la désignation de l’habitat 
essentiel de l’espèce dans la mesure 
du possible, en se fondant sur la 
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based on the best available 
information, including the 
information provided by COSEWIC, 
and examples of activities that are 
likely to result in its destruction; 
 
(c.1) a schedule of studies to identify 
critical habitat, where available 
information is inadequate; 
 
 
(d) a statement of the population and 
distribution objectives that will assist 
the recovery and survival of the 
species, and a general description of 
the research and management 
activities needed to meet those 
objectives; 
 
 
(e) any other matters that are 
prescribed by the regulations; 
 
(f) a statement about whether 
additional information is required 
about the species; and  
 
(g) a statement of when one or more 
action plans in relation to the 
recovery strategy will be completed. 

 
 
42. (1) Subject to subsection (2), the 
competent minister must include a 
proposed recovery strategy in the 
public registry within one year after the 
wildlife species is listed, in the case of a 
wildlife species listed as an endangered 
species, and within two years after the 
species is listed, in the case of a wildlife 
species listed as a threatened species or 
an extirpated species. 
 
(2) With respect to wildlife species that 

meilleure information accessible, 
notamment les informations fournies 
par le COSEPAC, et des exemples 
d’activités susceptibles d’entraîner sa 
destruction; 
 
c.1) un calendrier des études visant à 
désigner l’habitat essentiel lorsque 
l’information accessible est 
insuffisante; 
 
d) un énoncé des objectifs en matière 
de population et de dissémination 
visant à favoriser la survie et le 
rétablissement de l’espèce, ainsi 
qu’une description générale des 
activités de recherche et de gestion 
nécessaires à l’atteinte de ces 
objectifs; 
 
e) tout autre élément prévu par 
règlement; 
 
f) un énoncé sur l’opportunité de 
fournir des renseignements 
supplémentaires concernant l’espèce; 
 
g) un exposé de l’échéancier prévu 
pour l’élaboration d’un ou de 
plusieurs plans d’action relatifs au 
programme de rétablissement. 

 
42. (1) Sous réserve du paragraphe (2), 
le ministre compétent met le projet de 
programme de rétablissement dans le 
registre dans l’année suivant 
l’inscription de l’espèce sauvage 
comme espèce en voie de disparition ou 
dans les deux ans suivant l’inscription 
de telle espèce comme espèce menacée 
ou disparue du pays. 
 
 
(2) En ce qui concerne les espèces 
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are set out in Schedule 1 on the day 
section 27 comes into force, the 
competent minister must include a 
proposed recovery strategy in the 
public registry within three years after 
that day, in the case of a wildlife 
species listed as an endangered species, 
and within four years after that day, in 
the case of a wildlife species listed as a 
threatened species or an extirpated 
species. 
 
43. (1) Within 60 days after the 
proposed recovery strategy is included 
in the public registry, any person may 
file written comments with the 
competent minister. 
 
(2) Within 30 days after the expiry of 
the period referred to in subsection (1), 
the competent minister must consider 
any comments received, make any 
changes to the proposed recovery 
strategy that he or she considers 
appropriate and finalize the recovery 
strategy by including a copy of it in the 
public registry. 
 
46. The competent minister must report 
on the implementation of the recovery 
strategy, and the progress towards 
meeting its objectives, within five years 
after it is included in the public registry 
and in every subsequent five-year 
period, until its objectives have been 
achieved or the species’ recovery is no 
longer feasible. The report must be 
included in the public registry. 
 
 
47. The competent minister in respect 
of a recovery strategy must prepare one 
or more action plans based on the 
recovery strategy. If there is more than 

sauvages inscrites à l’annexe 1 à 
l’entrée en vigueur de l’article 27, le 
ministre compétent met le projet de 
programme de rétablissement dans le 
registre dans les trois ans suivant cette 
date dans le cas de l’espèce sauvage 
inscrite comme espèce en voie de 
disparition ou dans les quatre ans 
suivant cette date dans le cas de 
l’espèce sauvage inscrite comme 
espèce menacée ou disparue du pays. 
 
43. (1) Dans les soixante jours suivant 
la mise du projet dans le registre, toute 
personne peut déposer par écrit auprès 
du ministre compétent des observations 
relativement au projet. 
 
(2) Dans les trente jours suivant la fin 
du délai prévu au paragraphe (1), le 
ministre compétent étudie les 
observations qui lui ont été présentées, 
apporte au projet les modifications qu’il 
estime indiquées et met le texte définitif 
du programme de rétablissement dans 
le registre. 
 
 
46. Il incombe au ministre compétent 
d’établir un rapport sur la mise en 
oeuvre du programme de 
rétablissement et sur les progrès 
effectués en vue des objectifs qu’il 
expose, à intervalles de cinq ans à 
compter de sa mise dans le registre, et 
ce, jusqu’à ce que ces objectifs soient 
atteints ou que le rétablissement de 
l’espèce ne soit plus réalisable. Il met 
son rapport dans le registre. 
 
47. Le ministre compétent responsable 
d’un programme de rétablissement est 
tenu d’élaborer un ou plusieurs plans 
d’action sur le fondement de celui-ci. Si 

20
12

 F
C

A
 4

0 
(C

an
LI

I)



Page: 
 

 

10 

one competent minister with respect to 
the recovery strategy, they may prepare 
the action plan or plans together. 
 
 
49. (1) An action plan must include, 
with respect to the area to which the 
action plan relates,  
 

(a) an identification of the species’ 
critical habitat, to the extent possible, 
based on the best available 
information and consistent with the 
recovery strategy, and examples of 
activities that are likely to result in 
its destruction; 
 
 
(b) a statement of the measures that 
are proposed to be taken to protect 
the species’ critical habitat, including 
the entering into of agreements under 
section 11; 
 
(c) an identification of any portions 
of the species’ critical habitat that 
have not been protected; 
 
(d) a statement of the measures that 
are to be taken to implement the 
recovery strategy, including those 
that address the threats to the species 
and those that help to achieve the 
population and distribution 
objectives, as well as an indication as 
to when these measures are to take 
place; 
 
(d.1) the methods to be used to 
monitor the recovery of the species 
and its long-term viability; 
 
(e) an evaluation of the socio-
economic costs of the action plan 

plusieurs ministres compétents sont 
responsables du programme, les plans 
d’action peuvent être élaborés 
conjointement par eux. 
 
49. (1) Le plan d’action comporte 
notamment, en ce qui concerne l’aire à 
laquelle il s’applique : 
 

a) la désignation de l’habitat 
essentiel de l’espèce dans la mesure 
du possible, en se fondant sur la 
meilleure information accessible et 
d’une façon compatible avec le 
programme de rétablissement, et des 
exemples d’activités susceptibles 
d’entraîner sa destruction; 
 
b) un exposé des mesures envisagées 
pour protéger l’habitat essentiel de 
l’espèce, notamment la conclusion 
d’accords en application de l’article 
11; 
 
c) la désignation de toute partie de 
l’habitat essentiel de l’espèce qui 
n’est pas protégée; 
 
d) un exposé des mesures à prendre 
pour mettre en oeuvre le programme 
de rétablissement, notamment celles 
qui traitent des menaces à la survie 
de l’espèce et celles qui aident à 
atteindre les objectifs en matière de 
population et de dissémination, ainsi 
qu’une indication du moment prévu 
pour leur exécution; 
 
d.1) les méthodes à utiliser pour 
surveiller le rétablissement de 
l’espèce et sa viabilité à long terme; 
 
e) l’évaluation des répercussions 
socioéconomiques de sa mise en 

20
12

 F
C

A
 4

0 
(C

an
LI

I)



Page: 
 

 

11 

and the benefits to be derived from 
its implementation; and 
 
(f) any other matters that are 
prescribed by the regulations. 

 
55. The competent minister must 
monitor the implementation of an 
action plan and the progress towards 
meeting its objectives and assess and 
report on its implementation and its 
ecological and socio-economic impacts 
five years after the plan comes into 
effect. A copy of the report must be 
included in the public registry. 
 
 
57. The purpose of section 58 is to 
ensure that, within 180 days after the 
recovery strategy or action plan that 
identified the critical habitat referred to 
in subsection 58(1) is included in the 
public registry, all of the critical habitat 
is protected by 
 

(a) provisions in, or measures under, 
this or any other Act of Parliament, 
including agreements under section 
11; or 
 
 
(b) the application of subsection 
58(1). 

 
 
58. (1) Subject to this section, no 
person shall destroy any part of the 
critical habitat of any listed endangered 
species or of any listed threatened 
species — or of any listed extirpated 
species if a recovery strategy has 
recommended the reintroduction of the 
species into the wild in Canada — if  
 

oeuvre et des avantages en 
découlant; 
 
f) tout autre élément prévu par 
règlement. 

 
55. Cinq ans après la mise du plan 
d’action dans le registre, il incombe au 
ministre compétent d’assurer le suivi de 
sa mise en oeuvre et des progrès 
réalisés en vue de l’atteinte de ses 
objectifs. Il l’évalue et établit un 
rapport, notamment sur ses 
répercussions écologiques et 
socioéconomiques. Il met une copie de 
son rapport dans le registre. 
 
57. L’article 58 a pour objet de faire en 
sorte que, dans les cent quatre-vingts 
jours suivant la mise dans le registre du 
programme de rétablissement ou du 
plan d’action ayant défini l’habitat 
essentiel visé au paragraphe 58(1), tout 
l’habitat essentiel soit protégé : 
 

a) soit par des dispositions de la 
présente loi ou de toute autre loi 
fédérale, ou une mesure prise sous 
leur régime, notamment les accords 
conclus au titre de l’article 11; 
 
b) soit par l’application du 
paragraphe 
58(1). 

 
58. (1) Sous réserve des autres 
dispositions du présent article, il est 
interdit de détruire un élément de 
l’habitat essentiel d’une espèce sauvage 
inscrite comme espèce en voie de 
disparition ou menacée — ou comme 
espèce disparue du pays dont un 
programme de rétablissement a 
recommandé la réinsertion à l’état 
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(a) the critical habitat is on federal 
land, in the exclusive economic zone 
of Canada or on the continental shelf 
of Canada; 
 
(b) the listed species is an aquatic 
species; or 
 
(c) the listed species is a species of 
migratory birds protected by the 
Migratory Birds Convention Act, 
1994. 

 
(2) If the critical habitat or a portion of 
the critical habitat is in a national park 
of Canada named and described in 
Schedule 1 to the Canada National 
Parks Act, a marine protected area 
under the Oceans Act, a migratory bird 
sanctuary under the Migratory Birds 
Convention Act, 1994 or a national 
wildlife area under the Canada Wildlife 
Act, the competent Minister must, 
within 90 days after the recovery 
strategy or action plan that identified 
the critical habitat is included in the 
public registry, publish in the Canada 
Gazette a description of the critical 
habitat or portion that is in that park, 
area or sanctuary. 
 
 
 
 
 
(3) If subsection (2) applies, subsection 
(1) applies to the critical habitat or the 
portion of the critical habitat described 
in the Canada Gazette under subsection 
(2) 90 days after the description is 
published in the Canada Gazette. 
 

sauvage au Canada : 
 

a) si l’habitat essentiel se trouve soit 
sur le territoire domanial, soit dans la 
zone économique exclusive ou sur le 
plateau continental du Canada; 
 
b) si l’espèce inscrite est une espèce 
aquatique; 
 
c) si l’espèce inscrite est une espèce 
d’oiseau migrateur protégée par la 
Loi de 1994 sur la convention 
concernant les oiseaux migrateurs. 

 
(2) Si l’habitat essentiel ou une partie 
de celui-ci se trouve dans un parc 
national du Canada dénommé et décrit 
à l’annexe 1 de la Loi sur les parcs 
nationaux du Canada, une zone de 
protection marine sous le régime de la 
Loi sur les océans, un refuge d’oiseaux 
migrateurs sous le régime de la Loi de 
1994 sur la convention concernant les 
oiseaux migrateurs ou une réserve 
nationale de la faune sous le régime de 
la Loi sur les espèces sauvages du 
Canada, le ministre compétent est tenu, 
dans les quatre-vingt-dix jours suivant 
la mise dans le registre du programme 
de rétablissement ou du plan d’action 
ayant défini l’habitat essentiel, de 
publier dans la Gazette du Canada une 
description de l’habitat essentiel ou de 
la partie de celui-ci qui se trouve dans 
le parc, la zone, le refuge ou la réserve. 
 
(3) Le paragraphe (1) s’applique à 
l’habitat essentiel ou à la partie de 
celui-ci visés au paragraphe (2) après 
les quatre-vingt-dix jours suivant la 
publication de sa description dans la 
Gazette du Canada en application de ce 
paragraphe. 
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(4) If all of the critical habitat or any 
portion of the critical habitat is not in a 
place referred to in subsection (2), 
subsection (1) applies in respect of the 
critical habitat or portion of the critical 
habitat, as the case may be, specified in 
an order made by the competent 
minister. 
 
(5) Within 180 days after the recovery 
strategy or action plan that identified 
the critical habitat is included in the 
public registry, the competent minister 
must, after consultation with every 
other competent minister, with respect 
to all of the critical habitat or any 
portion of the critical habitat that is not 
in a place referred to in subsection (2),  
 
 

(a) make the order referred to in 
subsection (4) if the critical habitat 
or any portion of the critical habitat 
is not legally protected by provisions 
in, or measures under, this or any 
other Act of Parliament, including 
agreements under section 11; or 
 
 
 
(b) if the competent minister does 
not make the order, he or she must 
include in the public registry a 
statement setting out how the critical 
habitat or portions of it, as the case 
may be, are legally protected. 

 
[…] 
 
73. (1) The competent minister may 
enter into an agreement with a person, 
or issue a permit to a person, 
authorizing the person to engage in an 

 
(4) Le paragraphe (1) s’applique à 
l’habitat essentiel ou à la partie de 
celui-ci qui ne se trouve pas dans un 
lieu visé au paragraphe (2), selon ce 
que précise un arrêté pris par le 
ministre compétent. 
 
 
 
(5) Dans les cent quatre-vingts jours 
suivant la mise dans le registre du 
programme de rétablissement ou du 
plan d’action ayant défini l’habitat 
essentiel, le ministre compétent est 
tenu, après consultation de tout autre 
ministre compétent, à l’égard de 
l’habitat essentiel ou de la partie de 
celui-ci qui ne se trouve pas dans un 
lieu visé au paragraphe (2) : 
 

a) de prendre l’arrêté visé au 
paragraphe (4), si l’habitat essentiel 
ou la partie de celui-ci ne sont pas 
protégés légalement par des 
dispositions de la présente loi ou de 
toute autre loi fédérale, ou une 
mesure prise sous leur régime, 
notamment les accords conclus au 
titre de l’article 11; 
 
b) s’il ne prend pas l’arrêté, de 
mettre dans le registre une 
déclaration énonçant comment 
l’habitat essentiel ou la partie de 
celui-ci sont protégés légalement. 

 
 
[…] 
 
73. (1) Le ministre compétent peut 
conclure avec une personne un accord 
l’autorisant à exercer une activité 
touchant une espèce sauvage inscrite, 
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activity affecting a listed wildlife 
species, any part of its critical habitat or 
the residences of its individuals. 
 
(2) The agreement may be entered into, 
or the permit issued, only if the 
competent minister is of the opinion 
that  
 

(a) the activity is scientific research 
relating to the conservation of the 
species and conducted by qualified 
persons; 
 
(b) the activity benefits the species or 
is required to enhance its chance of 
survival in the wild; or 
 
(c) affecting the species is incidental 
to the carrying out of the activity. 

 
(3) The agreement may be entered into, 
or the permit issued, only if the 
competent minister is of the opinion 
that 
 

(a) all reasonable alternatives to the 
activity that would reduce the impact 
on the species have been considered 
and the best solution has been 
adopted; 
 
(b) all feasible measures will be 
taken to minimize the impact of the 
activity on the species or its critical 
habitat or the residences of its 
individuals; and 
 
(c) the activity will not jeopardize 
the survival or recovery of the 
species. 

 
(3.1) If an agreement is entered into or 
a permit is issued, the competent 

tout élément de son habitat essentiel ou 
la résidence de ses individus, ou lui 
délivrer un permis à cet effet. 
 
(2) Cette activité ne peut faire l’objet de 
l’accord ou du permis que si le ministre 
compétent estime qu’il s’agit d’une des 
activités suivantes : 
 

a) des recherches scientifiques sur la 
conservation des espèces menées par 
des personnes compétentes; 
 
b) une activité qui profite à l’espèce 
ou qui est nécessaire à 
l’augmentation des chances de survie 
de l’espèce à l’état sauvage; 
 
c) une activité qui ne touche l’espèce 
que de façon incidente. 

 
(3) Le ministre compétent ne conclut 
l’accord ou ne délivre le permis que s’il 
estime que : 
 

a) toutes les solutions de rechange 
susceptibles de minimiser les 
conséquences négatives de l’activité 
pour l’espèce ont été envisagées et la 
meilleure solution retenue; 
 
b) toutes les mesures possibles seront 
prises afin de minimiser les 
conséquences négatives de l’activité 
pour l’espèce, son habitat essentiel 
ou la résidence de ses individus; 
 
c) l’activité ne mettra pas en péril la 
survie ou le rétablissement de 
l’espèce. 

 
 
(3.1) Si un accord est conclu ou un 
permis délivré, le ministre compétent 
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minister must include in the public 
registry an explanation of why it was 
entered into or issued, taking into 
account the matters referred to in 
paragraphs (3)(a), (b) and (c). 
 
(6) The agreement or permit must 
contain any terms and conditions 
governing the activity that the 
competent minister considers necessary 
for protecting the species, minimizing 
the impact of the authorized activity on 
the species or providing for its 
recovery. 
 
(7) The competent minister must 
review the agreement or permit if an 
emergency order is made with respect 
to the species. 
 
(8) The competent minister may revoke 
or amend an agreement or a permit to 
ensure the survival or recovery of a 
species. 
 
(9) No agreement may be entered into 
for a term longer than five years and no 
permit may be issued for a term longer 
than three years. 
 
74. An agreement, permit, licence, 
order or other similar document 
authorizing a person or organization to 
engage in an activity affecting a listed 
wildlife species, any part of its critical 
habitat or the residences of its 
individuals that is entered into, issued 
or made by the competent minister 
under another Act of Parliament has the 
same effect as an agreement or permit 
under subsection 73(1) if 
 
 

(a) before it is entered into, issued or 

met dans le registre les raisons pour 
lesquelles l’accord a été conclu ou le 
permis délivré, compte tenu des 
considérations mentionnées aux alinéas 
(3)a) à c). 
 
(6) Le ministre compétent assortit 
l’accord ou le permis de toutes les 
conditions — régissant l’exercice de 
l’activité — qu’il estime nécessaires 
pour assurer la protection de l’espèce, 
minimiser les conséquences négatives 
de l’activité pour elle ou permettre son 
rétablissement. 
 
(7) Le ministre compétent est tenu de 
réviser l’accord ou le permis si un 
décret d’urgence est pris à l’égard de 
l’espèce. 
 
(8) Il peut révoquer ou modifier 
l’accord ou le permis au besoin afin 
d’assurer la survie ou le rétablissement 
d’une espèce. 
 
(9) La durée maximale de validité d’un 
permis est de trois ans et celle d’un 
accord, de cinq ans. 
 
 
74. A le même effet qu’un accord ou 
permis visé au paragraphe 73(1) tout 
accord, tout permis, toute licence ou 
tout arrêté — ou autre document 
semblable — conclu, délivré ou pris par 
le ministre compétent en application 
d’une autre loi fédérale et ayant pour 
objet d’autoriser l’exercice d’une 
activité touchant une espèce sauvage 
inscrite, tout élément de son habitat 
essentiel ou la résidence de ses 
individus, si : 
 

a) avant la conclusion, la délivrance 
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made, the competent minister is of 
the opinion that the requirements of 
subsections 73(2) to (6) and (9) are 
met; and 
 
(b) after it is entered into, issued or 
made, the competent minister 
complies with the requirements of 
subsection 73(7). 
 

75. (1) A competent minister may 
add terms and conditions to protect a 
listed wildlife species, any part of its 
critical habitat or the residences of its 
individuals to any agreement, permit, 
licence, order or other similar 
document authorizing a person to 
engage in an activity affecting the 
species, any part of its critical habitat or 
the residences of its individuals that is 
entered into, issued or made by the 
competent minister under another Act 
of Parliament. 

(2) A competent minister may also 
revoke or amend any term or condition 
in any of those documents to protect a 
listed wildlife species, any part of its 
critical habitat or the residences of its 
individuals. 

(3) The competent minister must 
take into account any applicable 
provisions of treaty and land claims 
agreements when carrying out his or 
her powers under this section. 

 
 
77. (1) Despite any other Act of 
Parliament, any person or body, other 
than a competent minister, authorized 
under any Act of Parliament, other than 
this Act, to issue or approve a licence, a 

ou la prise, le ministre compétent 
estime que les exigences des 
paragraphes 73(2) à (6) et (9) sont 
remplies; 
 
b) après la conclusion, la délivrance 
ou la prise, le ministre compétent se 
conforme aux exigences du 
paragraphe 73(7). 
 

75. (1) Le ministre compétent peut 
ajouter des conditions visant la 
protection d’une espèce sauvage 
inscrite, de tout élément de son habitat 
essentiel ou de la résidence de ses 
individus à tout accord, tout permis, 
toute licence ou tout arrêté — ou autre 
document semblable — conclu, délivré 
ou pris par lui en application d’une 
autre loi fédérale et ayant pour objet 
d’autoriser l’exercice d’une activité 
touchant l’espèce, tout élément de son 
habitat essentiel ou la résidence de ses 
individus. 

(2) Il peut aussi annuler ou modifier 
les conditions d’un tel document pour 
protéger une espèce sauvage inscrite, 
tout élément de son habitat essentiel ou 
la résidence de ses individus. 

(3) Pour l’exercice des pouvoirs qui 
lui sont conférés en vertu du présent 
article, le ministre compétent prend en 
compte les dispositions applicables des 
traités et des accords sur des 
revendications territoriales. 

 
77. (1) Malgré toute autre loi fédérale, 
toute personne ou tout organisme, autre 
qu’un ministre compétent, habilité par 
une loi fédérale, à l’exception de la 
présente loi, à délivrer un permis ou 
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permit or any other authorization that 
authorizes an activity that may result in 
the destruction of any part of the critical 
habitat of a listed wildlife species may 
enter into, issue, approve or make the 
authorization only if the person or body 
has consulted with the competent 
minister, has considered the impact on 
the species’ critical habitat and is of the 
opinion that 
 

(a) all reasonable alternatives to the 
activity that would reduce the impact 
on the species’ critical habitat have 
been considered and the best solution 
has been adopted; and 
 
 
(b) all feasible measures will be 
taken to minimize the impact of the 
activity on the species’ critical 
habitat. 

 
(2) For greater certainty, section 58 
applies even though a licence, a permit 
or any other authorization has been 
issued in accordance with subsection 
(1). 
 
83. (1) Subsections 32(1) and (2), 
section 33, subsections 36(1), 58(1), 
60(1) and 61(1), regulations made 
under section 53, 59 or 71 and 
emergency orders do not apply to a 
person who is engaging in  
 
 

(a) activities related to public safety, 
health or national security, that are 
authorized by or under any other Act 
of Parliament or activities under the 
Health of Animals Act and the Plant 
Protection Act for the health of 
animals and plants; or 

une autre autorisation, ou à y donner 
son agrément, visant la mise à 
exécution d’une activité susceptible 
d’entraîner la destruction d’un élément 
de l’habitat essentiel d’une espèce 
sauvage inscrite ne peut le faire que s’il 
a consulté le ministre compétent, s’il a 
envisagé les conséquences négatives de 
l’activité pour l’habitat essentiel de 
l’espèce et s’il estime, à la fois : 
 

a) que toutes les solutions de 
rechange susceptibles de minimiser 
les conséquences négatives de 
l’activité pour l’habitat essentiel de 
l’espèce ont été envisagées, et la 
meilleure solution retenue; 
 
b) que toutes les mesures possibles 
seront prises afin de minimiser les 
conséquences négatives de l’activité 
pour l’habitat essentiel de l’espèce. 

 
(2) Il est entendu que l’article 58 
s’applique même si l’autorisation a été 
délivrée ou l’agrément a été donné en 
conformité avec le paragraphe (1). 
 
 
83. (1) Les paragraphes 32(1) et (2), 
l’article 33, les paragraphes 36(1), 
58(1), 60(1) et 61(1), les règlements 
pris en vertu des articles 53, 59 ou 71 et 
les décrets d’urgence ne s’appliquent 
pas à une personne exerçant des 
activités : 
 

a) en matière soit de sécurité ou de 
santé publiques ou de sécurité 
nationale autorisées sous le régime 
de toute autre loi fédérale, soit de 
santé des animaux et des végétaux 
autorisées sous le régime de la Loi 
sur la santé des animaux et la Loi 
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(b) activities authorized under 
section 73, 74 or 78 by an 
agreement, permit, licence, order or 
similar document. 

 
(2) A power under an Act described in 
paragraph (1)(a) may be used to 
authorize an activity prohibited by 
subsection 32(1) or (2), section 33, 
subsection 36(1), 58(1), 60(1) or 61(1), 
a regulation made under section 53, 59 
or 71 or an emergency order only if the 
person exercising the power 
 

 
(a) determines that the activity is 
necessary for the protection of public 
safety, health, including animal and 
plant health, or national security; and 
 
 
(b) respects the purposes of this Act 
to the greatest extent possible. 

 
(3) Subsections 32(1) and (2), section 
33, subsections 36(1), 58(1), 60(1) and 
61(1) and regulations made under 
section 53, 59 or 71 do not apply to a 
person who is engaging in activities in 
accordance with conservation measures 
for wildlife species under a land claims 
agreement. 
 
 
(4) Subsections 32(1) and (2), section 
33 and subsections 36(1), 58(1), 60(1) 
and 61(1) do not apply to a person who 
is engaging in activities that are 
permitted by a recovery strategy, an 
action plan or a management plan and 
who is also authorized under an Act of 
Parliament to engage in that activity, 

sur la protection des végétaux; 
 
b) autorisées par un accord, un 
permis, une licence, un arrêté ou un 
autre document visé aux articles 73, 
74 ou 78. 

 
(2) Toute activité interdite aux termes 
des paragraphes 32(1) ou (2), de 
l’article 33, des paragraphes 36(1), 
58(1), 60(1) ou 61(1), des règlements 
pris en vertu des articles 53, 59 ou 71 
ou d’un décret d’urgence peut être 
autorisée au titre d’une loi visée à 
l’alinéa (1)a) si la personne qui 
l’autorise : 
 

a) conclut qu’elle est nécessaire à la 
protection de la sécurité ou de la 
santé publiques — notamment celle 
des animaux et des végétaux — ou 
de la sécurité nationale; 
 
b) respecte, dans la mesure du 
possible, l’objet de la présente loi. 

 
(3) Les paragraphes 32(1) et (2), 
l’article 33, les paragraphes 36(1), 
58(1), 60(1) et 61(1) et les règlements 
pris en vertu des articles 53, 59 ou 71 
ne s’appliquent pas à une personne 
exerçant des activités conformes aux 
régimes de conservation des espèces 
sauvages dans le cadre d’un accord sur 
des revendications territoriales. 
 
(4) Les paragraphes 32(1) et (2), 
l’article 33, les paragraphes 36(1), 
58(1), 60(1) et 61(1) ne s’appliquent 
pas à une personne exerçant des 
activités autorisées, d’une part, par un 
programme de rétablissement, un plan 
d’action ou un plan de gestion et, 
d’autre part, sous le régime d’une loi 
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including a regulation made under 
section 53, 59 or 71. 
 
 
 

SCHEDULE 1 
(Subsections 2(1), 42(2) and 68(2)) 
LIST OF WILDLIFE SPECIES AT 

RISK 
 
 

PART 2 
ENDANGERED SPECIES 

 
Whale, Killer (Orcinus orca) Northeast 
Pacific southern resident population 
Épaulard population résidente du sud 
du Pacifique Nord-Est 
 
 
 

PART 3 
THREATENED SPECIES 

 
Whale, Killer (Orcinus orca) Northeast 
Pacific northern resident population 
Épaulard population résidente du nord 
du Pacifique Nord-Est 
 
 

fédérale, notamment au titre d’un 
règlement pris en vertu des articles 53, 
59 ou 71. 
 
 

ANNEXE 1 
(paragraphes 2(1), 42(2) et 68(2)) 
LISTE DES ESPÈCES EN PÉRIL 

 
 

PARTIE 2 
ESPÈCES EN VOIE DE 

DISPARITION 
 

Épaulard (Orcinus orca) population 
résidente du sud du Pacifique Nord-Est 
Whale, Killer Northeast Pacific 
southern resident population 
 
 
 

PARTIE 3 
ESPÈCES MENACÉES 

 
 
Épaulard (Orcinus orca) population 
résidente du nord du Pacifique Nord-
Est 
Whale, Killer Northeast Pacific 
northern resident population 
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APPENDIX B 
MAP OF CRITICAL HABITAT FOR SOUTHERN RESIDENT KILLER WHALES 
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APPENDIX C 
MAP OF CRITICAL HABITAT FOR NORTHERN RESIDENT KILLER WHALES 
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REASONS FOR JUDGMENT AND JUDGMENT 

 

[1] At issue are two consolidated applications for judicial review to challenge related decisions. 

The first application (Protection Statement Application) challenges the Minister of Fisheries and 

Oceans’ Northern and Southern Resident Killer Whales (Orcinus orca) in Canada: Critical Habitat 

Protection Statement (Protection Statement), which was issued pursuant to subsection 58(5)(b) of 

the Species at Risk Act, S.C. 2002, c. 29 (SARA, or the Act) on September 10, 2008.  

 

[2] The second application (Protection Order Application) challenges a protection order made in 

February 2009 by the Minister of Fisheries and Oceans and the Minister of the Environment 

(Ministers) to limit the scope of the Critical Habitats of the Northeast Pacific Northern and 

Southern Resident Populations of the Killer Whale (Orcinus orca) Order (Protection Order), made 

pursuant to subsection 58(5)(a) of SARA.  

 

BACKGROUND 

 Procedural History and Parties 

 

[3] These two consolidated applications for judicial review are concerned with the 

Respondents’ obligations under section 58 of SARA to provide legal protection for the critical 

habitat of two populations of killer whales. 
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[4] The first application challenges the September 10, 2008 decision of the Minister of Fisheries 

and Oceans to issue the Protection Statement pursuant to subsection 58(5)(b) of SARA. 

 

[5] The second application challenges the February 2009 decision made jointly by the Minister 

of Fisheries and Oceans and the Minister of the Environment to issue the Protection Order under 

subsections 58(4) and (5) of SARA. Specifically, it challenges the Respondents’ decision to limit 

the scope of the Protection Order such that it applies only to geospatial areas or geophysical 

attributes of critical habitat. 

 

[6] The nine Applicants are non-profit environmental organizations from across Canada. They 

each have a genuine interest in the survival and recovery of the Resident Killer Whales and in the 

interpretation and application of SARA. The Respondents do not contest the Applicants’ public 

interest standing before this Court. 

 

[7] The Respondent Minister of Fisheries and Oceans is charged with the duty to protect the 

critical habitat of any aquatic species, including the Resident Killer Whales. 

 

[8] The Respondent Minister of the Environment, as the Minister responsible for the Parks 

Canada Agency, is charged with the duty to protect critical habitat on federal lands administered by 

Parks Canada, tiny portions of which overlap with the Resident Killer Whales’ critical habitat at 

issue in this proceeding. 
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Southern and Northern Resident Killer Whales 

 

[9] Two distinct populations of killer whales, known as the northern residents and the southern 

residents (and herein jointly referred to as the Resident Killer Whales) occupy the waters off the 

west coast of British Columbia. 

 

[10] The southern Resident Killer Whale is an endangered species. Section 2 of SARA defines 

an “endangered species” as “a wildlife species that is facing imminent extirpation or extinction.” 

 

[11] The northern Resident Killer Whale is a threatened species. Section 2 of SARA defines a 

“threatened species” as “a wildlife species that is likely to become an endangered species if nothing 

is done to reverse the factors leading to its extirpation or extinction.” 

 

[12] The Resident Killer Whale populations are considered at risk because of their small 

population size and low reproductive rate as well as their exposure to a variety of human-caused 

threats to both the whales and their habitat. These threats have the potential to prevent their recovery 

or to cause further declines in population. Principal among these anthropogenic threats are 

reductions in the availability of salmon prey (i.e. food), environmental contamination and physical 

and acoustic disturbance. 

 

 

 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

7 

Listing and Recovery Planning for the Resident Killer Whales 

 

[13] SARA prescribes a process whereby species at risk are listed and given legal protections, 

with the objective of ensuring recovery of the species back to healthy population levels. To achieve 

this objective, a recovery strategy is developed and implemented for each species listed as 

endangered or threatened. Central to the recovery process is the identification and protection of the 

species’ critical habitat. 

 

[14] Pursuant to the mandatory timelines under section 42(2) of SARA, the Department of 

Fisheries and Oceans (DFO) was required to include a proposed recovery strategy for the Resident 

Killer Whales on the public registry by June 5, 2006. The SARA public registry is established under 

section 120 for the purpose of facilitating access to documents relating to matters under the Act. 

 

[15] In 2004, DFO convened the Resident Killer Whale Recovery Team (Recovery Team). The 

Recovery Team, made up of leading independent and governmental experts, was tasked with 

creating a recovery strategy for the Resident Killer Whales in accordance with SARA. 

 

[16] Over the next year, the Recovery Team met periodically to develop the recovery strategy. 

The Recovery Team was instructed to identify the critical habitat of the Resident Killer Whales as 

well as examples of activities likely to destroy critical habitat.  
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[17] At meetings and in electronic communications, the Recovery Team discussed the biological 

or ecosystem features of critical habitat. The discussion of biological features of critical habitat 

focused on the association between salmon abundance and the use of an area by Resident Killer 

Whales, as well as the acoustic and environmental quality of critical habitat. 

 

[18] The first draft of the recovery strategy was completed on March 15, 2005. It identified 

critical habitat as well as threats to both the “abiotic” (i.e. geophysical) and “biotic” (i.e. biological) 

features of critical habitat. 

 

[19] Following extensive review and comment, a final draft recovery strategy was completed for 

submission to the Minister of Fisheries and Oceans on May 15, 2006 (May 2006 Draft Recovery 

Strategy). The May 2006 Draft Recovery Strategy identified critical habitat as a set of physical and 

biological features occurring at a specific geospatial location. It also identified threats to those 

features. 

 

[20] The May 2006 Draft Recovery Strategy was never delivered to the Minister. Instead, in 

August 2006, the Recovery Team was informed that the May 2006 Draft Recovery Strategy had 

been edited and that information identifying critical habitat had been removed pursuant to DFO 

policy. 

 

[21] A lengthy dispute followed between members of the Recovery Team and DFO bureaucrats. 

In March 2007, the critical habitat section of the May 2006 Draft Recovery Strategy was reinstated. 
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[22] In May 2007, the now-restored document was again sent out for review by government 

agencies. During the course of that review another attempt was made, this time by the Department 

of National Defence, to edit the critical habitat section. The proposed revisions related to the 

acoustic features of critical habitat and to threats to critical habitat caused by underwater noise. 

Members of the Recovery Team successfully objected to many of the proposed editorial changes. 

 

[23] On June 21, 2007, pursuant to section 42(1) of SARA, DFO posted the Proposed Recovery 

Strategy for the Resident Killer Whales to the public registry (Proposed Recovery Strategy). It was 

similar but not identical to the May 2006 Draft Recovery Strategy. 

 

[24] Posting of the Proposed Recovery Strategy was followed by a public comment period that 

ended in August 2007. According to the mandatory timelines under SARA, the Final Recovery 

Strategy for the Northern and Southern Killer Whales (Recovery Strategy) should have been 

finalized 30 days later, by September 19, 2007. Instead, it was delayed as DFO bureaucrats once 

again attempted to make edits. 

 

[25] During the fall of 2007, DFO officials heavily edited the critical habitat section of the 

Proposed Recovery Strategy. DFO removed all reference to two threats to critical habitat: acoustic 

degradation and reduction in the availability of salmon prey. Additionally, future scientific studies 

regarding these threats were removed from the proposed “schedule of studies to identify critical 

habitat” required under section 41(1) (c.1). 
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[26] Members of the Recovery Team strongly objected to these editorial changes and sought to 

resolve their concerns with DFO. At some point before March 14, 2008, DFO reinstated most of the 

excised portions identifying noise and reduced availability of salmon prey as threats to critical 

habitat. On March 14, 2008, DFO posted the Recovery Strategy to the public registry. 

 

Recovery Strategy Identifies Critical Habitat 

 

[27] As required by subsection 41(1)(c) of SARA, section 3 of the Recovery Strategy identified 

critical habitat for the Resident Killer Whales, the components of the critical habitat and threats to 

critical habitat. 

 

[28] The geospatial location of critical habitat of the Resident Killer Whales is identified on maps 

in Figures 4 and 5, and in the marine coordinates in Appendix B of the Recovery Strategy. 

 

[29] The components of critical habitat clearly include the presence and availability of salmon 

prey for the Resident Killer Whales. 

 

[30] Threats to critical habitat (in section 3.2) include diminished prey availability, chemical and 

biological contamination and acoustic degradation. 

 

 

 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

11 

180 Days Later, DFO Must Protect Critical Habitat 

 

[31] Section 58 of SARA required that, by September 10, 2008, the critical habitat identified in 

the Recovery Strategy be legally protected from destruction under subsection 58(5). Legal 

protection of critical habitat can take one of two forms: direct protection under SARA or indirect 

protection under other Acts of Parliament. 

 

[32] Direct protection under SARA is engaged through the issuance of a protection order under 

subsection 58(4). A protection order applies the prohibition against destruction of critical habitat in 

subsection 58(1) to the critical habitat areas and components set out in the protection order. If 

critical habitat is not already protected, then a competent minister must issue a protection order. 

 

[33] Indirect protection under other federal laws is confirmed through a protection statement 

under subsection 58(5)(b) of SARA. A protection statement describes how critical habitat is already 

protected from destruction by provisions in or measures under other Acts of Parliament. A 

protection statement cites the other federal legislative provisions that already legally protect critical 

habitat from destruction. 

 

[34] On September 10, 2008, DFO bureaucrats delivered to the Deputy Minister of Fisheries and 

Oceans a memorandum explaining their recommendation for protection of critical habitat of the 

Resident Killer Whales (Protection Statement Memo). This memorandum recommended issuing a 
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protection statement. It attached a table containing a proposed list of tools available to protect 

critical habitat, as well as a draft protection statement for approval by the Minister’s delegate. 

 

[35] The Applicants posit that the Protection Statement Memo and accompanying attachments 

described the section 58 legal duty to protect critical habitat as being limited to the protection of the 

“geophysical attributes” of the critical habitat. The Applicants say that the Protection Statement 

Memo and attachments consistently make a policy distinction, which is challenged here by the 

Applicants. The distinction made is between DFO’s duty to legally protect geophysical attributes of 

critical habitat, on one hand, and DFO’s discretion to “manage and mitigate” the biological, 

chemical and acoustic components of critical habitat on the other. 

 

[36] On September 10, 2008, the final Protection Statement was posted to the SARA public 

registry. The Applicants say that the Protection Statement maintains the distinction between the 

duty to provide legal protection for the geophysical attributes of critical habitat and the discretion to 

“manage and mitigate” threats to biological and other ecosystem features. 

 

Applications for Judicial Review 

 

[37] On October 8, 2008, a judicial review application was commenced challenging the 

lawfulness of the Protection Statement. In Application T-1552-08, the Applicants alleged that DFO 

erred in law and jurisdiction in issuing a Protection Statement that relies on non-binding policy, 

prospective legislation and ministerial discretion – none of which legally protect critical habitat 
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within the meaning of section 58 of SARA. The Notice of Application was amended on January 23, 

2009. 

 

[38] By February 9, 2009, DFO had reversed itself, recommending that its Minister replace the 

Protection Statement with a protection order under SARA. 

 

[39] On February 13, 2009, DFO sought the cooperation of the Minister of the Environment, as 

the Minister responsible for Parks Canada, to issue a joint order under subsections 58(4) and (5) of 

SARA. Alan Latourelle, CEO of Parks Canada made recommendations to the Minister regarding 

the proposed protection order in a February 13, 2009 memorandum (Latourelle Memo). 

Paraphrased, this memorandum explains that: 

1. DFO is currently facing a legal challenge in Federal Court regarding 

the Protection Statement. DFO is encouraging Parks Canada to issue a joint order quickly 

before DFO has to proceed any further with the existing lawsuit; 

2. A new protection statement from Parks Canada would be open to 

challenge on the same grounds as the Protection Statement issued by DFO; 

3. DFO’s proposed protection order does not define which activities are 

prohibited as destructive of critical habitat. Enforcement of DFO’s proposed order might 

thus prove difficult. 

 

[40] Issuing a Protection Order under subsection 58(4) of SARA usually involves pre-publication 

in the Canada Gazette Part I, to allow 30 days for public comment. However, on the 
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recommendation of DFO officials, the Ministers agreed to forego public consultation on the 

Protection Order. Thus, the Applicants say they were denied any opportunity to comment on the 

Protection Order before it was finalized. 

 

[41] On March 4, 2009, the Protection Order was published in the Canada Gazette Part II. The 

Protection Order states that the prohibition against destruction of critical habitat in subsection 58(1) 

of SARA applies to the critical habitat of the Resident Killer Whales described in Schedule I. 

Schedule I is a list of marine coordinates for the geospatial location of critical habitat. 

 

[42] The Protection Order was published with an accompanying Regulatory Impact Analysis 

Statement (RIAS). The Applicants take the position that the RIAS, quoted below, continues to 

reflect DFO’s distinction between its duties towards geophysical areas and its discretion to manage 

and mitigate the biological features of critical habitat: 

[t]he recovery strategy identifies at section 3 the critical habitats as 
defined geophysical areas where these populations concentrate. In 
addition DFO recognizes that other ecosystem features such as the 
availability of prey for foraging and the quality of the environment 
are important to the survival and recovery of the Northern and 
Southern Resident Killer Whales. 
 
 

[43] On March 6, 2009, the Applicants wrote to DFO advising that they had serious concerns 

that the Protection Order may not legally protect the biological elements of critical habitat. The 

Applicants also sought clarification on other matters, including whether DFO had abandoned its 

position that the laws and policies set out in the Protection Statement “legally protected” the critical 

habitat of Resident Killer Whales. 
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[44] On March 10, 2009, the Government of Canada responded, through counsel. As 

paraphrased by the Applicants, the response stated that: 

1. DFO characterizes the Protection Order as an “optional alternative” 

to the Protection Statement, rather than a required alternative given the unlawfulness 

of the Protection Statement; 

2. DFO refuses to disavow reliance on policy and discretionary tools 

that do not legally protect critical habitat in protection statements; and 

3. DFO refuses to confirm that the Protection Order protects the 

biological features of critical habitat from destruction. 

 

[45] On April 3, 2009, the Applicants filed the second judicial review application against DFO 

and the Minister of the Environment. The Protection Order Application challenges DFO’s practice 

of limiting the application and scope of section 58 of SARA to protect only geospatial areas and/or 

geophysical elements of critical habitat, and it challenges the application of this practice or policy to 

the Protection Order. 

 

Consolidation 

 

[46] On March 18, 2009, the Respondents filed a motion to have the Protection Statement 

Application, in File No. T-1552-08 dismissed on the ground of mootness. 
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[47] On April 9, 2009, the Applicants filed a motion seeking to have the two applications for 

judicial review consolidated. 

 

[48] By the Order of Justice O’Reilly, the Respondents’ motion to dismiss the Protection 

Statement Application on the ground of mootness was denied. The Applicants’ motion to 

consolidate the two applications into one proceeding was granted. While Justice O’Reilly held that 

the Protection Statement Application in File No. T-1552-08 was technically moot, he refused to 

strike the application so as to preserve this Court’s discretion to issue the relief sought in the 

Protection Statement Application for judicial review. 

 

ISSUES 

 

[49] The issues on the application can be summarized as follows: 

1. Whether the Court ought to exercise its discretion to hear the moot Protection 

Statement Application; 

2. Whether the Minister of Fisheries and Oceans erred in issuing a Protection 

Statement that relies on policy and other non-statutory instruments, prospective laws 

and ministerial discretion to provide legal protection for critical habitat; 

3. Whether there is a justiciable issue for review in the Protection Order Application; 

4. Whether the Ministers erred in limiting the application of the Protection Order to the 

geophysical area to the exclusion of the other components of critical habitat. 
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[50] The following provisions of the Act are applicable in these proceedings:  

Definitions 
 
2.(1) The definitions in this 
subsection apply in this Act. 
 
… 
 
“COSEWIC” 
 
“COSEWIC” means the 
Committee on the Status of 
Endangered Wildlife in 
Canada established by section 
14. 
 
… 
 
Contents if recovery feasible 
 
41. (1) If the competent 
minister determines that the 
recovery of the listed wildlife 
species is feasible, the recovery 
strategy must address the 
threats to the survival of the 
species identified by 
COSEWIC, including any loss 
of habitat, and must include 
 
 
(a) a description of the species 
and its needs that is consistent 
with information provided by 
COSEWIC; 
 
 
(b) an identification of the 
threats to the survival of the 
species and threats to its habitat 
that is consistent with 
information provided by 
COSEWIC and a description of 

Définitions 
 

2. (1) Les définitions qui 
suivent s’appliquent à la 
présente loi. 
… 
 
« COSEPAC » 
  
« COSEPAC » Le Comité sur 
la situation des espèces en 
péril au Canada, constitué en 
application de l’article 14. 
 
 
… 
 
Rétablissement réalisable 
 
41. (1) Si le ministre compétent 
conclut que le rétablissement de 
l’espèce sauvage inscrite est 
réalisable, le programme de 
rétablissement doit traiter des 
menaces à la survie de l’espèce 
— notamment de toute perte de 
son habitat — précisées par le 
COSEPAC et doit comporter 
notamment : 
 
a) une description de l’espèce et 
de ses besoins qui soit 
compatible avec les 
renseignements fournis par le 
COSEPAC; 
 
b) une désignation des menaces 
à la survie de l’espèce et des 
menaces à son habitat qui soit 
compatible avec les 
renseignements fournis par le 
COSEPAC, et des grandes 
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the broad strategy to be taken to 
address those threats; 
 
(c) an identification of the 
species’ critical habitat, to the 
extent possible, based on the 
best available information, 
including the information 
provided by COSEWIC, and 
examples of activities that are 
likely to result in its destruction; 
(c.1) a schedule of studies to 
identify critical habitat, where 
available information is 
inadequate; 
 
 
 
(d) a statement of the 
population and distribution 
objectives that will assist the 
recovery and survival of the 
species, and a general 
description of the research and 
management activities needed 
to meet those objectives; 
 
 
(e) any other matters that are 
prescribed by the regulations; 
 
(f) a statement about whether 
additional information is 
required about the species; and 
 
 
(g) a statement of when one or 
more action plans in relation to 
the recovery strategy will be 
completed. 
 

 
 
 

lignes du plan à suivre pour y 
faire face; 
 
c) la désignation de l’habitat 
essentiel de l’espèce dans la 
mesure du possible, en se 
fondant sur la meilleure 
information accessible, 
notamment les informations 
fournies par le COSEPAC, et 
des exemples d’activités 
susceptibles d’entraîner sa 
destruction; 
c.1) un calendrier des études 
visant à désigner l’habitat 
essentiel lorsque l’information 
accessible est insuffisante; 
 
d) un énoncé des objectifs en 
matière de population et de 
dissémination visant à favoriser 
la survie et le rétablissement de 
l’espèce, ainsi qu’une 
description générale des 
activités de recherche et de 
gestion nécessaires à l’atteinte 
de ces objectifs; 
 
e) tout autre élément prévu par 
règlement; 
 
f) un énoncé sur l’opportunité 
de fournir des renseignements 
supplémentaires concernant 
l’espèce; 
 
g) un exposé de l’échéancier 
prévu pour l’élaboration d’un 
ou de plusieurs plans d’action 
relatifs au programme de 
rétablissement. 
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Contents if recovery not 
feasible 
 

(2) If the competent 
minister determines that the 
recovery of the listed wildlife 
species is not feasible, the 
recovery strategy must include 
a description of the species and 
its needs, an identification of 
the species’ critical habitat to 
the extent possible, and the 
reasons why its recovery is not 
feasible. 

 
Multi-species or ecosystem 
approach permissible 
 

(3) The competent minister 
may adopt a multi-species or 
an ecosystem approach when 
preparing the recovery strategy 
if he or she considers it 
appropriate to do so. 
 
 
Regulations 
 

(4) The Governor in 
Council may, on the 
recommendation of the 
Minister after consultation 
with the Minister responsible 
for the Parks Canada Agency 
and the Minister of Fisheries 
and Oceans, make regulations 
for the purpose of paragraph 
(1)(e) prescribing matters to be 
included in a recovery 
strategy. 
 
 
 
 

Rétablissement irréalisable 
 
 

(2) Si le ministre compétent 
conclut que le rétablissement 
de l’espèce sauvage inscrite est 
irréalisable, le programme de 
rétablissement doit comporter 
une description de l’espèce et 
de ses besoins, dans la mesure 
du possible, et la désignation 
de son habitat essentiel, ainsi 
que les motifs de la 
conclusion. 

 
Plusieurs espèces ou 
écosystème 
 

(3) Pour l’élaboration du 
programme de rétablissement, 
le ministre compétent peut, s’il 
l’estime indiqué, traiter de 
plusieurs espèces 
simultanément ou de tout un 
écosystème. 

 
Règlement 
 

(4) Sur recommandation 
faite par le ministre après 
consultation du ministre 
responsable de l’Agence Parcs 
Canada et du ministre des 
Pêches et des Océans, le 
gouverneur en conseil peut 
prévoir par règlement, pour 
l’application de l’alinéa (1)e), 
les éléments additionnels à 
inclure dans un programme de 
rétablissement. 
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Proposed recovery strategy 
 
 
42. (1) Subject to subsection 
(2), the competent minister 
must include a proposed 
recovery strategy in the public 
registry within one year after 
the wildlife species is listed, in 
the case of a wildlife species 
listed as an endangered species, 
and within two years after the 
species is listed, in the case of a 
wildlife species listed as a 
threatened species or an 
extirpated species. 
 
First listed wildlife species 
 
 
(2) With respect to wildlife 
species that are set out in 
Schedule 1 on the day section 
27 comes into force, the 
competent minister must 
include a proposed recovery 
strategy in the public registry 
within three years after that 
day, in the case of a wildlife 
species listed as an endangered 
species, and within four years 
after that day, in the case of a 
wildlife species listed as a 
threatened species or an 
extirpated species. 
 
… 
 
Destruction of critical 
habitat 
 
58. (1) Subject to this section, 
no person shall destroy any part 
of the critical habitat of any 

Projet de programme de 
rétablissement 
 
42. (1) Sous réserve du 
paragraphe (2), le ministre 
compétent met le projet de 
programme de rétablissement 
dans le registre dans l’année 
suivant l’inscription de l’espèce 
sauvage comme espèce en voie 
de disparition ou dans les deux 
ans suivant l’inscription de telle 
espèce comme espèce menacée 
ou disparue du pays. 
 
 
 
Liste des espèces en péril 
originale 
 
(2) En ce qui concerne les 
espèces sauvages inscrites à 
l’annexe 1 à l’entrée en 
vigueur de l’article 27, le 
ministre compétent met le 
projet de programme de 
rétablissement dans le registre 
dans les trois ans suivant cette 
date dans le cas de l’espèce 
sauvage inscrite comme espèce 
en voie de disparition ou dans 
les quatre ans suivant cette 
date dans le cas de l’espèce 
sauvage inscrite comme espèce 
menacée ou disparue du pays. 
 
… 
 
Destruction de l’habitat 
essentiel 
 
58. (1) Sous réserve des autres 
dispositions du présent article, il 
est interdit de détruire un 
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listed endangered species or of 
any listed threatened species — 
or of any listed extirpated 
species if a recovery strategy 
has recommended the 
reintroduction of the species 
into the wild in Canada — if 
 
 
 
(a) the critical habitat is on 
federal land, in the exclusive 
economic zone of Canada or on 
the continental shelf of Canada; 
 
 
(b) the listed species is an 
aquatic species; or 
 
(c) the listed species is a species 
of migratory birds protected by 
the Migratory Birds Convention 
Act, 1994. 
 
 
Protected areas 
 
(2) If the critical habitat or a 
portion of the critical habitat is 
in a national park of Canada 
named and described in 
Schedule 1 to the Canada 
National Parks Act, a marine 
protected area under the 
Oceans Act, a migratory bird 
sanctuary under the Migratory 
Birds Convention Act, 1994 or 
a national wildlife area under 
the Canada Wildlife Act, the 
competent Minister must, 
within 90 days after the 
recovery strategy or action 
plan that identified the critical 
habitat is included in the 

élément de l’habitat essentiel 
d’une espèce sauvage inscrite 
comme espèce en voie de 
disparition ou menacée — ou 
comme espèce disparue du pays 
dont un programme de 
rétablissement a recommandé la 
réinsertion à l’état sauvage au 
Canada : 
 
a) si l’habitat essentiel se trouve 
soit sur le territoire domanial, 
soit dans la zone économique 
exclusive ou sur le plateau 
continental du Canada; 
 
b) si l’espèce inscrite est une 
espèce aquatique; 
 
c) si l’espèce inscrite est une 
espèce d’oiseau migrateur 
protégée par la Loi de 1994 sur 
la convention concernant les 
oiseaux migrateurs. 
 
Zone de protection 
 
(2) Si l’habitat essentiel ou une 
partie de celui-ci se trouve 
dans un parc national du 
Canada dénommé et décrit à 
l’annexe 1 de la Loi sur les 
parcs nationaux du Canada, 
une zone de protection marine 
sous le régime de la Loi sur les 
océans, un refuge d’oiseaux 
migrateurs sous le régime de la 
Loi de 1994 sur la convention 
concernant les oiseaux 
migrateurs ou une réserve 
nationale de la faune sous le 
régime de la Loi sur les 
espèces sauvages du Canada, 
le ministre compétent est tenu, 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

22 

public registry, publish in the 
Canada Gazette a description 
of the critical habitat or portion 
that is in that park, area or 
sanctuary. 
 
 
 
 
 
 
 
 
Application 
 
(3) If subsection (2) applies, 
subsection (1) applies to the 
critical habitat or the portion of 
the critical habitat described in 
the Canada Gazette under 
subsection (2) 90 days after the 
description is published in the 
Canada Gazette. 
 
Application 
 
(4) If all of the critical habitat 
or any portion of the critical 
habitat is not in a place 
referred to in subsection (2), 
subsection (1) applies in 
respect of the critical habitat or 
portion of the critical habitat, 
as the case may be, specified 
in an order made by the 
competent minister. 

 
 

Obligation to make order or 
statement 
 
(5) Within 180 days after the 
recovery strategy or action 
plan that identified the critical 

dans les quatre-vingt-dix jours 
suivant la mise dans le registre 
du programme de 
rétablissement ou du plan 
d’action ayant défini l’habitat 
essentiel, de publier dans la 
Gazette du Canada une 
description de l’habitat 
essentiel ou de la partie de 
celui-ci qui se trouve dans le 
parc, la zone, le refuge ou la 
réserve. 

 
Application 
 
(3) Le paragraphe (1) 
s’applique à l’habitat essentiel 
ou à la partie de celui-ci visés 
au paragraphe (2) après les 
quatre-vingt-dix jours suivant 
la publication de sa description 
dans la Gazette du Canada en 
application de ce paragraphe. 
 
Application 
 
(4) Le paragraphe (1) 
s’applique à l’habitat essentiel 
ou à la partie de celui-ci qui ne 
se trouve pas dans un lieu visé 
au paragraphe (2), selon ce que 
précise un arrêté pris par le 
ministre compétent. 
 
 
 
 
 
Obligation : arrêté ou 
déclaration 
 
(5) Dans les cent quatre-vingts 
jours suivant la mise dans le 
registre du programme de 
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habitat is included in the 
public registry, the competent 
minister must, after 
consultation with every other 
competent minister, with 
respect to all of the critical 
habitat or any portion of the 
critical habitat that is not in a 
place referred to in subsection 
(2), 
 
(a) make the order referred to in 
subsection (4) if the critical 
habitat or any portion of the 
critical habitat is not legally 
protected by provisions in, or 
measures under, this or any 
other Act of Parliament, 
including agreements under 
section 11; or 
 
 
(b) if the competent minister 
does not make the order, he or 
she must include in the public 
registry a statement setting out 
how the critical habitat or 
portions of it, as the case may 
be, are legally protected. 
 

rétablissement ou du plan 
d’action ayant défini l’habitat 
essentiel, le ministre 
compétent est tenu, après 
consultation de tout autre 
ministre compétent, à l’égard 
de l’habitat essentiel ou de la 
partie de celui-ci qui ne se 
trouve pas dans un lieu visé au 
paragraphe (2) : 
 
a) de prendre l’arrêté visé au 
paragraphe (4), si l’habitat 
essentiel ou la partie de celui-ci 
ne sont pas protégés légalement 
par des dispositions de la 
présente loi ou de toute autre loi 
fédérale, ou une mesure prise 
sous leur régime, notamment 
les accords conclus au titre de 
l’article 11; 
 
b) s’il ne prend pas l’arrêté, de 
mettre dans le registre une 
déclaration énonçant comment 
l’habitat essentiel ou la partie de 
celui-ci sont protégés 
légalement. 

 
 
STANDARD OF REVIEW 
 

[51] The Supreme Court of Canada in Dunsmuir v. New Brunswick , 2008 SCC 9, [2008] 1 

S.C.R. 190 (Dunsmuir) held that a standard of review analysis need not be conducted in every 

instance. Instead, where the standard of review applicable to the particular question before the court 

is well-settled by past jurisprudence, the reviewing court may adopt that standard of review. Only 
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where this search proves fruitless must the reviewing court undertake a consideration of the four 

factors comprising the standard of review analysis. 

 

Applicants’ Arguments on Standard of Review 

 

[52] The Applicants submit that DFO’s decision to rely on non-statutory instruments such as 

policies and ministerial discretion to provide legal protection in the Protection Statement is 

reviewable on a standard of correctness. Similarly, the Applicants contend that the Ministers’ 

decision to limit the Protection Order to protect only geophysical parts of critical habitat requires 

review on a standard of correctness, since it is an error of interpretation. See, for instance, 

Dunsmuir, above, at paragraphs 124, 128. 

 

[53] The Applicants offer the following analysis to determine the appropriate standard of review 

based on the factors enumerated in Dunsmuir, above. First, the Act contains no privative clause, 

which demonstrates that Parliament did not intend to insulate decisions made under the Act from 

judicial review.  

 

[54] Second, the purpose of the Act is to prevent at-risk species from becoming extinct and to 

facilitate their survival, and section 58 of the Act is integral to achieving the Act’s objectives.  

 

[55] Third, the questions at issue involve statutory interpretation. As such, they are clearly more 

within the expertise of the Court than that of government bureaucrats. The Act is not a home statute 
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to the Respondents. Moreover, DFO did not consult its Recovery Team experts about either the 

Protection Statement or the Protection Order. As such, the Applicants submit that it would be absurd 

to award deference to either decision on the basis of expertise. 

 

[56] Finally, this question involves issues of law and jurisdiction. Accordingly, a standard of 

correctness ought to apply. In recent judicial review applications under the Act, the nature of the 

question has been a heavily-weighed factor in determining the appropriate standard of review. See, 

for example, Alberta Wilderness Association v. Canada (Minister of the Environment), 2009 FC 

710, [2009] F.C.J. No., 876 (Alberta Wilderness Association) at paragraphs 40-46; and 

Environmental Defence Canada v. Canada (Minister of Fisheries and Oceans), 2009 FC 878, 

[2009] F.C.J. No. 1052 (Environmental Defence) at paragraphs 31 and 44. Based on the above 

factors, the Applicants contend that correctness is the appropriate standard of review. 

 

Respondents’ Arguments on the Standard of Review 

 

[57] The Respondents submit that there is no justiciable issue for the Court to review in this case 

and, as such, the issue of standard of review does not arise. However, following the oral hearing of 

this matter in Vancouver on June 14, 2010, the Court directed the Respondents to address the merits 

of the Applicants’ Protection Statement Application. As part of their subsequent supplemental 

submissions the Respondents argue that the standard of review should be reasonableness. 
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Appropriate Standard of Review 

 

[58] I believe that the Applicants are correct with regard to the appropriate standards of review 

for issues 2 and 4. 

 

[59] Considering whether the Minister of Fisheries and Oceans erred in issuing a Protection 

Statement that relies on policy and other non-statutory instruments is, essentially, an issue of 

statutory interpretation. More simply put, if the Court chooses to exercise its jurisdiction to consider 

the first moot application, the Court must consider whether such non-statutory instruments fulfil the 

requirements to provide legal protection for critical habitat, pursuant to subsection 58(5) of the Act. 

This is an issue of statutory interpretation that should be reviewed on a standard of correctness. See 

Dunsmuir, above. 

 

[60] I believe that statutory interpretation is also the crux of issue 4. Consequently, correctness is 

also the appropriate standard for review in determining whether the Ministers adhered to statutory 

requirements in issuing the Protection Order made pursuant to subsection 58(5) of the Act.  
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ARGUMENTS 

 The Applicants 

  The Court should exercise its discretion to hear first moot application 

 

[61] The Applicants submit that the Court should hear and resolve all of the legal issues before it, 

since judicial clarification of the Respondents’ duty to provide legal protection for critical habitat 

will have significant effects on the survival of all aquatic species at risk. 

 

[62] The first application before the Court raises an issue of statutory interpretation: whether 

policies, prospective laws, discretionary laws and provincial laws can be said to provide legal 

protection for critical habitat pursuant to section 58 of the Act. This issue was not resolved by the 

subsequent Protection Order issued by the Respondents. The Applicants contend that this issue must 

be decided, and declaratory relief be given to guard against future violations of section 58 of SARA. 

 

[63] DFO’s incorrect belief that section 58 protects only geospatial areas of critical habitat arises 

in both applications and continues to limit the scope of the Protection Order. Similar facts and legal 

issues are raised in both applications. Accordingly, judicial resources will be well spent in resolving 

the two applications simultaneously. 
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Hearing a moot application 

 

[64] Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, [1989] S.C.J. No. 14 

(Borowski) at page 353 sets out a two-step test to determine if the Court should exercise its 

discretion to hear a moot case: 

1) First, has the required tangible dispute disappeared and have the issues become 

academic (the live controversy test)? 

2) Second, if the answer to (1) is yes, should the Court exercise its discretion to hear the 

case even though it may have become moot? 

 

To make its decision, the Court must consider the presence of an adversarial context, the concern 

for judicial economy, and the need for the Court to be sensitive to its role. See Borowski, above, at 

pages 353, 358-363. 

 

[65] In this instance, the Applicants say that the adversarial context remains present because the 

parties still dispute the nature and the scope of the Respondents’ duty under section 58 of the Act. It 

is important for the Court to exercise its discretion to resolve this issue because the issue might 

otherwise evade review. While the Respondents also attempted to strike the Applicants’ application 

in Environmental Defence, above, the Court held in paragraph 2 of that case that “a review of the 

Minister’s decision-making under SARA applied to the Nooksack Dace provides ample proof that 

the bringing of the present Application was absolutely necessary.”  
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[66] In the case at hand, any legal uncertainty will have environmental costs. Failure to address 

fully this Consolidated Proceeding would risk providing less than full protection of critical habitat 

for vulnerable species. Moreover, this test case will have implications for all aquatic species. 

Endangered species do not have time to wait for DFO to “get it right.” Furthermore, not every 

protection statement issued can be challenged in court. As such, other unlawful protection 

statements could easily evade judicial review.  

 

[67] Although the dispute in the Protection Statement Application is technically moot, the 

remaining issue is squarely within the Court’s function. Because the Protection Statement 

Application raises facts and issues that overlap with the Protection Order Application, it is efficient 

to resolve both applications together. 

 

[68] If the Protection Statement Application is not resolved, it may immunize from judicial 

scrutiny DFO’s approach to protection statements. Furthermore, if the issue remains unresolved, the 

Respondents will continue to rely on non-binding policies, prospective laws and discretionary laws 

that do not legally protect critical habitat. Clearly, the public interest will be served by providing 

judicial guidance on the nature and scope of the Respondents’ duty under section 58 of the Act. 

  

  Minister’s duty  

 

[69] The Applicants submit that section 58 imposes on both Respondent Ministers a duty to 

provide legal protection against destruction for all components of a species’ critical habitat. Justice 
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Campbell in paragraphs 4, 45-46, 58 of Environmental Defence, above, determined that critical 

habitat encompasses not only a defined geographic area but also a set of essential components. The 

Applicants contend that, in the context of the Act, the destruction of critical habitat includes the 

destruction of the features and components of that habitat. 

 

Recovery Strategy 

 

[70] The Federal Court has held that it is mandatory to identify critical habitat in a recovery 

strategy; it is the Minister’s duty to identify both the location and components of critical habitat. See 

Alberta Wilderness Association, above, at paragraphs 24-25 and Environmental Defence, above, at 

paragraph 61.  

 

[71] In the instance case, the Recovery Strategy identifies critical habitat as including areas in 

coastal waters where the Resident Killer Whales concentrate to feed on salmon. The presence and 

availability of salmon is a feature of this critical habitat. The Recovery Strategy also identifies key 

threats to components of the critical habitat, including reduced availability of prey, environmental 

contaminants, and physical and acoustic disturbance. It is important that any measure taken under 

the Act fully and adequately addresses each of these components. 
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Protection Statement 

Protection Statement is unlawful 

 

[72] The Applicants submit that the Protection Statement made by the Minister of Fisheries and 

Oceans is unlawful because it relies on non-statutory instruments, provincial laws, prospective laws 

and discretionary laws to protect critical habitat.  

 

[73] The Applicants contend that a provision contained in a protection statement issued under 

subsection 58(5)(b) must meet the following criteria: 

a. It must be a legal provision; 

b. It must be a federal law (with the exception of section 11 conservation agreements); 

c. The legal protection relied on must be in force at the time the protection statement is 

issued; 

d. Because the legal protection acts as a substitute for the prohibition in section 58(1) 

of SARA, it must be a mandatory and enforceable prohibition; 

e. The legal provisions must protect all components of the critical habitat. 

 

[74] Within the statutory scheme of the Act, a protection statement can act as a substitute for a 

protection order. As such, the provisions cited within a protection statement are intended to provide 

the same protection for critical habitat as would the provisions of a protection order.  
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[75] Parliament clearly intended that habitat protection be mandatory and meaningful and did not 

leave it to ministers to choose whether or not to protect critical habitat. In the first reading of Bill C-

5, section 58 was weaker and offered more discretion: see Bill C-5, An Act respecting the protection 

of wildlife species at risk in Canada, 1st session, 37th Parliament (1st reading, 2 February 2001). 

However, some Parliamentarians objected to this discretion and pushed for mandatory protection of 

critical habitat. Consequently, amendments were proposed to strengthen protection for critical 

habitat, and these are reflected in section 58 in its current form. 

 

[76] For a protection statement to act as a substitute for the mandatory enforceable legal 

protection of a protection order, the legal provisions cited in a protection statement must be 

mandatory and enforceable. However, the Protection Statement issued by the Minister in the present 

case cites numerous non-statutory instruments, including: 

a. code of conduct and outreach initiatives; 

b. whale-watching guidelines; 

c. statement of practice regarding the mitigation of seismic sound in the marine 

environment; 

d. sensitive benthic areas policy; 

e. wild salmon policy; 

f. integrated fisheries management plans; and 

g. military sonar protocols. 
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These instruments are not laws that legally protect critical habitat from destruction; rather, they are 

policies, which cannot bind the Minister and do not compel behaviour. See Ahousaht Indian Band v. 

Canada (Attorney General), 2009 BCSC 1494, [2009] B.C.J. No. 2155 (Ahousaht Indian Band) at 

paragraph 752; and Arsenault v. Canada (Attorney General), 2009 FCA 300, [2009] F.C.J. No. 

1306 (Arsenault) leave to appeal to the S.C.C. requested, at paragraphs 33, 38, 43.  

 

[77] In a few rare cases a guideline or a policy has been given legal effect by a court. However, 

in these instances the enabling statute mandated the issuance of the policy, making it a mandatory 

policy. Furthermore, a prohibition attaches for failure to follow such a policy. See, for example, 

Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, [1992] 

S.C.J. No. 1 (Oldman River) at paragraphs 33, 36-37 and Glowinski v. Canada (Treasury Board), 

2006 FC 78, [2006] F.C.J. No. 99 (Glowinski) at paragraphs 40 and 43. This is not the case with the 

policies listed in the Protection Statement under review in this application. At the time the 

Protection Statement was issued, some of the policies it cited were not yet finalized or implemented.  

Moreover, some of the policies are simply not applicable to the Resident Killer Whales’ critical 

habitat. 

 

[78] The Applicants submit that a protection statement also cannot cite prospective laws, since 

provisions that rely on the prospective exercise of legislative authority cannot, and do not, legally 

protect until that authority is exercised. This finding has been upheld by the U.S. Federal Court in 

Greater Yellowstone Coalition Inc. v. Christopher Servheen, 672 F. Supp. 2d 1105, 2009 U.S. Dist. 

LEXIS 111139 (Greater Yellowstone Coalition) at pages14-16 in which the Court held that 
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“[p]romises of future, speculative action are not existing regulatory mechanisms.” In the present 

case, the Protection Statement erroneously relies on speculative or future regulatory action to protect 

critical habitat under subsection 58(5) of SARA.  

 

[79] The legal provisions cited in a protection statement must be mandatory and enforceable. 

While the prohibition in subsection 58(1) is engaged by a protection order, so too are sections 73 

and 74, which limit the Minister’s ability to issue any permit that will affect critical habitat. Indeed, 

the Act provides that no permits can be issued that could jeopardize the survival and recovery of the 

species.  

 

[80] Furthermore, the provisions cited in the Protection Statement grant a broad, unstructured 

discretion to permit harmful activities, including those that would destroy critical habitat. 

Discretionary protection does not legally protect critical habitat from destruction, since it is neither 

mandatory nor enforceable. 

 

[81] The Protection Statement also listed the Fisheries Act, R.S.C. 1985, c. F-14, the Canadian 

Environmental Assessment Act, S.C. 1992, c. 37 (CEAA) and provincial laws as providing 

protection to the population in question. Each of these are addressed as follows, by the Applicants. 
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Fisheries Act 

 

[82] The Applicants say that a proper evaluation of whether the Protection Statement meets the 

legal standard required pursuant to section 58 of SARA demands a comparison between the legal 

provisions that the Statement cites and the protection provided by SARA. The Applicants submit 

that there is a clear difference between the legal protection afforded critical habitat under subsection 

58(1) of SARA and the broad discretion under the Fisheries Act. 

 

[83] While the Fisheries Act and its associated regulations are designed to protect critical habitat, 

the regulatory scheme under the Fisheries Act is highly discretionary. Furthermore, this discretion is 

not limited by policy or plans. See, for example, Carpenter Fishing Corp. v. Canada, [1998] 2 F.C. 

548, [1997] F.C.J. No. 1811 (Carpenter Fishing Corp.)(F.C.A.) at paragraphs 35 and 37 and 

Ahousaht Indian Band, above, at paragraph 752. 

 

[84] The Applicants draw particular attention to sections 35 and 36 of the Fisheries Act, which 

allow DFO a much broader discretion to authorize habitat destruction than is allowed under SARA. 

See, for example, Janice Walton, Blakes Canadian Law of Endangered Species (Toronto: Carswell, 

2007) at pp. 2-31 to 2-33. Indeed, sections 35 and 36 of the Fisheries Act prohibit only unauthorized 

destruction of fish habitat, while SARA prohibits any destruction of critical habitat. According to 

the Applicants, 

SARA’s permitting provisions limit activities that could affect 
critical habitat and preclude authorization of any activity that could 
jeopardize survival and recovery of the species. The s. 58(1) 
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prohibition against destruction of critical habitat applies to all critical 
habitat and against any activity that might destroy it. 

 

[85] While it is possible to use the Fisheries Act to provide legal protection for critical habitat, 

the Applicants contend that no such action has been taken. As such, the Applicants contend that, 

absent a specific regulation protecting critical habitat, the Fisheries Act cannot lawfully substitute 

for an order under SARA. 

 

Canadian Environmental Assessment Act 

 

[86] The Protection Statement also relies on the Canadian Environmental Assessment Act 

(CEAA) to provide legal protection for critical habitat. However, the CEAA is largely a procedural 

statute that sets out a series of steps to be taken before projects may proceed at the discretion of the 

Minister. Consequently, the CEAA does not prohibit approval of environmentally destructive 

projects. 

 

Provincial laws are not laws of Parliament 

 

[87] Section 58 of the Act requires that critical habitat be protected under a “Law of Parliament,” 

or, in the alternative, under a section 11 conservation agreement. As such, provincial laws and 

municipal laws should not be cited in a protection statement.  

 

 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

37 

Protection Statement fails to protect all components 

 

[88] The Protection Statement is unlawful because it provides legal protection for only certain 

elements or components of critical habitat. In so doing, it fails to address the most significant threats 

to critical habitat, including reduction in the availability of prey, toxic contamination, and physical 

and acoustic disturbance. 

 

[89] The first part of the Protection Statement purports to protect the “geospatial and geophysical 

attributes” of the critical habitat against threats from industrial activity, destructive fishing gear and 

vessel anchors. According to the Recovery Strategy, these threats are not the most significant to 

critical habitat, and yet they are the only activities for which the Protection Statement cites the 

legislation, regulations and/or policies to be used to protect the critical habitat. 

 

[90] The second part of the Protection Statement addresses degradation of the acoustic 

environment, degradation of marine environmental quality and declining availability of prey. It 

attempts to address these issues by listing tools that are, according to the Protection Statement, 

“available to manage and mitigate threats to [ecosystem] functions.” The Applicants submit that the 

division between the first and second parts of the Protection Statement reflects the unlawful policy 

distinction, which recognizes DFO’s duty to protect geophysical components but ignores its duty to 

protect biological components of critical habitat.  
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Protection Order 

 

[91] The Applicants say that in creating a limited Protection Order that includes geophysical 

areas of critical habitat but excludes identified components of the critical habitat, the Respondent 

Ministers have implemented an unlawful policy and thereby have failed to respond to a duty 

assigned them by statute. See, for example, Canada (Attorney General) v. Inuit Tapirisat of 

Canada, [1980] 2 S.C.R. 735, [1980] S.C.J. No. 99.  

 

[92] The Federal Court determined in Environmental Defence, above, that such policies are 

unlawful. Accordingly, the Court ought to confirm that section 58 of the Act requires legal 

protection of all components of critical habitat. 

 

Interpretation of section 58 

 Bilingual interpretation    

 

[93] The Applicants contend that the proper interpretation of section 58 of the Act obliges the 

Respondents to ensure legal protection of all of the components of critical habitat. This 

interpretation is supported by numerous grounds, including a plain language examination of that 

section as well as the French version of section 58 and the case of Environmental Defence, above. 

 

[94] The creation of a protection order under subsections 58(4) and (5) triggers the subsection 

58(1) prohibition against the destruction of critical habitat. The Applicants contend that the proper 
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construction of the phrase “any part of the critical habitat” in subsection 58(1) includes any 

component of the critical habitat, since it is the combination of each component that makes up the 

critical habitat as a whole. 

 

[95] In this case, the Resident Killer Whales’ critical habitat consists of prey availability, 

unpolluted water and a quiet environment. Indeed, the Recovery Strategy and other government 

publications note that these habitat components are necessary for the survival of the species. 

 

[96] The term “part” in subsection 58(1) may be interpreted to mean “component.” See, for 

example, Merriam-Webster’s Collegiate Dictionary, 10th ed., s.v., at “component.” Moreover, 

section 58 uses the word “part” differently from the way it uses the word “portion.” According to 

the Applicants, where Parliament intends to refer to a geospatial portion of critical habitat – so as to 

denote a sub-area – it refers to a “portion of the critical habitat”: see subsections 58(2)-(4). 

However, Parliament uses the word “part” in subsection 58(1) to refer to a constituent element or 

component.  

 

[97] Furthermore, the French version of section 58 of the Act requires legal protection of all 

components of critical habitat. Accordingly, a bilingual interpretation of section 58 demonstrates 

that the Respondents’ duty includes the protection of all components of the habitat. According to the 

Supreme Court of Canada in R. v. Daoust, 2004 SCC 6, [2004] 1 S.C.R. 217 at paragraph 28, 

[w]e must determine whether there is an ambiguity, that is, whether 
one of both versions of the statute are “reasonably capable of more 
than one meaning”… . If there is an ambiguity in one version but not 
the other, the two versions must be reconciled, that is, we must look 
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for the meaning that is common to both versions… . The common 
meaning is the version that is plain and not ambiguous [citations 
omitted]. 

 

[98] When this approach is applied to the interpretation of subsection 58(1) of SARA it becomes 

clear that the common meaning between both versions is a prohibition against the destruction of the 

components of critical habitat. While the English version of the Act states that no person shall 

destroy any part of the critical habitat, the French version states that “il est interdit de détruire un 

élément de l’habitat essentiel.” “Élément” is defined in Le Nouveau Petit Robert, 2002 as “Partie 

constitutive d’une chose. 1. Chacune des choses dont la combinaison, la réunion forme une autre 

chose.” Furthermore, in a leading French-English dictionary, “élément” is translated to mean 

“component.” See Le Robert & Collins Dictionnaire Français-Anglais, 4e ed., and Collins Robert 

French Dictionary, 7th ed., s.v. “élément.” 

 

[99] Although “part” may be capable of being construed in more than one way within subsection 

58(1), “élément” is not; rather, “un élément” refers to one of the number of constituent parts or 

components that, in combination, form a whole.  

 

[100] This interpretation is further supported by the broad structure of section 58. The French 

version of section 58 of the Act uses the term “partie” rather than “élément” to make reference to a 

sub-area or portion of critical habitat. In subsections 58(2)-(4), the word “partie” is consistently used 

as the French counterpart to the English word “portion.” 
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[101] It becomes clear in applying bilingual interpretation principles that the common meaning of 

“any part” and “un élément” includes all integral components of a species’ critical habitat. 

 

 The Case of Environmental Defence 

 

[102] The Applicants submit that section 58 of the Act must be given a purposive interpretation 

that ensures meaningful legal protection, as occurred with paragraph 41(1)(c) of SARA in 

Environmental Defence, above. Justice Campbell held in Environmental Defence that critical habitat 

is not just a geospatial area. Rather, Justice Campbell determined at paragraphs 57-66 that when 

identifying a species’ critical habitat, the Minister must identify both the location of the habitat as 

well as its essential attributes or features. Identification of the components of critical habitat is 

undertaken to ensure that these components are later legally protected under the Act.  

 

[103] At paragraph 53 of Environmental Defence, Justice Campbell examined the relationship 

between the identified components of critical habitat and its geospatial coordinates: 

Except perhaps by nuclear Armageddon, one cannot destroy a 
place in its entirety. Nor can one destroy a set of geospatial co- 
ordinates. Rather, the destruction of critical habitat involves 
destruction of the components of that habitat. Put concretely, to 
destroy a spotted owl’s habitat involves clear-cutting the old- 
growth forest it relies on for food and protection from predators. 
To destroy an endangered frog’s habitat may involve filling and 
paving a wetland and placing a shopping mall atop it. To destroy 
the Nooksack Dace’s habitat could involve removal of riparian 
vegetation, which the dace rely on to regulate temperature, erosion, 
and pollution; or removing water from the streambed. Clear- 
cutting trees, filing wetlands and draining streams does not destroy 
the location; rather, it destroys the features and components that 
were relied on by endangered species. 
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[104] Moreover, in making his decision, Justice Campbell considered the Convention on 

Biological Diversity, 5 June 1992, 1760 U.N.T.S. 79, 31 I.L.M. 818 (entered into force 29 

December 1993) and determined that critical habitat should be interpreted to include both its 

physical and biological features so as not to put Canada in breach of its international treaty 

obligations (paragraphs 38-39, 55, 62). Because the Act was created in part to implement Canada’s 

commitments under the Convention on Biological Diversity, the Act should be interpreted in 

harmony with the treaty’s values and principles. 

 

Unlawful limitation of the scope of the Protection Order 

 

[105] The Applicants contend that the evidence before the Court, including the Regulatory Impact 

Analysis Statement (RIAS) in both official languages and DFO’s conduct and positions before and 

after the issuance of the Protection Order, demonstrates that the Respondents have unlawfully 

limited the scope of the Protection Order. 

 

[106] The RIAS demonstrates the Respondents’ decision to limit the Protection Order to protect 

only “geophysical area” of critical habitat: 

Critical habitat for the Northern and Southern Resident Killer Whales 
was identified in the Final Recovery Strategy posted on March 14, 
2008 on the SARA Public Registry. The Recovery Strategy identifies 
at section 3 the critical habitats as defined geophysical areas where 
these populations concentrate. In addition, … DFO recognizes that 
other ecosystem features such as the availability of prey for foraging 
and the quality of the environment are important to the survival and 
recovery of Northern and Southern Resident Killer Whales. 
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[107] This passage of the RIAS demonstrates both an error of law and an error of fact.  

 

[108] While the Respondents characterize their legal obligation as extending only as far as 

protecting “geophysical areas,” they acknowledge that there are biological, acoustic and chemical 

components of critical habitat. However, despite recognizing component features, the Respondents 

do not extend legal protection to these features. This is an error of law. 

 

[109] Also, the Respondents do not properly understand the Recovery Strategy. One cannot argue 

that the Recovery Strategy, as a whole, identifies critical habitat as only an area. This is an error of 

fact. 

 

[110] A comparison of the French and English versions of the RIAS demonstrates that the 

Respondents have misconstrued section 58 of SARA and, consequently, have misunderstood their 

duty under this section. 

 

[111] Furthermore, prior to the publication of the Protection Order DFO exerted bureaucratic 

pressure to weaken the legal protection of critical habitat and remove references to ecosystem 

features of critical habitat. 

 

[112] The Respondents’ position that critical habitat is only a geospatial location did not change 

after the Protection Order was published, a position that DFO maintained in Environmental 

Defence, above. This reflects DFO’s legally incorrect understanding of the scope of its duty under 
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section 58 as well as the Respondents’ intention to limit the Protection Order so as not to cover all 

physical and biological components of the critical habitat. 

 

The Respondents 

 

[113] The Respondents contend that the Protection Order provides the Resident Killer Whales 

with the protection they require. No greater protection will be provided if the Court considers the 

moot Protection Statement, and there is nothing for the Court to review with regard to the Protection 

Order. 

 

  Court should not exercise its jurisdiction 

 

[114] Because Justice O’Reilly determined that the Protection Statement is moot, the Court must 

now decide whether the first application made by the Applicants is so exceptional that it justifies a 

departure from the general practice of striking moot cases. It is the Applicant’s burden to 

demonstrate that this is the case. See Maystar General Contractors Inc. v. International Union of 

Painters and Allied Trades, Local 1819, 2008 ONCA 265, [2008] O.J. No. 1353 at paragraph 32. 

 

[115] The Respondents submit that the adversarial context required by Borowski, above, does not 

exist in this case. There is no longer any live issue with respect to the Protection Statement since it 

has been replaced by the Protection Order. The fact that the Applicants believe that they have an 

adversarial relationship with the Minister of Fisheries and Oceans is not an adequate reason for the 
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Court to hear a moot case; rather, there must be consequences arising from the moot proceeding that 

justify hearing the matter. As stated by Justice Rothstein in Merck Frosst Canada Inc. v. Canada 

(Minister of National Health and Welfare) (1997), 128 F.T.R. 222, [1997] F.C.J. No. 347 (F.C.T.D.)  

at paragraph 15,  

[t]he continuing adversarial relationship does not simply mean that 
the parties are competitors or that they do not like each other or that 
there is other litigation pending between them. The adversarial 
relationship that must prevail must have some logical nexus to the 
proceedings that have become moot. 

 

In this instance, there is no logical nexus between any adversarial relationship that the Applicants 

believe exists and the Protection Statement Application, which has been deemed to be moot. 

 

[116] There are no special circumstances in this case to justify the investment of further judicial 

resources. Because the Protection Order contains a prohibition against the destruction of critical 

habitat, the Court’s decision on the Protection Statement Application will have no practical effect on 

the rights or obligations of the parties. The Protection Order is broad, and declarations with regard 

to the tools outlined in the Protection Statement will not impact the protection provided by the 

Protection Order.  

 

[117]  The circumstances leading to the Protection Statement Application are unique and fact-

specific. Likewise, each future protection statement made pursuant to SARA will be unique to the 

species at issue.  
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[118] Moreover, the Protection Statement Application is not one that is recurring in nature and 

evasive of the Court’s review. As the Court in Borowski, above, determined at pages 360-361, the 

mere fact that a case raising the same point may recur is not by itself sufficient reason to hear an 

appeal that is moot. Rather, it must be demonstrated that the “circumstances suggests that the 

dispute will have always disappeared before it is ultimately resolved.” 

 

[119] Finally, abstract pronouncements of rights or obligations are not in the public interest since 

they do not promote judicial economy or orderly and incremental development of the law. There is 

no public interest in resolving issues with regard to the Protection Statement when it has already 

been replaced by the Protection Order. 

 

Protection Statement 

 

[120] In their initial materials the Respondents did not provide the Court with evidence or 

argument dealing with the merits of the Applicants’ position on the unlawful nature of the 

Protection Statement. Following the hearing, the Court decided that it was impossible to address the 

Respondents’ mootness and jurisdiction arguments without a full debate on the merits of the 

Protection Statement Application. The Court directed the Respondents to provide written 

submissions and the Applicants to provide any reply in writing. The Respondents submissions on 

the merits as contained in their Supplemental Written Submissions are set out below. 
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[121] The Respondents say that the instruments relied upon in the Protection Statement provide 

“legal protection” as that term is intended to be interpreted under SARA. 

 

[122] Under section 58(5) of SARA, Parliament has given the Minister the option of issuing a 

protection order, which prohibits the destruction of critical habitat, or a Protection Statement, which 

enumerates other statutory and non-statutory instruments that prohibit such destruction. 

Parliament’s purpose in so doing was to provide flexibility with respect to the manner in which 

critical habitat protection is achieved. Although the “provisions in, and measures under” other Acts 

of Parliament, which are enumerated in a Protection Statement, may provide protection in a manner 

different from that of a protection order, this violates no requirement under SARA. The protection is 

equally effective unless proven otherwise. 

 

[123] The Applicants’ argument that such “provisions” and “measures” must be “legal provisions” 

or “federal laws” that provide protection in the form of a “mandatory, enforceable prohibition 

against destruction” renders meaningless the flexibility Parliament so clearly intended to provide the 

Minister under section 58(5)(b). That this intention has meaning is confirmed by the notable 

absence of such flexibility in other SARA provisions. 

 

[124] The Respondents argue that non-statutory instruments can also function as “provisions in, 

and measures under” other Acts of Parliament within the meaning of section 58(5). For example, 

sections 57 and 58 of SARA include section 11 agreements as an example of instruments that can 

be used to protect critical habitat. Section 11 agreements, as non-statutory instruments, are not 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

48 

“federal laws,” as the Applicants suggest all instruments included in a protection statement must be. 

Their inclusion as examples in section 57 and 58 evidences Parliament’s intention that the 

“provisions” and “measures” relied upon in a protection statement can take a different form that the 

protection provided by the prohibition against destruction that would be contained in a protection 

order. That Parliament includes these non-statutory instruments among the “provisions” and 

“measures” that may be relied upon indicates a flexible approach. 

 

[125] In addition, section 56 provides that codes of conduct, policies and guidelines may also be 

used to protect critical habitat. The Applicants’ assertion that such instruments cannot be relied 

upon because they do not “legally protect” critical habitat assumes that legal protection is available 

only through a “mandatory, enforceable prohibition against destruction.” However, the above 

examples taken from SARA indicate, first, that such instruments need not take the form of a 

“mandatory, enforceable prohibition against destruction”; and, second that lack of enforceability is 

not relevant to a determination as to whether such instruments legally protect critical habitat. 

 

[126] Moreover, the Respondents argue, the possibility that such “provisions” and “measures” 

may be altered in future does not affect the validity of the Protection Statement. Section 35 of the 

Fisheries Act protects the critical habitat of killer whales. The fact that the Minister has discretion 

under section 35(2) of that statute to authorize activities that destroy critical habitat does not negate 

the fact that, until such authorization occurs, section 35 provides protection and that this protection 

can be relied upon in a protection statement. There is no evidence that such authorization has 

occurred. Similar logic applies to the protection set out in section 36 of the Fisheries Act. 
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[127] The Fisheries Act and Regulations respecting fisheries activity protect killer whale prey and 

geophysical habitat. The issuance of licences and the opening and closing of fisheries are “measures 

under” an Act of Parliament. A protection statement relying upon these measures would fail to 

satisfy the requirements of paragraph 58(5)(b) only if the Minister exercised his or her discretion not 

to limit fishing, resulting in the destruction of available killer whale prey. There is no evidence that 

the Minister’s discretion has been exercised in such a way. 

 

[128] Finally, the Respondents argue that the question of whether the instruments relied upon in a 

protection statement provide the protection required under section 58 of SARA is one of mixed fact 

and law and therefore attracts a reasonableness standard. 

 

Protection Order application is misguided 

 

[129] The Respondents say that it is unclear in the Protection Order Application what exactly the 

Applicants seek to have judicially reviewed. Because the majority of the Applicants’ arguments 

concern the Protection Statement Application, it appears that the second Protection Order 

Application is simply an attempt to keep moot issues before the Court. 

 

[130] While the Applicants appear to be seeking judicial review of the Protection Order, they do 

not seek to quash it or set it aside. Instead, the Applicants are seeking declarations to prevent the 

Protection Order from being applied in a particular manner. Such declarations are inappropriate and 

beyond the jurisdiction of the Court. 
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[131] The Protection Order is a regulation within the meaning of the Statutory Instruments Act, 

R.S.C. 1985, c. S-22. Subsection 2(1) of that Act states that all orders “made in the exercise of a 

legislative power conferred by or under an Act of Parliament” are regulations. Accordingly, the 

Protection Order made under subsections 58(4)-(5) of the Act is a regulation. 

 

[132] The content of regulations is legislative in nature when it embodies a rule of conduct, has the 

force of law and affects an undetermined number of persons, or where the regulation is a component 

of a series of instruments which do so. See Sinclair v. Quebec (Attorney General), [1992] 1 S.C.R. 

579, [1991] S.C.J. No. 76 at paragraph 15 (QL) (Sinclair). 

 

[133] In this case, the Protection Order completes the statutory scheme by creating a prohibition 

against the destruction of any part of the critical habitat, pursuant to section 58(1) of SARA. 

Because the content of this regulation is intimately connected to the legislation, it is legislative in 

nature. See, for example, Sinclair, above, at paragraphs 14-18.  

 

[134] Because the Protection Order is a regulation and its content is legislative in nature, the Court 

is limited to considering whether it was within the authority of the Ministers to make the order and 

whether it offends the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 

1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 (Charter): see Dixon v. Canada 

(Governor in Council), [1997] 3 F.C. 169, [1997] F.C.J. No. 985 at paragraph 17.1.  
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[135] The Applicants do not allege that the Protection Order was ultra vires or that it offends the 

Charter. Rather, they seek declarations that the Ministers are acting unlawfully in limiting the 

application and the scope of the Protection Order. However, the Court cannot review the content of 

the Protection Order beyond the issues of vires and Charter compliance without infringing on 

parliamentary sovereignty; jurisprudence has held that review of the content of validly enacted 

legislation is undertaken only by the electorate. See Amax Potash Ltd. v. Saskatchewan, [1977] 2 

S.C.R. 576, [1976] S.C.J. No. 86. 

 

[136] Subsection 58(5) of the Act provides that an order can be made “with respect to all of the 

critical habitat or portion of the critical habitat that is not in a place referred to in subsection (2).” In 

this instance, as noted by the Applicants, “portion” refers to a geographical portion. Consequently, a 

protection order is required to specify the geographic area to which it applies. Because none of the 

critical habitat in the case at hand is referred to in subsection 58(2), the Protection Order specifies 

the entire area of the critical habitat.  

 

[137] The Protection Order does not define critical habitat; rather, it specifies the portion of the 

critical habitat to which the subsection 58(1) prohibition applies. The Act provides that critical 

habitat must be identified in a recovery strategy or an action plan. This is made clear in the 

definition of critical habitat which is habitat “…that is identified as the species’ critical habitat in the 

recovery strategy or in an action plan for the species.” Issuing an order under subsections 58(4)-(5) 

does not change the critical habitat identified in these documents. 
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Future intentions 

 

[138]  Unable to challenge the Protection Order, the Applicants have instead attempted to 

challenge what they believe to be the intentions of the Respondents with regard to the subsection 

58(1) prohibition. This is reflected in the Applicants’ arguments, which focus heavily on subsection 

58(1), despite the fact that the Protection Order was issued under subsections 58(4)-(5). 

 

[139] The Respondents submit that the Protection Order neither contains the prohibition against 

destruction nor identifies critical habitat. Instead, the Protection Order specifies the portion of the 

critical habitat to which the prohibition against destruction applies, that is, the physical part. It is 

subsection 58(1) that contains the prohibition, and not the Protection Order itself. Similarly, it is the 

Recovery Strategy that identifies the critical habitat, and not the Protection Order. 

 

[140] The Applicants argue that the Ministers unlawfully excluded the ecosystem features of the 

critical habitat from the scope of the Protection Order; however, this is not possible. What is 

prohibited is determined on the basis of the interaction of subsection 58(1) with the critical habitat 

as identified in the Recovery Strategy, and not by the Protection Order. In this case, it is the 

application of the prohibition with which the Applicants take issue. However, their arguments are 

based on speculation and vague evidence that the Respondents will apply the Protection Order in a 

way that the Applicants believe is unlawful. While the Applicants attempt to rely on the conduct of 

the DFO officials before the Protection Order was issued, this conduct is irrelevant. Meanwhile, the 
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Applicants’ arguments with regard to the RIAS fail to examine and appreciate the document as a 

whole. 

 

[141] At the time the Protection Order was issued and the RIAS was published, the nature of 

critical habitat was being considered in Environmental Defence, above. Environmental Defence 

made it clear that the prohibition in subsection 58(1) of the Act applies to the attributes of critical 

habitat identified in the Recovery Strategy. It is unreasonable for the Applicants to assume, now that 

Environmental Defence has been issued, that the Respondents intend to simply ignore the Court’s 

decision on this issue.  

 

Lack of jurisdiction 

 

[142] Without being requested to review the decision to issue the Protection Order, the Court does 

not have jurisdiction to grant the declaratory relief that the Applicants seek in the Protection Order 

Application. The Federal Court is a creature of statute and must find a statutory grant of jurisdiction. 

See ITO - International Terminal Operators Ltd. v. Miida Electronics Inc., [1986] 1 S.C.R. 752, 

[1986] S.C.J. No. 38 (QL) at paragraph 11. The Federal Court has the power to declare a “decision, 

order, act or proceeding” to be unlawful: see subsection 18.1(3) of the Federal Courts Act, R.S., 

1985, c. F-7. However, the Applicants do not seek to have the Protection Order declared unlawful 

nor have they identified any other decision, act or proceeding which they seek to have declared 

unlawful. 
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[143] Moreover, although the Applicants have challenged the Ministers’ decision to apply the 

allegedly unlawful policy to limit the application of the Protection Order, the Applicants have 

identified no occasion on which the Protection Order has been so applied.  

 

[144] In the absence of a challenge to a decision, order, act or proceeding, the Court lacks 

jurisdiction to issue the declarations requested.  

 

Improper submissions 

 

[145] The Respondents submit that the affidavit of Dr. Scott Wallace includes “outdated evidence, 

opinion and argument and portions of it are clearly improper and should be given no weight.” What 

is more, the Applicants have attempted to submit a number of documents as secondary material. 

However, this should have been put into evidence through an affidavit, since not doing so has 

prevented the Respondents from filing evidence in response. Consequently, these documents should 

be disregarded. 

 

Applicants’ Reply 

 

[146] Following the Respondents’ written submissions on the merits of the Applicants’ 

allegations, the unlawfulness of the Protection Statement, the Applicants provided the Court with a 

written reply. The Applicants’ submissions in this regard are set out below. 
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[147] The Applicants argue that the modern approach to statutory interpretation supports their 

interpretation of section 58(5)(b) of SARA. The words of that section, read in their ordinary 

meaning and in a manner that is harmonious with the scheme and object of the Act and the intention 

of Parliament, indicate the criteria that a provision of a Protection Statement must meet. First, it 

must be a legal provision. Second, excepting section 11 agreements, it must be a federal law. Third, 

it must be in force when the Protection Statement is issued. Fourth, the protection offered by the 

provision must be a substitute for the prohibition against destruction set out in section 58(1); in 

other words, it must be mandatory and enforceable. Fifth, the provisions together must protect all 

components of critical habitat. As the Respondents have conceded the second, third and fifth 

criteria, the Applicants’ submissions address the first and fourth criteria. 

 

[148] The provisions in a Protection Statement must be “legal provisions.” The term “legal 

provision” is used by the Applicants to mean any provision that sets a standard for conduct that can 

be understood by the public and that must be followed, enforced and interpreted by a court in the 

case of conflict. Since the purpose of a Protection Statement is to set out how other provisions act in 

lieu of the legal protection provided by section 58, it follows that such provisions must also be 

“legal provisions.” 

 

[149] In addition, section 58 expressly requires a Protection Statement to set out how the listed 

provisions “legally” protect critical habitat. The Respondents point out that section 58(5)(a) includes 

section 11 conservation agreements as among the provisions that may be cited in a Protection 
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Statement. The Applicants submit that this inclusion is consistent with their argument because 

conservation agreements are legal “measures” under an Act of Parliament. 

 

[150] The legal protection relied on in a Protection Statement must act as a substitute for the 

protection in section 58(1); in other words, it must provide nothing less than a mandatory, 

enforceable prohibition against the destruction of critical habitat. Contrary to the Respondents’ 

arguments, discretionary provisions of statutes of general application are insuffic ient to meet the 

requirement under section 58. 

 

[151] Section 58 provides two different means for achieving the same end, which is the securing 

of meaningful and enforceable legal protection for critical habitat. Contrary to the Respondents’ 

argument, Parliament did not intend flexibility with respect to the standard or rigor of that 

protection. The Respondents posit that there are two different levels of protection, which leaves 

open the possibility that the Minister could choose to allow critical habitat to be destroyed. This 

interpretation was clearly rejected by Parliament and is contrary to the purpose of SARA and its 

legislative history. Where Parliament intends less than mandatory protection, as in section 63 of 

SARA, its intention is express. No such intention is evident in the case of section 58. 

 

[152] The Respondents argue that sections 35 and 36 of the Fisheries Act protect critical habitat 

and that the Fisheries Act and its Regulations governing fishing activity protect killer whale prey 

availability and geophysical habitat components. However, only section 35 of the Fisheries Act and 

section 22(1) the Fishery (General) Regulations are listed in the Protection Statement. Otherwise, 
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the Protection Statement refers only generally to provisions of Fisheries Act and the Regulations. 

The Applicants argue that such vague and non-specific references fail to discharge the Respondents’ 

duty under section 58(5)(b) to “set out how” the provisions therein legally protect both critical 

habitat and the availability of prey for killer whales. Further, the protection available under section 

35—a provision which grants to the Minister a broad discretion to destroy critical habitat—could 

never be considered an equally effective alternative to the protection available under a section 58(1) 

Protection Order. In short, the Minister cannot rely on her absolute discretion to manage the fishery 

to discharge her duty to protect a component of critical habitat. 

 

[153] Finally, the Applicants argue that they are asking this Court to interpret the statutory 

requirements of a Protection Statement under section 58(5)(b) and to find that the Respondents lack 

the jurisdiction to rely on policy and discretion in providing “legal protection” for critical habitat. 

This raises a question of law. The Applicants submit that the appropriate standard of review is 

correctness. 

 

ANALYSIS 

 General introduction 

 

[154] I have before me two consolidated applications for judicial review both of which are 

concerned with the obligations of the Respondents under section 58 of SARA to provide legal 

protection for the critical habitat of the Resident Killer Whales. 
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[155] The Applications are the result of a continuum of dealings between the Applicants and the 

Respondents about the proper legal interpretation of SARA and whether the Respondents have 

correctly interpreted and carried out their legal obligations to protect the Resident Killer Whales in 

accordance with SARA. Hence, the applications make up a single narrative that has led to the 

present appearance before the Court and they overlap significantly as regards both facts and law. 

Justice O’Reilly consolidated the applications for this very reason. 

 

[156] The Respondents initially took a similar approach to both applications. Until directed by the 

Court, they resisted on mootness and jurisdictional grounds rather than challenge the facts or 

confront the merits directly. As the proceedings unfolded before me, however, it became apparent 

that the Respondents do not take issue with many of the points made by the Applicants on the 

merits. They say, however, that the Court should not exercise its discretion to hear the Protection 

Statement Application because it has been adjudged moot and there are no grounds to consider a 

moot application in this case. 

 

[157] As regards the Protection Order Application, the Respondents resist on the grounds that the 

application is unclear, that the review of the Protection Order is beyond the jurisdiction of the Court, 

that the Court is being asked to review future intentions, and various other related grounds. 

 

[158] What is strange about the Respondents’ resistance to the Protection Order Application is 

that, when questioned by the Court on the merits at the hearing, the Respondents conceded 

important arguments made by the Applicants. This was not their intention when the Order issued 
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but it has come about as a result of the clarification of the law concerning the meaning and scope of 

“critical habitat” provided by Justice Campbell in Environment Defence. 

 

[159] The Respondents agree that the Order should now be read as the Applicants assert it should 

be read, that is to cover the protection of critical habitat as the Applicants say critical habitat should 

be defined for the Resident Killer Whales. 

 

[160] In addition, following supplemental written submission on the Protection Statement 

Application, it is apparent that much of what the Applicants say about the content of protection 

statements is acceptable to the Respondents, apart from certain fundamental points of disagreement 

that I will come to later. 

 

[161] Given the level of agreement on the merits of the Protection Order Application, the Court 

cannot help but wonder why it has been resisted on technical grounds and why the Respondents do 

not think the Court should deal with it. Had the Respondents clarified their agreement on the 

definition of critical habitat and corrected the relevant public documentation where a different 

interpretation is evident, or at least possible, the Protection Order Application need never have come 

before the Court. The fact that it has will have an impact upon the way I deal with the exercise of 

the Court’s discretion to hear the Protection Statement Application. 

 

[162] As regards the outstanding points of difference concerning the Protection Statement, it is 

evident to me that the significance of the disagreement between the parties means that fundamental 
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points of legal interpretation are very much a live issue between the parties. These points, as well as 

being specific to the facts of these applications, are of importance generally for the interpretation 

and application of SARA. 

 

Protection Order application 

 

[163] It is my view that the Applicants’ statement of the law and their conclusions regarding the 

Protection Order and its application to all components of critical habitat are correct. Also, 

notwithstanding subsequent changes of position by DFO since the Protection Order originally 

issued in February 2009, the Ministers did act unlawfully in limiting the Protection Order made 

under subsection 58(4) of SARA. The Respondents now appear not to take issue with the 

Applicants’ position regarding the scope of “critical habitat,” and they say that they recognize the 

implications of Justice Campbell’s decision in Environmental Defence for this issue. 

Notwithstanding the Respondents’ evolving change of position on the scope of “critical habitat,” it 

still seems to me that the Protection Order was and is incorrect and unlawful because, in limiting its 

application to geophysical areas, the Respondents failed to respond to a duty assigned to them by 

statute, in this case, SARA. See Inuit Tapirisat, above, at page 752. 

 

[164] The Applicants’ interpretation of the Ministers’ duty under SARA to protect all components 

of critical habitat for the Resident Killer Whales is fully supported by the plain language of section 

58 read in the full context of SARA, the bilingual version of the section and the decision of the 

Court in Environmental Defence. The relevant authorities are set out fully in the Applicants’ 
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submissions. There is no need to repeat them here because the Respondents do not take issue with 

the Applicants’ arguments on this issue. 

 

[165] Instead, the Respondents argue that the Court should, nevertheless, refuse to grant the 

declaratory relief requested by the Applicants for a variety of reasons that I will examine in turn. 

 

Respondents’ grounds 

 

[166] I will deal briefly with each of the Respondents’ grounds for resisting the Protection Order 

Application. 

 

Application is misguided 

 

[167] The Respondents say that the Protection Order Application is misguided because it is 

unclear what the Applicants are attempting to have reviewed and, in any event, the Applicants are 

seeking declarations aimed at preventing the Protection Order from being applied in a particular 

manner in the future. Such declarations, say the Respondents, are beyond the jurisdiction of this 

Court. 

 

[168] This issue has already been identified and dealt with by Prothonotary Lafrenière. In May 

2009 the Applicants requested that the Respondents produce the record for the Protection Order, 

required under Rule 317 of the Federal Courts Rules. The Respondents posited that there was no 
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decision at issue, and so they were not obliged to produce a record. Prothonotary Lafrenière agreed 

with the Applicants that there was a decision and ordered the Respondents to produce the record. 

The Respondents did so in November 2009. Because the Court may order production of a record 

under Rule 317 only if there is a “decision or order” that is the subject of a judicial review 

application, it is clear that the Court has already decided that there is a decision for review, and it is 

the Protection Order. See Gaudes v. Canada (Attorney General), 2005 FC 351, [2005] F.C.J. No. 

434 at paragraphs 6, 15-19. The Respondents have not appealed Prothonotary Lafrenière’s ruling, so 

that is where things currently stand. 

 

[169] My review of the Protection Order will address what the Applicants have characterized as a 

consistent misinterpretation and misapplication of the law that has led to, and become manifest in, 

the Protection Order. 

 

[170] I will also review the legality of the Protection Order at the time it was promulgated. My 

decision will have an impact upon the future actions of the Ministers, but this does not prevent me 

from reviewing the Protection Order and declaring it to be invalid because of reviewable error. 

 

Order cannot be challenged 

 

[171] The Respondents also say that because the Protection Order is a regulation within the 

meaning of the Statutory Instruments Act, its content is legislative in nature. Therefore, the Court’s 

jurisdiction is limited to determining whether it was within the authority of the Ministers to make 
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the Order or whether it offends the Canadian Charter of Rights and Freedoms, Part I of the 

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11. 

 

[172] In effect, this is an argument that the Protection Order (indeed any protection order issued 

under SARA) is immunized from review, other than review for jurisdiction or Charter compliance, 

by the concept of Parliamentary sovereignty. 

 

[173] In my view, however, the Respondents are here attempting to assert ministerial sovereignty 

rather than Parliamentary sovereignty. See Saskatchewan Wheat Pool v. Canada (Attorney General) 

(1993), 107 D.L.R. (4th) 190 (FCTD) at paragraph 68. The Respondents have conceded that when 

the Protection Order issued it was issued under a mistake of law, i.e. that “critical habitat” was 

limited to geographical space. This mistake is not evident on the face of the Protection Order, which 

one must read in conjunction with the Recovery Strategy and the RIAS to understand its scope and 

impact. The wording of the Recovery Strategy does reveal the mistake of law, and this is further 

evidenced by the wording in the RIAS. 

 

[174] While conceding this mistake of law (an extremely serious mistake given the purpose of 

SARA and the possible fate of the Resident Killer Whales and any other species at risk) the 

Respondents suggest, in effect, that an illegal Protection Order and the actions of the Minister in 

promulgating an illegal Protection Order are beyond the review of this Court. 
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[175] In my view, however, SARA is not a statute, such as the Fisheries Act, that delegates to the 

Minister a broad discretion to do a wide range of things in order to manage a national resource on 

behalf of all of the people of Canada. SARA is a statute that compels the competent Minister – and 

the Parliamentary debates are clear on this crucial point – to act in specific ways to protect the 

critical habitat of species at risk. The protection of critical habitat and what constitutes critical 

habitat are not left to ministerial discretion in SARA. If the Ministers were allowed to illegally apply 

SARA free of the scrutiny of this Court, and in breach of what Parliament has said must occur, then 

Parliamentary sovereignty would be replaced by ministerial sovereignty. I see nothing in SARA or 

in the Parliamentary debates brought into evidence to suggest that this was Parliament’s intention. 

 

[176] The Executive branch, including ministers and their delegates, is distinct from, and 

subordinate to, Parliament. When the Executive is alleged not to have lawfully performed a duty 

assigned to it by Parliament, the Court’s role is to interpret the nature and scope of the statutory duty 

and adjudicate upon whether the Executive has complied with its duty. Judicial review is the means 

by which ministers who fail to perform their legislated duties are held to account. As stated by the 

Supreme Court of Canada in Canada (Commission des droits de la personne) v. Canada (Attorney 

General), [1982] 1 S.C.R. 215, at page 216, “[I]t is important not to confuse the statute adopted by 

Parliament with the action of the Executive performed in accordance with that statute.” 

 

[177] This position was confirmed by the Supreme Court of Canada in the leading administrative 

law decision in Inuit Tapirisat (cited to S.C.R. at page 752): 

[I]n my view the essence of the principle of law here operating is 
simply that in the exercise of a statutory power the Governor in 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

65 

Council, like any other person or group of persons, must keep within 
the law as laid down by Parliament or the Legislature. Failure to do 
so will call into action the supervising function of the superior court 
whose responsibility is to enforce the law, that is to ensure that such 
actions as may be authorized by statute shall be carried out in 
accordance with its terms, or that a public authority shall not fail to 
respond to a duty assigned to it by statute. 
 
 

[178] In the context of SARA, Parliament charged the Respondent Ministers with a duty to ensure 

that critical habitat is legally protected. The Ministers must perform this duty in accordance with the 

law. While a sovereign Parliament enacted section 58 of SARA, the Ministers are subordinate to 

Parliament when they perform their section 58 duties. 

 

[179] The Respondents support their argument with the uncontroversial submission that the 

Protection Order is designated as a “regulation” under the Statutory Instruments Act. In my view, 

however, there is no principle of law stating that an enactment covered by the Statutory Instruments 

Act is unreviewable. 

 

[180] The Respondents further submit that, because the Protection Order is a regulation, it 

becomes “legislative in nature” and, therefore, this Court cannot review it without violating 

Parliamentary sovereignty. The Respondents’ analysis of the “legislative nature” of section 58 

decisions is based on Sinclair v. Quebec (Attorney General), above, and Reference re Manitoba 

Language Rights, [1985] 1 S.C.R. 721. It seems to me that these decisions confirm that the 

Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3 reprinted in R.S.C. 1985, App. II, No. 5, requires 

all instruments of a “legislative nature” to be published in English and French, which is not the issue 

before me. The Applicants do not quarrel with the proposition that the Protection Order was 
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constitutionally required to be published in English and French. However, the Respondents take this 

constitutional jurisprudence out of its proper legal context in an attempt to claim that the Protection 

Order is unreviewable. 

 

[181] In my view, other case law relied on by the Respondents to immunize this decision against 

review is equally unavailing. Dixon, above, simply confirms that the courts may review a Cabinet 

decision for legal error but not for political motivations. The Supreme Court of Canada’s decision in 

Reference Re Canada Assistance Plan (B.C.), [1991] 2 S.C.R. 525, [1991] S.C.J. No. 60 confirms 

that a question of statutory interpretation is justiciable regardless of whether it may have political 

connotations. The Supreme Court of Canada’s decision in Canada (Auditor General) v. Canada 

(Minister of Energy, Mines and Resources), [1989] 2 S.C.R. 49, [1989] S.C.J. No. 80 confirms that 

the ouster of judicial remedies is a question of legislative intent: Parliament’s intent to make a 

statutory matter non-justiciable must be expressed in particular statutory provisions. In holding that 

the Auditor General Act, R.S.C., 1985, c. A-17, limited the Auditor General, an officer of 

Parliament, to the alternative non-judicial remedy of reporting to Parliament, the Court emphasized 

at paragraph 79 that this “should be viewed as limited to the interpretation of a unique statute as 

informed by the particular role played by the Auditor General.” 

 

[182] Further, at paragraph 17 of their factum, the Respondents submit that the lawfulness of 

DFO’s Protection Statement is an issue within the Court’s adjudicative function. That is, the 

Respondents concede that the Court has jurisdiction to adjudicate a claim that a competent minister 

issued an unlawful protection statement under subsection 58(5)(b). Yet the Respondents argue that 
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the Court lacks jurisdiction to adjudicate a claim that a competent minister unlawfully issued a 

protection order under subsection 58(5)(a). In my view, this distinction is nowhere reflected on the 

face of the provision. 

 

[183] In my opinion, the analysis of the Court’s jurisdiction to review a statutory decision must 

ask whether Parliament intended, in enacting SARA, to shield subsection 58(5) decisions from 

judicial review. When Parliament intends to shield a decision from review, it typically uses a 

privative clause. There is in SARA no privative clause and no other provision shielding subsection 

58(5) decisions from judicial scrutiny. The Respondents have not pointed to any provisions of 

SARA that have this intended effect. 

 

[184] In my view, then, SARA is clearly a justiciable statute that imposes mandatory duties on 

competent ministers. This Court has previously reviewed ministerial actions under SARA and 

issued declaratory relief against these same Respondent Ministers. 

 

Order cannot be more than it is 

 

[185] The Respondents further argue that subsection 58(5) of SARA provides that an order be 

made “with respect to all of the critical habitat or any portion of the critical habitat that is not in a 

place referred to in subsection (2).” They say that “portion” refers to a geographical portion. As a 

result, what an order is required to do is specify the geographic area to which it applies. In this case, 
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as none of the critical habitat is in a place referred to in subsection 58(2), the Protection Order 

specifies the entire area of the critical habitat, and under subsection 58(4) no more could be done. 

 

[186] The Protection Order does not, however, define the critical habitat; it merely specifies the 

portion of the critical habitat to which the subsection 58(1) prohibition applies. SARA provides for 

critical habitat to be identified in one of two places: a recovery strategy or an action plan. This is set 

out in the section 2 definition of critical habitat which is the habitat “that is identified as the species’ 

critical habitat in the recovery strategy or in an action plan for the species.” An order issued under 

subsections 58(4) and (5) does not, and cannot, in my view, change the critical habitat identified in 

those documents. Nothing in section 58 permits this. 

 

[187] It is true that the Protection Order depends for its full meaning and effect upon the critical 

habitat identified in the Recovery Strategy. The Respondents concede that, at the time the Protection 

Order was made, their view of what was included in critical habitat as expressed in the Recovery 

Strategy was wrong and contrary to SARA. The Respondents have changed their mistaken view of 

“critical habitat” as a result of Justice Campbell’s decision in Environmental Defence, above. Yet 

the Respondents have not changed the Recovery Strategy to reflect this change in their 

understanding of the law. Moreover, they have not clarified for those who may seek to ascertain the 

law on protection of critical habitat for the Resident Killer Whales that the Protection Order should 

not be read in the way they intended it to be read when it was issued and as it could still be read if 

some of the wording contained in the Recovery Strategy and the RIAS is relied upon. 
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[188] In other words, the fact that the Protection Order is worded so broadly that it can be taken by 

the Respondents to cover their new understanding of the aspects of critical habitat that require 

protection under SARA does not render the Protection Order legal. Furthermore, it does not mean 

that those who seek to know the law on this crucial issue will not be misled if clarification is not 

provided by this Court. 

 

Attempt to review speculated future intentions 

 

[189] The Respondents say that the Court should not entertain the Protection Order Application 

because the Applicants are really challenging what they see as the future intention of the 

Respondents with regard to the application of the prohibition in section 58 of SARA. 

 

[190] The Respondents say that this is evidenced by the focus of the Applicants’ statutory 

interpretation argument, which concerns subsection 58(1), even though the Protection Order is 

issued under subsections 58(4) and (5). 

 

[191] The Protection Order neither contains the SARA prohibition against destruction nor 

identifies critical habitat. As per subsections 58(4) and (5), the Protection Order simply specifies the 

“portion” of the critical habitat, i.e. the physical part, to which the prohibition against destruction 

applies. It is subsection 58(1) that contains the prohibition. Similarly, as per the definition of critical 

habitat in SARA, it is the Recovery Strategy that identifies the critical habitat. 
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[192] Despite the Applicants’ claim in the relief sought that the Ministers have unlawfully 

“excluded the ecosystem features” of the critical habitat “from the scope of the Protection Order,” 

the Respondents say that this is simply not possible. What is prohibited is determined by the 

interaction of subsection 58(1) with the critical habitat, which has been identified in the Recovery 

Strategy and not by the Protection Order. 

 

[193] The Respondents say it is the application of the prohibition, triggered by the Protection 

Order, with which the Applicants take issue. However, the Respondents say that the Applicants’ 

complaints are based entirely on speculation. The Applicants speculate that the Respondents will 

apply the Protection Order in a manner which the Applicants say is unlawful. 

 

[194] It is the Respondents’ contention that, where jurisdiction exists, a declaration can issue to 

affect future rights unless the dispute in issue is merely speculative. See Solosky v. The Queen, 

[1980] 1 S.C.R. 821, [1979] S.C.J. No. 130 (QL) (Solosky cited to S.C.R.). 

 

[195] The Respondents say that the evidence the Applicants rely on creates nothing more than 

speculation and that the conduct of DFO officials prior to the issuance of the Protection Order is 

irrelevant for two reasons. First, although the Applicants complain that DFO attempted to remove 

the identification of critical habitat from the recovery strategy, the fact is that in the end, it was not 

removed or even significantly altered. Second, all of these actions predate the decision to issue the 

Protection Order and do not prove the Respondents’ future intentions in regards to the Protection 

Order. 
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[196] The Respondents say that it is indeed their intention to apply and enforce the Protection 

Order in accordance with their new understanding of the scope of critical habit and that they now 

concede that the Applicants’ position on the scope of critical habitat is correct. However, it is 

difficult for the Court to understand, first, why the Respondents have not clarified their new position 

and their concessions to the Applicants before the hearing and, second, why they have not taken 

steps to ensure that the Recovery Strategy and the RIAS are absolutely clear about the Respondents 

legal obligations to protect critical habitat so that all those who need to know what is protected are 

in no doubt. In my view, it is disingenuous for the Respondents to argue that a Recovery Strategy 

and a RIAS that initially supported the Respondents’ earlier mistaken view of the law is now 

adequate and clear enough to support and explain a totally different view. If this were the case, then 

the Recovery Strategy and the RIAS would be inadequate for either interpretation of what is 

protected under the Protection Order. What the Ministers appear to mean is that, having been 

educated in the correct interpretation of their obligations since the Protection Order issued, they can 

now be counted upon to enforce the full protection required, irrespective of what the Recovery 

Strategy and the RIAS may say. This obviously leaves out of account the many other people who do 

not know what the Ministers’ new position is and who may well rely upon the Recovery Strategy 

and the RIAS to interpret the Protection Order. 

 

[197] The Respondents say that the Applicants’ arguments in relation to the RIAS do not look at 

the document as a whole. The RIAS contains several references to the protection of the critical 

habitat as identified in the Recovery Strategy. When the RIAS is read as a whole, the Respondents 

say it is clear that the intention, in so far as that may be relevant, was to apply the Protection Order 
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to the critical habitat identified in the Recovery Strategy. This is precisely what the statutory scheme 

of SARA requires. It is difficult to accept this view, in my opinion, because the same RIAS was 

initially intended to support and explain a completely incorrect view of what aspects of critical 

habitat were protected by the Protection Order. 

 

[198] The Respondents say that the Applicants’ allegation that the Respondents refused to confirm 

that the Protection Order prohibited destruction of biological elements of critical habitat is a 

mischaracterization. The Respondents say that they simply explained the statutory scheme of 

SARA, which the Protection Order applies to the critical habitat identified in the Recovery Strategy. 

 

[199] In addition, the Respondents say it is important to keep in mind that, at the time the 

Protection Order was issued, and at the time the RIAS was published, the issue of the nature of 

critical habitat was before the Court in Environmental Defence, above. Now that the Court in that 

case has recognized that critical habitat consists of location and attributes, it is not reasonable for the 

Applicants to assume that the Respondents will ignore that. 

 

[200] As a result of Environmental Defence, the Respondents say it is now clear that the 

prohibition in subsection 58(1) applies to those attributes of critical habitat that are identified in the 

Recovery Strategy. As the Applicants’ complaints are merely speculative, no declarations should 

issue, even if jurisdiction to do so existed. 
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[201] As the Applicants point out, the Protection Order Application is not based on speculative 

evidence of any future events. Rather, it is based on existing evidence of DFO’s ongoing policy to 

limit the scope of critical habitat protection under section 58. It is also worth pointing out that, while 

they could have easily done so, the Respondents did not file any affidavit evidence to indicate that 

they have abandoned their existing and documented interpretation of section 58. Whatever 

Respondents’ counsel may say about the Respondents’ revised interpretation, the uncontested 

evidentiary record reveals DFO’s clear and continuing policy to interpret section 58 of SARA so as 

limit the scope of protection for critical habitat. 

 

[202] In arguing that this dispute is “speculative,” the sole authority discussed by the Respondents 

is Solosky, above. Yet it seems to me that Solosky assists the Applicants. In Solosky, the Supreme 

Court of Canada confirmed that the fact that declaratory relief would influence future events was no 

bar to such relief, provided the dispute was not hypothetical. The Court held that Mr. Solosky’s 

challenge to a prison censorship order was not hypothetical; rather it was a “direct and present 

challenge” to the order: Solosky, above, at page 832. As the order continued from the past through 

the present and into the future, it raised a non-academic controversy properly resolved by 

declaration: “The fact that a declaration today cannot cure past ills, or may affect future rights, 

cannot of itself, deprive the remedy of its potential utility in resolving the dispute over the Director’s 

continuing order”: Solosky, above, at page 833. In my view, the Applicants correctly argue that the 

Protection Order is entirely analogous. The declarations sought will resolve any ongoing 

controversy about the Protection Order. 
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Applicants cannot obtain the declaration sought 

 

[203] Finally, in resisting the Protection Order Application the Respondents argue that, absent a 

request to review the decision to issue the Protection Order itself, which would not have been 

available in any event, this Court lacks the ability to grant the declarations sought by the Applicants. 

 

[204] The Respondents’ point is that the Court, as a creation of statute, does not have a jurisdiction 

at large to issue declaratory relief but must find a statutory grant of jurisdiction. The jurisdiction to 

grant the declaratory relief sought in the Protection Order Application does not, say the 

Respondents, exist in the circumstances of this case. 

 

[205] Declaratory relief against a federal board, commission or other tribunal lies within the 

exclusive jurisdiction of the Court pursuant to subsection 18(1)(a) of the Federal Courts Act. Such 

relief may be sought only by judicial review pursuant to subsection 18(3). However, the powers of 

the Court to grant relief are set out in subsection 18.1(3), as follows: 

(3) On an application for 
judicial review, the Federal 
Court may 

 
 

(a) order a federal board, 
commission or other tribunal 
to do any act or thing it has 
unlawfully failed or refused to 
do or has unreasonably 
delayed in doing; or 
 
(b) declare invalid or unlawful, 
or quash, set aside or set aside 

(3) Sur présentation d’une 
demande de contrôle 
judiciaire, la Cour fédérale 
peut : 

 
a) ordonner à l’office fédéral 
en cause d’accomplir tout acte 
qu’il a illégalement omis ou 
refusé d’accomplir ou dont il a 
retardé l’exécution de manière 
déraisonnable; 
 
b) déclarer nul ou illégal, ou 
annuler, ou infirmer et 
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and refer back for 
determination in accordance 
with such directions as it 
considers to be appropriate, 
prohibit or restrain, a decision, 
order, act or proceeding of a 
federal board, commission or 
other tribunal. 
 

renvoyer pour jugement 
conformément aux instructions 
qu’elle estime appropriées, ou 
prohiber ou encore restreindre 
toute décision, ordonnance, 
procédure ou tout autre acte de 
l’office fédéral. 
 

 

[206] The Respondents say that the Court has the power to declare unlawful a “decision, order, act 

or proceeding” only. It is the Respondents’ position that the Applicants do not seek to have the 

Protection Order itself declared unlawful and that the Applicants also do not identify any other 

decision, act or proceeding that they wish to have declared unlawful. 

 

[207] I think the short answer to this is that the Applicants are asking the Court to declare the 

Protection Order unlawful. Paragraph 192 of the Applicants’ Memorandum of Fact and Law 

clarifies that the Applicants wish the Court to declare, inter alia, that it was “an error of law for the 

Ministers to limit the application and scope of the Protection Order to legally protect only 

geophysical parts of critical habitat.” 

 

[208] What appears to lie behind the Respondents’ objections to the relief claimed is that the 

Protection Order, on its face, does not reveal the mistake of law that was made at the time it was 

issued, and now that Environmental Defence, above, has made them fully aware of their mistake 

there is no need for the Court to pronounce upon the illegality of the Protection Order when it was 

made. 
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[209] I see several problems with this approach. First of all, the Ministers have provided in this 

application no clear acknowledgement of the legal mistake that lies behind the Protection Order nor 

any suggestions for rectifying the confusion that may result if matters are left as they are. In the lead 

up to the hearing of these applications, the Ministers simply disregarded the merits of the 

Applicants’ position and tried to persuade the Court that it had no jurisdiction to hear the Protection 

Order Application and should not hear the Protection Statement Application. 

 

[210] This, together with the Respondents’ unhelpful responses to the Applicants’ attempts to 

clarify with them the legal issues raised in these applications, suggests to the Court that the 

Ministers are reluctant to acknowledge the mistake that was made and to take steps to rectify it. It 

was only in response to questions put to legal counsel by the Court at the hearing of the Protection 

Order Application that the Ministers acknowledged that they did regard “critical habitat” as being 

confined to geophysical components prior to the decision in Environmental Defence, above, and 

that the Protection Order had been issued under their misapprehension of the law. 

 

[211] Even if the Ministers now intend to apply the Protection Order in accordance with 

Environmental Defence, so that all components of critical habitat – including the crucial factors of 

reductions in the availability of salmon prey, environmental contamination and physical and 

acoustic disturbance – will now be protected in accordance with section 58 of SARA, this does not 

resolve the problems caused by the issuance of the Protection Order. 
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[212] As the Respondents themselves point out, the Protection Order, on its face, does not indicate 

what is included in critical habitat for the Resident Killer Whales. Recourse has to be made to the 

Recovery Strategy and the RIAS. This causes a problem because the Recovery Strategy contains 

language that reflects the Respondents’ mistaken view of the law at the time the Protection Order 

was made. Anyone who wants to know which components of critical habitat of the Resident Killer 

Whales are protected under SARA has to go to the Recovery Strategy for guidance. The 

Respondents have made no suggestion as to how they intend to clarify the situation for anyone who 

is implementing, or attempting to follow, the Recovery Strategy but who was not in Court to hear 

counsel concede that all components of critical habitat for the Resident Killer Whales should now 

be regarded as being covered by the Protection Order. Given the history of this matter, and the 

obvious reluctance by the Respondents to acknowledge that critical habitat is more than just 

geophysical space, this crucial issue cannot be left in doubt. Otherwise, the lack of clarity could well 

lead to the thwarting of the purpose of SARA as regards the range of protection that must be 

afforded the Resident Killer Whales. 

 

[213] The Protection Statement that was posted to the SARA public registry on September 10, 

2008 distinguished between the legal protection required by SARA for the geophysical attributes of 

critical habitat and the management and mitigation of other threats to the biological and ecosystem 

features of the habitat of the Resident Killer Whales. This, together with the lead-up to the 

Protection Statement, gave rise to a concern that the Ministers perceived of two levels of protection 

for the Resident Killer Whales. One of them was the geophysical space which they occupied and 

which the Ministers regarded as having the full mandatory protection afforded by subsection 58(1) 
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of SARA. The other was the biological and other ecosystem aspects of the whales’ habitat, which 

the Ministers considered should be managed and mitigated and which would not have the full 

protection of subsection 58(1) of SARA. 

 

[214] As we now know, the Protection Statement of September 10, 2008 was replaced by the 

Protection Order of February 2009. 

 

[215] However, both the Protection Statement and the Protection Order can be understood only by 

reference to the Recovery Strategy which, after much debate about what should be included under 

“critical habitat,” was posted to the public registry on March 14, 2008. 

 

[216] Notwithstanding the above-mentioned debate, the Protection Statement makes clear DFO’s 

determination to maintain a distinction between geophysical features of critical habitat and 

biological and other ecosystem features. 

 

[217] When the Protection Order was published in the Canada Gazette Part II on March 4, 2009 it 

indicated that the prohibition in subsection 58(1) of SARA applies to the critical habitat of the 

Resident Killer Whales that are described in Schedule 1. Schedule 1 is a list of marine coordinates 

for the geospatial location of critical habitat. 
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[218] Confusion occurred because the Protection Order was published with an accompanying 

RIAS that, at least in one section, appears to continue the distinction between the geophysical areas 

and the biological features of critical habitat: 

[t]he recovery strategy identifies at section 3 the critical habitats as 
defined geophysical areas where these populations concentrate. In 
addition … DFO recognizes that other ecosystem features such as the 
availability of prey for foraging and the quality of the environment 
are important to the survival and recovery of the Northern and 
Southern Resident Killer Whales. 

 

[219] More confusion is caused by the following wording from paragraph 3.2 of the Recovery 

Strategy which also suggests a distinction between geophysical features and the other components 

or features of critical habitat: 

While for the purposes of SARA the critical habitat itself is a defined 
geophysical area (see above), other ecosystem features such as the 
availability of prey for foraging and the quality of the environment 
must be managed as threats so as not to compromise the function of 
the critical habitat and thus potentially impede survival and recovery. 
 
 

[220] Clearly, there is a suggestion here of a distinction between the geophysical area, to which 

the protections of SARA are available, and “other ecosystem features,” which are not protected by 

SARA and which may have to be “managed.” 

 

[221] This confusion is confirmed by the Memorandum that went to the Minister of Fisheries and 

Oceans dated September 10, 2008: 

The potential measures which could be used to provide legal 
protection for the Resident Killer Whale populations have been 
difficult to determine, given the complexities of the nature of the 
possible threats to the animals and to their critical habitat. The 
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Recovery Strategy identifies the critical habitat in geophysical terms; 
it is the geophysical attributes of the critical habitat which must be 
protected by SARA. However, the Recovery Strategy also identifies 
a number of potential threats to the killer whales which need to be 
managed to ensure the survival and recovery of the species; these 
include availability of prey, acoustic degradation, and a variety of 
environmental pollutants [emphasis added]. 

 
[222] The clear implication of these words is that the mandatory protection of SARA is required 

only for the geophysical features, while other features of critical habitat are subject to discretionary 

management. As confirmed by Justice Campbell in Environmental Defence, above, this is a 

fundamental misreading of what constitutes critical habitat for the purposes of mandatory protection 

under SARA. This same misreading of SARA is evident in the analysis chart that accompanies the 

Memorandum to the Ministers. 

 

[223] If the DFO can read the Recovery Statement in this way, then presumably so can anyone 

else who consults it in order to determine the full scope of the Protection Order. 

 

[224] These are confusions that could have, and should have, been cleared up and addressed 

without the need for legal action. This is precisely what the Applicants attempted to do. On March 

6, 2009, the Applicants wrote to advise DFO of their concerns that the Protection Order might not 

legally protect the biological components of critical habitat of the Resident Killer Whales and 

asking a series of pertinent questions aimed at clarification. DFO replied through counsel in a letter 

dated March 10, 2009. 

 

[225] The precise question put to DFO by the Applicants was: 
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Does the Order prohibit the destruction of the biological elements (or 
ecosystem features) of critical habitat? Or does the Order only 
prohibit destruction of geophysical features of habitat (namely, the 
seabed)? 
 
 

[226] DFO’s response to this question reads as follows: 

Regarding your third question, as already mentioned, the 
consequence of issuing the s. 58 order is that destruction of the 
critical habitat becomes an offence. Two points arise from this. First, 
as you are aware, the critical habitats of these species were identified 
in the recovery strategy. That identification was not challenged by 
your clients, or by anyone else, and the time for doing so has long 
since passed. Second, the responsibility for prosecutions under s. 97 
of SARA rests with the Attorney General of Canada and the 
prosecutorial discretion of the Public Prosecution Service of Canada 
and not the competent ministers. As has occurred with similar 
provisions, such as s. 35 of the Fisheries Act, the law surrounding the 
scope and application of the prohibition set out in s. 58(1) will no 
doubt evolve over time as prosecutions occur. 
 
 

[227] In my view, as an answer to a straight question, this is highly evasive. It is difficult to see 

what prosecutions have got to do with the matter in hand. Unless all concerned are clear about what 

is included in “critical habitat” the Attorney General of Canada will not know who or what to 

prosecute. Prosecutions do not define critical habitat, they enforce the protections to critical habitat 

afforded by SARA. 

 

[228] Also, to point out that critical habitats “were identified in the recovery strategy” is the 

equivalent of saying that the doubts created by the ambiguous wording in the Recovery Strategy and 

perpetuated by DFO’s own Memorandum to the Ministers are the problem of the Applicants, and 

DFO has no interest in clarification. There may well be a reason for this, of course. In the absence of 

an explanation, however, the record suggests to me that DFO was not interested in resolving the 
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confusion caused by its own documents and former position and had hopes of carrying forward the 

distinction between geophysical space (protected by SARA) and other aspects of habitat (subject to 

discretionary management and not protected by SARA). I say this because, in the absence of an 

explanation, there is no other plausible reason why the simple question could not have been 

answered or why, given the answers and the concessions made in open Court before me by the 

Respondents as part of this application, the Applicants should have been forced to bring this matter 

before the Court. 

 

[229] The fact that no meaningful answer was provided to the Applicants’ request for clarification 

on the scope of protection provided by the Protection Order made the Protection Order Application 

inevitable, and it was commenced by the Applicants on April 3, 2009. 

 

[230] What is interesting is that Justice Campbell clarified the full meaning of “critical habitat” 

under SARA in Environmental Defence, above. That decision was issued on September 9, 2009. At 

the hearing of the Protection Order Application before me, the Respondents conceded that Justice 

Campbell had decided the legal issue and the Respondents now took the position that the Protection 

Order covered all aspects of critical habitat that the Applicant felt it should cover. 

 

[231] This tells the Court two things of note. First, at the time of the issuance of the Protection 

Order in February 2009, and as late as Respondents’ counsel’s reply letter of March 2009, the 

Respondents did not regard critical habitat as anything but geophysical space but were unwilling to 

admit this fact to the Applicants, which is why their reply to the Applicants’ question was so 
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evasive. Second, it reveals that the Respondents changed their mind about the full scope of “critical 

habitat” following Justice Campbell’s decision in Environmental Defence, above, but did not bother 

to inform the Applicants. Rather they resisted the Protection Order Application all the way, initially 

provided no argument on the merits and advised the Court it had no jurisdiction to hear the 

application. Only when the Court put specific questions to counsel at the hearing did the 

Respondents concede that they accepted the Applicants’ version of what was included in critical 

habitat. The Respondents argued further that the Protection Order Application was unnecessary 

because the Protection Order now covered the biological and ecosystem aspects of critical habitat, a 

fact which the Respondents had refused to clarify when asked the question in March 2009 or at any 

time up to the hearing. 

 

[232] All of this convinces me that the Protection Order Application was, and remains, absolutely 

necessary. 

 

[233] The Respondents have, in effect, now indicated to the Court that they accept the Applicants’ 

position on the meaning of critical habitat and the scope of protection afforded the Resident Killer 

Whales under SARA, but they do not want me to look at the merits of the Protection Order 

Application because, inter alia, I lack the jurisdiction. 

 

[234] I am left wondering, then, what lies behind the Respondents’ resistance. If they did not want 

me to hear the Protection Order Application, all they had to do, following the Environmental 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

84 

Defence decision, was to clarify their new position with the Applicants and in the public record. I 

have been offered no explanation as to why this could not have happened. 

 

[235] In any event, in light of the Respondents’ evasive conduct and the confusing state of the 

public record as outlined above, I believe the Court has to bring to the issue at hand the clarification 

that the Respondents have refused to provide. The Applicants have satisfied the burden for the 

declaratory relief they seek in relation to the Protection Order. 

 

Protection Statement application 

  Should the Court hear it? 

 

[236] Justice O’Reilly has already decided that the Protection Statement Application is moot. 

Nevertheless, he has left it to me to decide whether the Court should exercise its discretion to hear 

and decide the application after hearing the merits of both applications and with the benefit of full 

submissions and relevant evidence from both sides. 

 

[237] In both the Protection Order Application and the Protection Statement Application, the 

Respondents initially chose not to provide me with submissions on the merits. Instead, they 

focussed on mootness and why I should not hear either application. However, the Respondents have 

since conceded that there is some merit in both applications. With respect to the Protection 

Statement Application, for example, the Respondents conceded at the hearing that a protection 

statement cannot rely upon provincial laws and can rely only upon protection, other than SARA, 
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that is “presently in force” at the time the statement is issued. Following the Court’s direction to the 

Respondents that they provide the Court with submissions on the merits of the Protection Statement 

Application, the Respondents have now in their Supplemental Written Submissions made further 

concessions on the merits of the Applicants’ argument. These concessions are as follows: 

i. Provincial laws cannot be relied on to provide the protection required by paragraph 58(5)(b); 

ii. A protection statement cannot rely on future statutory or regulatory instruments that are not 

in place at the time that the protection statement is issued; 

iii. The protection that must be provided is protection against destruction of critical habitat or 

any of its identified attributes—in this case, acoustics, water quality and availability of prey. 

 

[238] As far as the merits are concerned then, this leaves the following outstanding points of 

contention between the parties: 

i. Whether a provision of a protection statement under s. 58(5)(b) of SARA must be a 

legal provision; 

ii. Whether the legal protection must act as a substitute for the prohibition in s. 58(1)—that 

is, it must be a mandatory, enforceable prohibition against destruction. 

 

[239] There is no disagreement as to the applicable law when the Court has to consider exercising 

its discretion to hear a moot application. The discretion should be exercised only in exceptional 

circumstances in accordance with the three factors established by the Supreme Court of Canada in 

Borowski, above, at pages 358-362: 

a. the presence of an adversarial context; 
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b. the concern for judicial economy; 

c. the need for the Court to demonstrate a measure of awareness 

of its proper law-making function, which means that the Court must be sensitive to 

its role as the adjudicative branch in the Canadian political framework. 

 

[240] In setting out the relevant criteria to consider, the Supreme Court of Canada, in Borowski, 

above, was careful to point out (at page 363) that this is not a mechanical process: 

The principles identified above may not all support the same 
conclusion. The presence of one or two of the factors may be 
overborne by the absence of the third, and vice versa. 
 
 

  Adversarial context 
 
 

[241] Because the Ministers, on both applications, initially chose not to address fully the merits 

raised by the Applicants, it was not possible to assess precisely the full extent of the adversarial 

context. As already discussed, as part of the Protection Order Application, the Ministers conceded in 

oral argument that they did not now take issue with the scope of critical habitat put forward by the 

Applicants. This appears to have been prompted by Justice Campbell’s decision in Environmental 

Defence, above. 

 

[242] In relation to the Protection Statement Application, following questions and directions from 

the Court, the Respondents have conceded a great deal. However, they have also now revealed that 

their interpretation of section 58 of SARA is significantly at odds with that of the Applicants on 

fundamental issues that have far-reaching implications for the protection of the Resident Killer 
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Whales as well as other species in danger of extinction and extirpation. The promptings of the Court 

have revealed that, indeed, there is an ongoing adversarial context between the parties that requires 

resolution. 

 

[243] It emerged during argument that the Applicants are particularly concerned by the Ministers’ 

reliance upon broad discretionary powers, such as those found in the Fisheries Act, as being 

equivalent to the mandatory protections contained in section 58 of SARA, and this crucial issue was 

not fully addressed by the Respondents. 

 

[244] All in all, then, I think I have to conclude that there is significant dispute concerning the 

Respondents’ duties under section 58 of SARA and that this dispute will continue unless the law is 

clarified concerning what non-SARA protections can legally be relied upon in a protection 

statement. 

 

[245] I think it is also obvious that if this dispute is not resolved there could be serious collateral 

consequences for other species in need of protection but lacking champions to bring their cause 

before the Court. There is an urgency about species protection that is captured in the objectives and 

timelines found in SARA and which suggests that this dispute should be settled quickly before 

collateral damage occurs. 
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Judicial economy 

 

[246] The Respondents prefer that the dispute between the parties be settled on a case-by-case 

basis and that the Court not make decisions in a factual vacuum which might hamper future cases. 

 

[247] While I recognize that I should not be making decisions in a factual vacuum, it seems to me 

that the dispute between the parties is not a factual dispute and that the question of what can be 

relied upon in a protection statement is clearly a question of law that is not fact dependent. For 

example, the Respondents themselves have now stated clearly that the Ministers cannot rely upon 

provincial laws and that they must refer to provisions that are in force at the time of the issuance of 

the protection statement. 

 

[248] I recognize that, in theory at least, there could be some dispute concerning the effectiveness 

and scope of a particular provision or measure relied upon and set out in some “other Act of 

Parliament,” but I do not think that future cases would be hampered by a statutory interpretation of 

what SARA requires in terms of any particular provision or measure. It seems to me, in fact, that 

such statutory interpretation is inevitable before any particular provision or measure can be 

assessed. 

 

[249] In Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 

3, at paragraphs 20-21, the Supreme Court of Canada directed that the Court should “weigh the 

expenditure of scarce judicial resources against the social cost of continued uncertainty in the law.” 
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In the case before me, significant judicial resources have already been expended in bringing before 

the Court a general point of law. This expenditure has a lot to do with the way the Respondents have 

continued to resist points put forward by the Applicants over time but which they now concede in 

open Court. If the continued uncertainty regarding the Ministers’ obligations under SARA is 

allowed to continue this could put vulnerable species at risk. I see nothing to be gained, and much 

that could be lost, by postponing a decision on this issue until such time as another protection 

statement might be brought before the Court. As the Applicants point out, continuing legal 

uncertainty will have environmental costs and vulnerable species could well be deprived of the full 

protection that SARA says they should have. This uncertainty undermines the overall purpose of 

SARA. The present dispute has national implications for all aquatic species at risk and the 

Respondents’ continued reliance upon ministerial discretion under statutes such as the Fisheries Act 

could affect endangered species generally. As the Applicants point out, an endangered species is 

one facing imminent extirpation or extinction. Such species should not have to await full protection, 

which may not come for some time if this issue is not decided now. Those with an interest must 

know how the law governing protection statements is intended to apply. Many choices depend upon 

this, and those who educate the world about the scope of protection under SARA need to know now 

what the legal obligations of the Ministers are. 

 

[250] The dispute in the Protection Statement Application raises a fundamental question of 

statutory interpretation based on the complete evidentiary record that is before me. The Ministers’ 

approach to these applications convinces me that the issue must be decided. Otherwise, DFO will 

continue to rely upon provisions and measures that do not legally protect the critical habitat of 
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species at risk as SARA says it should be protected. The Ministers have already conceded that: (a) a 

protection statement must, apart from section 11 conservation agreements, rely upon federal law; 

(b)  the legal protection relied upon must be in force at the time the protection statement is issued; 

and (c) the provisions referred to and relied upon must protect all components of critical habitat. 

However, the Ministers do not agree that: (a) only legal provisions can be cited in a protection 

statement; and (b) the provisions cited in a protection statement must be a substitute for the 

prohibition contained in subsection 58(1) of SARA and may not lawfully provide a lesser standard 

of legal protection. 

 

[251] The Court must be wary of pronouncing judgments in the absence of a dispute affecting the 

rights of the parties. In my view, however, a decision on this issue will not lead to an unnecessary 

precedent. It will, rather, lead to a necessary precedent in an ongoing dispute where the public 

interest calls out for a speedy resolution. 

 

[252] All in all, I think the Applicants have established that, notwithstanding the mootness of the 

Protection Statement Application, the Court should nevertheless hear and decide the fundamental 

issues of disagreement between the parties concerning what can lawfully be relied upon in a 

protection statement and whether the Protection Statement in this case was illegal for failing to 

provide the protections that SARA says the Ministers owe to the Resident Killer Whales. 
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Merits of Protection Statement application 

 

[253] Generally speaking, I believe the Applicants are correct in the assertions they make 

regarding the legal requirements for the provisions and measures that the Ministers may rely upon in 

a protection statement. They are equally correct, in my view, in their assessment of the illegality of 

the Protection Statement at issue in this application. 

 

Protection Statement 

 

[254] A protection statement cites the provisions of other federal laws that legally protect critical 

habitat. These other provisions are intended, in my view, to substitute for the prohibition against the 

destruction of critical habitat in subsection 58(1) of SARA. 

 

[255] If critical habitat is not protected directly under SARA, but by other federal legislation, 

compliance with and enforcement of those other federal laws is the responsibility of the agency 

charged with administering the legislation in question. See: Canada, Environment Canada, Species 

at Risk Act Policies: Policies and Guidelines Series – Draft (Ottawa: Minister of the Environment, 

2009) at page 18; online: Depository Services Program <http://dsp-psd.pwgsc.gc.ca/collection 

_2009/ec/En4-113-2009-eng.pdf. [Draft Species at Risk Policies]. 
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[256] Two key points arise from this scheme. First, the protection against the destruction of 

critical habitat, provided by subsection 58(1) of SARA, applies only where a competent minister 

issues a protection order under subsection 58(4). 

 

[257] Second, and importantly, the minister has, in my view, no discretion to “choose” to give 

critical habitat any lesser legal protection against destruction than the protection provided through a 

subsection 58(4) protection order. Put another way, in my view, a competent minister has no 

discretion to rely on a provision of another federal law unless that law provides an equal level of 

legal protection to critical habitat as would be engaged through subsections 58(1) and (4). If a 

provision cited in a protection statement does not legally protect critical habitat to a degree equalling 

the protection under subsection 58(1) and other SARA provisions, then the minister must issue a 

protection order. 

 

Disagreement between the parties 

 

[258] The Court’s direction to the Respondents to provide supplementary submissions on the 

merits of the Protection Statement Application has, at last, allowed me to see precisely where and 

why the parties disagree. This was a necessary prelude to my decision on whether or not to hear a 

moot application and, having chosen to hear it, to my decision on the merits. 
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[259] The point of disagreement is fundamental and it involves an important point of statutory 

interpretation that has far-reaching implications for those who administer and/or who are bound by 

the scheme set up under SARA. Essentially, the main issue is as follows. 

 

[260] The Respondents say that Parliament intended to afford some flexibility for the manner in 

which critical habitat protection is provided. Any protection statement, including the Protection 

Statement at issue in this application, does not have to rely upon statutory provisions and 

instruments which provide protection “in the same manner as the protection order ….” 

 

[261] The Respondents say that, under SARA, Parliament has provided the Ministers with two 

options to protect critical habitat. The Ministers can publish a protection statement setting out how 

critical habitat is “already protected,” or the Ministers can make a protection order that puts in place 

a “prohibition against the destruction of any part of critical habitat.” 

 

[262] The Respondents concede that both options “must achieve the same goal – the protection of 

the location and identified attributes of critical habitat – but they are not required to do so in the 

same manner.” 

 

[263] The Respondents further concede as follows: 

To be clear, the respondent (sic) only takes issue with the manner in 
which the applicants say protection must be provided in every case. 
The respondent (sic) agrees that the protection which must be 
provided is protection against destruction of critical habitat or any of 
its identified attributes – in this case, acoustics, water quality, and 
availability of prey. 
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[264] As opposed to the Applicants, the Respondents say that, to achieve the conceded extent of 

protection, an instrument or provision relied upon in a protection statement need not be a legal 

provision and a federal law “which provides protection in the form of a mandatory, enforceable 

prohibition against destruction.” The Applicants’ approach, say the Respondents, “ignores the 

structure of the SARA and makes meaningless the options provided to the Minister by Parliament in 

the text of s. 58.” 

 

[265] It is immediately apparent, then, that the Respondents believe that the protection of critical 

habitat under SARA can, at the option of the minister, take one of two forms. The minister can 

always, if he chooses, issue a protection order which will engage the mandatory prohibitions 

contained in SARA. But she or he can also choose to do something else: i.e. to issue a protection 

statement that does not need to provide protection in the form of a mandatory, enforceable 

prohibition against destruction. 

 

[266] At first blush, it is difficult for the Court to see how a protection statement that does not rely 

upon a mandatory, enforceable prohibition against destruction of critical habitat can, as the 

Respondents concede it must, provide protection against destruction of critical habitat or any of its 

identified attributes – in this case, acoustics, water quality and availability of prey. However, as the 

Respondents explain it, the answer is to be found in the statutory interpretation of section 58 of 

SARA. 
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[267] The Respondents say that subsection 58(1) of SARA sets out the prohibition against the 

destruction of physical habitat. But the subsection 58(1) prohibition is “subject to this section.” So 

this means, the Respondents argue, that the subsection 58(1) prohibition does not apply unless the 

minister issues a protection order in which the critical habitat, or a portion thereof, is specified. 

 

[268] The Respondents agree that, although the Minister can always issue a protection order, she 

or he is “required to do so [only] if the critical habitat, or a portion of it, is not otherwise protected as 

required by s. 58(5).” Subsection 58(5) of SARA reads as follows: 

(5) Within 180 days after 
the recovery strategy or action 
plan that identified the critical 
habitat is included in the 
public registry, the competent 
minister must, after 
consultation with every other 
competent minister, with 
respect to all of the critical 
habitat or any portion of the 
critical habitat that is not in a 
place referred to in subsection 
(2), 

 
(a) make the order referred to 
in subsection (4) if the critical 
habitat or any portion of the 
critical habitat is not legally 
protected by provisions in, or 
measures under, this or any 
other Act of Parliament, 
including agreements under 
section 11; or 
 
 
(b) if the competent minister 
does not make the order, he or 
she must include in the public 

(5) Dans les cent quatre-
vingts jours suivant la mise 
dans le registre du programme 
de rétablissement ou du plan 
d’action ayant défini l’habitat 
essentiel, le ministre 
compétent est tenu, après 
consultation de tout autre 
ministre compétent, à l’égard 
de l’habitat essentiel ou de la 
partie de celui-ci qui ne se 
trouve pas dans un lieu visé au 
paragraphe (2) : 

 
a) de prendre l’arrêté visé au 
paragraphe (4), si l’habitat 
essentiel ou la partie de celui-
ci ne sont pas protégés 
légalement par des dispositions 
de la présente loi ou de toute 
autre loi fédérale, ou une 
mesure prise sous leur régime, 
notamment les accords conclus 
au titre de l’article 11; 
 
b) s’il ne prend pas l’arrêté, de 
mettre dans le registre une 
déclaration énonçant comment 
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registry a statement setting out 
how the critical habitat or 
portions of it, as the case may 
be, are legally protected. 
 

l’habitat essentiel ou la partie 
de celui-ci sont protégés 
légalement. 
 

 

[269] Giving these provisions their ordinary meaning within the full context of SARA, it seems to 

me that the minister is obliged to ensure, either through a protection order or a protection statement 

that critical habitat is “legally protected.” SARA itself  tells us in section 57 that this is the overall 

purpose of section 58: 

57. The purpose of section 
58 is to ensure that, within 180 
days after the recovery strategy 
or action plan that identified the 
critical habitat referred to in 
subsection 58(1) is included in 
the public registry, all of the 
critical habitat is protected by 

 
 

(a) provisions in, or measures 
under, this or any other Act of 
Parliament, including 
agreements under section 11; or 
 
 
 
(b) the application of subsection 
58(1). 
 

57. L’article 58 a pour objet 
de faire en sorte que, dans les 
cent quatre-vingts jours suivant 
la mise dans le registre du 
programme de rétablissement 
ou du plan d’action ayant défini 
l’habitat essentiel visé au 
paragraphe 58(1), tout l’habitat 
essentiel soit protégé : 

 
a) soit par des dispositions de la 
présente loi ou de toute autre loi 
fédérale, ou une mesure prise 
sous leur régime, notamment 
les accords conclus au titre de 
l’article 11; 
 
b) soit par l’application du 
paragraphe 58(1). 
 

 

[270] This brings us back to subsection 58(5) and the meaning of “legally protected.” 

 

[271] The Respondents appear to suggest that the “option” available to the minister under 

subsection 58(5) does not require that the protection relied upon in a protection statement be the 
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same as, or equivalent to, the protection afforded by a protection order that brings into play the 

subsection 58(1) mandatory prohibition against destruction of critical habitat. The Respondents put 

it as follows: 

If the goal of Parliament was that critical habitat protection always 
take the form of a “mandatory, enforceable prohibition against 
destruction,” then paragraph 58(5)(b) would not have been included 
in the SARA…. This Court should not presume that the option of a 
protection statements (sic) was meaningless or that the provision of 
that option does not have a specific role to play in achieving the 
legislative purpose. 
 
 

[272] In my view, this argument contains several fallacies. First of all, the meaning that the 

Respondents ascribe to the word “option” is their meaning. It is not part of the SARA scheme nor a 

defined term. The Respondents are saying that the minister can choose between a protection order 

and a protection statement provided there are provisions or measures under SARA or any other Act 

of Parliament that protect the critical habitat in question, or some portion thereof. It seems to me, 

however, that subsection 58(5) cannot be used to define “option” in this way. When read in context, 

subsection 58(5) mandates the minister to ensure that critical habitat is “legally protected.” The 

minister is obliged to make a protection order under subsection 58(5)(a) “if the critical habitat or 

any portion of the critical habitat is not legally protected by provisions in, or measures under, this or 

any other Act of Parliament, including agreements under section 11.” Subsection 58(5)(b) is there to 

oblige the minister to publish a protection statement, which will reveal why a protection order under 

subsection 58(5)(a) is not required because the legal protection required under subsection 58(5)(a) 

is already in place. I do not think that subsection 58(5)(a) should, or can, be read so as to provide the 

Minister with an “option” to forgo making a protection order under subsection 58(5)(a) unless the 

alternative sources of protection are of the same kind, degree and scope as the protection afforded 
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by subsection 58(5)(a), which brings into play the mandatory legal prohibition against the 

destruction of critical habitat contained in subsection 58(1). 

 

[273] I believe the Respondents are aware of this because they concede that they take issue only 

with the “manner in which the applicants say protection must be provided in every case.” The 

Respondents agree that “the protection which must be provided is protection against destruction of 

critical habitat or any of its identified attributes – in this case, acoustics, water quality, and 

availability of prey.” 

 

[274] There are, however, several important issues that are not made clear in this concession: 

a. Must the degree, scope and kind of alternative protection relied upon in a protection 

statement be the same as that which a protection order would provide? 

b. Must the alternative protection relied upon be mandatory? 

c. Does the “option” claimed by the Respondents allow the minister to rely upon 

alternative protection in a protection statement (provided all aspects of critical 

habitat are covered) even if the alternate provision or measure provides something 

less than a mandatory prohibition against the destruction of critical habitat, and/or 

the alternate provision or measure allows the Minister a discretion in whether or not 

to enforce a prohibition or in granting licences and dispensations that would excuse 

compliance with the mandatory prohibitions the protection order brings into play? 
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[275] Reading the Respondents’ submissions as a whole, it is clear to me that they are taking issue 

with more than the “manner” in which the Applicants say protection must be provided in every 

case. 

 

[276] They concede that the alternate provisions and measures under subsection 58(5)(b) must 

protect all aspects of critical habitat. However, they deny that the mandatory prohibitions that a 

protection order brings into play are required, and they, in my view, wish to reserve to the minister a 

discretion to trim and undercut the mandatory prohibitions of SARA where the minister feels that 

other competing interests (economic or otherwise) so require. 

 

[277] In the end, the Respondents wish to reserve to the minister as much discretion as possible 

concerning the extent to which the protection of critical habitat is required under SARA. DFO has 

already lost the first round of the debate about ministerial discretion that arose in the Environmental 

Defence, above, case and has been forced to confront the reality that critical habitat is more than just 

geospatial and includes all components of critical habitat. 

 

[278] The submissions made by the Respondents in this case – to the effect that Parliament 

intended to grant the minister an “option” that will give the minister, under certain circumstances, a 

discretion to modify and/or undercut the mandatory prohibitions of SARA – are a further attempt, in 

my view, to reserve as much discretion to the minister as possible. 
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[279] This approach is problematic in two ways. First, it conflicts with a plain and ordinary 

reading of SARA in context. Second, it is contrary to Parliament’s expressed intent that the basic 

protections of SARA (to which there are exceptions) should be mandatory and should not rest with 

the discretion of particular ministers. These ministers, no doubt, will face enormous pressures from 

time to time to back away from or modify those mandatory prohibitions for purposes of political or 

economic expedience. As the Parliamentary debates show, however, this is the very reason why 

Parliament opted for mandatory prohibition over ministerial discretion, and I believe that, when read 

in context, subsection 58(5)(b) cannot be read in the way suggested by the Respondents. 

 

[280] As the submissions and the evidence before me show, the Ministers would much prefer to 

use the discretionary powers under a statute such as the Fisheries Act than accept the mandatory 

prohibitions of SARA. I can understand why. However, I think Parliament intended otherwise. The 

Ministers are free to take this matter up with Parliament if they feel the SARA scheme does not 

allow them the discretion they need. 

 

[281] In order to support their reading of subsection 58(5)(b) the Respondents evoke the specific 

reference to section 11 agreements found in that subsection: 

[T]he specific reference to s. 11 agreements is an important piece of 
the puzzle when conducting a statutory interpretation exercise. 
Section 11 agreements are not listed as an exception to the criteria 
which precedes the reference to them, but as an example of 
something which meets those criteria – the word used is “including.” 
 
 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

101 

[282] The Respondents cite the reference to section 11 agreements as “evidence of Parliament’s 

intention that the instruments relied on in a protection statement can take a different form than the 

protection provided by an order putting in place the prohibition against destruction.” 

 

[283] The Respondents’ argument on this point is important and should be referred to in full: 

18. Section 11 agreements “must provide for the taking of 
conservation measures” including monitoring the status of the 
species, implementing education programs, recovery strategies, 
action plans and management plans, protecting the species’ habitat 
and undertaking research projects. They are not a “federal law” and 
do not necessarily provide “a mandatory, enforceable prohibition 
against destruction’ as the applicants suggest any instruments 
included in a protection statement must. Section 11 agreements are 
designed to be used in a wide variety of different circumstances 
involving many different kinds of parties to such agreements and 
flexibility in the terms of such agreements is important and provided 
for by s. 11 itself. 
 
19. It is apparent, based on the inclusion of s. 11 agreements in the 
list of instruments that provide legal protection, that Parliament 
intended that the alternative to a protection order contain some 
flexibility in the manner of protection. This is logical as habitats are 
often complicated ecosystems and may cover vast areas which are 
also utilized by humans and other species, some of which may also 
be at risk and have different needs. Flexibility in how to address the 
complicated issue of the protection of such areas is necessary. A 
straight prohibition against the destruction of habitat would not, in all 
circumstances, be the most appropriate approach. 
 
 

[284] The Respondents appear to be suggesting that, provided a section 11 agreement exists, then 

the minister is thereby granted “some flexibility in the manner of protection” that is less than, or 

different from a “straight prohibition against the destruction of habitat.” In my view, subsection 

58(5)(a) cannot be read in this way. Once again, the Respondents are attempting to incorporate into 

subsection 58(5) a ministerial discretion that was not intended by Parliament. 
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[285] In my view, it cannot be just any section 11 agreement that allows the minister to opt out of 

the mandatory obligation imposed by subsection 58(5) to provide legal protection for critical 

habitat. The section 11 agreement referred to in subsection 58(5)(a) would have to be one that 

legally protects critical habitat in such a way that the mandatory prohibitions triggered by a 

protection order are not required. This can occur only if the protection to critical habitat provided by 

a section 11 agreement is the same as, or equivalent to, a mandatory prohibition under section 58. I 

do not think subsection 58(5)(a) can be read as giving the minister the flexibility to dispense with 

the prohibition against the destruction of critical habitat because that minister may decide, in her or 

his discretion, that “in all circumstances” such a prohibition would not be appropriate. This would 

be to import political and other expediencies into the SARA scheme when Parliament has clearly 

decided to relieve individual ministers of the problems associated with expediency by requiring a 

mandatory prohibition. 

 

[286] In a further attempt to support the Respondents’ interpretation of section 58 of SARA, the 

following argument is adduced: 

21. However, when assessing the protection provided it is important 
to keep in mind that the protection is against destruction. In contrast, 
the Fisheries Act, R.S.C. 1985, c. F-14, protects fish habitat against 
harmful alteration, disruption or destruction. Despite the long 
established law under the Fisheries Act, Parliament chose not to use 
those terms in the SARA, but to only protect against destruction. 
Given the use of the separate terms in the Fisheries Act, destruction 
must mean something greater than harmful alteration or disruption. 
 
 

[287] It is apparent throughout the Respondents’ submissions that the Ministers much prefer the 

discretions and flexibility of the Fisheries Act to the mandatory obligations of SARA. Given the 
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demands of ministerial office, this is perfectly understandable. The problem with the discretionary 

approach to species protection in this context, however, is that it was extensively urged and debated 

in Parliament, and it was rejected by Parliament. DFO is attempting, in its interpretation of SARA, 

to maintain this rejected approach, which may very well have been a more convenient one, given 

the many competing interests DFO is bound to consider. That said, the Fisheries Act is an old 

statute. Parliament recognized that times have changed and that a more coercive approach was 

necessary for species protection. If the Fisheries Act provided the ministers with the kind of 

approach to species protection that Parliament considered necessary under today’s circumstances, it 

is difficult to see why SARA was considered necessary or why Parliament did not make it clear that 

the older, discretionary approach that is embodied in the Fisheries Act would continue under SARA. 

The debates in Parliament show a clear intention that SARA would not continue the old approach. 

 

[288] The use of different terms in the Fisheries Act cannot, in my view, support the Respondents’ 

interpretation of section 58 of SARA. The meaning of “destruction” is not before me in this 

application and has not been fully argued with proper evidence and legal authority. 

 

[289] The Respondent here seeks to explain some of the inappropriate policies, guidelines and 

instruments actually referred to in the Protection Statement as being “additional measures which 

assist in or support the protection of critical habitat provided by other instruments.” 

 

[290] This is a rationalization after the fact. There is no evidence before me to support an 

argument that the Ministers were referring to “additional measures” other than those provisions and 
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measures upon which they relied to avoid having to make a protection order. The Protection 

Statement itself does not make this distinction, and I have no evidence to suggest that this is what 

DFO intended. 

 

  Legal requirements of a Protection Statement 

 

[291] The Applicants challenge the lawfulness of the Protection Statement because it relies on 

“tools,” such as non-statutory instruments, provincial laws, prospective laws and discretionary laws, 

to protect critical habitat. The Applicants submit that a provision cited in a protection statement 

under subsection 58(5)(b) of SARA must, at a minimum, meet the following five criteria: 

1. it must be a legal provision; 

2. apart from section 11 conservation agreements, it must be a federal 

law; 

3. the legal protection relied on must be in force at the time the 

protection statement is issued; 

4. the legal protection must act as a substitute for the prohibition in 

subsection 58(1) – it must be a mandatory, enforceable prohibition against 

destruction; 

5. the legal provisions must protect all components of critical habitat. 

 

[292] These criteria are derived from an examination of the words in subsection 58(5)(b), read in 

their entire context and in their grammatical and ordinary sense, in a way that is harmonious with 
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the scheme of the Act, the object of the Act and the intention of Parliament. See Bell ExpressVu 

Limited Partnership v. Rex , 2002 SCC 42, [2002] 2 S.C.R. 559 at paragraph 26. 

Plain language interpretation of subsection 58(5)(b) 

 

[293] At the material time, subsection 58(5)(b) of SARA described a protection statement as “a 

statement setting out how the critical habitat or portions of it, as the case may be, are legally 

protected. 

 

[294] The use of the word “legally” to modify “protected,” taken in conjunction with the reference 

to “provisions of” or “measures under” an “Act of Parliament,” in subsection 58(5)(b) confirm that 

a provision cited in a protection statement should be a law or regulation as opposed to a policy or 

guideline. It is also clear that a protection statement is supposed to cite provisions of or under a 

federal law, as opposed to provisions of provincial or municipal laws. 

 

[295] Sections 57 and 58 communicate urgency. Subsection 58(5)(b) is written in the present 

tense. A protection statement must set out how the critical habitat or portions of it, “are” legally 

protected – not how critical habitat could be or will be legally protected. Such protection must be in 

place within 180 days of the Recovery Strategy. As now conceded by the Respondents, provisions 

cited in a protection statement cannot include plans for future legal protection. 
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Role of a Protection Statement within the SARA Scheme 

 

[296] As the Applicants point out, a protection statement recognizes that protection under SARA 

is not required in certain instances where that protection is already provided under some other 

federal law. A protection statement avoids duplication of already existing legal protection. 

 

[297] Within the SARA scheme, a protection statement acts as a substitute for a protection order. 

Hence, the provisions cited in a protection statement act in place of the prohibition in subsection 

58(1) and the permitting provision in section 73 of SARA. Importantly, in my view, the provisions 

cited in a protection statement are intended to provide the same protection for critical habitat as that 

provided by a protection order. 

 

[298] According to a draft policy recently released by Environment Canada, the determination of 

whether critical habitat is legally protected requires consideration of whether the provisions cited in 

the protection statement prevent potentially destructive activities (such as the activities identified in 

the relevant recovery strategy) that are likely to destroy critical habitat. This approach confirms that, 

like the prohibition in subsection 58(1), provisions cited in protection statements must prevent 

activities that could destroy parts of the critical habitat. See Draft Species at Risk Policies, above, at 

page 15. 
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Intention of Parliament – Habitat protection must be mandatory and meaningful 

 

[299] The legislative history of section 58, as cited by the Applicants, illustrates that 

Parliamentarians recognized that critical habitat protection under SARA must be mandatory and not 

discretionary. Parliament did not intend to allow ministers to “choose” whether to protect critical 

habitat. 

 

Protection Statement unlawfully includes non-statutory instruments 
 

[300] The Protection Statement in this application cites the following non-statutory instruments: 

code of conduct and outreach initiatives; whale-watching guidelines; a statement of practice with 

respect to the mitigation of seismic sound in the marine environment; sensitive benthic areas policy; 

wild salmon policy; integrated fisheries management plans; and military sonar protocols. These are 

policies, not laws that legally protect critical habitat from destruction. 

 

[301] The Federal Court of Appeal has confirmed that it is trite law that ministerial policy does 

not, and cannot, bind the minister. While non-statutory instruments may affect behaviour, they do 

not compel behaviour. Policies may guide, but they do not bind. See Arsenault, above, at paragraph 

38; and Carpenter Fishing Corp., above, at paragraph 28. 
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[302] As Canada conceded in Ahousaht Indian Band, above, at paragraph 752, “DFO policies … 

do not bind or confine the Minister in his or her exercise of that discretion.” Judicial consideration 

of DFO policy has consistently held that it is non-binding. Courts have also held that whale-

watching guidelines and fisheries management plans are not legally binding. See Carpenter Fishing 

Corp., above, at paragraph 28; R. v. Richards, [1991] B.C.J. No. 4101 (BC Prov. Ct.) (QL) and 

Arsenault, above, at paragraphs 33, 38, 43. 

 

[303] Courts have given legal effect to a “guideline” or “policy” in limited instances where the 

enabling statute mandates the issuance of the policy, the policy is mandatory and a prohibition 

attaches to a failure to follow the policy. This is not the case with the policies cited in the Protection 

Statement presently before the Court. See Oldman River, above, at paragraphs 33, 36-37; and 

Glowinski, above, at paragraphs 40, 43. 

 

[304] Additionally, as explained in the Wallace Affidavit, at the time the Protection Statement was 

issued a number of the policies cited therein were not yet finalized or implemented and some of the 

policies do not even apply to the Resident Killer Whales’ critical habitat. 

 
 
Protection Statement unlawfully cites possible future provisions 

 

[305] The Protection Statement cites legislative tools that the DFO might use in the future to 

protect critical habitat from destruction. 
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[306] As the Respondents now concede, a protection statement cannot cite and rely upon 

prospective laws or those that require some subsequent step, such as the issuance of a regulation, to 

engage or trigger legal protection. Provisions that rely on the prospective exercise of legislative 

authority cannot and do not legally protect until that authority is exercised. 

[307] This point is confirmed in case law under the American Endangered Species Act of 1973, 

Pub. L. No. 93-205, 87 Stat. 884. For example, in Greater Yellowstone Coalition,above, at pages 

14-16, the U.S. Federal Court, in considering whether existing regulatory mechanisms were 

adequate to protect the grizzly bear population, held that “[p]romises of future, speculative action 

are not existing regulatory mechanisms.” 

 

[308] The Protection Statement in the present case unlawfully relies on speculative or future 

regulatory action to protect critical habitat. For example, the Protection Statement cites sections 35 

and 36 of the Oceans Act, S.C. 1996, c. 31, as legally protecting critical habitat. These provisions 

allow the Minister of Fisheries and Oceans to designate and manage marine protected areas. 

However, there are no legally designated marine protected areas in existence, under sections 35 or 

36 of the Oceans Act, in the critical habitat of the Resident Killer Whales. See Oceans Act, sections 

31, 35 and 36; Wallace Affidavit at paragraphs 75-77. 

 

[309] In addition, a marine protected area under the Oceans Act cannot be cited in a protection 

statement under subsection 58(5). Critical habitat falling within a marine protected area already 

requires a distinct type of protection order under sections 58(2) and (3). 
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[310] DFO’s reliance on the prospective or future ability to regulate toxins that could destroy 

critical habitat pursuant to the Canadian Environmental Protection Act 1999, S.C. 1999, c. 33, or to 

set conditions on fishing licences pursuant to section 22 of the Fishery (General) Regulations, 

SOR/93-53, suffers from this same legal defect. 

[311] As the Applicants point out, if implemented, some provisions of the Oceans Act could be 

lawfully cited in a protection statement. For example, sections 31 and 32 allow DFO to create 

integrated management plans that govern all activities affecting marine areas. Such plans can 

include measures to provide legal protection for the critical habitat of the Resident Killer Whales. 

 
 
Protection Statement unlawfully relies on ministerial discretion 

 

[312] The role of ministerial discretion appears to be the principal area of contention between the 

parties. As I have discussed above, a protection statement is intended to identify the substitutes for a 

protection order within the SARA scheme. In my view, therefore, to appropriately substitute for the 

mandatory enforceable legal protection afforded by subsection 58(1), the legal provisions cited in a 

protection statement must be mandatory and enforceable. 

 

[313] It is not only the prohibition in subsection 58(1) that is engaged by a protection order but 

also the permitting provisions. As noted above, sections 73 and 74 limit a minister’s ability to issue 

any permit that will affect critical habitat. Importantly, under SARA no permits may be issued that 

could jeopardize the survival and recovery of the species. 
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[314] In contrast, it seems to me that the provisions cited in the Protection Statement grant a 

broad, unstructured discretion to permit harmful activities, including those that would destroy 

critical habitat. Such discretion does not legally protect critical habitat from destruction because 

discretionary protection is neither mandatory, nor enforceable. 

 

The Fisheries Act and Regulations 

 

[315] As counsel’s submissions have now made clear, the competing interpretations of section 58 

of SARA offered by the parties come to a head over the Ministers’ reliance upon the Fisheries Act 

to support the legality of the Protection Statement. 

 

[316] The Respondents say that “section 35 of the Fisheries Act provides protection which meets 

the requirements of paragraph 58(5)(b).”  The Respondents, however, also concede as follows: 

30. It is true that the statutory scheme of the Fisheries Act allows for 
the issuance of habitat alteration, disruption or destruction 
(“HADD”) authorisations at the discretion of the Minister of 
Fisheries and Oceans. However, the ability to issue authorisations 
does not negate the fact that s. 35 provides habitat protection, nor 
does it mean that s. 35 can not be relied upon for the purposes of 
paragraph 58(5)(b). 
 
 

[317] The Respondents further argue that the 

same logic applies to the protection provided by the prohibition set 
out in s. 36 of the Fisheries Act, with the difference that the authority 
to breach the prohibition is provided by regulation, not by 
authorisation of the Minister of Fisheries and Oceans. 
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[318] In answer to the argument that the Ministers’ discretionary powers under the Fisheries Act 

could mean that he or she could allow activities that would undermine the mandatory prohibitions 

of SARA and compromise or undercut the protection of critical habitat for the Resident Killer 

Whales, the Respondents argue as follows: 

35. The applicants argue both that s. 35 of the Fisheries Act does not 
provide protection from the destruction of the geophysical habitat 
caused by fishing, and that the management of fishing under the 
Fisheries Act. 
 
36. At any given time, the way in which fishing can be conducted 
and the quantity of fish which can be harvested is managed through 
the issuance of licences with gear conditions, and in some cases 
quota restrictions, and through opening and closing the fishery for 
various users. In the case of salmon fishing in killer whale critical 
habitat, restrictions on fishing are provided in the Fisheries Act, The 
Fishery (General) Regulations, s. 22, the Pacific Fisheries 
Regulations, 1993, SOR/93-54, ss. 51-60 and schedule VI, and the 
British Columbia Sport Fishing Regulations 1996, SOR/96-137, ss. 
42-50 and schedule VI. The issuance of licences with conditions, and 
the opening and closing of fisheries are “measures under” an Act of 
Parliament as they are specifically provided for in the Fisheries Act 
and its regulations.  

 
37. These measures are not static, and nor should they be, as 
conditions in the fisheries change over time and the measures must 
be adjusted accordingly. The discretion of the Minister of Fisheries 
and Oceans to vary these measures over time is necessary to allow 
for the appropriate management of the fisheries and the protection of 
fish. However, the existence of that discretion does not negate the 
protection provided. 
 
38. At any given time, a variety of these measures are in place to 
protect fish and hence the availability of prey. The protection 
statement would only fail to meet the requirements of paragraph 
58(5)(b) if there was a point in time when the Minister of Fisheries 
and Oceans exercised his or her discretion to not put in place 
measures to limit the harvest such that the availability of killer whale 
prey could be destroyed. This is a question of fact. The respondent 
says that the measures in place at the time of the protection statement 
were sufficient to protect the availability of killer whale prey from 
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destruction. In any event, the burden is on the applicants to show 
otherwise and there is no evidence in this case that the measures in 
place at the time of the protection statement were insufficient to 
prevent the destruction of the availability of prey. 

 

[319] I agree with the Applicants that to evaluate whether the Protection Statement meets the legal 

standard required under section 58, the legal provisions cited in the Protection Statement must be 

compared with the protection offered through SARA. There is a clear contrast between the legal 

protection afforded critical habitat under subsection 58(1) of SARA and the broad discretion under 

the Fisheries Act. 

 

[320] The Fisheries Act and regulations are cited in the Protection Statement purportedly to 

protect critical habitat from numerous threats. However, the regulatory scheme under the Fisheries 

Act affords far more discretion than SARA. Absent a specific regulation protecting critical habitat, 

the Fisheries Act scheme, including section 35, cannot, in my view, lawfully substitute for an order 

under subsection 58(4). 

 

[321] The Fisheries Act creates a comprehensive scheme for the management of fisheries in 

Canada. It is highly discretionary legislation that grants broad powers to the Minister of Fisheries 

and Oceans to manage the fishery with few statutory limitations. As recognized by the Court of 

Appeal in Carpenter Fishing Corp., above, at paragraphs 35 and 37, Parliament has given DFO the 

“widest possible freedom to manoeuvre” in regulating the fishery. For example, section 7 grants the 

Minister “absolute discretion” over the issuing of fisheries licences. Subsection 35(2) grants the 

Minister complete discretion to authorize the destruction of fish habitat. Section 22 of the Fishery 
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(General) Regulations, above, grants the Minister complete discretion to attach conditions to a 

fishing licence. See Ecology Action Centre Society v. Canada (Attorney General) 2004 FC 1087, 

262 F.T.R. 160 (Ecology Action Centre) at paragraph 54 and Ahousaht Indian Band, above, at 

paragraph 752. 

 

[322] DFO’s discretion under the Fisheries Act is not limited by policy or plans. See Carpenter 

Fishing Corp., above, at paragraph 28, Ahousaht Indian Band, above, at paragraph 752; and 

Arsenault, at paragraphs 38, 43. 

 

[323] The only provisions of the Fisheries Act specifically referenced in the Protection Statement 

are sections 35 and 36. Section 35 of the Fisheries Act states as follows: 

35. (1) No person shall carry 
on any work or undertaking that 
results in the harmful alteration, 
disruption or destruction of fish 
habitat. 

 
 
 (2) No person contravenes 

subsection (1) by causing the 
alteration, disruption or 
destruction of fish habitat by 
any means or under any 
conditions authorized by the 
Minister or under regulations 
made by the Governor in 
Council under this Act. 
 

35. (1) Il est interdit 
d’exploiter des ouvrages ou 
entreprises entraînant la 
détérioration, la destruction ou 
la perturbation de l’habitat du 
poisson. 

 
 (2) Le paragraphe (1) ne 

s’applique pas aux personnes 
qui détériorent, détruisent ou 
perturbent l’habitat du poisson 
avec des moyens ou dans des 
circonstances autorisés par le 
ministre ou conformes aux 
règlements pris par le 
gouverneur en conseil en 
application de la présente loi. 

 
 

[324] As this Court confirmed in Ecology Action Centre, above, at paragraph 74, “section 35 does 

not impose a blanket prohibition on HADD [harmful alteration, disruption and destruction of fish 
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habitat].” The approval of destruction of fish habitat under section 35 is at the complete discretion of 

the Minister. 

 

[325] While, on its face, the Fisheries Act may appear to provide protection for critical habitat that 

is similar to SARA, it would appear that DFO has a much broader discretion to authorize habitat 

destruction under the Fisheries Act than under SARA. Under the Fisheries Act, the Minister’s 

ability to affect critical habitat is unlimited. For example, section 36 of the Fisheries Act prohibits 

the deposit of a deleterious substance into waters frequented by fish but allows for the authorization 

of such deposits through regulation at Cabinet’s discretion. See Janice Walton, Blakes Canadian 

Law of Endangered Species (Toronto: Carswell, 2007). By contrast, SARA restricts the Minister’s 

ability to affect critical habitat. See Walton, 2007, at pages 2-31 to 2-33 and SARA, sections 73 and 

74. 

 

[326] Courts have been loath to interfere with the Minister’s discretion under section 35 to permit 

or prohibit destruction of fish habitat. See Ecology Action Centre, above. 

 

[327] Notably, as this Court has acknowledged, section 35 does not prevent all destruction of fish 

habitat. For example, it does not prevent destruction of fish habitat that results from fishing 

activities – an identified threat to Resident Killer Whale critical habitat. See Ecology Action Centre, 

above, at paragraphs 75-78, 91. 

 

20
10

 F
C

 1
23

3 
(C

an
LI

I)



Page: 

 

116 

[328] By contrast, there is no discretion granted under SARA to permit the destruction of critical 

habitat. As the Applicants point out, the SARA permitting provisions limit activities that could 

affect critical habitat and preclude authorization of any activity that could jeopardize survival and 

recovery of the species. I agree with the Applicants that the subsection 58(1) prohibition against 

destruction of critical habitat applies to all critical habitat and against any activity that might destroy 

it. 

[329] The Applicants submit that it is possible that the Fisheries Act could be used to provide legal 

protection for critical habitat. For example, Canada could choose to pass a specific regulation that 

protects critical habitat or that governs the exercise of section 35 discretion where critical habitat 

might be altered or affected. However, those actions have not been taken. See Fisheries Act, 

sections 35(2) and 43. 

 

[330] It seems to me that the arguments advanced by the Respondents to justify reliance upon the 

Fisheries Act in the Protection Statement are not persuasive for a number of reasons. 

 

[331] First of all, the discretionary powers of the Minister under the Fisheries Act cannot, in my 

view, be equated with legislation that may at some future date be repealed or amended. The 

discretionary power was present, and relied upon, at the time the Protection Statement was made. 

This means that the Minister chose not to issue a protection order that would provide a mandatory 

prohibition against the destruction of critical habitat and to substitute the discretionary powers under 

the Fisheries Act. In my view, that is not equivalent protection. Nothing in the Fisheries Act says 

that the Minister cannot exercise his or her discretion under that Act in ways that will modify or 
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undercut the mandatory prohibitions provided by SARA. Moreover, nothing in SARA says that the 

protection that the Fisheries Act gives to critical habitat cannot be modified or undercut by the 

Minister exercising his or her powers under the Fisheries Act. The fact that the Minister may not yet 

have done this is, in my view, irrelevant. Under the Protection Statement the Minister has, in fact, 

retained the discretionary power to act towards the critical habitat of the Resident Killer Whales. In 

my view, the Parliamentary record, as cited by the Applicants, reveals that it was Parliament’s 

intent, in bringing SARA into being, that the Minister would not have the discretion to deal with 

critical habitat of endangered species in accordance with the discretion powers and the scheme of 

the Fisheries Act. 

 

[332] The Minister has not and, in my view, could not undertake to exercise her powers under the 

Fisheries Act in a way that would preserve the mandatory prohibitions under SARA. The 

Respondents’ argument that the Protection Statement remains valid unless and until something 

happens in the future is, in my view, fallacious. The whole point of SARA is to provide protection 

for the critical habitat of species at risk in such a way that those protections cannot be set aside or 

modified through the exercise of ministerial discretion at some time in the future. The protection for 

critical habitat that a protection order brings into being is not protection that can be modified or 

compromised by ministerial discretion. The Minister cannot relinquish or curtail her discretionary 

powers under the Fisheries Act. Hence, reliance upon the Fisheries Act means that the critical 

habitat of the Resident Killer Whales is protected subject to the Minister deciding otherwise. This 

was not the intent of Parliament when it brought SARA into being. The Parliamentary record is 

clear. 
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[333] As the Applicants point out, the following points are also supportive of this position: 

a. The Minister’s discretion to allow destruction under section 35 is broad and 

unfettered, and not limited by any other statutory provisions. In contrast, a section 

58(1) protection order prohibits critical habitat from ever being destroyed; such 

critical habitat may only be “affected” and only for those limited purposes and under 

those strict pre-conditions set out in subsections 73(2) and 73(3) of SARA; 

b. The Pacific Fisheries Regulations and the British Columbia Sport Fishing 

Regulations do not refer to, or make any provision for, salmon allocation for the 

Resident Killer Whales. Instead, these two regulations lay out the general rules that 

govern Pacific commercial and recreational fisheries – including the salmon fishery 

– and the Minister’s broad discretion to manage those fisheries as she sees fit. No 

provision of either regulation requires the Minister’s discretion to be exercised in a 

way that protects salmon for whales; 

c. None of the provisions or the statutory instruments cited by DFO in the Protection 

Statement, namely the Fisheries Act and the Fishery (General) Regulations, refer to, 

or make any provision for salmon allocation for the Resident Killer Whales. Instead, 

these provisions further codify the Minister of Fisheries and Oceans’ broad 

discretion to regulate the fishery however she sees fit. The Fisheries Act and the 

Fishery (General) Regulations allow the Minister to take all kinds of actions for 

almost any reason – but do not require any particular action to protect Resident 

Killer Whale critical habitat, including prey availability; 
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d. The Protection Statement does not cite either the Pacific Fisheries Regulations, 

1993, or the British Columbia Sport Fishing Regulations, 1996, referred to in 

paragraph 36 of the Respondents’ submissions. Nor does the Protection Statement 

refer to any specific licenses, any existing licensing conditions, or any existing 

fisheries closures referred to by the Respondents in paragraph 36 of their 

Supplemental Submissions; 

e. The Respondents suggest that it is the Applicants’ burden to show that any licensing 

measures in place at the time of the Protection Statement were insufficient to prevent 

the destruction of the availability of prey. However, to be lawful, the Protection 

Statement would have had to “set out how” a particular license protected critical 

habitat. There is no evidence on the record that any such licenses, license conditions, 

or fisheries closures actually exist. As DFO chose not to cite any licenses in its 

Protection Statement or file any evidence of their existence, it must be inferred that 

no such licenses exist that could satisfy section 58; 

f. The only evidence on the record concerning the Chinook salmon management at the 

time the Protection Statement was made is found in the Affidavit of Dr. Scott 

Wallace. Dr. Wallace avers that at the time the Protection Statement was made 

Chinook stocks were not being managed to ensure salmon availability for the 

Resident Killer Whales; 

g. The Respondents submit that the Minister should be permitted to rely on her 

discretion to “vary fisheries measures over time” to protect salmon availability for 

Resident Killer Whales. However, as rightly conceded by the Respondents, the 
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Protection Statement must be judged based on the law that exists at the time the 

statement is made. It is not lawful for a protection statement to rely on the 

prospective ability to regulate. Therefore, the Minister cannot rely on her prospective 

ability to issue licenses, or limit openings or any other management action that she 

has not taken at the time the statement is made; 

h. As confirmed by the Federal Court, the Minister is not compelled in any way to 

issue licenses that have any conditions or provisions protecting critical habitat of the 

Resident Killer Whales. The Minister cannot rely on her absolute discretion to 

manage the fishery to discharge her mandatory duty to protect a component of 

critical habitat. 

 

Canadian Environmental Assessment Act (CEAA) 

 

[334] The Applicants also submit that DFO’s reliance on the Canadian Environmental Assessment 

Act to provide legal protection for critical habitat suffers from the same kind of legal defect that 

characterizes its reliance on the Fisheries Act. CEAA is largely a procedural statute that sets out the 

steps to be taken before projects may proceed at the discretion of the Minister. CEAA does not 

prohibit the approval of environmentally destructive projects. See David Boyd, Unnatural Law 

(Vancouver: UBC Press, 2003) at pages 150-154. For reasons already given in relation to the 

Fisheries Act, I agree. 
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Provincial laws are not laws of Parliament 

 

[335] As now conceded by the Respondents, section 58 of SARA clearly requires that critical 

habitat be protected under a “law of Parliament” or alternatively under a section 11 conservation 

agreement. Laws of other legislatures and municipal laws cannot be cited in a protection statement. 

 

[336] The Protection Statement unlawfully cites the Robson Bight (Michael Bigg) Ecological 

Reserve created pursuant to British Columbia’s Ecological Reserve Act, R.S.B.C. 1996, c. 103, 

which covers a minute portion of the critical habitat area of the Resident Killer Whales. There are 

no conservation agreements in place. 

 

Protection Statement fails to set out how all components of critical habitat are legally 
protected 

 

[337] I also agree with the Applicants that the Protection Statement is unlawful because it is 

intended to provide legal protection for only certain components of critical habitat and fails to 

prevent the most significant threats to critical habitat: reduction in prey availability, toxic 

contamination, and physical and acoustic disturbance. 
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[338] The Protection Statement is divided into two sections. The first section purports to set out 

how the “geospatial and geophysical attributes” of critical habitat are legally protected. The threats 

to habitat included in this first page are from industrial activity, destructive fishing gear and vessel 

anchors. These are not the most significant threats to critical habitat identified by the Recovery 

Team, yet these activities threatening geophysical components of critical habitat are the only 

activities for which the Protection Statement cites any legislation, regulations and/or policies which 

would be used to “provide protection against such destruction.” 

 

[339] The second part of the Protection Statement addresses degradation of the acoustic 

environment, degradation of marine environmental quality and declining availability of prey. It lists 

tools that are “available to manage and mitigate threats to [ecosystem] functions.” This division 

reflects DFO’s unlawful policy distinction between geophysical components, which it has a duty to 

protect, and biological components of critical habitat which it has no duty to protect. 

 

Conclusions 

 

[340] I believe that the Applicants are correct in saying that the Minister of Fisheries and Oceans 

erred in law in issuing under subsection 58(5)(b) of SARA a Protection Statement that relies upon 

policy and other non-statutory instruments, prospective laws and ministerial discretion under the 

Fisheries Act and the CEAA to provide legal protection for the critical habitat of the Resident Killer 

Whales. 
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JUDGMENT 

 

THIS COURT hereby makes the following declarations: 

1. With respect to the Protection Statement Application: 

a. The Minister of Fisheries and Oceans erred in law in determining that the critical 

habitat of the Resident Killer Whales was already legally protected by existing laws 

of Canada; 

b. Section 58 of SARA requires that all elements of critical habitat be legally protected 

by the competent ministers; 

c. Outreach programs, stewardship programs, voluntary codes of conduct or practice, 

voluntary protocols and/or voluntary guidelines and policy do not legally protect 

critical habitat within the meaning of section 58 of SARA, and it was unlawful for 

the Minister to have cited policy documents in the Protection Statement; 

d. Ministerial discretion does not legally protect critical habitat within the meaning of 

section 58 of SARA, and it was unlawful for the Minister to have cited discretionary 

provisions of the Fisheries Act in the Protection Statement; 

e. Prospective laws and regulations that are not yet in force do not legally protect 

critical habitat within the meaning of section 58 of SARA, and it was unlawful for 

the Minister to have cited provisions in the Protection Statement that are not yet in 

force; 
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f. Provincial laws do not legally protect critical habitat within the meaning of section 

58 of SARA, and it was unlawful for the Minister to have cited provincial laws in 

the Protection Statement. 

 

2.  With respect to the Protection Order Application: 

a. The Ministers acted unlawfully in limiting the application and scope of the 

Protection Order made under section 58(4) of SARA; 

b. The Ministers have a duty under section 58 to provide legal protection against 

destruction for all components of the Resident Killer Whales’ critical habitat; 

c. The Ministers acted unlawfully when they limited the application and scope of the 

destruction prohibition in section 58(1) of SARA to certain components of critical 

habitat but not others; 

d. It was an error of law for the Ministers to limit the application and scope of the 

Protection Order to provide legal protection for geophysical parts of critical habitat 

only; 

e. It was unlawful for the Ministers to exclude the ecosystem features of Resident 

Killer Whales’ critical habitat, including availability of prey and acoustic and 

environmental factors from the scope of the Protection Order. 
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3. The parties are at liberty to address the Court on the issue of costs. This should be done, 

initially at least, by way of written submissions. 

 

 

   “James Russell” 
          Judge
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REASONS FOR ORDER AND ORDER 
 

[1] By these reasons, the Nooksack Dace, a small minnow whose habitat is four fresh water 

streams in the Lower Mainland of British Columbia, has the distinction of being the first 

endangered species in Canada to benefit by a comprehensive interpretation by this Court of key 

elements of its protective legislation: the Species at Risk Act, 2002, c. 29 (SARA). 
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A decision of the Minister of Fisheries and Oceans (Minister) pursuant to SARA has prompted the 

Applicants to bring the present Application as a “test case” respecting the Minister’s interpretation 

of SARA as displayed in the decision under review. The Applicants argue that the Minister 

knowingly failed to follow the mandatory requirements of s. 41(1)(c) and (c.1) of SARA with 

respect to the Final Recovery Strategy for the Nooksack Dace. However, during the course of the 

hearing, Counsel for the Applicants stressed that no allegation of bad faith is being made respecting 

this conduct. 

 

[2] Nevertheless, in my opinion, the story that gave rise to the present litigation and the conduct 

of the litigation itself is important to be told. This is so because a review of the Minister’s decision-

making under SARA applied to the Nooksack Dace provides ample proof that the bringing of the 

present Application was absolutely necessary. This is a story about the creation and application of 

policy by the Minister in clear contravention of the law, and a reluctance to be held accountable for 

failure to follow the law. Therefore, this is a case about the rule of law described by Justices 

Bastarache and LeBel at paragraph 28 of Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190: 

By virtue of the rule of law principle, all exercises of public 
authority must find their source in law. All decision-making 
powers have legal limits, derived from the enabling statute itself, 
the common or civil law or the Constitution. Judicial review is the 
means by which the courts supervise those who exercise statutory 
powers, to ensure that they do not overstep their legal authority. 
The function of judicial review is therefore to ensure the legality, 
the reasonableness and the fairness of the administrative process 
and its outcomes. 
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[3] In the end result, the Applicants’ judicial review argument concerning the Minister’s failure 

in decision-making is limited to a question of statutory interpretation. For the reasons which follow, 

I find that the Minister acted contrary to the law intended by Parliament to protect the Nooksack 

Dace. 

 

I. Overview of the Present Dispute 

[4] The Applicants’ purpose in launching the present Application is stated in the following 

paragraphs of the Notice of Application:  

15. The Applicants are “public interest groups” in that they are 
charities that work for environmental protection and have no 
personal, proprietary or pecuniary interest in the outcome of the 
Application. 

 
 16. The Applicants believe that they need to bring this 
Application to address federal failure to implement the SARA, which 
failure is further endangering Canada’s at risk species. They believe 
that an order requiring SARA to be complied with is in the public 
interest because the viability of Canada’s wildlife populations is a 
matter affecting all Canadians. 

 
 17. The Applicants also believe that, unfortunately, they have no 
choice but to litigate this matter. Each of the Applicants has a record 
of working to protect at-risk species and also a record of working, 
using non-litigious means, to ensure that the federal government, 
including the Respondent Minister, implements the SARA. They 
bring this Application only in the face of overwhelming evidence 
that: (a) the Canadian government is attempting to avoid its 
obligation to implement the SARA so as to protect Canada’s at-risk 
species; and, (b) non-litigious means have not proven effective in 
ensuring this whereas litigation, or its threat, has proven effective. 
 

 

The Applicants’ detailed position in the present Application is stated in précis form in the Notice of 

Application; the factual statements are not in dispute:   
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The grounds for the application are: 
 
The Species at Risk Act and the Nooksack Dace 
 
     1. The Species at Risk Act (SARA) received Royal Assent on 

December 12, 2002 and came into force in three phases. On 
March 24, 2003, sections 134 to 136 and 138 to 141 setting 
out amendments to other national wildlife legislation came 
into force. On June 5, 2003, sections 2 to 31, 37 to 56, 62, 
65 to 76, 78 to 84, 120 to 133 and 137 came into force. 
On June 1, 2004, the remainder of the SARA’s sections came 
into force: sections 32 to 36, 57 to 61, 63, 64, 77, and 85 to 
119. 

 
     2. The purpose of the SARA is: 
 
 …to prevent wildlife species from becoming extirpated or 

becoming extinct, to provide for the recovery of wildlife 
species that are extirpated, endangered or threatened as a 
result of human activity and to manage species of special 
concern to prevent them from becoming endangered or 
threatened (s.6). 

 
     3. The Nooksack dace is a small (<15 cm) stream-dwelling 

minnow. Within Canada it is known from four lowland 
streams in British Columbia’s Fraser Valley. The global 
distribution includes approximately 20 additional streams 
in north-west Washington. 

 
     4. The Nooksack dace is “listed” pursuant to the SARA as 

an “endangered” species, meaning that it on the List of 
endangered Wildlife Species set out in Schedule 1 to the 
SARA. The dace’s status as “endangered” means that it is 
“a wildlife species that is facing imminent extirpation.” 
“Extirpated” means no longer existing in the wild in Canada, 
but existing elsewhere in the wild. (s.2). The Nooksack dace 
is extirpated from some tributaries in Canadian watersheds 
where it was abundant in the 1960s. 

 
     5. Listing triggers SARA’s provisions to prevent extirpation 

and provide for recovery of species. These include 
prohibitions against harm (s.32), protections for residence 
(s.33) and the requirement of the Minister to undertake 
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recovery planning (ss.37-46) and recovery plan 
implementation (“action planning”) (ss.47-64). 

 
     6. Essential to the recovery planning process is the Minister’s 

preparation of “recovery strategies” which “must address the 
threats to survival of the species” (s.41). Recovery strategies 
must, inter alia: 

 
 • describe the species and its needs, 
 

• identify the threats to its survival and threats to its 
habitat; and 

 
• identify “critical habitat, to the extent possible, based on 

the best available information” including examples of 
activities likely to result in the destruction of critical 
habitat (s.41) (a), (b) & (c). 

 
     7. Protecting critical habitat is often necessary to the survival 

and recovery of a species. This is reflected in the preamble 
to the SARA - “habitat of species at risk is key to their 
conservation.” This is also recognized by the definition of 
critical habitat - “habitat that is necessary for the survival or 
recovery of a listed wildlife species and that is identified as 
the species’ critical habitat in the recovery strategy or in an 
action plan for the species” (s.2). 

 
     8. By this definition, protection of critical habitat occurs only 

if it is identified in a recovery strategy or action plan, which 
triggers a prohibition against its destruction (s.58). 
But, unlike recovery strategies which must be prepared 
according to mandatory timelines (s.42), the SARA contains 
no time limits for preparing action plans. Thus, failure to 
identify critical habitat at the recovery strategy stage risks 
indefinite delay in its eventual identification and protection. 

 
The Nooksack Dace Recovery Strategy and federal intention to 
disregard the SARA 
 
     9. The Nooksack dace was a species listed on Schedule 1 of the 

SARA when the Act came into force, therefore the Recovery 
Strategy was due June 5th, 2006 (ss.42(2)). 
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    10. The SARA requires a proposed recovery strategy to be 
placed on a SARA Public Registry where, for 60 days, the 
public may file written comments with the Minister (s.43(1)). 
30 days after this, the Minister must include the final 
recovery strategy on the Public Registry (s.43(2)). 

 
    11. A draft [proposed] Nooksack Dace Recovery Strategy was 

posted to the Public Registry on or about September 25th, 
2006. Comments were submitted on behalf of the Applicants 
which noted, inter alia, the failure of the Recovery Strategy 
to identify critical habitat notwithstanding that its location is 
known. On July 23, 2007, one year after it was due, the final 
Nooksack Dace Recovery Strategy was posted to the Public 
Registry. 

 
    12. The Recovery Strategy does not identify critical habitat while 

identifying loss of habitat as one of the main threats to the 
Nooksack dace’s survival, and recommending habitat 
protection in ensuring the species’ survival and recovery. 

 
    13. The Recovery Team, formed to provide the minister with 

advice on the Recovery Strategy and comprised of leading 
experts regarding the Nooksack dace, could and did identify 
critical habitat and wished to include that identification of 
critical habitat in the Nooksack Dace Recovery Strategy. 

 
    14. But, at the direction of the Minister and/or his delegate, the 

Recovery Team removed the identification of critical habitat 
from the Recovery Strategy and inserted it into a separate 
document which was not posted to the Public Registry.  

 
 [Emphasis in the original] 

 

[5] Thus, the present Application primarily concerns the recovery strategy provisions of SARA 

as applied to the Nooksack Dace and, in particular, the correct interpretation of s. 41(1)(c) and (c.1):  

41. (1) If the competent 
minister determines that the 
recovery of the listed wildlife 
species is feasible, the 
recovery strategy must address 
the threats to the survival of 

41. (1) Si le ministre 
compétent conclut que le 
rétablissement de l’espèce 
sauvage inscrite est réalisable, 
le programme de 
rétablissement doit traiter des 
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the species identified by 
COSEWIC, including any loss 
of habitat, and must include  
 
 

 
(a) a description of the 
species and its needs that is 
consistent with information 
provided by COSEWIC; 
 
 
(b) an identification of the 
threats to the survival of 
the species and threats to 
its habitat that is consistent 
with information provided 
by COSEWIC and a 
description of the broad 
strategy to be taken to 
address those threats; 
 
(c) an identification of the 
species’ critical habitat, to 
the extent possible, based 
on the best available 
information, including the 
information provided by 
COSEWIC, and examples 
of activities that are likely 
to result in its destruction; 
 
 
 
(c.1) a schedule of studies 
to identify critical habitat, 
where available 
information is inadequate; 
 
 
(d) a statement of the 
population and distribution 
objectives that will assist 
the recovery and survival 

menaces à la survie de l’espèce 
— notamment de toute perte 
de son habitat — précisées par 
le COSEPAC et doit 
comporter notamment :  
 

a) une description de 
l’espèce et de ses besoins 
qui soit compatible avec les 
renseignements fournis par 
le COSEPAC; 
 
b) une désignation des 
menaces à la survie de 
l’espèce et des menaces à 
son habitat qui soit 
compatible avec les 
renseignements fournis par 
le COSEPAC, et des 
grandes lignes du plan à 
suivre pour y faire face; 
 
c) la désignation de 
l’habitat essentiel de 
l’espèce dans la mesure du 
possible, en se fondant sur 
la meilleure information 
accessible, notamment les 
informations fournies par le 
COSEPAC, et des 
exemples d’activités 
susceptibles d’entraîner sa 
destruction; 
 
c.1) un calendrier des 
études visant à désigner 
l’habitat essentiel lorsque 
l’information accessible est 
insuffisante; 
 
d) un énoncé des objectifs 
en matière de population et 
de dissémination visant à 
favoriser la survie et le 
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of the species, and a 
general description of the 
research and management 
activities needed to meet 
those objectives; 
 
 
(e) any other matters that 
are prescribed by the 
regulations; 
 
(f) a statement about 
whether additional 
information is required 
about the species; and 
 
 
(g) a statement of when one 
or more action plans in 
relation to the recovery 
strategy will be completed. 

 
 
 
[Emphasis added] 

rétablissement de l’espèce, 
ainsi qu’une description 
générale des activités de 
recherche et de gestion 
nécessaires à l’atteinte de 
ces objectifs; 
 
e) tout autre élément prévu 
par règlement; 
 
 
f) un énoncé sur 
l’opportunité de fournir des 
renseignements 
supplémentaires concernant 
l’espèce; 
 
g) un exposé de 
l’échéancier prévu pour 
l’élaboration d’un ou de 
plusieurs plans d’action 
relatifs au programme de 
rétablissement. 
 
[Je souligne] 

 
 

 
[The COSEWIC referred to in the provision is the Committee on 
the Status of Endangered Wildlife in Canada established by s. 14] 

 

Of primary concern with respect to s. 41(1)(c) and (c.1) is the definitions of “habitat” for aquatic 

species and “critical habitat” provided in s. 2 of SARA:  

"habitat" means  
 

(a) in respect of aquatic 
species, spawning 
grounds and nursery, 
rearing, food supply, 
migration and any other 

« habitat »  
 

a) S’agissant d’une espèce 
aquatique, les frayères, 
aires d’alevinage, de 
croissance et 
d’alimentation et routes 
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areas on which aquatic 
species depend directly 
or indirectly in order to 
carry out their life 
processes, or areas 
where aquatic species 
formerly occurred and 
have the potential to be 
reintroduced; and 
 

… 
 
"critical habitat" means the 
habitat that is necessary for 
the survival or recovery of a 
listed wildlife species and 
that is identified as the 
species’ critical habitat in 
the recovery strategy or in 
an action plan for the 
species. 

migratoires dont sa survie 
dépend, directement ou 
indirectement, ou aires où 
elle s’est déjà trouvée et où 
il est possible de la 
réintroduire; 

 
 
 
 
[…] 
 
« habitat essentiel » L’habitat 
nécessaire à la survie ou au 
rétablissement d’une espèce 
sauvage inscrite, qui est désigné 
comme tel dans un programme 
de rétablissement ou un plan 
d’action élaboré à l’égard de 
l’espèce. 

 

The issue is whether the term “habitat” includes two features: a defined geographic area capable of 

being located on a map and the physical and biological attributes of that area that allow a species to 

use it for the function of carrying out its life processes.  

 

[6] The recovery strategy provisions of SARA are one component of a comprehensive protection 

strategy. Following meeting the recovery strategy requirements in s. 41, the action plan element 

takes effect as set out in sections 47 to 55.  There is no dispute that the scheme of these two 

elements is to first provide a baseline of information about the biology and ecology of a species and 

a broad strategy to address conservation threat. In contrast, action plans are intended to describe 

more detailed “action” measures to achieve a species’ survival and recovery, including evaluation of 

the socio-economic costs and benefits of such measures.  
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[7] For contextual clarification, the recovery strategy and action plan elements of SARA are 

quoted in the Annex “A” to these reasons.  

 

II. The Minister’s Final Recovery Strategy Decision 

[8] The process leading to the posting of the Final Recovery Strategy of the Nooksack Dace 

involved the preparation of a Draft Proposed Recovery Strategy, the posting of the Proposed 

Recovery Strategy, public consultation, and then the posting of the Final Recovery Strategy.  

 

[9] Therefore, five sequential actions are the focus of the present judicial review: the 

preparation of a Draft Proposed Recovery Strategy in June 2005; the June 21, 2006 direction by Ms. 

Allison Webb, the Regional Director of Policy for the Department of Fisheries and Oceans (DFO) 

in the Pacific Region with respect to the contents of the Proposed Recovery Strategy to be posted 

and which was posted for comment on September 25, 2006; the July 18, 2007 departmental 

recommendation of Mr. Pardeep Ahluwalia, Director General, SARA Secretariat, directed to Mr. 

Larry Murray, Deputy Minister of Fisheries and Oceans to approve Ms. Webb’s decision; Mr. 

Murray’s concurrence to the recommendation on behalf of the Minister on July 18, 2007; and the 

July 23, 2007 posting of the Final Recovery Strategy. It is agreed that Mr. Murray had authority to 

concur on behalf of the Minister and, thus, the concurrence is the decision of the Minister.  

 

[10] While the present Notice of Application cites the decision under review as that of the 

posting of the Final Recovery Strategy by the Minister on July 23, 2007, it is agreed that the 
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decision under review is composed of the actions of Ms. Webb, Mr. Ahluwalia, Mr. Murray, and 

the content of the Final Recovery Strategy considered together. 

 

A.  The Recovery Team’s Draft Proposed Recovery Strategy 

[11] Recovery strategies under SARA in British Columbia for freshwater fish are developed by a 

Recovery Team composed of a core group of experts and others added to assist with individual 

species as needed. With respect to the Nooksack Dace, a subcommittee of such a team was formed 

in December 2003 to begin assessment of the Nooksack Dace and to continue assessment of the 

Salish Sucker; one of the members of the sub-working group was Dr. Mike Pearson, a self-

employed professional biologist who is the lead authority in Canada on the ecology, conservation, 

and habitat needs of freshwater fish generally and, in particular, the Nooksack Dace and Salish 

Sucker. Dr. Pearson has provided his expertise to DFO under contract since 2003. 

 

[12] Dr. Pearson was requested to prepare a preliminary draft of a recovery stategy for both the 

Nooksack Dace and Salish Sucker for the consideration of the Recovery Team with an eye towards 

placing a final draft before the Minister as the Proposed Recovery Strategy required to be posted 

pursuant to s. 42(1) of SARA. Dr. Pearson’s affidavit filed in the present Application supplies 

contextual information about meeting this request (see Affidavit of Mike Pearson, Applicants’ 

Application Record, Vol. 1, Tab 6).  
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[13] At paragraph 15, Dr. Pearson provides the Minutes of the Recovery Team’s meeting on 

December 10, 2003 which contains the following description of the challenge that the definition of 

critical habitat presented: 

…the main protective measures of SARA do not kick in until critical 
habitat is defined. Although there is much within -and among- 
agency discussion about how to go about defining critical habitat 
there is at present no clear direction coming from the agencies on 
how to do this. The wording of SARA implies that the legislators are 
deferring to the expertise of relevant groups to define critical habitat. 

 

At paragraphs 17 and 18, Dr. Pearson makes the following comment about meeting the challenge: 

I considered it very important that we identify critical habitat.  
Nooksack dace are under threat primarily from habitat loss and 
degradation in each of the four watersheds they inhabit in Canada. 
Various forms of habitat loss and degradation including water 
withdrawal from wells and streams, toxicity associated with urban 
storm drainage, channel dredging for drainage, and loss of riparian 
(stream-side) vegetation are all major concerns in one or more of 
these watersheds. Because of this, protection of critical habitats is 
key to addressing the primary threats endangering Nooksack dace.  
Indeed, it is the key factor in ensuring the survival of the species. 
 
According to the SARA, ‘critical habitat’ means the habitat that is 
necessary for the survival or recovery of a listed wildlife species and 
that is identified in the recovery strategy or in an action plan for the 
species. In biological terms, I recognized two thresholds in this 
definition:  survival and recovery. In biological terms, I interpreted 
the survival threshold as the habitat required to support the minimum 
viable population size (MVP) for the species in each of the 
watersheds it currently occupies.  The recovery threshold was as set 
out as the recovery goal in the Nooksack dace Recovery Strategy: 
“To ensure the long-term viability of Nooksack dace populations 
throughout their natural distribution in Canada.” It includes some 
amount of additional habitat, but recognizes that the full recovery of 
Nooksack dace populations to historic levels is not possible given the 
extent and permanence of habitat loss and degradation in their native 
watersheds. 
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[14] At paragraphs 19 to 24, Dr. Pearson describes the process of identifying the critical habitat 

of the Nooksack dace:  

When I began preparing the Nooksack dace Recovery Strategy, 
direction on identifying critical habitat was drawn from a template 
for recovery strategy preparation contained in an October 2004, 
species at risk recovery planning handbook produced by the 
Canadian Wildlife Service, an agency of Environment Canada.  The 
template was forwarded to me by Dr. Todd Hatfield, Coordinator of 
the Recovery Team. The template states: 

 
“Critical habitat is defined in SARA as “the habitat 
that is necessary for the survival or recovery of a 
listed wildlife species…” It should relate to the 
recovery goal:  if the goal is survival (maintaining 
existing population size and distribution), then the 
critical habitat would be the habitat currently 
occupied by the species. If the recovery goal is full 
recovery, then the critical habitat would be the habitat 
needed by the species in order to maintain a self-
sustaining and viable population level.  In most cases, 
the recovery goal and the identified critical habitat 
will fall somewhere within the continuum from 
survival to full recovery. 
 
*Note that critical habitat is not formally identified 
until the recovery strategy or action plan for the 
species that contains the critical habitat identification 
has been included as the final in the SARA public 
registry. Until that time, the identification of critical 
habitat should be developed to the extent possible, 
but be considered a proposal only (as advice to the 
competent minister). 
 
The critical habitat proposal should be developed 
with reference to population and distribution goals, 
particularly with respect to the amount, distribution 
and connectivity of habitat patches. Where data are 
incomplete, critical habitat identification should be 
done in stages. Identify what you can in well-studied 
areas now and develop a schedule of studies (see 
below) for areas that are more poorly known.” 
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I was also aware that SARA requires identifying critical habitat to 
the extent possible, I took that at face value, seeking to identify 
critical habitat in terms of describing both the qualities of critical 
habitat as well as describing as best I could where it was; that is, 
delineating its specific location and extent on a map. 
 
To illustrate the process of identifying Nooksack Dace critical 
habitat, I briefly set out below the method the Recovery Team chose. 
This method was based on: 

 
1. an estimate of minimum viable population size (MVP) for the 

species.  This is the minimum number of breeding adults 
necessary for a population to be likely to survive in the wild. 

2. a definition allowing the identification of suitable (potential 
critical) habitat in the field. 

3. an estimate of the area of suitable habitat on the landscape. 
4. an estimate of mean population density of Nooksack dace in 

suitable habitat. 
 

1. Estimation of the minimum viable population size (MVP). 
 

Statistical methods of assessing MVP exist, but depend on detailed 
demographic data not available for Nooksack dace or many other 
species at risk. High quality estimates for well over 100 species do 
exist in the literature, however. They range from 2000 to 10,000 
reproductive individuals. The Recovery Team concluded that the 
Nooksack dace MVP was likely to be in the low to mid thousands. 
The Team further concluded that the population of Nooksack dace in 
each watershed (creek) needed to be assessed separately as they are 
geographically isolated from one another. Being geographically 
isolated means that Nooksack dace cannot move between the 
watersheds and the population in one watershed thus cannot 
contribute to the survival of that in another watershed. In effect, each 
watershed’s population must be managed as though the others do not 
exist, so to maximize the chances that the Nooksack dace will 
survive in Canada. Therefore, each watershed’s population must be 
kept at least as large as the MVP. Therefore, critical habitat for the 
species as a whole must include all critical habitat for each of the 
populations. 
 
2.  A definition allowing the identification of suitable (potential 
critical) habitat. 
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The Nooksack dace is a habitat specialist with a small geographic 
distribution. It is found only in and around riffle habitats (areas of 
shallow turbulent flow over rocky substrate). This is well 
documented by every researcher who has studied them. The 
Nooksack dace is considered a subspecies of the longnose dace (R. 
cataractae), also a well known as a riffle specialist across its 
continental range. Nooksack dace spawn, rest, forage, and over-
winter in riffles, and many appear to remain in very small home 
ranges, covering less than 50 m of stream. In the course of my 
research, I waded or canoed the entire length of all streams Nooksack 
dace are known to inhabit in Canada, and mapped the extent of riffle 
habitat under low flow conditions. As is customary in stream 
surveys, I divided each stream into a number of reaches (segments of 
streams with relatively homogenous habitats). For of the 72 reaches 
identified in the Nooksack Tributaries (The Brunette River 
population was not included as it was only discovered in 2005, after 
this study was completed.) I measured the length of major stream 
habitat types (pools, riffles, glides), categorized substrate particle 
size, in-stream cover availability and land use within 200m of the 
channel, and sampled for Nooksack dace presence using minnow 
traps. I used a statistical model (logistic regression) to show that the 
extent of riffle habitat in a reach is, by far, the best predictor of 
Nooksack dace presence. They are found in fewer than half of all 
reaches containing less than 10% riffle by length. In aggregate these 
data provided a strong scientific basis for identifying areas of 
suitable, or potential critical habitat.  
 
3. An estimate of the area of suitable habitat on the landscape. 
 
I multiplied the length of riffle habitat in each reach by the average 
channel width in that reach to estimate total riffle area in the 
watershed. 
 
4.  An estimate of mean population density in suitable habitat. 
 
I used a field-derived estimate of Nooksack dace density in high 
quality habitat of 1.9/m2. 
 
Multiplying of riffle area in each watershed by the population density 
in high quality habitat yielded an estimate of the watershed’s 
maximum achievable population (carrying capacity) for Nooksack 
dace if all of the habitat were in excellent condition. We then 
compared this to our estimate of minimum viable population size 
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(MVP) for each watershed, which is low to mid thousands of 
Nooksack dace. 
 
The riparian portion of potential critical habitat was assessed and 
mapped using an adaptation of the BC Governments Riparian Area 
Regulation assessment methodology as described in Exhibit “G”, 
which are consistent with the habitat needs of Nooksack dace. 

 
If the area of suitable habitat available in the landscape is less than 
that necessary to support the MVP, either all available habitat should 
be identified as critical, and additional habitats be restored until 
enough is available to support the MVP, or recovery should be 
declared not feasible. This is because a population of Nooksack dace 
that is smaller than the MVP cannot be expected to persist in the 
wild. If the suitable habitat area far exceeds the area necessary to 
meet the MVP, not all of the habitat may be needed in order to 
ensure survival. In either case, more habitat than just that needed to 
support the MVP of Nooksack dace would still need to be identified 
as critical habitat, to meet the recovery goal for the Nooksack dace 
by moving the population towards the higher threshold of recovery. 
 
The maximum achievable population size of Nooksack dace for the 
Nooksack tributaries, assuming all habitat was of excellent quality, 
ranged from 3000 to 5700 fish. This led the Recovery Team to 
conclude in the Recovery Strategy (pg 19) that “the maximum 
achievable population size is close to the minimum viable population 
size and that all suitable habitats should be designated critical.” 
Actual populations are believed to be much lower than this ideal-
world estimate, as most habitat is degraded, In the recently accepted 
COSEWIC status report on Nooksack dace (referred to in paragraphs 
8 and 13), I estimated that only 300 and 800 Nooksack dace remain 
in Fishtrap and Pepin Creeks respectively. These numbers are 
significantly lower than the estimated MVP for Nooksack dace. 
 
Based on the application of these 4 variables, we were able to 
determine with a reasonable degree of certainty the quantity and 
location of critical habitat needed for survival of the Nooksack dace. 
Because we concluded, as stated above, that “the maximum 
achievable population size is close to the minimum viable population 
size and that all suitable habitats should be designated critical” we 
recognized the necessity for protecting critical habitat in each of the 
Nooksack Tributaries. 
 
[Emphasis added] 
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[15] Dr. Pearson provided his draft to the Recovery Team in June 2004, and a second draft in 

January 2005.  The Recovery Team then provided its final “Draft Recovery Strategy” to DFO in 

June 2005.  

 

B.  Ms. Webb’s direction 

[16] With respect to the Recovery Team’s Draft Recovery Strategy, and with respect to 

compliance with s. 41(1)(c) of SARA, Ms. Webb made the critical decision to direct the altering of 

all draft recovery strategies then in progress in the Pacific Region of DFO, including the Nooksack 

Dace Draft Recovery Strategy; the altered document was proposed three months later as the 

Proposed Recovery Strategy. The action taken by Ms. Webb is described in the following email sent 

on her behalf on June 21, 2006 by Ms. Liane O’Grady a DFO employee: 

 

Subject: Update on Critical Habitat Identification 
and Policy Development 

 
Hi Everyone, 
 
Just thought I would send along a few recent developments with 
regards to the identification of critical habitat in recovery strategies 
and a renewed focus on SARA policy development in NHQ. 
 
Critical Habitat ID: 
 
Recently, a decision that was made regarding direction on critical 
habitat in recovery strategies. This has been a difficult and long 
standing issue for us in Pacific Region as well as for others (there 
have been similar concerns in C&A). As a result, after extensive 
regional discussion it has been decided that critical habitat should be 
removed from all RS [Recovery Strategies in the Pacific Region] in 
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process and for the foreseeable future until a clear policy direction 
has been provided. The reasons for this decision are as follows: 
 
     • Critical habitat identified in some recovery strategies had not 

yet undergone scientific peer review. To complete this would 
require further time delays (2-4 months). In addition, PSARC 
is still in the process of considering how to move forward on 
the peer review of SARA habitat related science. 

 
     • The Act itself and current draft policy are very clear that 

consultation must occur with any parties affected by the 
identification of critical habitat. At this point it is not clear 
that all potentially affected parties have been consulted. 

 
     • Neither the policy nor operational guidelines on the 

identification of critical habitat have been finalized leading 
to the potential for inconsistent identification and protection 
within the region and across the department. 

 
     • There has been no legal review of this policy. Also, the 

request for a legal opinion as to the legal obligations of the 
Minister with respect to posted recovery strategies has not yet 
been completed. 

 
     • Current expectations are that the Fisheries Act and Oceans 

Act are to be used to protect critical habitat, yet the definition 
of critical habitat is not consistent with the SARA definition. 

 
     • We would like to proceed cautiously with the identification 

of critical habitat, while still recognizing that we have a legal 
obligation to do so, given that we may be setting a precedent 
where we are uncertain as to the potential impacts of doing 
so. 

 
The region is cognizant of the fact that it has already missed the 
deadline for posting the Nooksack Dace, Hotwater Physa, and Killer 
Whale recovery strategies on the SARA Public Registry and believes 
that it would not be beneficial to encounter further substantial delays 
pending resolution of the above noted concerns. I realize that this 
will cause some frustrations amongst staff who have worked 
diligently on our recovery teams, but it is better to have thoughtfully 
considered the impacts of critical habitat identification and to move 
forward in a coherent manner consistent with national direction. 
We will continue to work actively with our counterparts in NHQ to 
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ensure that policy work done on critical habitat includes discussion 
and adequate direction for staff working at the operational level. 
 
Policy Framework Development: 
 
The recent SARA program evaluation flagged the urgent need for 
EC/DFO/PCA to complete the SARA policies and guidelines in 
order to assist in effective implementation of the Species at Risk Act. 
As a result, the DM Steering Committee and the SARA ADM 
Committee have flagged a number of policy priorities 
(listing/delisting, socio-economic analysis, identification and 
protection of critical habitat, protection of species at risk, permits and 
agreements, activities authorized in recovery planning documents, 
feasibility of recovery, and consultation), which have now been 
incorporated into the draft SARA Policy Framework which is 
attached. There is currently a push to move forward on external 
consultations of this policy framework, however adequate regional 
review and comment has not yet been completed. I am hoping to 
provide NHQ with a regional response for their consideration prior 
to the framework being finalized and external consultations being 
initiated. If you would like to provide comments, please pass them 
on to me by Wednesday July 5th. (My apologies to those of you who 
may have now received this information more than once). 
 
[Emphasis added] 
 
(Respondent’s Record, Vol. 1, Tab 20, pp. 16 – 17) 

 

[17] The details of “critical habitat” that Ms. Webb decided to remove are described by Dr. 

Pearson as follows: 

In September 2006, the Proposed Recovery Strategy was posted on 
the SARA public registry with some of the information related to the 
critical habitat removed. Specifically, our map of Nooksack Dace 
critical habitat (Figure 4, page 13 of Exhibit “D”), and a table listing 
activities likely to result in destruction of critical habitat (page 14) 
were removed, and the description of critical habitat altered to 
remove references to its length and the specific definition. For 
example, the sentence “The combined length of proposed critical  
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habitat in the three watersheds where it has been surveyed is 21.3 km 
(of 36.4 km of surveyed stream channel)” was removed.  
 
(Pearson Affidavit, para. 30) 

 

C.  The recommendation to Mr. Murray 

[18] The following Memorandum, dated July 18, 2007 was sent by Mr. Pardeep Ahluwalia, 

Director General of the SARA Secretariat, to Mr. Larry Murray for his concurrence as an authorized 

delegate of the Minister of Fisheries and Oceans: 

 
MEMORANDUM FOR THE DEPUTY MINISTER 
 

POSTING ON THE PUBLIC REGISTRY OF FINAL 
RECOVERY STRATEGIES FOR THE MORRISON CREEK 
LAMPREY, NOOKSACK DACE AND SIX STICKLEBACK 

SPECIES UNDER THE SPECIES AT RISK ACT (SARA) 
 

(For your signature) 
 

Summary 
 
• Under the Species at Risk Act (SARA), a proposed version of 

a recovery strategy must first be posted on the SARA public 
registry for a 60-day comment period. The competent 
minister then has 30 days to incorporate comments received 
as appropriate, and post the final recovery strategy on the 
public registry. 

 
• A proposed recovery strategy for the Morrison Creek 

Lamprey, one for the Nooksack Dace, and one covering six 
Stickleback species were posted on the SARA public registry 
on September 20, September 26, and October 10, 2006, 
respectively. 

 
• None of the recovery strategies identify critical habitat. 

The David Suzuki Foundation and Sierra Legal Defence have 
sent letters voicing their concerns regarding missed timelines 
for posting recovery strategies, and notably, the absence of 
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critical habitat identification in the Nooksack Dace recovery 
strategy. 

 
• The critical habitat section of the Nooksack Dace and 

Stickleback recovery strategies has been modified to indicate 
that DFO will conduct peer reviews of the Recovery Team’s 
recommendations related to critical habitat before it is 
identified in a SARA action plan. No substantial changes 
have been made to the final Recovery Strategy for the 
Morrison Creek Lamprey. 

 
• It is recommended that you approve posting on the public 

registry of the final versions of all three recovery strategies. 
The proposed versions of these recovery strategies were 
approved by ADM Science, ADM Oceans & Habitat, 
ADM FAM and ADM Policy in the fall of 2006, and no 
significant content changes have been made to the final 
versions. 

 
Background 
 
• The Morrison Creek Lamprey, Nooksack Dace, and Paxton 

Lake and Vananda Creek Stickleback species pairs were 
included as endangered species on the List of Wildlife 
Species at Risk (Schedule 1) of the Species at Risk Act 
(SARA) when the Act came into force in June 2003. 
Under s. 42(2) of SARA, the proposed recovery strategy 
for these species was to be posted on the public registry 
by June 2006. 

 
• The Enos Lake Stickleback pair was listed as endangered 

under SARA in January 2005, and a proposed recovery 
strategy for this species was due is due in January 2008. 
A single recovery strategy covering all three Stickleback 
species pairs (each pair comprising a benthic form and 
limnetic form, for a total of six species) was prepared due 
to similar ecology and threats. 

 
• The 60-day public comment period of proposed recovery 

strategies ended on November 19, 2006 for the Morrison 
Creek Lamprey, on November 25 for the Nooksack Dace, 
and on December 9 for the Stickleback species pairs. 
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• Following the comment period, the competent minister has 
30 days to review the comments received, make changes as 
appropriate, and post the final version of the recovery 
strategy on the SARA public registry. Final recovery 
strategies for the Morrison Creek Lamprey, Nooksack Dace, 
and Stickleback species pairs were to be posted on the public 
registry on December 19, 2006, December 25, 2006, and 
January 8, 2007, respectively. 

 
Analysis / DFO Comment 
 
• No significant changes have been made to the final recovery 

strategies for Morrison Creek Lamprey, Nooksack Dace, and 
Stickleback species pairs. One comment on each proposed 
recovery strategy was received through the public registry, 
and the information has been incorporated where appropriate 
after consultation with the Province of British Columbia and 
the Recovery Team. 

 
• The declaration in the final version of the documents has 

been modified to the effect that the British Columbia 
Ministry of Environment has reviewed and accepts the 
recovery strategies as scientific advice. This wording makes 
it more explicit that recommendations therein do not impose 
commitments on the province of BC. The Province has 
participated in the development of the three recovery 
strategies as per the requirements of SARA and of the 
Bilateral Agreement. 

 
• Critical habitat is not identified in any of the three recovery 

strategies. The David Suzuki Foundation and Sierra Legal 
Defence have raised concerns on the absence of critical 
habitat identification in the Nooksack Dace Recovery 
Strategy specifically. Given the possibility that this issue 
may arise with recovery strategies for other freshwater 
species in BC, internal discussions on a path forward were 
warranted, resulting in the delay in posting the final versions 
of these recovery strategies. 

 
• Specifically, the David Suzuki Foundation sent a letter on 

December 15, 2006 concerning the absence of critical habitat 
in the proposed Nooksack Dace recovery strategy. The 
Department responded on May 2, 2007 to clarify that 
although the recovery team identified key features of critical 
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habitat for this species as well as a proposal for its spatial 
delineation, DFO was of the opinion that critical habitat 
should be scientifically peer reviewed prior to its inclusion in 
a SARA recovery strategy. The response also indicated that 
the Recovery Team supports this approach. 

 
• Subsequent to this, Sierra Legal Defence wrote to the 

Department on June 7, 2007 to again note that the recovery 
strategy for Nooksack Dace was one year overdue and to 
seek departmental confirmation that the recovery strategy for 
Nooksack Dace would include critical habitat identification. 

 
• Discussions with DFO-Pacific Region, the SARA Secretariat 

and Department of Justice concluded that it is justifiable for 
DFO to conduct a scientific peer review of the 
recommendations of the recovery team for defining critical 
habitat before it is identified in a recovery strategy. 
These peer reviews are warranted to confirm that critical 
habitat identification is scientifically defensible, as well as to 
ensure that it is consistently identified across all departmental 
recovery strategies. Peer reviews are a standard DFO process 
to confirm the validity of scientific findings. The Province of 
BC, who co-chairs all freshwater recovery strategy 
development, is also supportive of this approach. 

 
• Consequently, the critical habitat section of the Nooksack 

Dace and Stickleback species pairs presents general habitat 
features to be considered when critical habitat will be 
identified, but does not make specific geospatial delineations. 
The Recovery Team has developed biologically-based 
recommendations for defining critical habitat for these 
species as a separate document, which is available to the 
public upon request to the Recovery Team. 
The recommendations will be submitted for external 
scientific peer review through the Pacific Science Advisory 
Review Committee. 

 
• There is the potential for this issue to be raised in the media 

by conservation groups when the Nooksack Dace recovery 
strategy is posted without critical habitat. As such, media 
lines, which will also be applicable to the Stickleback 
recovery strategy, are currently being drafted. 
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• Department officials will, at the request of Sierra Legal 
Defence, set up a meeting to discuss recovery strategy 
development processes. It can be expected that as part of that 
dialogue, the critical habitat concerns related to Nooksack 
Dace and Sticklebacks will be raised. During that session, the 
explanation of using the peer review process will have to be 
reiterated. 

 
Next Steps 
 
• It is recommended that you approve the posting on the 

SARA public registry of the final recovery strategies for the 
Morrison Creek Lamprey, Nooksack Dace, and Paxton Lake, 
Enos Lake and Vananda Creek Stickleback species pairs. 

 
 

Pardeep Ahluwalia 
Director General 
SARA Secretariat 
 

 ________________ 
I concur, 
Larry Murray 
 
 
Attachments (3): 1) Recovery Strategy for the Morrison Creek 

Lamprey in Canada 
2) Recovery Strategy for the Nooksack Dace in 
Canada 
3) Recovery Strategy for Paxton Lake, Enos 
Lake, and Vananda Creek Stickleback species 
pairs in Canada 
 

  [Emphasis added] 

  (Exhibit 1, filed in the course of the hearing of the present Application) 

 

[19] Thus, Mr. Murray was asked to approve Ms. Webb’s direction. It appears that a legal 

opinion from the Department of Justice regarding the interpretation of s. 41(1)(c) of SARA played a 

role in the development of the recommendation. 
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D. Mr. Murray’s concurrence to the recommendation  

[20] Mr. Murray concurred to the recommendation on July 18, 2007. 

 

E. The Final Recovery Strategy 

[21] As a result of Mr. Murray’s concurrence, the Final Recovery Strategy contains the following 

statement with respect to the critical habitat of the Nooksack Dace:  

 
CRITICAL HABITAT 
 
Identification of Critical Habitat 
The Recovery Team has developed biologically-based 
recommendations for defining critical habitat for Nooksack dace.  
These recommendations have been prepared as a separate document 
(Pearson 2007), which is available to the public upon request to the 
Recovery Team.  The proposed critical habitat document will be 
submitted for external scientific peer review through the Pacific 
Science Advisory Review Committee.  After the peer review 
process, a final version will form the biological recommendations for 
designating critical habitat. To conform with current policy on 
species at risk and recovery strategy content, the following 
discussion on critical habitat presents general habitat features that 
should be considered when defining and designating critical habitat, 
but does not make specific geospatial recommendations. 
 
Critical habitat is defined in SARA as “the habitat that is necessary 
for the survival or recovery of a listed wildlife species and that is 
identified as the species’ critical habitat in the recovery strategy or in 
an action plan for the species.” [SARA S. 2(1)].  Attributes of critical 
habitat for Nooksack dace have been defined but not mapped or 
designated in this recovery strategy.  A quantity of proposed critical 
habitat sufficient to ensure the survival and recovery of Nooksack 
dace will be designated through the action planning process, which 
will include socioeconomic analysis and consultation with affected 
interests.  The Recovery Team has compiled scientific data that will 
provide the basis for an official designation of critical habitat 
(Pearson 2007).  Further studies are required to confirm the presence 
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of other Nooksack dace populations and their critical habitats, and to 
characterize specific threats.  Designating critical habitat will 
contribute to the refinement of recovery objectives and the 
management of activities that impact the species. 
 
Potential critical habitat for Nooksack dace consists of reaches in 
their native creeks that contain or are known to have previously 
contained more than 10% riffle by length.  It includes all aquatic 
habitat and riparian reserve strips of native vegetation on both banks 
for the entire length of the reach.  Reserve strips should be 
continuous with width requirements based on reach-scale 
assessments as described in Pearson (2007; in review through 
PSARC). 
 
Critical Habitat Features 
Based on available physical and biological data, potential Nooksack 
dace critical habitat features likely include the following key 
elements: 
 
The Reach Scale 
Riffles and shallow pools (see below) are the required habitats of 
Nooksack dace, but critical habitat should be defined at the reach 
scale, a larger, natural unit of river morphology that ranges from 
hundreds to thousands of metres in length (Frissell et al. 1986).  
There are three reasons for adopting this scale.  First, the reach scale 
corresponds to the distribution of subpopulations within watersheds 
(Pearson 2004a).  Second, the ‘channel units’ of critical habitat 
(riffles and shallow pools) are dynamic and frequently move during 
flood events in these streams.  In Bertrand Creek, this occurs on an 
annual basis (Pearson pers. obs.).  Effective protection and 
management of critical habitat in these circumstances must allow for 
normal channel processes and must, therefore, occur at a spatial scale 
larger than the channel unit.  The reach scale is the next largest in 
accepted stream habitat classifications (Frissell et al. 1986; Imhof et 
al. 1996).  Third, the reach scale corresponds most closely to that of 
land ownership in these watersheds and, consequently, to most 
potential recovery actions. 
 
Riffle Habitat 
Available information overwhelmingly suggests that riffles are 
critical to species persistence.  Nooksack dace typically occur in 
riffles over loose gravel and cobble substrates where water velocity 
exceeds 0.25 m s-1.  They spawn near the upstream end of riffles 
(McPhail 1997) between late April and early July (Pearson 2004a) 
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and forage nocturnally for riffle dwelling insects (McPhail 1997).  
The percent of riffle in a stream reach is a good predictor of dace 
presence.  Riffles that are isolated b long stretches of deep pool, 
however, are seldom inhabited (Pearson 2004a).  A threshold of 10% 
riffle by length would exclude these small isolated riffles that have 
little value to Nooksack dace. 
 
Shallow Pool Habitat 
Young-of-the-year Nooksack dace inhabit shallow (10-20 cm) pools 
adjacent to riffles where they swim above sand, mud, or leaf litter 
substrates and feed upon chironomid pupae and ostracods (McPhail 
1997).  Loss of these habitats will likely produce negative 
population-level impacts. 
 
Riparian Habitat 
Riparian vegetation should be included in critical habitat to the extent 
it is necessary to protect the integrity of in-stream critical habitat.  
Required widths would vary among sites and should be defined in 
reach scale assessments.  Reserves must be sufficient to control 
sediment entry to the stream from overland flow, to prevent 
excessive bank erosion and to buffer stream temperatures.  Reserve 
areas will also remove significant amounts of nitrate and 
phosphorous from groundwater, although their efficiency depends 
strongly on hydrogeologic conditions (Martin et al. 1999; Puckett 
2004; Wigington et al. 2003).  The effectiveness of a riparian reserve 
in preventing materials (e.g., sediments, nutrients, toxins) from 
entering a stream depends strongly on its continuity in addition to its 
width (Weller et al. 1998).  Consequently, riparian reserves in critical 
habitat reaches should be continuous.  In open landscapes, such as 
agricultural fields, vegetation from reserve areas will collect 
windblown insects (Whitaker et al. 2000).  Such insects, falling from 
riparian vegetation into the water constitute an important food source 
headwater streams (Allan et al. 2003; Schlosser 1991). 
 
It is important to understand that in some circumstances, more than 
30 m of riparian vegetation may be required for full mitigation of 
warming (Brown & Krygier 1970; Castelle et al. 1994; Lynch et al. 
1984) and siltation (Davies & Nelson 1994; Kiffney et al. 2003; 
Moring 1982), and for long-term maintenance of channel 
morphology (Murphy et al 1986; Murphy & Koski 1989).  At least 
10 m are required to maintain levels of terrestrial food inputs similar 
to those of forested landscapes (Culp & Davies 1983).  Reserves as 
narrow as 5 m provide significant protection from bank erosion and 
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sediment deposition from overland flow (Lee at al. 2003; McKergow 
et al. 2003). 
 
Failure to maintain an adequate riparian reserve as part of critical 
habitat would be highly likely to cause population-level impacts.  In 
habitats lacking sufficient flow or groundwater sources, lack of shade 
may increase water temperatures to harmful levels.  Increased 
erosion due to poorer bank stability will cause sediment deposition in 
riffles, impairing spawning and incubation, reducing food availability 
and eliminating the interstitial spaces in coarse substrate that dace 
occupy.  Nutrient loading will be higher in reaches without adequate 
riparian vegetation (Dhondt et al. 2002; Lee et al. 2003; Martin et al. 
1999) and is likely to contribute to hypoxia through eutrophication.  
Solar radiation will also be higher in reaches lacking adequate 
riparian shading (Kiffney et al. 2003) and will contribute to 
eutrophication.  Reserves of 30 m or more should be maintained 
around Nooksack dace habitat wherever feasible to provide a high 
level of protection from impacts of adjacent land uses. 
 
[Emphasis added] 
 
(Applicants’ Application Record, pp. 1237 – 1239) 

 

 

III. The Conduct of the Present Application 

A. The Applicants’ position on the interpretation of s. 41(1)(c) and (c.1) of SARA 

[22] In support of the present Application, Counsel for the Applicants supplied a detailed 

argument that the statement of the critical habitat of the Nooksack Dace in the Final Recovery 

strategy resulting from Mr. Murray’s decision is contrary to law. The basic features of this argument 

are as follows: 

1.  It is mandatory that each of the requirements listed in s. 41(1)(a) 
to (g) be met, including those specified in s. 41(1)(c) and (c.1); 
 
2.  Sections 41(1)(c) and (c.1) impose conjunctive duties; 
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3.  The mandatory requirement in s. 41(1)(c) to identify a species’ 
critical habitat is met by determining and stating its features and 
providing a geospatial delineation of its location in a Final Recovery 
Strategy because only after critical habitat is so identified can an 
important object of SARA be met; providing legal protection for a 
species at risk; 
 
4. The mandatory requirement in s. 41(1)(c) to identify a species’ 
critical habitat “to the extent possible” means identifying as much 
critical habitat as possible, and in as much detail as possible, even if 
it is not possible to identify all critical habitat areas or features;  

 
5.  The mandatory requirement in s. 41(1)(c) to identify a species’ 
critical habitat to the extent possible “based on the best available 
information” means that the identification of a species critical habitat 
to the extent possible must be based on the information in existence 
not the best possible information that can be acquired in the future. 

 

B. The Minister’s initial position in response 

[23] The most significant feature of the initial position taken by the Minister in the present 

Application is an obvious attempt to avoid a finding on the correct interpretation of s. 41(1)(c) and 

(c.1) of SARA.  

 

[24] In written argument provided three weeks before the commencement of the hearing of the 

present Application, the Minister took the position that the decision under review is made in error of 

law, but only on the basis of two issues framed as follows: 

The substantive issues arising from this case are the following: 
 
1. did the Minister have authority under ss. 41(1) of the SARA to 
defer the making of a determination about the adequacy of the 
available information to identify critical habitat to the extent possible 
until the completion of the PSARC scientific peer review of Dr. 
Pearson’s assessment of potential critical habitat; and 
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2. was the Minister’s discretion to make a determination under ss. 
41(1) about the identification of critical habitat fettered? 
 
(Respondent’s Memorandum of Fact and Law, para. 28) 

 
 

With respect to these issues, the Minister was prepared to agree to declarations that the answers to 

the questions are “no” and “yes” respectively. Given these admissions on the part of the Minister, 

Counsel for the Minister argued that none of the statutory interpretation issues raised by the 

Applicants in their statutory interpretation argument arise from the facts of this case, and, therefore, 

are irrelevant and need not be addressed in order to dispose of the present Application. 

Nevertheless, having advanced this argument, Counsel for the Minister presented the following 

statement to support the position taken as set out in the following paragraphs of written argument:   

31. The Minister’s position to the issues in this case are as follows: 
 
a. the competent minister must, in a recovery strategy, identify 
critical habitat to the extent possible, based on the best available 
information, within the timelines set out in ss. 42-43 of the SARA. 
Where available information is adequate, the competent minister 
must identify critical habitat to the extent possible. To the extent 
available information is inadequate, the competent minister must 
include in the recovery strategy a schedule of studies to identify 
critical habitat; 
 
b. in approving the posting of the 2007 Recovery Strategy,  the 
Minister was required to determine, on the basis of the information 
that was available, to what extent it was possible to identify critical 
habitat for the Nooksack dace; 
 
c. because a scientific peer review is a standard DFO process to 
assess the validity of scientific information and the conclusions 
reached, the Minister deferred making the decision about the 
adequacy of available information to identify critical habitat to the 
extent possible until a scientific peer review of the Nooksack 
Recovery Team's recommendations related to critical habitat was 
conducted; 
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d. to the extent that a scientific peer review was required to allow 
the Minister to determine whether the available information was 
adequate to identify critical habitat to the extent possible, such peer 
review should have been completed before the expiration of the 
timelines set out in ss. 42-43 of the SARA so that the Minister 
could have determined whether the information available was 
adequate to identify critical habitat to the extent possible; 
 
e. the Minister did not, in the circumstances of the Nooksack dace 
case, have the authority to defer the identification of critical habitat 
pending a scientific peer review after the timelines set out in ss. 
42-43 of SARA had expired; and 
 
f. the June 2006 Direction to remove critical habitat from all 
recovery strategies was unwarranted and fettered the Minister's 
discretion. 
 
32. The positions set out above fully address the issues arising in this 
case, including the Applicants’ submissions regarding the mandatory 
nature of paragraph 41(1)(c) and the interplay between paragraphs 
41(1)(c) and (c.1).  
 
33. None of the other statutory interpretation questions put forward 
by the Applicants arise on the facts of this case.  They are therefore 
irrelevant and this Court does not need to address them in order to 
dispose of this judicial review. 
 
34. Specifically, the question as to whether or not paragraph 41(1)(c) 
requires the competent minister to geospatially delineate critical 
habitat is not in issue in this case.  In issue is simply the Minister’s 
decision to defer or postpone the determination about the adequacy 
of the available information, which information included maps 
describing potential critical habitat to a point in time when that 
information had been scientifically peer reviewed.  As set out in the 
2007 Recovery Strategy: 
 

The Recovery Team has developed biologically-
based recommendations for defining critical habitat 
for Nooksack dace.  These recommendations have 
been prepared as a separate document (Pearson 
2007), which is available to the public upon request 
to the Recover Team.  The proposed critical habitat 
document will be submitted for external scientific 
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peer review through the Pacific Science Advisory 
Review Committee. After the peer review process, a 
final version will form the biological 
recommendations for designating critical habitat. 

 
(Webb Affidavit, Exhibit “J”, p.12, Respondent’s 
Record, Tab 1, Vol. 1, p.142) 

 
35. The Minister does not allege that the description of general 
habitat features in the final recovery strategy constituted or amounted 
to identification of critical habitat.  Therefore, contrary to the 
Applicants’ submissions, there was no “erroneous construction” of 
paragraph 41(1)(c) by the DFO about the manner in which the 
critical habitat must be described in a recovery strategy.  Rather there 
was no identification of critical habitat at all because no 
determination had been made about the possibility of identifying 
some critical habitat. 

 
[Emphasis added] 
 
(Respondent’s Memorandum of Fact and Law, paras. 31 to 35) 
 
 

The statement in paragraph 31 is apparently an interpretation of s. 41(1)(c) and (c.1). However, to 

the contrary, in the course of oral argument Counsel for the Minister explains its purpose as follows: 

This really was made for the purposes of illustrating or agreeing with 
the possibility that you have to meet both obligations in the same 
decision.  That's all it is, and that's the only purpose for which this 
particular admission is set out in paragraph (a).  It's not for the 
purposes of actually trying to give some sort of an interpretation as to 
what is the scope of the obligation.  That's not what it's seeking to do. 
 
(Transcript Vol. 3, p. 149) 

 

[25] With respect to the argument made in paragraph 35, in the course of oral argument, Counsel 

for the Minister made the unsupported argument that Mr. Murray approved the recommendation of 

July 18, 2007 without turning his mind to the interpretation of s. 41(1)(c) and (c.1). I find there is no 

basis to engage this argument. There is no evidence on the record of what was in Mr. Murray’s 
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mind at the time he concurred in the recommendation presented; Mr. Murray did not file an 

affidavit. As a result, the recommendation, and his concurrence to it as quoted on the record, speaks 

for itself.  

 

C. Opportunity provided to the Minister to argue interpretation 

[26] Given that there is no obvious support within s. 41(1)(c) and (c.1) for the Minister’s position 

on the law that “where available information is adequate, the competent minister must identify 

critical habitat to the extent possible” and, given the nature and content of the other features of the 

argument advanced by Counsel for the Minister, in the course of the hearing I gave the following 

direction:  

With respect to the Minister's decision of July 18th, 2007, presently 
under review, counsel for the applicants have produced a very 
detailed, contextual and purposive analysis of the Species at Risk 
Act, known as "SARA", to argue that the decision is contrary to law 
on a number of grounds.  This is considered necessary because the 
legislation has yet to be interpreted by this Court. 
 
Without a response to the applicants' argument on the law, counsel 
for the respondent admits that an error in law did occur in the 
issuance of the decision, but places limits on the nature of the 
error.  The applicants do not accept this limited argument as 
correct in law, or as a just result to the application, and therefore 
do not consent to the conclusion of the present application on the 
basis of the respondent's consent. 
 
Counsel for the respondent argues that, given the admission of 
error, a contextual and purposive determination of the correct 
interpretation of SARA is not relevant.  This argument is supported 
by the Minister's position as stated at paragraph 31 of the 
respondent's Memorandum of Fact and Law.  It is a statement 
which is an interpretation of section 41(1)(c) and (c.1) of SARA, 
which counsel for the applicants argues raises a statutory 
interpretation controversy. 
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I agree that an interpretation controversy is at the heart of the 
decision under review.  I disagree with counsel for the respondent's 
argument that a contextual and purposive interpretation of SARA is 
not relevant.  In my opinion it is not possible to determine the 
present application on the basis of the consent alone, particularly 
given the objection of counsel for the applicants, because it is only 
a proper and correct interpretation of SARA that can ground a 
finding of error of law.  The admission made by the respondents is 
merely a position adopted; it is not a legal conclusion.  Only this 
Court can determine a conclusion, and it is only fair and just that 
this be accomplished in the usual manner, which is to first interpret 
the law and then examine the Minister's conduct to determine 
whether it is contrary to law, and if so, in what specific way or 
ways. 
 
Therefore, I find that counsel for the respondent must be provided 
with an opportunity to make a full argument on the correct 
interpretation of SARA in response to the argument completed by 
counsel for the applicants. 
 
(Transcript, Vol. 3, pp. 152 – 154) 

 

D. The Minister’s response 

[27] The Minister decided to take up the opportunity to provide a statutory interpretation 

argument which is addressed in the analysis which follows. 

 

[28] However, in making the argument, the Minister continues to assert the position that Mr. 

Murray did not make a decision under s. 41(1)(c) or (c.1) of SARA. While it is clear on the record 

that the Minister did not make the determinations required by the provisions, the Minister did make 

a decision not to do so. This decision applied the belief that the determinations could be postponed 

on policy grounds as a defensible action. The Applicants’ position with respect to this conduct is 

that it is not simply unwarranted but is contrary to law. I agree with this argument. 
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[29] I agree with the Applicants that the decision-making conducted by Ms. Webb and Mr. 

Murray requires a definitive interpretation of s. 41 of SARA to dispel any idea that policy can 

supersede Parliament’s purpose as expressed in SARA. Indeed, the present Application brings the 

constitutional imperative of the rule of law into sharp focus. 

 

[30] As an outcome to the present pressure exerted by the Applicants to have the Minister and 

the officials at DFO recognize and meet their statutory responsibility under SARA, which has been 

met by initial resistance but ultimate willingness, the interpretation of s. 41(1)(c) and (c.1) has 

become less of a challenge. On some key features there is agreement while on others there is a 

difference of opinion. The following analysis distinguishes between these two results. 

 

IV. The Correct Interpretation of s. 41 (1)(c) and (c.1) 

 A. Points of agreement 

  1. The standard of review is correctness 

[31] In the present Application the Applicants question the Minister’s authority to alter the terms 

of SARA by government policy. As authority is a question of law, it is agreed that the Minister’s 

decision must be considered on the standard of correctness (Dunsmuir v. New Brunswick, [2008] 1 

S.C.R. 190). 
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2. Interpretation of SARA requires a textual, contextual, and purposive analysis 

[32] The correct interpretation of SARA must be found in the approach to modern statutory 

interpretation. It is agreed that the test to be applied is that stated by the Supreme Court in Trustco 

Mortgage Co. v. Canada, [2005] 2 S.C.R. 601, at para. 10: 

It has been long established as a matter of statutory interpretation that 
“the words of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme of the 
Act, the object of the Act, and the intention of Parliament”: see 
65302 British Columbia Ltd. v. Canada, [1999] 3 S.C.R. 804, at 
para. 50.  The interpretation of a statutory provision must be made 
according to a textual, contextual and purposive analysis to find a 
meaning that is harmonious with the Act as a whole.  When the 
words of a provision are precise and unequivocal, the ordinary 
meaning of the words play a dominant role in the interpretive 
process.  On the other hand, where the words can support more than 
one reasonable meaning, the ordinary meaning of the words plays a 
lesser role. The relative effects of ordinary meaning, context and 
purpose on the interpretive process may vary, but in all cases the 
court must seek to read the provisions of an Act as a harmonious 
whole.  
 
[Emphasis added] 

 

3.  Section 38 is a codification of the precautionary principle  

[33] The preamble to SARA states its objectives: 

Recognizing that  

Canada’s natural heritage is 
an integral part of our 
national identity and 
history,  
 

wildlife, in all its forms, 
has value in and of itself 

Attendu :  

que le patrimoine naturel 
du Canada fait partie 
intégrante de notre identité 
nationale et de notre 
histoire;  

que les espèces sauvages, 
sous toutes leurs formes, 
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and is valued by Canadians 
for aesthetic, cultural, 
spiritual, recreational, 
educational, historical, 
economic, medical, 
ecological and scientific 
reasons,  
 
 

Canadian wildlife species 
and ecosystems are also 
part of the world’s heritage 
and the Government of 
Canada has ratified the 
United Nations Convention 
on the Conservation of 
Biological Diversity,  
 

providing legal protection 
for species at risk will 
complement existing 
legislation and will, in part, 
meet Canada’s 
commitments under that 
Convention,  
 
 

the Government of Canada 
is committed to conserving 
biological diversity and to 
the principle that, if there 
are threats of serious or 
irreversible damage to a 
wildlife species, cost-
effective measures to 
prevent the reduction or 
loss of the species should 
not be postponed for a lack 
of full scientific certainty,  
 
 

ont leur valeur intrinsèque 
et sont appréciées des 
Canadiens pour des raisons 
esthétiques, culturelles, 
spirituelles, récréatives, 
éducatives, historiques, 
économiques, médicales, 
écologiques et 
scientifiques;  

que les espèces sauvages et 
les écosystèmes du Canada 
font aussi partie du 
patrimoine mondial et que 
le gouvernement du 
Canada a ratifié la 
Convention des Nations 
Unies sur la diversité 
biologique;  

que l’attribution d’une 
protection juridique aux 
espèces en péril complétera 
les textes législatifs 
existants et permettra au 
Canada de respecter une 
partie des engagements 
qu’il a pris aux termes de 
cette convention;  

que le gouvernement du 
Canada s’est engagé à 
conserver la diversité 
biologique et à respecter le 
principe voulant que, s’il 
existe une menace 
d’atteinte grave ou 
irréversible à une espèce 
sauvage, le manque de 
certitude scientifique ne 
soit pas prétexte à retarder 
la prise de mesures 
efficientes pour prévenir sa 
disparition ou sa 
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responsibility for the 
conservation of wildlife in 
Canada is shared among 
the governments in this 
country and that it is 
important for them to work 
cooperatively to pursue the 
establishment of 
complementary legislation 
and programs for the 
protection and recovery of 
species at risk in Canada,  
 

it is important that there be 
cooperation between the 
governments in this 
country to maintain and 
strengthen national 
standards of environmental 
conservation and that the 
Government of Canada is 
committed to the principles 
set out in 
intergovernmental 
agreements respecting 
environmental 
conservation,  

the Canadian Endangered 
Species Conservation 
Council is to provide 
national leadership for the 
protection of species at 
risk, including the 
provision of general 
direction to the Committee 
on the Status of 
Endangered Wildlife in 
Canada in respect of that 
Committee’s activities and 
general directions in 
respect of the development, 

décroissance;  

que la conservation des 
espèces sauvages au 
Canada est une 
responsabilité partagée par 
les gouvernements du pays 
et que la collaboration 
entre eux est importante en 
vue d’établir des lois et des 
programmes 
complémentaires pouvant 
assurer la protection et le 
rétablissement des espèces 
en péril au Canada;  

que la coopération entre les 
gouvernements du pays 
pour le maintien et le 
renforcement des normes 
nationales de conservation 
de l’environnement est 
importante et que le 
gouvernement du Canada 
est attaché aux principes 
énoncés dans les accords 
intergouvernementaux en 
matière de conservation de 
l’environnement;  
 

que le Conseil canadien 
pour la conservation des 
espèces en péril a la 
responsabilité d’établir les 
orientations pour 
l’ensemble du pays en 
matière de protection des 
espèces en péril, 
notamment en ce qui 
concerne les activités du 
Comité sur la situation des 
espèces en péril au Canada 
et l’élaboration et la 
coordination des mesures 
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coordination and 
implementation of recovery 
efforts,  

the roles of the aboriginal 
peoples of Canada and of 
wildlife management 
boards established under 
land claims agreements in 
the conservation of wildlife 
in this country are 
essential,  
 
 
 

all Canadians have a role to 
play in the conservation of 
wildlife in this country, 
including the prevention of 
wildlife species from 
becoming extirpated or 
extinct,  

there will be circumstances 
under which the cost of 
conserving species at risk 
should be shared,  

the conservation efforts of 
individual Canadians and 
communities should be 
encouraged and supported, 
 

stewardship activities 
contributing to the 
conservation of wildlife 
species and their habitat 
should be supported to 
prevent species from 
becoming at risk,  
 

community knowledge and 
interests, including socio-

de protection et de 
rétablissement de ces 
espèces;  

qu’est essentiel le rôle que 
peuvent jouer les peuples 
autochtones du Canada et 
les conseils de gestion des 
ressources fauniques 
établis en application 
d’accords sur des 
revendications territoriales 
dans la conservation des 
espèces sauvages dans ce 
pays;  

que tous les Canadiens ont 
un rôle à jouer dans la 
conservation des espèces 
sauvages, notamment en ce 
qui a trait à la prévention 
de leur disparition du pays 
ou de la planète;  

que, dans certains cas, les 
frais de la conservation des 
espèces en péril devraient 
être partagés;  

que les efforts de 
conservation des Canadiens 
et des collectivités 
devraient être encouragés 
et appuyés;  

que les activités 
d’intendance visant la 
conservation des espèces 
sauvages et de leur habitat 
devraient bénéficier de 
l’appui voulu pour éviter 
que celles-ci deviennent 
des espèces en péril;  

que la connaissance et les 
intérêts — notamment 
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economic interests, should 
be considered in 
developing and 
implementing recovery 
measures,  
 

the traditional knowledge 
of the aboriginal peoples of 
Canada should be 
considered in the 
assessment of which 
species may be at risk and 
in developing and 
implementing recovery 
measures,  
 

knowledge of wildlife 
species and ecosystems is 
critical to their 
conservation,  
 

the habitat of species at risk 
is key to their conservation, 
and  

Canada’s protected areas, 
especially national parks, 
are vital to the protection 
and recovery of species at 
risk,  

 

[Emphasis added] 

socioéconomiques — des 
collectivités devraient être 
pris en compte lors de 
l’élaboration et de la mise 
en oeuvre des mesures de 
rétablissement;  

que les connaissances 
traditionnelles des peuples 
autochtones du Canada 
devraient être prises en 
compte pour découvrir 
quelles espèces sauvages 
peuvent être en péril et 
pour l’élaboration et la 
mise en oeuvre des 
mesures de rétablissement;  

que la connaissance des 
espèces sauvages et des 
écosystèmes est essentielle 
à leur conservation;  
 

que l’habitat des espèces en 
péril est important pour 
leur conservation;  

que les aires protégées au 
Canada, plus 
particulièrement les parcs 
nationaux, sont importants 
pour la protection et le 
rétablissement des espèces 
en péril, 

[Je souligne] 

 
 

[34] Canada has ratified the United Nations Convention on the Conservation of Biological 

Diversity (the Convention) and, therefore, is committed to apply its principles. An important feature 
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of the Convention is the “precautionary principle” which is stated by the Supreme Court of Canada 

as follows: 

 In order to achieve sustainable development, policies must be based 
on the precautionary principle. Environmental measures must 
anticipate, prevent and attack the causes of environmental 
degradation. Where there are threats of serious or irreversible 
damage, lack of full scientific certainty should not be used as a 
reason for postponing measures to prevent environmental 
degradation.  
 
(114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson 
(Town), [2001] 2 S.C.R. 241 at para. 31) 
 
  

It is agreed that s. 38 of SARA is a codification of the precautionary principle which, as stated in the 

Preamble, in part, meets Canada’s commitments under the Convention:  

 

Commitments to be considered 
 
38. In preparing a recovery 
strategy, action plan or 
management plan, the 
competent minister must 
consider the commitment of the 
Government of Canada to 
conserving biological diversity 
and to the principle that, if there 
are threats of serious or 
irreversible damage to the listed 
wildlife species, cost-effective 
measures to prevent the 
reduction or loss of the species 
should not be postponed for a 
lack of full scientific certainty. 
 
 
 
 
[Emphasis added] 

Engagements applicables 
 
 38. Pour l’élaboration d’un 
programme de rétablissement, 
d’un plan d’action ou d’un 
plan de gestion, le ministre 
compétent tient compte de 
l’engagement qu’a pris le 
gouvernement du Canada de 
conserver la diversité 
biologique et de respecter le 
principe selon lequel, s’il 
existe une menace d’atteinte 
grave ou irréversible à l’espèce 
sauvage inscrite, le manque de 
certitude scientifique ne doit 
pas être prétexte à retarder la 
prise de mesures efficientes 
pour prévenir sa disparition ou 
sa décroissance.  
 
[Je souligne] 

20
09

 F
C

 8
78

 (
C

an
LI

I)



Page: 

 

42 

 

[35] Therefore, s. 38 is a mandatory interpretative principle that applies during the preparation of 

recovery strategies. However, in this respect, Counsel for the Minister emphasizes two factors: the 

codification in s. 38 introduces the factor of “cost effective” measures to Canada’s commitment and, 

as stated in the Preamble, community knowledge and interests, including “socio-economic 

interests”, should be considered in “developing and implementing recovery measures”. It is 

important to clarify the precise role that each of these factors plays in the recovery strategy 

process composed of, first, preparing a recovery strategy, and, second, acting on it. 

[36] The use of “cost effective measures” is understandable in a situation of scarce economic 

resources, but, nevertheless, the words in the provision are precise and unequivocal: the 

measures required to “prevent the reduction or loss of the species” must still be taken and 

“should not be postponed for a lack of full scientific certainty”. 

 

[37] The words in the Preamble are also precise and unequivocal; the “development and 

implementation of recovery measures” is an action taken with respect to a final recovery 

strategy. Once a final recovery strategy is prepared, an action plan involving recovery measures 

is required to be developed and implemented; s. 49(1)(e) of SARA makes it clear that it is only at 

this stage of the process that “socio-economic costs” are considered. 

 

[38] For clarification with respect to their position on the application of the Convention , the 

Applicants make the following argument: 

The Convention is a binding treaty, and SARA was enacted in part 
to implement Canada’s treaty commitments.  Furthermore, the 
Convention is part of the “entire context” to be considered in 
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interpreting the SARA.  Therefore, not only must the SARA be 
construed to conform to the values and principles of the 
Convention, but the Court must avoid any interpretation that could 
put Canada in breach of its Convention obligations. 
 
(Applicants’ Further Reply Submission, para. 25) 

 

[39] As the Minister does not disagree with this argument, I find it is correct in law. 

 

4.  The provisions of s. 41 of  SARA are mandatory 

[40] It is agreed that the provisions of s. 41 of  SARA are mandatory. Most recently, Justice Zinn 

has made this point very clear in Alberta Wilderness Association Assn. v. Canada (Minister of 

Environment), 2009 FC 710, [2009] F.C.J. No. 876 at paragraph 25: 

There is no discretion vested in the Minister in identifying critical 
habitat under the SARA.  Subsection 41(1)(c) requires that the 
Minister identify in a recovery strategy document as much critical 
habitat as it is possible to identify at that time, even if all of it cannot 
be identified, and to do so based on the best information then 
available.  I note that this requirement reflects the precautionary 
principle that “where there are threats of serious or irreversible 
damage, lack of full scientific certainty should not be used as a 
reason for postponing measures to prevent environmental 
degradation,” as it was put by the Supreme Court of Canada, citing 
the Bergen Ministerial Declaration on Sustainable Development in 
114957 Canada Ltée (Spraytech, Société d’arrosage) v. Hudson 
(Town), 2001 SCC 40. 
 
[Emphasis added] 

 

Therefore, as argued by the Applicants, I find that Ms. Webb’s direction and Mr. Murray’s approval 

of her direction are actions contrary to law. The result of these actions is that the Minister failed to 

meet the mandatory requirements of s. 41 (1)(c) in the Final Recovery Strategy. The totality of this 

conduct is fundamentally inconsistent with the precautionary principle as codified in SARA.  
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[41] Ms. Webb gave six reasons for directing the removal of information with respect to the 

location of the critical habitat identified by Dr. Pearson. As stated above, in addition to the peer 

review and policy excuses offered for not meeting deadline or content requirements, the following 

statement is important to emphasize:  

We would like to proceed cautiously with the identification of critical 
habitat, while still recognizing that we have a legal obligation to do 
so, given that we may be setting a precedent where we are uncertain 
as to the potential impacts of doing so. 
 
[Emphasis added] 

 

A proper question to ask about this statement is: potential impacts on what or whom? It is obvious 

that the impact on the Nooksack Dace is not the focus. The Applicants have advanced the 

suggestion that political and socioeconomic considerations came into play in Ms. Webb’s direction 

and Mr. Murray’s decision. While I consider that this suggestion is not directly relevant to the 

determination of the present Application, it is clear that no political or socioeconomic consideration 

can be applied by a competent Minister in meeting Parliament’s intention as expressed by the 

mandatory provisions of s. 41(1) of SARA.  

 

[42] With respect to the requirement on the Minister to identify critical habitat to the extent 

possible based on the best available information at the recovery strategy stage without political or 

socioeconomic considerations in play, as argued by the Applicants, I find that the following 

statement made in the Final Recovery Strategy as quoted above is an error in law: 

Attributes of critical habitat for Nooksack dace have been defined 
but not mapped or designated in this recovery strategy.  A quantity of 

20
09

 F
C

 8
78

 (
C

an
LI

I)



Page: 

 

45 

proposed critical habitat sufficient to ensure the survival and 
recovery of Nooksack dace will be designated through the action 
planning process, which will include socioeconomic analysis and 
consultation with affected interests. 
 
 
 
5. Sections 41(1)(c) and (c.1) impose conjunctive duties based on the best 

available information  

[43] It is agreed that with respect to a competent Minister making the determinations required 

under s. 41(1)(c), the phrase “best available information” comprises relevant scientific, community, 

and Aboriginal traditional knowledge, and requires a competent Minister to gather, review, and 

evaluate the available information during the preparation of a recovery strategy and not to disregard, 

ignore, or remove reliable information about a species’ critical habitat. It is agreed that where the 

available information so evaluated is determined by the competent Minister to be inadequate, the 

recovery strategy must include a schedule of studies. 

 

[44] It is also agreed that the determinations made by a competent Minister under s. 41(1)(c) and 

(c.1) are subject to judicial review on the standard of reasonableness. This principle is confirmed by 

Justice Zinn’s decision in Alberta Wilderness Assn., above.  

 

B. The primary point of disagreement: the definition of “habitat” and “critical habitat” 

[45] In the final result, after the full conduct of the decision-making and challenge that is the 

focus of the present Application, this is the primary question in dispute: what are the constituents 

that must be included in the identification of a species’ critical habitat? The answer to the question 
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lies in the correct interpretation of the definition of “habitat” because “critical habitat” is a sub-set of 

the definition of “habitat”. The definitions found in s. 2 of SARA are worth repeating:  

"habitat" means  
 

(b) in respect of aquatic 
species, spawning 
grounds and nursery, 
rearing, food supply, 
migration and any other 
areas on which aquatic 
species depend directly 
or indirectly in order to 
carry out their life 
processes, or areas 
where aquatic species 
formerly occurred and 
have the potential to be 
reintroduced; and 
 

… 
 
"critical habitat" means the 
habitat that is necessary for 
the survival or recovery of a 
listed wildlife species and 
that is identified as the 
species’ critical habitat in 
the recovery strategy or in 
an action plan for the 
species. 

« habitat »  
 

a) S’agissant d’une espèce 
aquatique, les frayères, 
aires d’alevinage, de 
croissance et 
d’alimentation et routes 
migratoires dont sa survie 
dépend, directement ou 
indirectement, ou aires où 
elle s’est déjà trouvée et où 
il est possible de la 
réintroduire; 

 
 
 
 
[…] 
 
« habitat essentiel » L’habitat 
nécessaire à la survie ou au 
rétablissement d’une espèce 
sauvage inscrite, qui est désigné 
comme tel dans un programme 
de rétablissement ou un plan 
d’action élaboré à l’égard de 
l’espèce. 

 

[46] The Applicants maintain that the constituents of the habitat, and accordingly the critical 

habitat, of a specific species are an identifiable location and the attributes of that location that meet 

the criteria of the statutory definition of both terms.  When the present Application was commenced, 

there was no apparent dispute about location and attributes as the constituents. The Final Recovery 

Strategy for the Nooksack Dace makes it clear that, in the identification of critical habitat, location 
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and attributes are inextricably linked. The bone of contention that fuelled the present Application 

was the Minister’s removal of the location constituent from the Final Recovery Strategy.  

 

[47] It is important to note that in the preparation of the Draft Recovery Strategy the approach of 

citing both location and attributes was consistent with Canadian government policy statements and, 

indeed, the policy statements were followed in the Final Recovery Strategy but for the removal of 

location for the stated reason that a peer review of Dr. Pearson’s findings was necessary. A primary 

source of the policy statements on the record of the present Application is a document dated March 

10, 2005 and entitled Species at Risk Act Implementation Guidance: Draft: Technical Guidelines for 

Identifying Critical Habitat (Technical Guidelines) which is intended to provide guidance to 

practitioners, such as Dr. Pearson, respecting the identification of critical habitat. Coincidentally, the 

document was issued contemporaneously with the submission of the Draft Recovery Strategy. 

 

[48] In the Technical Guidelines under the heading “Statement of Intent and Purpose” the 

following explanation is provided: 

These guidelines provide a summary of technical guidance for the 
identification of critical habitat under SARA. They aim to promote: 
i) a common understanding of the policy requirements for 
identification; ii) a consistent methodological framework for 
identification; and iii) the preparation of biologically and legally 
defensible critical habitat proposals.  
 
[Emphasis added] 

 

Under the heading “The Expected Product” the following expectations are stated: 

Advice on crucial habitat must consist of several basic elements and 
recovery practitioners should be aware of them before starting the 
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identification process. The Federal Policy Discussion Paper: 
Critical Habitat outlines the minimal standards for communicating 
proposed critical habitat as follows: 
 
1. NARRATIVE of the species’ critical habitat(s), which may 
include such things as: an account of appropriate natural 
communities; habitat types; habitat features; necessary and sufficient 
quantities (e.g., hectares) (see section 5.0 How much Critical Habitat 
is Enough? for additional discussion); compositional arrangement; 
and any essential ecological processes (e.g., pollination, parasitism, 
dispersal, fire, flood). In essence, this section describes proposed 
critical habitat by answering the question - WHAT IS IT? 
 
2. RANGE COORDINATES (e.g., UTM zone, UTM easting, 
UTM northing, datum of coordinates) in order to geospatially locate 
the proposed critical habitat within Canada. Within the area(s) 
delineated by the range coordinates only habitat fitting the narrative 
is considered actual critical habitat. In essence, this section 
contributes to the identification of proposed critical habitat by 
answering the question - WHERE IS IT? 
 
(Respondent’s Record, Vol. 1, pp. 370(a) – 371) 
 

 

1. The Minister’s interpretive argument 

[49] It appears that in the present Application the Minister is fostering a statutory interpretation 

which is in conflict with the policy that was effectively accepted, but not followed as mentioned. As 

a result, in the present interpretative process, the Minister is the proponent and the Applicants are 

the respondent.  

 

[50] A primary obligation which the Minister was required to meet in the Final Recovery 

Strategy for the Nooksack Dace under s. 41 (1)(c) was the “identification of the species’ critical 

habitat”.  In meeting the interpretive standard set in Trustco Mortgage Co., above, the Minister’s 

textual, contextual, and purposive analysis places strong weight on the text of the definition of 
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“habitat” to support the argument that the words of the provision are precise and unequivocal, and, 

therefore, the ordinary meaning of the words play a dominant role in the interpretative process. Thus 

the argument is that, given the use of the word “areas” in the definition of habitat for an aquatic 

species, the critical habitat for an aquatic species is a geographic location, and while the attributes 

which cause the location to be a species’ habitat are capable of precise description, the attributes 

themselves are not a constituent of that critical habitat for the purposes of s. 41(1)(c) and (c.1) of 

SARA. With respect to a supporting contextual and purposive analysis to find a meaning that is 

harmonious with SARA as a whole, the Minister’s argument proceeds as follows: 

Interpreting ‘identification of critical habitat’ in terms of a place or 
location is also consistent with the scheme and context of the 
SARA, which consistently refers to ‘critical habitat’ and ‘habitat’ 
in terms of an ‘area’. For example, ss. 49(1) requires an action plan 
to “include, with respect to the area to which the action plan 
relates, (a) an identification of the species’ critical habitat, to the 
extent possible, based on the best available information and 
consistent with the recovery strategy” (emphasis added). 
 
Similarly, ss. 80(4) prescribes the contents of an emergency order, 
which is intended to protect the habitat that is necessary for 
survival or recovery of a species before such habitat is identified as 
critical habitat in a recovery strategy or an action plan. Subsection 
80(4) makes it abundantly clear that the reference to the 
identification of “habitat that is necessary for the survival or 
recovery of the species” is in relation to an area by prescribing that 
the following: 

(4) The emergency order may  

(a) in the case of an aquatic species,  

(i) identify habitat that is necessary for the survival 
or recovery of the species in the area to which the 
emergency order relates …  

The exact same language applies to migratory species and other 
species. 
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Further, sections 58-62 of the SARA, which provide for the 
protection of critical habitat, prescribe various processes by which 
destruction of critical habitat becomes prohibited. The applicable 
process is determined by the place or location of the critical habitat 
so that, for example, where the identified critical habitat is in a 
national park or other area described in ss. 58(2), publication in the 
Canada Gazette is all that is required to protect the critical habitat. 
In contrast, where all or part of the critical habitat is “not in a place 
referred to in ss. [58(2)]”, a ministerial order may be required in 
accordance with ss. 58(4). 
 
Finally, the preamble also recognizes that “Canada’s protected 
areas, especially national parks, are vital to the protection and 
recovery of species at risk”.  
 
The SARA’s consistent, repeated and exclusive use of language 
that refers to a geographically identifiable place, location or area 
directly contradicts the Applicants argument that the identification 
of critical habitat must include a description of such habitat’s 
‘features’ or ‘attributes’ to ensure that the prohibitions against 
destruction of critical habitat can be enforced.  
 
The Minister submits that reading in such additional requirements 
would be contrary to the plain and ordinary meaning of the 
‘identification of critical habitat’ as reflected in the language and 
scheme of the SARA and the intention of Parliament, as discussed 
above.  
 
The Supreme Court of Canada has expressly recognized that a 
broad and general approach to describing the prohibited activity is 
fully acceptable in the field of environmental protection “given 
that the nature of the environment (its complexities, and the wide 
range of activities which might cause harm to it) is not conducive 
to precise codification” (R. v. Canadian Pacific Ltd., [1995] 2 
S.C.R. 1031, [1995] S.C.J. No. 62 (Q.L.) para. 43). Therefore, it 
can be fairly anticipated that the obligation to identify threats to 
habitat, in combination with examples of activities that are likely 
to result in destruction of critical habitat in a recovery strategy, as 
provided for in paragraphs 41(1)(b) and (c) of the SARA, will be 
sufficient to address enforcement and notice requirements.  
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Therefore, there is no need or any justification for reading in non-
statutory requirements to the meaning of ‘identification of critical 
habitat’. 
 
[Emphasis in the original] 
 
(Respondent’s Further Reply Submissions, paras. 49 – 55) 

 

2. The Applicants’ interpretive response 

[51] The Applicants dismiss the Minister’s textual dominance argument on the following basis:  

Even read without referring to legislative purpose at s.6 or in the 
entire context of the SARA, the definition of “habitat” for an 
aquatic species cannot be given the narrow and selective 
construction proposed by the Minister… 
 
Firstly, this definition clearly makes reference not simply to areas, 
but rather to areas that provide species with certain physical and 
biological amenities that allow them to carry out their life 
processes.  To be habitat under the SARA definition, an area must 
contain features useful to a species. Those features would ensure 
the species could spawn, rear its young, have available food and 
free migration passage, among other life functions. In the case of 
the Nooksack Dace, while the dace is not located up in the trees of 
the riparian buffer zone, it depends on this biological component of 
habitat to survive and to recovery.  
 
Secondly, the SARA definition of habitat includes places where 
aquatic species formerly occurred but do not presently occur. The 
only way to analyze whether an aquatic species has “the potential 
to be reintroduced” to a formerly occupied area is to assess 
whether that formerly occupied area contains the biological and 
physical features that could sustain the species. It would make no 
sense to identify the geospatial coordinates of a streambed where 
an endangered fish could be reintroduced, if that streambed had 
run dry.  
 
(Applicants’ Further Reply Submissions, paras. 57 – 59) 
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With respect to Counsel for the Applicants’ reliance on s. 6 of SARA, under the heading “Purposes”, 

the provision reads as follows:  

The purposes of this Act are to 
prevent wildlife species from 
being extirpated or becoming 
extinct, to provide for the 
recovery of wildlife species that 
are extirpated, endangered or 
threatened as a result of human 
activity and to manage species 
of special concern to prevent 
them from becoming 
endangered or threatened. 

La présente loi vise à prévenir 
la disparition — de la planète 
ou du Canada seulement — des 
espèces sauvages, à permettre le 
rétablissement de celles qui, par 
suite de l’activité humaine, sont 
devenues des espèces disparues 
du pays, en voie de disparition 
ou menacées et à favoriser la 
gestion des espèces 
préoccupantes pour éviter 
qu’elles ne deviennent des 
espèces en voie de disparition 
ou menacées. 

 

[52] In the Applicants’ contextual and purposive analysis two cogent issues in favour of an 

expanded definition of “habitat” are presented: it is required for a species’ protection; and it 

conforms to the values and principles of the Convention.  

 

[53] The preamble to SARA makes the point that “the habitat of species at risk is key to their 

conservation”. With respect to conservation and the definition of “habitat”, the Applicants’ 

argument is as follows: 

The Applicants reply that the Minister’s construction of critical 
habitat as merely a location, that does not contain any physical or 
biological features that a species relies on directly or indirectly for 
survival or recovery, renders s.41(1)(c) absurd and defeats the 
Act’s purposes.  
 
For example, it would be frankly impossible, at the action planning 
stage, to devise “measures that are proposed to be taken to protect 
the species’ critical habitat” if the specific features of the critical 
habitat needing protection measures had not been identified 
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[s.49(1)(b)].  Likewise, it would be impossible to prohibit the 
destruction of any part of a species’ critical habitat – like trees, 
water, or food – if those parts went unidentified [s.58(1)]. The 
Minister’s interpretation thus undermines the operation of 
provisions of the SARA specifically aimed at providing for the 
recovery of endangered species. 
 
Except perhaps by nuclear Armageddon, one cannot destroy a 
place in its entirety. Nor can one destroy a set of geospatial co-
ordinates. Rather, the destruction of critical habitat involves 
destruction of the components of that habitat. Put concretely, to 
destroy a spotted owl’s habitat involves clear-cutting the old-
growth forest it relies on for food and protection from predators.  
To destroy an endangered frog’s habitat may involve filling and 
paving a wetland and placing a shopping mall atop it.  To destroy 
the Nooksack Dace’s habitat could involve removal of riparian 
vegetation, which the dace rely on to regulate temperature, erosion, 
and pollution; or removing water from the streambed. Clear-
cutting trees, filing wetlands and draining streams does not destroy 
the location; rather, it destroys the features and components that 
were relied on by endangered species.  

 
Critical habitat must be the area that contains biological and 
physical features needed to sustain a species’ life processes. 
Without those features, the areas could not satisfy the statutory 
definition of “critical habitat.”  Namely, without those features, the 
areas would not be necessary for a species’ survival and recovery.  

 
The second half of s.41(1)(c) requires examples of activities likely 
to destroy critical habitat.  Other than nuclear Armageddon, it is 
very different to think of any activities that would destroy an entire 
location. Read as a whole, s.41(1)(c) clearly requires the 
identification of the features of critical habitat, and examples of 
activities that could destroy these features. 
 
[Emphasis in the original] 
 
(Applicants Further Reply Submissions, paras. 40 – 44) 

 

[54] Thus, the Applicants argue that the “habitat” and “critical habitat” definition sections of 

SARA must be read in context with its protection provisions. That is, the definition of “habitat” must 
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be read to include attributes in order for the definition of “critical habitat” to include attributes, and, 

thereby, the protection provisions have effect with respect to the location and attributes of the 

critical habitat of a species. In making this argument, Counsel for the Applicants allows that, with 

an important exception, the protection of the attributes of a critical habitat is only relevant where 

there is some evidence that a certain species actually uses a certain area as habitat. The exception is 

found in the definition of habitat for an aquatic species which refers to an area upon which the 

species directly or indirectly presently depends “or areas where aquatic species formerly occurred 

and have the potential to be reintroduced”.  

 

[55] As to purposive construction, the Applicants stress that the preamble to SARA expresses 

Canada’s commitments under the Convention.  With respect to the Convention and the definition of 

“critical habitat”, the Applicants’ argument is as follows: 

In reply to the Minister’s submission that the identification of 
critical habitat should be limited to its location and not refer to its 
physical or biological features, the Applicants submit that this 
interpretation is not consistent with the values and principles of the 
Convention on Biological Diversity, and risks Canada’s non-
compliance with the treaty. 
 
The international law context demonstrates that s.41(1)(c) must be 
interpreted so as to satisfy Canada’s commitment, under Article 
8(b) of the Convention, to promote the protection of ecosystems, 
natural habitats and the maintenance of viable populations of 
species in natural surroundings. “Ecosystem” is defined to include 
both physical and biological components: 
 

Ecosystem means a dynamic complex of plant, 
animal and micro-organism communities and their 
non-living environment interacting as a functional 
unit. 
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Furthermore, Article 7 obligates each Contracting Party, for the 
purposes of in-situ conservation of ecosystems, natural habitats 
and species under Article 8, to: 

(a) Identify components of biological diversity 
important for its conservation and sustainable use 
having regard to the indicative list of categories set 
down in Annex 1; 
 
(b) Monitor, through sampling and other techniques, 
the components of biological diversity identified 
pursuant to subparagraph (a) above, paying 
particular attention to those requiring urgent 
conservation measures and those which offer the 
greatest potential for sustainable use; ... 

 
In the Applicants’ submission, the Court should interpret s.41(1)(c) 
in light of Article 7, which itself is aimed at achieving the 
conservation of species and habitats under Article 8.  To conserve 
natural habitat under Article 8, the Contracting Parties agreed that 
all components of biological diversity, and not just its location, 
should be identified.   
 
[Emphasis in the original] 
 
(Applicants Further Reply Submissions, paras. 45 – 48) 

 

[56] As additional support for the argument on the constituents of critical habitat, Counsel for the 

Applicants refers to the American jurisprudential experience which clearly concludes that attributes 

are a constituent of critical habitat. Counsel for the Minister objects to this reference because the 

American law with respect to the determination of “habitat” and “critical habitat” is notably 

different from SARA. This is a point conceded by Counsel for the Applicants but, nevertheless, the 

American experience is advanced as evidence of the logic of interpreting SARA in the way that has 

been developed in the American jurisprudence. However, given the conceded legislative difference, 

I find that the American experience is not a useful aid to the present statutory interpretation exercise. 
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3. Conclusion 

[57] I find the Minister’s textual, contextual, and purposive argument to be weak. 

 

[58] First, I agree that the definition of “habitat” places a focus on a certain location but it is 

implicit that the location is only identifiable because special features exist at that location upon 

which the species depends to carry out its life processes. Therefore, in the definition of “habitat”, a 

location is inextricably linked to its special identifiable features and includes its special identifiable 

features. Therefore, with respect to the use of the word “areas” in the definition of “habitat”, I find 

that the word can support more than one reasonable meaning; it is not just a location, but a location 

that includes its special identifiable features. Therefore, I find that the ordinary meaning of “areas” 

plays a lesser role in the interpretation process.  

 

[59] Second, the mere repeated use of the term “area” in various provisions of SARA does not 

bolster the Minister’s textual argument without a primary analysis of contextual and purposive 

considerations in the use of the term which, I find, has not been accomplished. 

 

[60] Third, specifically with respect to the Minister’s reference to the emergency order 

provisions as support for a textual interpretation of SARA, in oral argument Counsel for Applicants 

provided the following understanding:  

The applicants don't believe this provision is particularly relevant 
at all to understanding Section 41, but they can offer an 
explanation of how this provision generally works.  Subsection (4), 
paragraph (a), subparagraph (i) refers to the fact that an emergency 
order may identify habitat that is necessary for the survival or 
recovery of the species.  Now, the reason, in the applicants' 
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submission, that that doesn't simply say "identify critical habitat" is 
because critical habitat as defined by the Act is that which is 
identified in a recovery strategy or action plan, and these 
emergency orders may be issued, or made, prior to the completion 
of a recovery strategy or action plan.  So, that is the reason for the 
fact that the Act here, unlike other places, refers to habitat that is 
necessary for the survival or recovery, which substantively means 
the same thing as critical habitat, but critical habitat is further 
defined under the Act as that which has been set out in one of those 
two recovery documents.  So that's just to clarify why the language 
is somewhat different.   
 
And then there was some reference to why it seems to be an area 
within an area.  And I just wanted to clarify that emergency orders 
may be issued or made by the Minister of Environment where 
there is a concern that the species is not receiving -- is at imminent 
risk of not receiving adequate protection.  Now, the reason that it 
says identified habitat that is necessary for the recovery -- survival 
or recovery of the species in the area to which the emergency order 
relates, is that some species, plants or animals, in our submission, 
are transboundary or found in more than one area.   
 
So, for example, just -- hopefully this will help.  An endangered 
species of plant could be found on both the Ontario side of the 
border and the Quebec side of the border.  And Quebec could have 
implemented robust species protection legislation that prohibited 
any interference with that plant's survival and recovery.  Ontario, 
and I say this only hypothetically, could have enacted meeker 
Endangered Species legislation that was not sufficiently protecting 
the plant and resulting in an increased imminent risk to the plant.  
Or not preventing it in any way.  So this emergency order allows 
the Minister to apply the order just to one area, as opposed to the 
entire area where the plant is found.  And whether that be 
according to provincial legislative lines or the fact that the species 
is widely disbursed and doing one on one area and not in another.  
  
I just wanted to -- again, I don't know how to clarify it or not.  But I 
just wanted to attempt to clarify that the reason that it appears to be 
an area within an area is that, in fact, the emergency order may apply 
to only part of the habitat, depending on legislative, political and/ or 
geographical circumstances.  And I don't know to what degree that is  
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helpful, but it -- in any event, the applicants say that this really isn't 
material to interpreting Section 41(1)(c). 
 
(Transcript, Vol. 6, pp. 48 – 51) 

 

Counsel for the Minister did not challenge this understanding in reply. As a result, I find that the 

emergency measures component of the textual argument is disconnected from the main point of the 

present interpretative analysis and is, therefore, irrelevant.  

 

[61] Fourth, the Minister’s textual argument does not meaningfully address what I find to be the 

compelling logic of interpreting “habitat” to include its essential attributes; the argument is 

completely unresponsive to this important issue. As described by Dr. Pearson, for the Nooksack 

Dace, habitat is all about the “riffles”. Thus, as a practical matter, the identification of the habitat of 

the Nooksack Dace must include the identification of the riffles feature of its critical habitat; doing 

so is, in my opinion, also a legal matter. 

 

[62] Fifth, as noted, the Applicants’ Convention argument is presented in written submissions in 

response to the Minister’s interpretation argument. As Counsel for the Minister did not specifically 

address the argument by way of reply, I find that the argument is unchallenged. As a result, I give it 

strong weight as support for the Applicants’ contextual and purposive analysis. 

 

[63] And sixth, the Applicants effectively argue that little weight should be given to the 

Minister’s textual interpretation on the meaning of “habitat” and “critical habitat” because it is 

contrary to the published expectations of the government of Canada with respect to the development 
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of recovery strategies. Counsel for the Minister’s response is essentially that the Technical 

Guidelines are irrelevant because the interpretation of SARA is required to be conducted according 

to the statute. In my opinion this submission neglects the critical point that a contextual and 

purposive analysis requires a broad approach. In a broad approach to identifying the constituents of 

critical habitat, the Technical Guidelines cited above provide an informed understanding of the 

purpose of the identification of critical habitat as required in s. 41(1)(c) of SARA and the required 

content of the identification to meet the purpose. Appropriately, the Technical Guidelines were 

effectively applied in the breach in the preparation of the Final Recovery Strategy. In my opinion, 

for the Minister to now resile from this position undermines the weight to be given to the textual 

argument presented; I am not able to take it seriously.  

[64] As a result, I find that the Applicants are correct in their interpretation of the definition of 

“habitat” and “critical habitat”.  

 

C. The meaning of “to the extent possible” 

[65] Any dispute about the meaning of this phrase is resolved by Justice Zinn in Alberta 

Wilderness Assn., above, where at paragraphs 24 and 25 he accepted an agreement between Counsel 

for the Minister of the Environment and the Applicants that “[s]ubsection 41(1)(c) requires that the 

Minister identify in a recovery strategy document as much critical habitat as it is possible to identify 

at that time, even if all of it cannot be identified, and to do so based on the best information then 

available”. There is no question that this ruling applies to the Minister in the present case. 
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IV. Conclusion 

[66] For the reasons provided, I find that, whether by agreement or by contest, the Applicants are 

wholly successful in the present Application. 
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ORDER 
 

THIS COURT ORDERS that  

1. For the reasons provided in conclusion of the present Application, pursuant to s. 18.1(3) 

of the Federal Courts Act, I declare that the Minister acted contrary to law by failing to 

meet the mandatory requirements of s. 41(1)(c) of SARA in the Final Recovery Strategy 

for the Nooksack Dace.  

 

2. By agreement, each party is to bear its own costs. 

 

 

 

“Douglas R. Campbell” 
Judge 
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ANNEX “A” 
 

Species at Risk Act, 2002, c. 29 

RECOVERY OF ENDANGERED, THREATENED 
AND EXTIRPATED SPECIES 

 

Recovery Strategy 

 

Preparation — endangered or threatened 
species 

37. (1) If a wildlife species is listed as an 
extirpated species, an endangered species or a 
threatened species, the competent minister 
must prepare a strategy for its recovery.  
 

More than one competent minister 

(2) If there is more than one competent 
minister with respect to the wildlife species, 
they must prepare the strategy together and 
every reference to competent minister in 
sections 38 to 46 is to be read as a reference 
to the competent ministers.  
 

Commitments to be considered 

38. In preparing a recovery strategy, 
action plan or management plan, the 
competent minister must consider the 
commitment of the Government of Canada to 
conserving biological diversity and to the 
principle that, if there are threats of serious or 
irreversible damage to the listed wildlife 
species, cost-effective measures to prevent 
the reduction or loss of the species should not 
be postponed for a lack of full scientific 
certainty.  
 

Loi sur les espèces en péril, 2002, ch. 29 

RÉTABLISSEMENT DES ESPÈCES EN VOIE DE 
DISPARITION, MENACÉES ET DISPARUES DU 

PAYS 

Programme de rétablissement 

 

Élaboration 
 

37. (1) Si une espèce sauvage est inscrite 
comme espèce disparue du pays, en voie de 
disparition ou menacée, le ministre 
compétent est tenu d’élaborer un 
programme de rétablissement à son égard.  

Élaboration conjointe 

(2) Si plusieurs ministres compétents 
sont responsables de l’espèce sauvage, le 
programme de rétablissement est élaboré 
conjointement par eux. Le cas échéant, la 
mention du ministre compétent aux articles 
38 à 46 vaut mention des ministres 
compétents.  

Engagements applicables 

38. Pour l’élaboration d’un programme 
de rétablissement, d’un plan d’action ou 
d’un plan de gestion, le ministre compétent 
tient compte de l’engagement qu’a pris le 
gouvernement du Canada de conserver la 
diversité biologique et de respecter le 
principe selon lequel, s’il existe une menace 
d’atteinte grave ou irréversible à l’espèce 
sauvage inscrite, le manque de certitude 
scientifique ne doit pas être prétexte à 
retarder la prise de mesures efficientes pour 
prévenir sa disparition ou sa décroissance.  
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Cooperation with others 

39. (1) To the extent possible, the 
recovery strategy must be prepared in 
cooperation with  

(a) the appropriate provincial and 
territorial minister for each province and 
territory in which the listed wildlife 
species is found; 

(b) every minister of the Government of 
Canada who has authority over federal 
land or other areas on which the species is 
found; 

(c) if the species is found in an area in 
respect of which a wildlife management 
board is authorized by a land claims 
agreement to perform functions in respect 
of wildlife species, the wildlife 
management board; 

(d) every aboriginal organization that the 
competent minister considers will be 
directly affected by the recovery strategy; 
and 

(e) any other person or organization that 
the competent minister considers 
appropriate. 

Land claims agreement 

(2) If the listed wildlife species is found in 
an area in respect of which a wildlife 
management board is authorized by a land 
claims agreement to perform functions in 
respect of wildlife species, the recovery 
strategy must be prepared, to the extent that it 
will apply to that area, in accordance with the 
provisions of the agreement.  
 
 

 

Collaboration 

39. (1) Dans la mesure du possible, le 
ministre compétent élabore le programme 
de rétablissement en collaboration avec :  

a) le ministre provincial ou territorial 
compétent dans la province ou le 
territoire où se trouve l’espèce sauvage 
inscrite; 

b) tout ministre fédéral dont relèvent le 
territoire domanial ou les autres aires où 
se trouve l’espèce; 
 

c) si l’espèce se trouve dans une aire à 
l’égard de laquelle un conseil de gestion 
des ressources fauniques est habilité par 
un accord sur des revendications 
territoriales à exercer des attributions à 
l’égard d’espèces sauvages, le conseil; 

d) toute organisation autochtone qu’il 
croit directement touchée par le 
programme de rétablissement; 
 

e) toute autre personne ou organisation 
qu’il estime compétente. 
 

Accord sur des revendications territoriales 

(2) Si l’espèce sauvage inscrite se trouve 
dans une aire à l’égard de laquelle un 
conseil de gestion des ressources fauniques 
est habilité par un accord sur des 
revendications territoriales à exercer des 
attributions à l’égard d’espèces sauvages, le 
programme de rétablissement est élaboré, 
dans la mesure où il s’applique à cette aire, 
en conformité avec les dispositions de cet 
accord.  
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Consultation 

(3) To the extent possible, the recovery 
strategy must be prepared in consultation with 
any landowners and other persons whom the 
competent minister considers to be directly 
affected by the strategy, including the 
government of any other country in which the 
species is found.  

Determination of feasibility 

40. In preparing the recovery strategy, the 
competent minister must determine whether 
the recovery of the listed wildlife species is 
technically and biologically feasible. The 
determination must be based on the best 
available information, including information 
provided by COSEWIC.  
 

Contents if recovery feasible 

41. (1) If the competent minister 
determines that the recovery of the listed 
wildlife species is feasible, the recovery 
strategy must address the threats to the 
survival of the species identified by 
COSEWIC, including any loss of habitat, and 
must include  

(a) a description of the species and its 
needs that is consistent with information 
provided by COSEWIC; 
 

(b) an identification of the threats to the 
survival of the species and threats to its 
habitat that is consistent with information 
provided by COSEWIC and a description 
of the broad strategy to be taken to 
address those threats; 

(c) an identification of the species’ critical 

 

Consultation 

(3) Le programme de rétablissement est 
élaboré, dans la mesure du possible, en 
consultation avec les propriétaires fonciers 
et les autres personnes que le ministre 
compétent croit directement touchés par le 
programme, notamment le gouvernement de 
tout autre pays où se trouve l’espèce.  

Caractère réalisable du rétablissement 

40. Pour l’élaboration du programme de 
rétablissement, le ministre compétent vérifie 
si le rétablissement de l’espèce sauvage 
inscrite est réalisable au point de vue 
technique et biologique. Il fonde sa 
conclusion sur la meilleure information 
accessible, notamment les renseignements 
fournis par le COSEPAC.  

Rétablissement réalisable 

41. (1) Si le ministre compétent conclut 
que le rétablissement de l’espèce sauvage 
inscrite est réalisable, le programme de 
rétablissement doit traiter des menaces à la 
survie de l’espèce — notamment de toute 
perte de son habitat — précisées par le 
COSEPAC et doit comporter notamment :  

a) une description de l’espèce et de ses 
besoins qui soit compatible avec les 
renseignements fournis par le 
COSEPAC; 

b) une désignation des menaces à la 
survie de l’espèce et des menaces à son 
habitat qui soit compatible avec les 
renseignements fournis par le 
COSEPAC, et des grandes lignes du 
plan à suivre pour y faire face; 

c) la désignation de l’habitat essentiel de 
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habitat, to the extent possible, based on 
the best available information, including 
the information provided by COSEWIC, 
and examples of activities that are likely 
to result in its destruction; 
 

(c.1) a schedule of studies to identify 
critical habitat, where available 
information is inadequate; 

(d) a statement of the population and 
distribution objectives that will assist the 
recovery and survival of the species, and a 
general description of the research and 
management activities needed to meet 
those objectives; 
 

(e) any other matters that are prescribed 
by the regulations; 

(f) a statement about whether additional 
information is required about the species; 
and 

(g) a statement of when one or more 
action plans in relation to the recovery 
strategy will be completed. 
 

Contents if recovery not feasible 

(2) If the competent minister determines 
that the recovery of the listed wildlife species 
is not feasible, the recovery strategy must 
include a description of the species and its 
needs, an identification of the species’ critical 
habitat to the extent possible, and the reasons 
why its recovery is not feasible.  
 

Multi-species or ecosystem approach 
permissible 

(3) The competent minister may adopt a 

l’espèce dans la mesure du possible, en 
se fondant sur la meilleure information 
accessible, notamment les informations 
fournies par le COSEPAC, et des 
exemples d’activités susceptibles 
d’entraîner sa destruction; 

c.1) un calendrier des études visant à 
désigner l’habitat essentiel lorsque 
l’information accessible est insuffisante; 

d) un énoncé des objectifs en matière de 
population et de dissémination visant à 
favoriser la survie et le rétablissement de 
l’espèce, ainsi qu’une description 
générale des activités de recherche et de 
gestion nécessaires à l’atteinte de ces 
objectifs; 

e) tout autre élément prévu par 
règlement; 

f) un énoncé sur l’opportunité de fournir 
des renseignements supplémentaires 
concernant l’espèce; 

g) un exposé de l’échéancier prévu pour 
l’élaboration d’un ou de plusieurs plans 
d’action relatifs au programme de 
rétablissement. 

Rétablissement irréalisable 

(2) Si le ministre compétent conclut que 
le rétablissement de l’espèce sauvage 
inscrite est irréalisable, le programme de 
rétablissement doit comporter une 
description de l’espèce et de ses besoins, 
dans la mesure du possible, et la désignation 
de son habitat essentiel, ainsi que les motifs 
de la conclusion.  

Plusieurs espèces ou écosystème 
 

(3) Pour l’élaboration du programme de 
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multi-species or an ecosystem approach when 
preparing the recovery strategy if he or she 
considers it appropriate to do so.  
 

Regulations 

(4) The Governor in Council may, on the 
recommendation of the Minister after 
consultation with the Minister responsible for 
the Parks Canada Agency and the Minister of 
Fisheries and Oceans, make regulations for 
the purpose of paragraph (1)(e) prescribing 
matters to be included in a recovery strategy.  

2002, c. 29, s. 41; 2005, c. 2, s. 21. 
 

Proposed recovery strategy 

42. (1) Subject to subsection (2), the 
competent minister must include a proposed 
recovery strategy in the public registry within 
one year after the wildlife species is listed, in 
the case of a wildlife species listed as an 
endangered species, and within two years 
after the species is listed, in the case of a 
wildlife species listed as a threatened species 
or an extirpated species.  

First listed wildlife species 

(2) With respect to wildlife species that 
are set out in Schedule 1 on the day section 
27 comes into force, the competent minister 
must include a proposed recovery strategy in 
the public registry within three years after that 
day, in the case of a wildlife species listed as 
an endangered species, and within four years 
after that day, in the case of a wildlife species 
listed as a threatened species or an extirpated 
species.  
 
 
 

rétablissement, le ministre compétent peut, 
s’il l’estime indiqué, traiter de plusieurs 
espèces simultanément ou de tout un 
écosystème.  

Règlement 

(4) Sur recommandation faite par le 
ministre après consultation du ministre 
responsable de l’Agence Parcs Canada et du 
ministre des Pêches et des Océans, le 
gouverneur en conseil peut prévoir par 
règlement, pour l’application de l’alinéa 
(1)e), les éléments additionnels à inclure 
dans un programme de rétablissement.  

2002, ch. 29, art. 41; 2005, ch. 2, art. 21. 

Projet de programme de rétablissement 

42. (1) Sous réserve du paragraphe (2), 
le ministre compétent met le projet de 
programme de rétablissement dans le 
registre dans l’année suivant l’inscription de 
l’espèce sauvage comme espèce en voie de 
disparition ou dans les deux ans suivant 
l’inscription de telle espèce comme espèce 
menacée ou disparue du pays.  
 

Liste des espèces en péril originale 

(2) En ce qui concerne les espèces 
sauvages inscrites à l’annexe 1 à l’entrée en 
vigueur de l’article 27, le ministre 
compétent met le projet de programme de 
rétablissement dans le registre dans les trois 
ans suivant cette date dans le cas de l’espèce 
sauvage inscrite comme espèce en voie de 
disparition ou dans les quatre ans suivant 
cette date dans le cas de l’espèce sauvage 
inscrite comme espèce menacée ou disparue 
du pays.  
 
 

20
09

 F
C

 8
78

 (
C

an
LI

I)



Page: 

 

67 

Comments 

43. (1) Within 60 days after the proposed 
recovery strategy is included in the public 
registry, any person may file written 
comments with the competent minister.  
 

Finalization of recovery strategy 
 

(2) Within 30 days after the expiry of the 
period referred to in subsection (1), the 
competent minister must consider any 
comments received, make any changes to the 
proposed recovery strategy that he or she 
considers appropriate and finalize the 
recovery strategy by including a copy of it in 
the public registry.  
 

Existing plans 

44. (1) If the competent minister is of the 
opinion that an existing plan relating to a 
wildlife species meets the requirements of 
subsection 41(1) or (2), and the plan is 
adopted by the competent minister as the 
proposed recovery strategy, he or she must 
include it in the public registry as the 
proposed recovery strategy in relation to the 
species.  

Incorporation of existing plans 

(2) The competent minister may 
incorporate any part of an existing plan 
relating to a wildlife species into a proposed 
recovery strategy for the species.  

Amendments 

45. (1) The competent minister may at any 
time amend the recovery strategy. A copy of 
the amendment must be included in the public 
registry.  

Observations 

43. (1) Dans les soixante jours suivant la 
mise du projet dans le registre, toute 
personne peut déposer par écrit auprès du 
ministre compétent des observations 
relativement au projet.  

Texte définitif du programme de 
rétablissement 

(2) Dans les trente jours suivant la fin du 
délai prévu au paragraphe (1), le ministre 
compétent étudie les observations qui lui ont 
été présentées, apporte au projet les 
modifications qu’il estime indiquées et met 
le texte définitif du programme de 
rétablissement dans le registre.  

 

Plans existants 

44. (1) Si le ministre compétent estime 
qu’un plan existant s’applique à l’égard 
d’une espèce sauvage et est conforme aux 
exigences des paragraphes 41(1) ou (2), et 
qu’il l’adopte à titre de projet de programme 
de rétablissement, il en met une copie dans 
le registre pour tenir lieu de projet de 
programme de rétablissement de l’espèce.  
 

Incorporation d’un plan existant 

(2) Il peut incorporer toute partie d’un 
plan existant relatif à une espèce sauvage 
dans un projet de programme de 
rétablissement de celle-ci.  

Modifications 

45. (1) Le ministre compétent peut 
modifier le programme de rétablissement. 
Une copie de la modification est mise dans 
le registre.  
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Amendments relating to time for completing 
action plan 

(2) If the amendment relates to the time 
for completing an action plan, the competent 
minister must provide reasons for the 
amendment and include a copy of the reasons 
in the public registry.  

Amendment procedure 

(3) Sections 39 and 43 apply to 
amendments to a recovery strategy, with any 
modifications that the circumstances require.  
 

Exception 

(4) Subsection (3) does not apply if the 
competent minister considers the amendment 
to be minor.  

Reporting 

46. The competent minister must report on 
the implementation of the recovery strategy, 
and the progress towards meeting its 
objectives, within five years after it is 
included in the public registry and in every 
subsequent five-year period, until its 
objectives have been achieved or the species’ 
recovery is no longer feasible. The report 
must be included in the public registry.  
 

Action Plan 

Preparation 

47. The competent minister in respect of a 
recovery strategy must prepare one or more 
action plans based on the recovery strategy. If 
there is more than one competent minister 
with respect to the recovery strategy, they 
may prepare the action plan or plans together. 
 

Modification du délai 
 

(2) Si la modification porte sur le délai 
pour terminer un plan d’action, le ministre 
compétent est tenu de fournir les motifs de 
la modification et de mettre une copie de 
ceux-ci dans le registre.  

Procédure de modification 

(3) Les articles 39 et 43 s’appliquent, 
avec les adaptations nécessaires, à la 
modification du programme de 
rétablissement.  

Exception 

(4) Le paragraphe (3) ne s’applique pas 
si le ministre compétent estime que la 
modification est mineure.  

Suivi 

46. Il incombe au ministre compétent 
d’établir un rapport sur la mise en oeuvre du 
programme de rétablissement et sur les 
progrès effectués en vue des objectifs qu’il 
expose, à intervalles de cinq ans à compter 
de sa mise dans le registre, et ce, jusqu’à ce 
que ces objectifs soient atteints ou que le 
rétablissement de l’espèce ne soit plus 
réalisable. Il met son rapport dans le 
registre.  

Plan d’action 

Élaboration 

47. Le ministre compétent responsable 
d’un programme de rétablissement est tenu 
d’élaborer un ou plusieurs plans d’action sur 
le fondement de celui-ci. Si plusieurs 
ministres compétents sont responsables du 
programme, les plans d’action peuvent être 
élaborés conjointement par eux.  
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Cooperation with other ministers and 
governments 

48. (1) To the extent possible, an action 
plan must be prepared in cooperation with  
 

(a) the appropriate provincial and 
territorial minister of each province and 
territory in which the listed wildlife 
species is found; 

(b) every minister of the Government of 
Canada who has authority over federal 
land or other areas on which the species is 
found; 

(c) if the species is found in an area in 
respect of which a wildlife management 
board is authorized by a land claims 
agreement to perform functions in respect 
of wildlife species, the wildlife 
management board; 

(d) every aboriginal organization that the 
competent minister considers will be 
directly affected by the action plan; and 

(e) any other person or organization that 
the competent minister considers 
appropriate. 

Land claims agreement 

(2) If the listed wildlife species is found in 
an area in respect of which a wildlife 
management board is authorized by a land 
claims agreement to perform functions in 
respect of wildlife species, an action plan 
must be prepared, to the extent that it will 
apply to that area, in accordance with the 
provisions of the agreement.  
 
 
 

Collaboration 
 

48. (1) Dans la mesure du possible, le 
plan d’action est élaboré en collaboration 
avec :  

a) le ministre provincial ou territorial 
compétent dans la province ou le 
territoire où se trouve l’espèce sauvage 
inscrite; 

b) tout ministre fédéral dont relèvent le 
territoire domanial ou les autres aires où 
se trouve l’espèce; 
 

c) si l’espèce se trouve dans une aire à 
l’égard de laquelle un conseil de gestion 
des ressources fauniques est habilité par 
un accord sur des revendications 
territoriales à exercer des attributions à 
l’égard d’espèces sauvages, le conseil; 

d) toute organisation autochtone que le 
ministre compétent croit directement 
touchée par le plan d’action; 

e) toute autre personne ou organisation 
qu’il estime compétente. 
 

Accord sur des revendications territoriales 

(2) Si l’espèce sauvage inscrite se trouve 
dans une aire à l’égard de laquelle un 
conseil de gestion des ressources fauniques 
est habilité par un accord sur des 
revendications territoriales à exercer des 
attributions à l’égard d’espèces sauvages, le 
plan d’action est élaboré, dans la mesure où 
il s’applique à cette aire, en conformité avec 
les dispositions de cet accord.  
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Consultation 

(3) To the extent possible, an action plan 
must be prepared in consultation with any 
landowners, lessees and other persons whom 
the competent minister considers to be 
directly affected by, or interested in, the 
action plan, including the government of any 
other country in which the species is found.  

Contents 

49. (1) An action plan must include, with 
respect to the area to which the action plan 
relates,  

(a) an identification of the species’ critical 
habitat, to the extent possible, based on 
the best available information and 
consistent with the recovery strategy, and 
examples of activities that are likely to 
result in its destruction; 
 

(b) a statement of the measures that are 
proposed to be taken to protect the 
species’ critical habitat, including the 
entering into of agreements under section 
11; 

(c) an identification of any portions of the 
species’ critical habitat that have not been 
protected; 

(d) a statement of the measures that are to 
be taken to implement the recovery 
strategy, including those that address the 
threats to the species and those that help to 
achieve the population and distribution 
objectives, as well as an indication as to 
when these measures are to take place; 
 

(d.1) the methods to be used to monitor 
the recovery of the species and its long-

Consultation 

(3) Le plan d’action est élaboré, dans la 
mesure du possible, en consultation avec les 
propriétaires fonciers, les locataires et les 
autres personnes que le ministre compétent 
croit directement touchés ou intéressés, 
notamment le gouvernement de tout autre 
pays où se trouve l’espèce.  

Contenu du plan d’action 

49. (1) Le plan d’action comporte 
notamment, en ce qui concerne l’aire à 
laquelle il s’applique :  

a) la désignation de l’habitat essentiel de 
l’espèce dans la mesure du possible, en 
se fondant sur la meilleure information 
accessible et d’une façon compatible 
avec le programme de rétablissement, et 
des exemples d’activités susceptibles 
d’entraîner sa destruction; 

b) un exposé des mesures envisagées 
pour protéger l’habitat essentiel de 
l’espèce, notamment la conclusion 
d’accords en application de l’article 11; 
 

c) la désignation de toute partie de 
l’habitat essentiel de l’espèce qui n’est 
pas protégée; 

d) un exposé des mesures à prendre pour 
mettre en oeuvre le programme de 
rétablissement, notamment celles qui 
traitent des menaces à la survie de 
l’espèce et celles qui aident à atteindre 
les objectifs en matière de population et 
de dissémination, ainsi qu’une indication 
du moment prévu pour leur exécution; 

d.1) les méthodes à utiliser pour 
surveiller le rétablissement de l’espèce et 
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term viability; 

(e) an evaluation of the socio-economic 
costs of the action plan and the benefits to 
be derived from its implementation; and 

(f) any other matters that are prescribed by 
the regulations. 

Regulations 

(2) The Governor in Council may, on the 
recommendation of the Minister after 
consultation with the Minister responsible for 
the Parks Canada Agency and the Minister of 
Fisheries and Oceans, make regulations for 
the purpose of paragraph (1)(f) prescribing 
matters to be included in an action plan.  
 

2002, c. 29, s. 49; 2005, c. 2, s. 22. 

Proposed action plan 

50. (1) The competent minister must 
include a proposed action plan in the public 
registry.  

Comments 

(2) Within 60 days after the proposed 
action plan is included in the public registry, 
any person may file written comments with 
the competent minister.  
 

Finalization of action plan 

(3) Within 30 days after the expiry of the 
period referred to in subsection (2), the 
competent minister must consider any 
comments received, make any changes to the 
proposed action plan that he or she considers 
appropriate and finalize the action plan by 
including a copy of it in the public registry.  
 

sa viabilité à long terme; 

e) l’évaluation des répercussions 
socioéconomiques de sa mise en oeuvre 
et des avantages en découlant; 

f) tout autre élément prévu par 
règlement. 

Règlement 

(2) Sur recommandation faite par le 
ministre après consultation du ministre 
responsable de l’Agence Parcs Canada et du 
ministre des Pêches et des Océans, le 
gouverneur en conseil peut prévoir par 
règlement, pour l’application de l’alinéa 
(1)f), les éléments additionnels à inclure 
dans un plan d’action.  

2002, ch. 29, art. 49; 2005, ch. 2, art. 22. 

Projet de plan d’action 

50. (1) Le ministre compétent met le 
projet de plan d’action dans le registre.  
 

Observations 

(2) Dans les soixante jours suivant la 
mise du projet dans le registre, toute 
personne peut déposer par écrit auprès du 
ministre compétent des observations 
relativement au projet.  

Texte définitif du plan d’action 

(3) Dans les trente jours suivant la fin du 
délai prévu au paragraphe (2), le ministre 
compétent étudie les observations qui lui ont 
été présentées, apporte au projet les 
modifications qu’il estime indiquées et met 
le texte définitif du plan d’action dans le 
registre.  
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Summary if action plan not completed in time 

(4) If an action plan is not finalized in the 
time set out in the recovery strategy, the 
competent minister must include in the public 
registry a summary of what has been prepared 
with respect to the plan.  

Existing plans 

51. (1) If the competent minister is of the 
opinion that an existing plan relating to a 
wildlife species meets the requirements of 
section 49, and the plan is adopted by the 
competent minister as a proposed action plan, 
he or she must include it in the public registry 
as a proposed action plan in relation to the 
species.  

Incorporation of existing plans 

(2) The competent minister may 
incorporate any part of an existing plan 
relating to a wildlife species into a proposed 
action plan for the species.  

Amendments 

52. (1) The competent minister may at any 
time amend an action plan. A copy of the 
amendment must be included in the public 
registry.  

Amendment procedure 

(2) Section 48 applies to amendments to 
an action plan, with any modifications that 
the circumstances require.  

Exception 

(3) Subsection (2) does not apply if the 
competent minister considers the amendment 
to be minor.  
 

Sommaire en cas de retard 

(4) Si le plan d’action n’est pas terminé 
dans le délai prévu par le programme de 
rétablissement, le ministre compétent est 
tenu de mettre dans le registre un sommaire 
des éléments du plan qui sont élaborés.  

Plans existants 

51. (1) Si le ministre compétent estime 
qu’un plan existant s’applique à l’égard 
d’une espèce sauvage et est conforme aux 
exigences de l’article 49, et qu’il l’adopte à 
titre de projet de plan d’action, il en met une 
copie dans le registre pour tenir lieu de 
projet de plan d’action à l’égard de l’espèce. 
 

Incorporation d’un plan existant 

(2) Il peut incorporer toute partie d’un 
plan existant relatif à une espèce sauvage 
dans un projet de plan d’action portant sur 
celle-ci.  

Modifications 

52. (1) Le ministre compétent peut 
modifier le plan d’action. Une copie de la 
modification est mise dans le registre.  
 

Procédure de modification 

(2) L’article 48 s’applique, avec les 
adaptations nécessaires, à la modification du 
plan d’action.  

Exception 

(3) Le paragraphe (2) ne s’applique pas 
si le ministre compétent estime que la 
modification est mineure.  
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Regulations 

53. (1) The competent minister must, with 
respect to aquatic species, species of birds 
that are migratory birds protected by the 
Migratory Birds Convention Act, 1994, 
regardless of where they are located, or with 
respect to any other wildlife species on 
federal lands, make any regulations that are 
necessary in the opinion of the competent 
minister for the purpose of implementing the 
measures included in an action plan, but, if 
the measures relate to the protection of 
critical habitat on federal lands, the 
regulations must be made under section 59.  

Consultation 

(2) If the competent minister is of the 
opinion that a regulation would affect a 
reserve or any other lands that are set apart 
for the use and benefit of a band under the 
Indian Act, he or she must consult the 
Minister of Indian Affairs and Northern 
Development and the band before making the 
regulation.  

Consultation 

(3) If the competent minister is of the 
opinion that a regulation would affect an area 
in respect of which a wildlife management 
board is authorized by a land claims 
agreement to perform functions in respect of 
wildlife species, he or she must consult the 
wildlife management board before making the 
regulation.  

Incorporation by reference 

(4) The regulations may incorporate by 
reference any legislation of a province or 
territory, as amended from time to time, 
insofar as the regulations apply in that 
province or territory.  

Règlements 

53. (1) Le ministre compétent prend, par 
règlement, à l’égard des espèces aquatiques, 
des espèces d’oiseaux migrateurs protégées 
par la Loi de 1994 sur la convention 
concernant les oiseaux migrateurs, où 
qu’elles se trouvent, ou de toute autre 
espèce sauvage se trouvant sur le territoire 
domanial, les mesures qu’il estime 
nécessaires pour la mise en oeuvre d’un 
plan d’action. Si les mesures concernent la 
protection de l’habitat essentiel sur le 
territoire domanial, les règlements sont pris 
en vertu de l’article 59.  

Consultation 

(2) Si le ministre compétent estime que 
le règlement touchera une réserve ou une 
autre terre qui a été mise de côté à l’usage et 
au profit d’une bande en application de la 
Loi sur les Indiens, il est tenu de consulter le 
ministre des Affaires indiennes et du Nord 
canadien et la bande avant de le prendre.  
 

Consultation 

(3) Si le ministre compétent estime que 
le règlement touchera une aire à l’égard de 
laquelle un conseil de gestion des ressources 
fauniques est habilité par un accord sur des 
revendications territoriales à exercer des 
attributions à l’égard d’espèces sauvages, il 
est tenu de consulter le conseil avant de le 
prendre.  

Incorporation par renvoi 

(4) Les règlements peuvent incorporer 
par renvoi, dans la mesure où ils 
s’appliquent à une province ou à un 
territoire, toute mesure législative de la 
province ou du territoire, avec ses 
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Consultation 

(5) If the competent minister is of the 
opinion that a regulation would affect land in 
a territory, he or she must consult the 
territorial minister before making the 
regulation.  
 

Exception 

(6) Subsection (5) does not apply  

(a) in respect of individuals of aquatic 
species and their habitat or species of 
birds that are migratory birds protected by 
the Migratory Birds Convention Act, 1994 
and their habitat; or 

(b) in respect of land under the authority 
of the Minister or the Parks Canada 
Agency. 

Use of powers under other Acts 

54. For the purpose of implementing the 
measures included in an action plan, the 
competent minister may use any powers that 
he or she has under any other Act of 
Parliament.  

Monitoring and reporting 

55. The competent minister must monitor 
the implementation of an action plan and the 
progress towards meeting its objectives and 
assess and report on its implementation and 
its ecological and socio-economic impacts 
five years after the plan comes into effect. A 
copy of the report must be included in the 
public registry. 
 

 

modifications successives.  

Application dans les territoires 

(5) Si le ministre compétent estime que 
le règlement touchera des terres dans un 
territoire, il est tenu de consulter le ministre 
territorial avant de le prendre.  

 

Exception 

(6) Le paragraphe (5) ne s’applique pas : 

a) à l’égard des individus d’une espèce 
aquatique ou d’une espèce d’oiseau 
migrateur protégée par la Loi de 1994 
sur la convention concernant les oiseaux 
migrateurs, et de leur habitat; 

b) à l’égard des terres relevant du 
ministre ou de l’Agence Parcs Canada. 
 

Pouvoirs conférés au titre d’autres lois 

54. Le ministre compétent peut, en vue 
de la mise en oeuvre d’un plan d’action, 
exercer tout pouvoir qui lui est conféré au 
titre d’une autre loi fédérale.  
 

Suivi et rapport 

55. Cinq ans après la mise du plan d’action 
dans le registre, il incombe au ministre 
compétent d’assurer le suivi de sa mise en 
oeuvre et des progrès réalisés en vue de 
l’atteinte de ses objectifs. Il l’évalue et établit 
un rapport, notamment sur ses répercussions 
écologiques et socioéconomiques. Il met une 
copie de son rapport dans le registre 
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Assessment Act -- Judicial review -- Application by the Pembina Institute for Appropriate
Development et al. for judicial review pursuant to ss. 18 and 18.1 of the Federal Courts Act
respecting a report by the Joint Review Panel Established by the Alberta Energy and Utilities
Board and the Government of Canada concerning an environmental impact assessment of the Kearl
Oil Sands Project -- Application allowed in part -- Matter was remitted back to the same Panel with
the direction to provide a rationale for its conclusion that the proposed mitigation measures would
reduce the potentially adverse effects of the Project's greenhouse gas emissions.

Application by the Pembina Institute for Appropriate Development et al. for judicial review
pursuant to ss. 18 and 18.1 of the Federal Courts Act respecting a report dated February 27, 2007 by
the Joint Review Panel Established by the Alberta Energy and Utilities Board and the Government
of Canada concerning an environmental impact assessment of the Kearl Oil Sands Project. The
Panel recommended to the responsible federal authority, the Department of Fisheries and Oceans
("DFO"), that the Project receive authorization. The applicants, various non-profit organizations,
submitted that the environmental assessment conducted by the Panel did not comply with the
mandatory steps in the Canadian Environmental Assessment Act and in the Panel's Terms of
Reference.

HELD: Application for judicial review allowed in part. The matter was remitted back to the same
Panel with the direction to provide a rationale for its conclusion that the proposed mitigation
measures would reduce the potentially adverse effects of the Project's greenhouse gas emissions to a
level of insignificance. While it was agreed that the Panel was not required to comment specifically
on each and every detail of the Project, given the amount of greenhouse gases that would be emitted
into the atmosphere and given the evidence that the intensity based targets would not address the
problem of greenhouse gas emissions, it was incumbent upon the Panel to provide a justification for
its recommendation on that particular issue.

Statutes, Regulations and Rules Cited:

Canadian Environmental Assessment Act, S.C. 1992, c. 37, s. 4(2), s. 16(1)(d), s. 16(2), s. 34(c)(i),
s. 25, s. 40

Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12

Federal Courts Act, R.S.C. 1985, c. F-7, s. 18, s. 18.1

Fisheries Act, R.S.C. 1985, c. F-14, s. 35(2)

Counsel:

Sean Nixon and Devon Page, for the Applicants.
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James Shaw, for the Respondents.

REASONS FOR JUDGMENT AND JUDGMENT

1 TREMBLAY-LAMER J.:-- This is an application for judicial review brought by the
applicants pursuant to ss. 18 and18.1 of the Federal Courts Act, R.S.C. 1985, c. F-7, as amended,
respecting a report dated February 27, 2007 by the Joint Review Panel Established by the Alberta
Energy and Utilities Board and the Government of Canada (the "Panel") concerning an
environmental impact assessment of the Kearl Oil Sands Project (the "Kearl Project" or the
"Project"), wherein the Panel recommended to the responsible federal authority, the Department of
Fisheries and Oceans ("DFO"), that the Project receive authorization.

2 The applicants, various non-profit organizations concerned about the environmental effects of
the Kearl Project, submit that the environmental assessment conducted by the Panel did not comply
with the mandatory steps in the Canadian Environmental Assessment Act, S.C. 1992, c.37
("CEAA") and in the Panel's Terms of Reference.

BACKGROUND

3 Imperial Oil wishes to construct and operate the Kearl Project, an oil sands mine, in northern
Alberta. This project includes the design, construction, operation and reclamation of four open pit
truck and shovel mines and three trains of ore preparation and bitumen extraction facilities, as well
as tailings management facilities and other supporting infrastructure. It will be capable of producing
over 48,000 cubic metres of bitumen per day at full production in 2018, and will terminate mining
operations in 2060.

4 The Kearl Project will be located approximately 70 kilometres north of Fort McMurray.
Further, it is situated in the upper Muskeg River Watershed, a tributary of the Athabasca River,
which flows through Wood Buffalo National Park to the Mackenzie River drainage basin in the
Northwest Territories.

5 The Kearl Project requires an authorization from the federal Minister of Fisheries and Oceans
under section 35(2) of the Fisheries Act, R.S.C., 1985, c. F-14. Before any federal approval can be
given, an environmental assessment under the CEAA is required.

6 Pursuant to the Canada-Alberta Agreement for Environmental Assessment Cooperation, the
Canadian Environmental Assessment Agency notified Alberta that it wished to participate with
Alberta in a cooperative environmental assessment of the Kearl Project. Federally, the Canadian
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Environmental Assessment Agency confirmed it would carry out the role of Federal Environmental
Assessment coordinator, and DFO would be the responsible authority, with Environment Canada
(EC), Health Canada (HC) and Natural Resources Canada (NRCan) providing DFO with specialist
advice.

7 Imperial Oil filed its Environmental Impact Assessment (EIA) relating to the Kearl Project in
July 2005. Representatives of DFO, EC, HC and NRCan assessed the information provided by
Imperial Oil as part of the joint environmental assessment with Alberta.

8 On January 18, 2006, DFO recommended to the Minister of the Environment that the Kearl
Project be referred to a review panel due to the potential for the proposed project to cause
significant adverse environmental effects, including cumulative effects, over large areas and on a
number of valued ecosystem components. Canada entered into an agreement with the government
of Alberta to conduct a joint review panel. The Joint Panel would render a project approval decision
on behalf of Alberta authorities and make an approval recommendation to the responsible federal
authority.

9 The Panel held 16 days of public hearings in November 2006. In addition to the EIA report
filed by Imperial Oil, 20 parties filed submissions with the Panel, a number of which also gave oral
evidence and were cross-examined at the hearing.

The Panel Report

10 On February 27, 2007, the Panel issued its report, setting out its decision for the Alberta
authorities and making recommendations to DFO regarding project authorization.

11 The Panel reviewed the project as well as its purpose, need, project alternatives, and
alternative means of implementation. The Panel reviewed the views of various stakeholder groups
and summarized issues relating to social and economic effects, mine plan and resource
conservation, tailings management, reclamation, air emissions, surface water, aquatic resources,
Cumulative Environmental Management Association (CEMA) (a voluntary partnership of
stakeholders charged with identifying environmental thresholds before irreversible damage occurs
from oil sands development), traditional land use and traditional ecological knowledge, the need for
follow-up, and human health.

12 The Panel recommended that DFO approve the Project given its view that provided proposed
mitigation measures and recommendations were implemented, the Project was not likely to cause
significant adverse environmental effects.

LEGISLATIVE CONTEXT

13 The law governing Environmental Impact Assessments is set out by the provisions of the
CEAA as interpreted in the jurisprudence of the Federal Court, Federal Court of Appeal, and the
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Supreme Court of Canada.

14 The CEAA establishes a two-step decision-making process. The first step is an environmental
assessment where potentially adverse environmental effects of a project are analysed (s. 5). The
second step involves decision-making and follow-up where a federal authority decides, taking into
consideration that assessment, if a particular project should be authorized and what follow-up
measures, if any, are required to verify the accuracy of the assessment and the effectiveness of
mitigation measures (ss. 37 and 38).

15 The purpose of environmental assessment was described by the Supreme Court of Canada in
Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, [1992]
S.C.J. No. 1 (QL), at para. 95. While the case involved assessment under the Environmental
Assessment and Review Process Guidelines Order, S.O.R./84-467 (the "EARPGO", predecessor to
the current CEAA), I find the general principles espoused to be particularly instructive:

Environmental impact assessment is, in its simplest form, a planning tool that is
now generally regarded as an integral component of sound decision- making. Its
fundamental purpose is summarized by R. Cotton and D. P. Emond in
"Environmental Impact Assessment", in J. Swaigen, ed., Environmental Rights in
Canada (1981), 245, at p. 247:

The basic concepts behind environmental assessment are simply
stated: (1) early identification and evaluation of all potential environmental
consequences of a proposed undertaking; (2) decision making that both
guarantees the adequacy of this process and reconciles, to the greatest
extent possible, the proponent's development desires with environmental
protection and preservation.

As a planning tool it has both an information-gathering and a decision- making
component which provide the decision maker with an objective basis for granting
or denying approval for a proposed development; see M. I. Jeffery,
Environmental Approvals in Canada (1989), at p. 1.2, (SS) 1.4; D. P. Emond,
Environmental Assessment Law in Canada (1978), at p. 5. In short,
environmental impact assessment is simply descriptive of a process of
decision-making. [...]

The First Step: Environmental Assessment

16 With respect to the first step, the CEAA contemplates three "levels" of assessment: screening
(ss. 18-20), comprehensive study (ss. 21-24), and mediation and panel reviews (ss. 29-36).
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17 Mediation and panel reviews are the most stringent level of assessment and are to be carried
out upon a referral to the Minister by the responsible authority after consideration of a screening
report and any comments filed where: 1) the responsible authority is uncertain whether the project,
taking into account the implementation of any mitigation measures that the responsible authority
considers appropriate, is likely to cause significant adverse environmental effects; 2) the responsible
authority is of the opinion that, taking into account the implementation of any mitigation measures
that the responsible authority considers appropriate, the project is likely to cause significant adverse
environmental effects; or 3) public concerns warrant a reference to this type of procedure (s. 20).

18 Further, s. 25 of the CEAA indicates that the responsible authority may also refer the project
to the Minister for a panel review at any time where it is of the opinion that the project, taking into
account the implementation of any mitigation measures that the responsible authority considers
appropriate, may cause significant adverse environmental effects, or where public concerns warrant
a reference to this type of procedure.

19 Pursuant to s. 40 of the CEAA, joint review panels involving federal and provincial authorities
may be constituted by agreement or arrangement. This agreement or arrangement shall provide that
the "environmental assessment of the project shall include a consideration of the factors required to
be considered under subsections 16(1) and (2) and be conducted in accordance with any additional
requirements and procedures set out in the agreement" (s. 41). Further, s. 41(c) indicates that "the
Minister shall fix or approve the terms of reference for the panel." The "terms of reference" shall
determine the scope of certain factors to be taken into consideration by a review panel in its
assessment (s. 16(3)(b)). These terms of reference may significantly increase the obligations
incumbent upon the Panel (see Alberta Wilderness Assn. v. Cardinal River Coals (T.D.) [1999] 3
F.C. 425, [1999] F.C.J. No. 441 (QL)).

20 Specifically, the general duties that a review panel is mandated to fulfill are four-fold (s. 34).
First, it must ensure that the information required for an assessment is obtained and made available
to the public (s. 34(a)). Second, the panel is required to hold hearings in a manner that offers the
public an opportunity to participate in the assessment (s. 34(b)). Third, the panel is charged with
fulfilling a reporting function whereby it must prepare a report setting out "the rationale,
conclusions and recommendations of the panel relating to the environmental assessment of the
project, including any mitigation measures and follow-up program" as well as a summary of public
comments received (s. 34(c)). Finally, it must submit that report to the Minister and the responsible
authority (s. 34(d)).

21 Within the ambit of these general duties, a review panel shall include a consideration of the
various specific factors enumerated in ss. 16(1) and (2). These factors include the environmental
effects of a project including effects of accidents and malfunctions, cumulative environmental
effects, the significance of environmental and cumulative effects, public comments, technically and
economically feasible mitigation measures, and any other matter relevant to a review panel
assessment that the Minister, after consulting with the responsible authority, may require to be
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considered (s. 16(1)). Furthermore, the purpose of the project, alternative means of carrying it out,
the need for and requirement of any follow-up programs, and the capacity of renewable resources
that are likely to be significantly affected by the project to meet the needs of the present and those
of the future are also to be considered (s. 16(2)).

22 With respect to assessing the significance of environmental effects, the jurisprudence reveals
that this assessment is not a wholly objective exercise but rather contains "a large measure of
opinion and judgement." The Federal Court of Appeal has asserted that "[r]easonable people can
and do disagree about the adequacy and completeness of evidence which forecasts future results and
about the significance of such results [...]" (Alberta Wilderness Assn. v. Express Pipelines Ltd.,
[1996] F.C.J. No. 1016 (QL), at para. 10).

23 The adequacy and completeness of the evidence must be evaluated in light of the preliminary
nature of a review panel's assessment. In Express Pipelines, supra, at para. 14, Hugessen J.A.
discussed the predictive and preliminary nature of the panel's role:

The panel's view that the evidence before it was adequate to allow it to complete
that function "as early as is practicable in the planning stages ... and before
irrevocable decisions are made" (see section 11(1)) is one with which we will not
lightly interfere. By its nature the panel's exercise is predictive and it is not
surprising that the statute specifically envisages the possibility of "follow up"
programmes. Indeed, given the nature of the task we suspect that finality and
certainty in environmental assessment can never be achieved.

This view was echoed in Inverhuron & District Ratepayers' Association v. Canada (Minister of the
Environment), 2001 FCA 203, [2001] F.C.J. No. 1008 (QL), at para. 55, by Sexton J.A. Therefore,
given the predictive function of an environmental assessment and the existence of follow-up
mechanisms envisioned by the CEAA, the Panel's assessment of significance does not extend to the
elimination of uncertainty surrounding project effects.

24 Similarly, it is evident that the assessment of environmental effects, including mitigation
measures, is not to be conceptualized as a single, discrete event. Instructively, in Union of Nova
Scotia Indians v. Canada (Attorney General), [1997] 1 F.C. 325, [1996] F.C.J. No. 1373 (QL),
Mackay J. indicated, at para. 32 that he was not persuaded that the CEAA requires that all the
details of mitigating measures be resolved before the acceptance of a screening report. He further
asserted that the nature of the process of assessment was "ongoing and dynamic" with continuing
dialogue between the proponent, the responsible authorities and interested community groups.

25 Moreover, jurisprudence relating to the EARPGO is also instructive as to the content of the
legal duty to consider mitigation measures. In Tetzlaff v. Canada (Minister of the Environment
(F.C.A.), [1991] 1 F.C. 641, at p. 657, Iacobucci C.J.A. described the assessment of mitigation
measures in s. 12(c) of the EARPGO in the following terms: "If the initial assessment procedure
reveals that the potentially adverse environmental effects that may be caused by the proposal "are
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insignificant or mitigable with known technologies" the proposal [...] may proceed or proceed with
mitigation, as the case may be." In the case of Canadian Wildlife Federation Inc. v. Canada
(Minister of the Environment) (1990), 31 F.T.R. 1, at p. 12, the decision which was upheld by the
Court in Tetzlaff, Muldoon J. analysed s. 12(c) of the EARPGO and asserted that "since the Minister
did not identify any known technologies but only vague hopes for future technology, it is not
possible to consider that the recited adverse water quality effects are mitigable". Thus, in the
context of a panel assessment, the possibilities of future research and development do not constitute
mitigation measures.

26 I note also that s. 16(1)(d) of the CEAA (the equivalent of s. 12(c) of the EARPGO), the
provision mandating consideration of mitigation measures, adds the proviso that mitigation
measures must be technically and economically feasible as opposed to solely technically feasible
("known technologies" in the wording of the EARPGO). This second condition, in effect, imposes
an additional requirement for measures to be classified as mitigating under the CEAA: under the
current Act mitigation measures must also be economically feasible in order to qualify as such.

The Second Step: Decision and Follow-up

27 Once the panel report is completed, the federal authority responsible for the decision must
take the report into consideration, and shall take a course of action that is in conformity with the
approval of the Governor in Council (s. 37(1.1)). The responsible authority may exercise any power
or perform any duty or function that would permit the project to be carried out in whole or in part,
either where the project is not likely to cause significant adverse environmental effects, or where it
is likely to cause significant adverse environmental effects that can be justified in the circumstances
(s. 37(1)).

28 Where a federal authority decides to authorize a project following a panel review, it is
mandated to design a follow-up program for the project and ensure its implementation (s. 38(2)).
The results of the follow-up program may be used to implement adaptive management measures or
to improve the quality of future environmental assessments (s. 38(5)).

Guiding Tenets

29 The powers associated with the administration of the CEAA are to be exercised "in a manner
that protects the environment and human health and applies the precautionary principle" (s. 4(2)).

30 In recent amendments to the CEAA, acting in a manner consistent with the precautionary
principle was specifically introduced in s. 4 as a duty bearing upon "the Government of Canada, the
Minister, the Agency and all bodies subject to the provisions of this Act, including federal
authorities and responsible authorities" in the administration of the CEAA.

31 In the case of 114957 Canada Lteé (Spraytech, Société d'arrosage) v. Hudson (Town), [2001]
2 S.C.R. 241, [2001] S.C.J. No. 42 (QL), at para. 31, the Supreme Court of Canada cited the
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definition of the precautionary principle from the Bergen Ministerial Declaration on Sustainable
Development (1990):

In order to achieve sustainable development, policies must be based on the
precautionary principle. Environmental measures must anticipate, prevent and
attack the causes of environmental degradation. Where there are threats of
serious or irreversible damage, lack of full scientific certainty should not be used
as a reason for postponing measures to prevent environmental degradation.

32 An approach that has developed in conjunction with the precautionary principle is that of
"adaptive management". In Canadian Parks and Wilderness Society v. Canada (Minister of
Canadian Heritage), 2003 FCA 197, [2003] F.C.J. No. 703, at para. 24, Evans J.A. stated that "[t]he
concept of "adaptive management" responds to the difficulty, or impossibility, of predicting all the
environmental consequences of a project on the basis of existing knowledge" and indicated that
adaptive management counters the potentially paralyzing effects of the precautionary principle.
Thus, in my opinion, adaptive management permits projects with uncertain, yet potentially adverse
environmental impacts to proceed based on flexible management strategies capable of adjusting to
new information regarding adverse environmental impacts where sufficient information regarding
those impacts and potential mitigation measures already exists.

33 Accordingly, the scope of the duties incumbent upon a panel must be viewed through the
prism of these guiding tenets: the precautionary principle and adaptive management. As an early
planning tool, environmental assessment is tasked with the management of future risk, thus a review
panel has a duty to gather the information required to fulfill this charge.

34 In sum, the CEAA represents a sophisticated legislative system for addressing the uncertainty
surrounding environmental effects. To this end, it mandates early assessment of adverse
environmental consequences as well as mitigation measures, coupled with the flexibility of
follow-up processes capable of adapting to new information and changed circumstances. The
dynamic and fluid nature of the process means that perfect certainty regarding environmental effects
is not required.

ISSUES

35 This application involves the determination of whether the Panel committed reviewable errors
by failing to consider the factors enumerated in ss. 16(1) and 16(2) of the CEAA, more particularly
by relying on mitigation measures that were not technically and economically feasible and by
failing to comply with the requirement to provide a rationale for its recommendations pursuant to s.
34(c)(i) of the CEAA.

36 The applicants focus on these reviewable errors in relation to the following three issues:

A) Cumulative Effects Management Association (CEMA), Watershed
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Management and Landscape Reclamation;
B) Endangered Species; and
C) Greenhouse Gas Emissions

STANDARD OF REVIEW

37 All parties agree that to the extent that the issues posed involve the interpretation of the
CEAA, as questions of law, they are reviewable on a standard of correctness (Friends of West
Country Assn. v. Canada (Minister of Fisheries and Oceans), [2000] 2 F.C. 263, [1999] F.C.J. No.
1515 (QL), at para. 10; Bow Valley Naturalists Society v. Canada (Minister of Canadian Heritage),
[2001] 2 F.C. 461, [2001] F.C.J. No. 18 (QL), at para. 55). However, issues relating to weighing the
significance of the evidence and conclusions drawn from that evidence including the significance of
an environmental effect are reviewed on the standard of reasonableness simpliciter (Bow Valley,
supra, at para. 55; Inverhuron, supra, at paras. 39-40).

38 The crux of the standard of review determination in the present case involves the
characterization of the alleged errors. According to the applicants, the Panel report contains
numerous legal errors relating to the interpretation of the CEAA that are reviewable on the standard
of correctness. However, the respondents indicate that these alleged errors are in fact errors relating
to the conclusions drawn from the evidence before the Panel and therefore are reviewable on the
standard of reasonableness.

39 As noted by Campbell J. in Cardinal River Coals Ltd., supra, at para. 24, "it is important to
appropriately characterize a perceived failure to comply [with the requirements of the CEAA] as a
question of law or merely an attack on the "quality" of the evidence and, therefore the "correctness"
of the conclusions drawn on that evidence" (see also Express Pipelines Ltd., supra, at para. 10).

40 With respect to the arguments relating to the Panel's reliance on mitigation measures that were
not technically and economically feasible, there is no indication in the Report that the Panel
misunderstood the legal interpretation of technically and economically feasible mitigation measures.
In essence, what the applicants are challenging is the underlying completeness or quality of the
evidence which in their view was not sufficient to allow the Panel to conclude as it did given the
uncertainties that still remained regarding the Project. Thus, this question is reviewable on the
standard of reasonableness simpliciter.

41 With respect to the question of providing a "rationale" for the conclusions and
recommendations of the Panel, this question relates to the interpretation of the requirements of s.
34(c)(i) of CEAA. The applicants do not attack the rationale provided but rather question whether
any rationale at all was put forth by the Panel. Whether or not the Panel has provided a rationale for
its conclusions and recommendations is question of law, reviewable on a standard of correctness.

ANALYSIS
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A) CEMA, Watershed Management and Landscape Reclamation

i. CEMA

42 The applicants submit that while the Panel recognized that CEMA was vital in addressing the
cumulative impacts of oil sands development and had the responsibility to address most of the
critical cumulative effects challenges in the Athabasca oil sands region, it also expressed deep
concern at the inability of CEMA "to establish and maintain priority for critical items such as the
Water Management Framework for the Athabasca River, the Muskeg River Watershed Integrated
Management Plan, and the Regional Terrestrial and Wildlife Management Framework" and cited
specific examples of CEMA failing to meet timelines and complete its work.

43 The respondent, Imperial Oil, argues that the applicants' assertion is based on a narrow reading
of the Report restricted to that portion dealing solely with integrated watershed planning which is
only one of the many issues addressed by the Panel. I agree.

44 The Panel's discussion of CEMA was tied closely to regional watershed management
planning. As a regional association comprised of industry and government representatives as well as
community and civil society stakeholders, CEMA is expected to address the objectives of watershed
management planning. Given this important role in regional effects management, it was therefore
appropriate for the Panel to raise concerns regarding CEMA's functioning. Based on the Report, I
could not conclude that the Panel considered CEMA as a mitigation measure, but rather as the
proper vehicle for the development of environmental management frameworks.

45 While the Panel discussed CEMA extensively and highlighted the numerous problems
associated with its functioning, it also made detailed recommendations regarding its operation in
order to ensure that CEMA would function properly in years to come, and to provide the ultimate
decision-maker with a concrete evaluation of this key stakeholder association. I note also the Panel's
comments with respect to regulatory backstopping by Alberta Environment ("AENV") in the event
that CEMA is unable to meet its timelines for management frameworks. I find this to be consistent
with the precautionary principle in that if CEMA is unable to complete a management plan by
March 2008, the regulator should be engaged to prevent potentially adverse environmental
consequences.

ii. Watershed Management

46 With respect to Watershed Management, I am satisfied that the Panel took into consideration
mitigation measures that were both technically and economically feasible. A fair reading of the
Report shows that the Panel addressed the issue of surface water extensively. In fact, the Panel
considered the issue under three distinct subheadings: in-stream flow needs, integrated watershed
planning, and water quality, and additionally under fish and fish habitat.

47 Contrary to the applicants' assertion that there was no evidence or the scantest evidence upon
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which to evaluate the existence, nature and effectiveness of the mitigation measures, the Panel's
recommendations on the issue of water quality refer to mitigation measures contained in Imperial
Oil's EIA as well as the Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12 (the
"EPEA") approval conditions. The Panel concludes:

[...] the Joint Panel believes that by implementing a comprehensive monitoring
plan, the suggested EPEA approval conditions, the Joint Panel's recommendation,
and the mitigations identified by Imperial Oil in its EIA, the KOS [Kearl Oil
Sands] Project is unlikely to result in significant adverse environmental effects
on water quality. [Emphasis added] (p. 83 of the Report)

Further, as pertains to aquatic resources, the Panel concluded:

[...] The Joint Panel concludes that with the implementation of Imperial Oil's
mitigation measures, the completion of an NNLP [No Net Loss Plan] satisfactory
to DFO, and the Joint Panel's recommendations, the KOS Project is unlikely to
result in significant adverse environmental effects on aquatic resources.
[Emphasis added] (p. 86 of the Report)

48 Specifically, the mitigation measures identified by Imperial Oil in its EIA for managing
groundwater include the following:

(a) Recycling of process-affected waters and runoff within the Kearl Project
footprint in a closed-circuit system during operations;

(b) Directing Muskeg drainage and overburden waters to polishing ponds
equipped with oil separation capability, if required;

(c) Diverting natural headwater flow around construction and mining areas
and discharging it into receiving streams without contact with oil sands or
process-affected waters;

(d) Using a perimeter ditch and pumping system to capture seepage and runoff
from the external tailings area and pumping back into the process during
operations;

(e) Using a drainage system to capture and direct seepage and runoff from the
external tailings area to wetlands and terminal lakes with sufficient
residence time after reclaiming the external tailings area;

(f) Using wetlands and pit lakes during and after closure to provide biological
remediation and settling of particulate materials in reclamation waters prior
to discharge;

(g) Designing pit lakes with sufficient residence time to enhance settling and
biological remediation of reclamation waters;

(h) Using reclamation waters that collect in the pit as process water until the
start of the closure management system;

Page 12



(i) Placing of tailings only in the central pit lake which has a large volume and
long residence time;

(j) Maintaining naturally occurring, low permeability material between Kearl
Lake and its surrounding mine pits to minimize seepage into the lake.

_ EIA, Volume 6, at p. 5-38 and 5-39 [Imperial's Record, Vol 2, Tab 4(b)
at pp. 312 and 313]

49 Further, with respect to aquatic resources, Imperial Oil identified mitigation measures in its
EIA which included the following:

a) Compensation habitat will be provided by the development of new habitat
area in accordance with requirements and guidance through the appropriate
regulators, such as DFO;

b) Potential changes in flow sections of the Muskeg River downstream of the
Project development area will be minimized during the operational phases
of the Project by flow augmentation;

c) Permanent diversion channels and drainage systems will be designed to
facilitate development of sustainable aquatic ecosystems in order to
mitigate losses of natural water courses habitats;

d) Drainage patterns in Wapasu Creek will be designed to mitigate flows that
could change channel regime or increase downstream sedimentation or
total suspended solids; and

e) The Kearl Project will include a system of environmental management
protocols and construction practices designed to minimize possible effects
to the aquatic environment.

_ EIA, Volume 6, at p. 6-36 to 6-38 [Imperial's Record, Vol. 2, Tab 4(c) at pp. 314 to
316]

50 Thus, contrary to the applicants' submissions, I am satisfied that there was evidence upon
which the Panel could reasonably assess technically and economically feasible measures that would
mitigate any significant adverse environmental effects arising from the Project on the Muskeg
watershed and fish and fish habitat.

51 When pressed at the hearing to provide specific cases of mitigation measures considered by
the Panel that were not technically and economically feasible, the applicants pointed to the
consolidated tailings technology and end pit lakes as two such examples.

52 First, with respect to consolidated tailings, the applicants contend that the Panel found this
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measure to be technically viable but not economically feasible; nevertheless, it proceeded to rely on
this technology in its assessment, in contravention of the CEAA.

53 However, as explained by Imperial Oil's counsel, Mr. Ignasiak, and as indicated by a fair
reading of the hearing transcript, it is clear that the Panel was concerned not by the tailings
technology, but by one of the enhancements, a tailings thickener, proposed by Imperial Oil in order
to improve on the existing technology that is used at other facilities. It is this tailings thickener, not
the underlying consolidated tailings technology that has not been commercially demonstrated. The
Panel then concluded that by implementing the tailings technology, of which a thickener was but a
proposed enhancement, significant adverse environmental effects were unlikely to occur.

54 Thus, I disagree with the applicants that the Panel was relying on a technology that was yet to
be developed. As the respondent, Imperial Oil, aptly pointed out, if the applicants' arguments are to
be accepted, it would mean that under the CEAA process, proponents must provide the Panel with
only those technologies that have been used in the past. In my view this would stifle innovation in
the field, which could potentially result in future benefits to the environment.

55 Second, with respect to end pit lakes, the applicants submit that by recommending further
testing of modelling predictions, the Panel erred in determining that this mitigation measure was
technically and economically feasible. I cannot accept this argument. In my view, the Panel took a
precautionary approach by demanding that an operator validate modelling predictions by testing end
pit lake technology.

56 Indeed, this approach is broadly consistent with the principles of adaptive management. As
Evans J.A asserted in Canadian Parks and Wilderness Society, supra, at para. 24, "[t]he concept of
"adaptive management" responds to the difficulty, or impossibility, of predicting all the
environmental consequences of a project on the basis of existing knowledge." The same holds true
for the assessment of mitigation measures. While there does exist some uncertainty with respect to
end pit lake technology, the existing level of uncertainty is not such that it should paralyze the entire
project.

57 Thus, based on the information that was before it, including the modelling predictions, the
Panel accepted the measure as technically and economically feasible. The fact that uncertainty
remained regarding end pit lakes in the oil sands region is understandable given that they will only
become operational upon mine site closures. Thus, the Panel recommended the validation of
modelling results, including a physical test case and continued research, well in advance of the
slated closure date in 60 years.

58 In my opinion, the Panel is permitted and indeed mandated to make these kinds of
recommendations regarding the proposed Project, which should include recommendations for
continued study of potential impacts on valued environmental components and the development of
further mitigation strategies. This is consistent with the ongoing and dynamic nature of
environmental assessment referred to above and ensures that new information is obtained which
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facilitates the adaptation of project implementation as required.

iii. Reclamation

59 The applicants further submit that the mitigation of certain aspects of oil sands mining, e.g.,
reclamation of peatlands, is not even known in general terms. Follow-up programs are not intended
to replace mitigation measures under the CEAA or to be treated as vehicles for designing future
mitigation measures. The applicants find support in the case of Union of Nova Scotia Indians,
supra. In that particular case, mitigation measures were generally known, but the details of the
specific measures had yet to be determined. For the applicants, relying on adaptive management to
address uncertainty and future risk requires at least some general understanding initially of the
mitigation system in play.

60 The respondents submit that the dynamic nature of follow-up measures and adaptive
management will resolve initial uncertainties. Further, sufficient information was available to the
Panel which enabled it to reasonably conclude as it did. I agree. The recommendations are not
necessarily flawed because the evidence was insufficient to eliminate all uncertainty. The Panel had
before it information indicating that while the reclamation of peat-accumulating wetlands remained
uncertain, there is considerable experience with respect to wetland and marsh reconstruction and
that Imperial Oil's closure plan called for the reconstruction of approximately 900 hectares of
marsh. This type of replacement is consistent with s. 2(1) of the CEAA which defines mitigation as
including "restitution for any damage to the environment caused by such effects through
replacement, restoration, compensation or any other means".

61 Again, I note that the Federal Court of Appeal explained in Express Pipelines Ltd., supra, that
as the nature of the Panel's task is predictive, finality and certainty in environmental assessment can
never be achieved. Hugessen J. stated at para. 10:

No information about the probable future effects of a project can ever be
complete or exclude all possible future outcomes. The appreciation of the
adequacy of such evidence is a matter properly left to the judgment of the panel
which may be expected to have, as this one in fact did, a high degree of expertise
in environmental matters. In addition, the principal criterion set by the statute is
the "significance" of the environmental effects of the project: that is not a fixed
or wholly objective standard and contains a large measure of opinion and
judgment. Reasonable people can and do disagree about the adequacy and
completeness of evidence which forecasts future results and about the
significance of such results without thereby raising questions of law.

And further at para. 14, he states:

Finally, we were asked to find that the panel had improperly delegated some of
its functions when it recommended that certain further studies and ongoing
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reports to the National Energy Board should be made before, during and after
construction. This argument misconceives the panel's function which is simply
one of information gathering and recommending. The panel's view that the
evidence before it was adequate to allow it to complete that function "as early as
is practicable in the planning stages ... and before irrevocable decisions are
made" (see section 11(1)) is one with which we will not lightly interfere. By its
nature the panel's exercise is predictive and it is not surprising that the statute
specifically envisages the possibility of "follow up" programmes. Indeed, given
the nature of the task we suspect that finality and certainty in environmental
assessment can never be achieved.

It would be impossible for a review panel to conduct the environmental assessment early in the
planning stages of a project if the Panel was required to eliminate all uncertainty and precluded
from commenting on follow-up activities.

62 Thus, while uncertainties with respect to reclamation of peat-accumulating wetlands remained,
they could be addressed through adaptive management given the existence of generally known
replacement measures contained in Imperial Oil's mine closure plan. Indeed, it is worth noting that
the Panel cited with approval the reclamation milestones from Imperial Oil's Project Application in
its Report.

B) Endangered Species

63 The applicants argue that the Panel failed to consider the significance of adverse
environmental effects on endangered species, particularly the Yellow Rail (listed in the Species at
Risk Act, S.C. 2002, c.29 ("SARA")), failed to provide the responsible authority with the requisite
information in this regard, failed to consider mitigation measures that were technically and
economically feasible, and failed to provide a rationale for its conclusion.

64 The applicants reference the Federal Government's written submission to the Kearl Panel
wherein it indicated that:

There are 1093 [hectares] of graminoid fen within the Kearl Project area that
could provide suitable habitat for Yellow Rails. It is not known how large or
widely distributed the local population is, and therefore it is difficult to draw
conclusions on potential impacts to the species, or to make recommendations for
mitigation actions.

Based on the information before it, the Panel recommended that Alberta conduct a regional review
of cumulative impacts on Yellow Rail within the next two years.

65 For the applicants s. 79 of the SARA imposes requirements, in addition to those contained in
the CEAA, on authorities mandated to ensure that an environmental assessment is conducted to
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"identify the adverse effects of the project on the listed wildlife species and its critical habitat and, if
the project is carried out, [to] ensure that measures are taken to avoid or lessen those effects and to
monitor them."

66 The federal respondent submits that the Panel clearly set out its concerns regarding the Yellow
Rail and made recommendations for a regional review of cumulative impacts to determine
mitigation options as well as the implementation of predevelopment surveys by Imperial Oil. Given
the ongoing and dynamic nature of the environmental assessment process, complete details need not
be provided at this stage: the Panel raised concerns, provided information, and made
recommendations, and the final decision rested with DFO. Imperial Oil echoes the federal
respondent and indicates that based on the evidence, the Panel's conclusions and recommendations
were informed and rational.

67 While I note that the Panel could have included more information regarding Environment
Canada's concerns with respect to the Yellow Rail, particularly, that suitable habitat for the Yellow
Rail is found in localized patches throughout the region and that this habitat cannot be reclaimed
with current technology, I find the assessment of the significance of environmental effects in the
Panel report to be reasonable. In my view, the Panel met its duty in the present case by
acknowledging that Environment Canada expressed concern regarding the effect on the Yellow Rail
due to the intensity of regional development. It made no further assessment as the information upon
which such assessment could be based was not before it.

68 The Panel recommended that in the next two years AENV in collaboration with Environment
Canada, coordinate a regional review of the cumulative impacts on the Yellow Rail in the oil sands
region, using appropriate regional nocturnal surveys in areas of potentially suitable habitat and that
this initiative should determine the mitigation options to minimize impacts on the Yellow Rail. The
Panel went on to recommend that AENV establish requirements within any EPEA approval to
implement the findings of the Yellow Rail initiative for surveys, determination of effects, and
mitigation strategies where appropriate. The Panel expressed its expectation that Imperial Oil would
implement effective Yellow Rail predevelopment surveys and habitat mitigation strategies in its
reclamation plans, unless these matters were dealt with on a regional basis. Finally, the Panel
recommended that AENV require Imperial Oil to avoid land clearing during the period of April 1 to
August 30 of each year due to potential impacts on migratory bird species.

69 Thus, while I agree with the applicants' assertion that further studies of the Yellow Rail
population do not constitute mitigation measures, I do not believe that the Panel's recommendation
was meant to be a mitigation measure. The Panel adopted an approach that was consistent with the
dynamic nature of the assessment process; it highlighted concerns and made recommendations
consistent with the information before it. I find the approach employed to manage the existing
uncertainty to be reasonable.

C) Greenhouse Gas Emissions
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70 The applicants submit that the Panel erred by failing to provide a cogent rationale for its
conclusion that the adverse environmental effects of the greenhouse gas emissions of the Project
would be insignificant, and by failing to comment on the effectiveness of intensity-based
"mitigation". According to Imperial Oil's EIA, the Project will be responsible for average emissions
of 3.7 million tonnes of carbon dioxide equivalent per year, which equals the annual greenhouse gas
emissions of 800,000 passenger vehicles in Canada, and will contribute 0.51% and 1.7%
respectively, of Canada and Alberta's annual greenhouse gas emissions (based on 2002 data).

71 The respondent, Imperial Oil, argues that the EIA that was before the Panel set out the annual
greenhouse gas emissions, as well as the intensity of greenhouse gas emissions on a per barrel basis
for the Project during the operating period. Further, the Project Application sets out Imperial Oil's
approach to greenhouse gas management including the requirement that the most energy efficient,
commercially proven and economic technology be selected to minimize emissions. There is no
evidence to suggest that the Panel failed to consider all the evidence that was before it, and while it
did not comment specifically on the effects of the greenhouse gas emissions, pursuant to Cantwell v.
Canada (Minister of the Environment), [1991] F.C.J. No. 27, the EARPGO (predecessor to the
CEAA) does not specify a particular form for the report and thus, it is not the role of this Court to
insist on a particular form in the present case. At the hearing, Imperial Oil's counsel added that for
the Panel to comment on the proposed intensity based mitigation measures would shift its role into
the realm of policy recommendation.

72 While I agree that the Panel is not to engage in policy recommendation, nevertheless, it is
tasked with conducting a science and fact-based assessment of the potential adverse environmental
effects of a proposed project. In the absence of this fact-based approach, the political determinations
made by final decision-makers are left to occur in a vacuum.

73 I recognize that placing an administrative burden on the Panel to provide an in-depth
explanation of the scientific data for all of its conclusions and recommendations would be
disproportionately high. However, given that the Report is to serve as an objective basis for a final
decision, the Panel must, in my opinion, explain in a general way why the potential environmental
effects, either with or without the implementation of mitigation measures, will be insignificant.

74 Should the Panel determine that the proposed mitigation measures are incapable of reducing
the potential adverse environmental effects of a project to insignificance, it has a duty to say so as
well. The assessment of the environmental effects of a project and of the proposed mitigation
measures occur outside the realm of government policy debate, which by its very nature must take
into account a wide array of viewpoints and additional factors that are necessarily excluded by the
Panel's focus on project related environmental impacts. In contrast, the responsible authority is
authorized, pursuant to s. 37(1)(a)(ii), to permit the project to be carried out in whole or in part even
where the project is likely to cause significant adverse environmental effects if those effects "can be
justified in the circumstances". Therefore, it is the final decision-maker that is mandated to take into
account the wider public policy factors in granting project approval.
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75 I am fully aware of the level of expertise possessed by the Panel. The record shows that they
had ample material before them relating to the issue of greenhouse gas emissions and climate
change, and thus any articulated conclusions drawn from the evidence should be accorded a high
measure of deference. However, this deference to expertise is only triggered when those
conclusions are articulated. Instructively, in Canada (Director of Investigation and Research,
Competition Act) v. Southam Inc., [1997] 1 S.C.R. 748, [1996] S.C.J. No. 116 (QL), at para. 62,
Iacobucci J. cited with approval the following excerpt from Kerans, R. P., Standards of Review
Employed by Appellate Courts (Edmonton: Juriliber, 1994), p. 17 which dealt with deference to
"expertise":

Experts, in our society, are called that precisely because they can arrive at
well-informed and rational conclusions. If that is so, they should be able to
explain, to a fair-minded but less well-informed observer, the reasons for their
conclusions. If they cannot, they are not very expert. If something is worth
knowing and relying upon, it is worth telling. Expertise commands deference
only when the expert is coherent. Expertise loses a right to deference when it is
not defensible. That said, it seems obvious that [appellate courts] manifestly must
give great weight to cogent views thus articulated. [Emphasis added]

Thus, deference to expertise is based on the cogent articulation of the rationale basis for conclusions
reached.

76 In the present case, the Panel indicated its expectation that Imperial Oil would follow through
on its commitment to:

_ reduce NOx emissions through combustion controls using low-NOx burners for stationary
sources,

_ purchase and operate low-NOx mine equipment as soon as it is commercially available,
and

_ participate in AENV's BATEA [Best Available Technology Economically Available]
study and implement its findings. (p. 58 of the Report)

Further, the Panel agreed with EC and encouraged Imperial Oil to implement the use of ultra-low-
sulphur diesel fuel for all of its construction and mining activities ahead of any mandatory
requirements (p. 59 of the Report).

77 Finally, the Panel supported Alberta developing appropriate EPEA approval requirements to
address greenhouse gas emission intensity targets:

The Joint Panel supports Alberta developing appropriate EPEA approval
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requirements to address:

_ fugitive emissions control (LDAR [leak detection and repair] program),

_ continuous benzene and acrolein monitoring,

_ VOC [volatile organic compounds] emissions monitoring,

_ participation in CEMA and WBEA [Wood Buffalo Environmental Association]
work to address trace air contaminants, including but not limited to benzene and ac-
rolein,

_ participation in regional acid deposition and eutrophication monitoring programs,
and

_ GHG [greenhouse gas] emission intensity targets.

The Panel then concluded that:

The KOS Project is not likely to result in significant adverse environmental
effects to air quality, provided that the mitigation measures and recommendations
proposed are implemented. (p. 60 of the Report)

78 The evidence shows that intensity-based targets place limits on the amount of greenhouse gas
emissions per barrel of bitumen produced. The absolute amount of greenhouse gas pollution from
oil sands development will continue to rise under intensity-based targets because of the planned
increase in total production of bitumen. The Panel dismissed as insignificant the greenhouse gas
emissions without any rationale as to why the intensity-based mitigation would be effective to
reduce the greenhouse gas emissions, equivalent to 800,000 passenger vehicles, to a level of
insignificance. Without this vital link, the clear and cogent articulation of the reasons behind the
Panel's conclusion, the deference accorded to its expertise is not triggered.

79 While I agree that the Panel is not required to comment specifically on each and every detail
of the Project, given the amount of greenhouse gases that will be emitted to the atmosphere and
given the evidence presented that the intensity based targets will not address the problem of
greenhouse gas emissions, it was incumbent upon the Panel to provide a justification for its
recommendation on this particular issue. By its silence, the Panel short circuits the two step decision
making process envisioned by the CEAA which calls for an informed decision by a responsible
authority. For the decision to be informed it must be nourished by a robust understanding of Project
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effects. Accordingly, given the absence of an explanation or rationale, I am of the view that the
Panel erred in law by failing to provide reasoned basis for its conclusion as mandated by s. 34(c)(i)
of the CEAA.

80 As this error relates solely to one of the many issues that the Panel was mandated to consider,
I find that it would be inappropriate and ineffective to require the entire Panel review to be
conducted a second time (Nanda v. Canada (Public Service Commission Appeal Board), [1972]
F.C. 277, at para. 55). Accordingly, the application for judicial review is allowed in part. The matter
is remitted back to the same Panel with the direction to provide a rationale for its conclusion that the
proposed mitigation measures will reduce the potentially adverse effects of the Project's greenhouse
gas emissions to a level of insignificance.

81 As it was agreed upon at the hearing, the parties shall make representations in writing on the
issue of costs. The applicants should file and serve their representation within 15 days from the date
of this judgement. The respondents should file and serve their representations within 15 days from
the date of service of the applicants' representations.

JUDGMENT

THIS COURT ORDERS that

The application for judicial review is allowed in part. The matter is remitted back to the same
Panel with the direction to provide a rationale for its conclusion that the proposed mitigation
measures will reduce the potentially adverse effects of the Project's greenhouse gas emissions to a
level of insignificance.

TREMBLAY-LAMER J.

* * * * *

Annex

Canadian Environmental Assessment Act, S.C. 1992, c.37

[...]
PURPOSES
Purposes

4. (1) The purposes of this Act are

(a) to ensure that projects are considered in a careful and precautionary
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manner before federal authorities take action in connection with them, in
order to ensure that such projects do not cause significant adverse
environmental effects;

(b) to encourage responsible authorities to take actions that promote
sustainable development and thereby achieve or maintain a healthy
environment and a healthy economy;

(b.1) to ensure that responsible authorities carry out their
responsibilities in a coordinated manner with a view to eliminating
unnecessary duplication in the environmental assessment process;

(b.2) to promote cooperation and coordinated action between federal
and provincial governments with respect to environmental
assessment processes for projects;

(b.3) to promote communication and cooperation between
responsible authorities and Aboriginal peoples with respect to
environmental assessment;

(c) to ensure that projects that are to be carried out in Canada or on federal
lands do not cause significant adverse environmental effects outside the
jurisdictions in which the projects are carried out; and

(d) to ensure that there be opportunities for timely and meaningful public
participation throughout the environmental assessment process.

Duties of the Government of Canada

(2) In the administration of this Act, the Government of Canada, the Minister, the
Agency and all bodies subject to the provisions of this Act, including federal
authorities and responsible authorities, shall exercise their powers in a manner
that protects the environment and human health and applies the precautionary
principle.
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1992, c. 37, s. 4; 1993, c. 34, s. 19(F); 1994, c. 46, s. 1; 2003, c. 9, s. 2.

Projects requiring environmental assessment

5. (1) An environmental assessment of a project is required before a federal
authority exercises one of the following powers or performs one of the following
duties or functions in respect of a project, namely, where a federal authority

(a) is the proponent of the project and does any act or thing that commits
the federal authority to carrying out the project in whole or in part;

(b) makes or authorizes payments or provides a guarantee for a loan or any
other form of financial assistance to the proponent for the purpose of
enabling the project to be carried out in whole or in part, except where the
financial assistance is in the form of any reduction, avoidance, deferral,
removal, refund, remission or other form of relief from the payment of any
tax, duty or impost imposed under any Act of Parliament, unless that
financial assistance is provided for the purpose of enabling an individual
project specifically named in the Act, regulation or order that provides the
relief to be carried out;

(c) has the administration of federal lands and sells, leases or otherwise
disposes of those lands or any interests in those lands, or transfers the
administration and control of those lands or interests to Her Majesty in
right of a province, for the purpose of enabling the project to be carried out
in whole or in part; or

(d) under a provision prescribed pursuant to paragraph 59(f), issues a
permit or licence, grants an approval or takes any other action for the
purpose of enabling the project to be carried out in whole or in part.

Projects requiring approval of Governor in Council

(2) Notwithstanding any other provision of this Act,
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(a) an environmental assessment of a project is required before the
Governor in Council, under a provision prescribed pursuant to regulations
made under paragraph 59(g), issues a permit or licence, grants an approval
or takes any other action for the purpose of enabling the project to be
carried out in whole or in part; and

(b) the federal authority that, directly or through a Minister of the Crown in
right of Canada, recommends that the Governor in Council take an action
referred to in paragraph (a) in relation to that project

(i) shall ensure that an environmental assessment of the project is
conducted as early as is practicable in the planning stages of the
project and before irrevocable decisions are made,

(ii) is, for the purposes of this Act and the regulations, except subsection
11(2) and sections 20 and 37, the responsible authority in relation to
the project,

(iii) shall consider the applicable reports and comments referred to in
sections 20 and 37, and

(iv) where applicable, shall perform the duties of the responsible
authority in relation to the project under section 38 as if it were the
responsible authority in relation to the project for the purposes of
paragraphs 20(1)(a) and 37(1)(a).

[...]

Factors to be considered

16. (1) Every screening or comprehensive study of a project and every mediation or
assessment by a review panel shall include a consideration of the following
factors:

(a) the environmental effects of the project, including the environmental
effects of malfunctions or accidents that may occur in connection with the
project and any cumulative environmental effects that are likely to result
from the project in combination with other projects or activities that have
been or will be carried out;
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(b) the significance of the effects referred to in paragraph (a);

(c) comments from the public that are received in accordance with this Act
and the regulations;

(d) measures that are technically and economically feasible and that would
mitigate any significant adverse environmental effects of the project; and

(e) any other matter relevant to the screening, comprehensive study,
mediation or assessment by a review panel, such as the need for the project
and alternatives to the project, that the responsible authority or, except in
the case of a screening, the Minister after consulting with the responsible
authority, may require to be considered.

Additional factors

(2) In addition to the factors set out in subsection (1), every comprehensive study of
a project and every mediation or assessment by a review panel shall include a
consideration of the following factors:

(a) the purpose of the project;

(b) alternative means of carrying out the project that are technically and
economically feasible and the environmental effects of any such alternative
means;

(c) the need for, and the requirements of, any follow-up program in respect
of the project; and

(d) the capacity of renewable resources that are likely to be significantly
affected by the project to meet the needs of the present and those of the
future.
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Determination of factors

(3) The scope of the factors to be taken into consideration pursuant to paragraphs
(1)(a),

(b) and (d) and (2)(b),
(c) and (d) shall be determined

(a) by the responsible authority; or

(b) where a project is referred to a mediator or a review panel, by the
Minister, after consulting the responsible authority, when fixing the terms
of reference of the mediation or review panel.

[...]

Decision of responsible authority following a screening

20. (1) The responsible authority shall take one of the following courses of action in
respect of a project after taking into consideration the screening report and any
comments filed pursuant to subsection 18(3):

(a) subject to subparagraph (c)(iii), where, taking into account the
implementation of any mitigation measures that the responsible authority
considers appropriate, the project is not likely to cause significant adverse
environmental effects, the responsible authority may exercise any power or
perform any duty or function that would permit the project to be carried
out in whole or in part;

(b) where, taking into account the implementation of any mitigation
measures that the responsible authority considers appropriate, the project is
likely to cause significant adverse environmental effects that cannot be
justified in the circumstances, the responsible authority shall not exercise
any power or perform any duty or function conferred on it by or under any
Act of Parliament that would permit the project to be carried out in whole
or in part; or
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(c) where

(i) it is uncertain whether the project, taking into account the
implementation of any mitigation measures that the responsible
authority considers appropriate, is likely to cause significant adverse
environmental effects,

(ii) the project, taking into account the implementation of any mitigation
measures that the responsible authority considers appropriate, is
likely to cause significant adverse environmental effects and
paragraph (b) does not apply, or

(iii) public concerns warrant a reference to a mediator or a review panel,
the responsible authority shall refer the project to the Minister for a
referral to a mediator or a review panel in accordance with section
29.

[...]

Referral to Minister

25. Subject to paragraphs 20(1)(b) and (c), where at any time a responsible authority
is of the opinion that

(a) a project, taking into account the implementation of any mitigation
measures that the responsible authority considers appropriate, may cause
significant adverse environmental effects, or

(b) public concerns warrant a reference to a mediator or a review panel, the
responsible authority may request the Minister to refer the project to a
mediator or a review panel in accordance with section 29.

[...]

Assessment by review panel
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34. A review panel shall, in accordance with any regulations made for that purpose
and with its term of reference,

(a) ensure that the information required for an assessment by a review
panel is obtained and made available to the public;

(b) hold hearings in a manner that offers the public an opportunity to
participate in the assessment;

(c) prepare a report setting out

(i) the rationale, conclusions and recommendations of the panel relating
to the environmental assessment of the project, including any
mitigation measures and follow-up program, and

(ii) a summary of any comments received from the public; and

(d) submit the report to the Minister and the responsible authority.

Powers of review panel

35. (1) A review panel has the power of summoning any person to appear as a
witness before the panel and of ordering the witness to

(a) give evidence, orally or in writing; and

(b) produce such documents and things as the panel considers necessary
for conducting its assessment of the project.

Enforcement powers

(2) A review panel has the same power to enforce the attendance of witnesses and to
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compel them to give evidence and produce documents and other things as is
vested in a court of record.

[...]

Decision of responsible authority

37. (1) Subject to subsections (1.1) to (1.3), the responsible authority shall take one
of the following courses of action in respect of a project after taking into
consideration the report submitted by a mediator or a review panel or, in the case
of a project referred back to the responsible authority pursuant to subsection
23(1), the comprehensive study report:

(a) where, taking into account the implementation of any mitigation
measures that the responsible authority considers appropriate,

(i) the project is not likely to cause significant adverse environmental
effects, or

(ii) the project is likely to cause significant adverse environmental
effects that can be justified in the circumstances, the responsible
authority may exercise any power or perform any duty or function
that would permit the project to be carried out in whole or in part; or

(b) where, taking into account the implementation of any mitigation
measures that the responsible authority considers appropriate, the project is
likely to cause significant adverse environmental effects that cannot be
justified in the circumstances, the responsible authority shall not exercise
any power or perform any duty or function conferred on it by or under any
Act of Parliament that would permit the project to be carried out in whole
or in part.

Approval of Governor in Council

(1.1) Where a report is submitted by a mediator or review panel,
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(a) the responsible authority shall take into consideration the report and,
with the approval of the Governor in Council, respond to the report;

(b) the Governor in Council may, for the purpose of giving the approval
referred to in paragraph ( a), require the mediator or review panel to clarify
any of the recommendations set out in the report; and

(c) the responsible authority shall take a course of action under subsection
(1) that is in conformity with the approval of the Governor in Council
referred to in paragraph (a).

[...]

Follow-up Program

Consideration of follow-up -- decision under paragraph 20(1)(a)

38. (1) Where a responsible authority takes a course of action under paragraph
20(1)(a), it shall consider whether a follow-up program for the project is
appropriate in the circumstances and, if so, shall design a follow-up program and
ensure its implementation.

Mandatory follow-up -- decision under paragraph 37(1)(a)

(2) Where a responsible authority takes a course of action under paragraph 37(1)(a),
it shall design a follow-up program for the project and ensure its implementation.

[...]

Joint Review Panels

Definition of "jurisdiction"
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40. (1) For the purposes of this section and sections 41 and 42, "jurisdiction"
includes

(a) a federal authority;

(b) the government of a province;

(c) any other agency or body established pursuant to an Act of Parliament
or the legislature of a province and having powers, duties or functions in
relation to an assessment of the environmental effects of a project;

(d) any body established pursuant to a land claims agreement referred to in
section 35 of the Constitution Act, 1982 and having powers, duties or
functions in relation to an assessment of the environmental effects of a
project;

(e) a government of a foreign state or of a subdivision of a foreign state, or
any institution of such a government; and

(f) an international organization of states or any institution of such an
organization.

Review panels established jointly with another jurisdiction

(2) Subject to section 41, where the referral of a project to a review panel is required
or permitted by this Act, the Minister

(a) may enter into an agreement or arrangement with a jurisdiction referred
to in paragraph (1)(a), (b), (c) or (d) that has powers, duties or functions in
relation to the assessment of the environmental effects of the project,
respecting the joint establishment of a review panel and the manner in
which the environmental assessment of the project is to be conducted by
the review panel; and
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(b) shall, in the case of a jurisdiction within the meaning of subsection
12(5) that has a responsibility or an authority to conduct an assessment of
the environmental effects of the project or any part of it, offer to consult
and cooperate with that other jurisdiction respecting the environmental
assessment of the project.

[...]

Conditions

41. An agreement or arrangement entered into pursuant to subsection 40(2) or (3),
and any document establishing a review panel under subsection 40(2.1), shall
provide that the environmental assessment of the project shall include a
consideration of the factors required to be considered under subsections 16(1)
and (2) and be conducted in accordance with any additional requirements and
procedures set out in the agreement and shall provide that

(a) the Minister shall appoint or approve the appointment of the
chairperson or appoint a co-chairperson, and shall appoint at least one
other member of the panel;

(b) the members of the panel are to be unbiased and free from any conflict
of interest relative to the project and are to have knowledge or experience
relevant to the anticipated environmental effects of the project;

(c) the Minister shall fix or approve the terms of reference for the panel;

(d) the review panel is to have the powers and immunities provided for in
section 35;

(e) the public will be given an opportunity to participate in the assessment
conducted by the panel;

(f) on completion of the assessment, the report of the panel will be
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submitted to the Minister; and

(g) the panel's report will be published.

1992, c. 37, s. 41; 1993, c. 34, s. 32(F); 1998, c. 25, s. 164; 2003, c. 9, s.
20.

[...]

* * *

Loi canadienne sur l'évaluation environnementale, 1992, ch. 37

[...]
OBJET
Objet

4. (1) La présente loi a pour objet :

a) de veiller à ce que les projets soient étudiés avec soin et prudence avant
que les autorités fédérales prennent des mesures à leur égard, afin qu'ils
n'entraînent pas d'effets environnementaux négatifs importants;

b) d'inciter ces autorités à favoriser un développement durable propice à la
salubrité de l'environnement et à la santé de l'économie;

b.1) de faire en sorte que les autorités responsables s'acquittent de
leurs obligations afin d'éviter tout double emploi dans le processus
d'évaluation environnementale;

b.2) de promouvoir la collaboration des gouvernements fédéral et
provinciaux, et la coordination de leurs activités, dans le cadre du
processus d'évaluation environnementale de projets;
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b.3) de promouvoir la communication et la collaboration entre les
autorités responsables et les peuples autochtones en matière
d'évaluation environnementale;

c) de faire en sorte que les éventuels effets environnementaux négatifs
importants des projets devant être réalisés dans les limites du Canada ou du
territoire domanial ne débordent pas ces limites;

d) de veiller à ce que le public ait la possibilité de participer de façon
significative et en temps opportun au processus de l'évaluation
environnementale.

Mission du gouvernement du Canada

(2) Pour l'application de la présente loi, le gouvernement du Canada, le ministre,
l'Agence et les organismes assujettis aux dispositions de celle-ci, y compris les
autorités fédérales et les autorités responsables, doivent exercer leurs pouvoirs de
manière à protéger l'environnement et la santé humaine et à appliquer le principe
de la prudence.

1992, ch. 37, art. 4; 1993, ch. 34, art. 19(F); 1994, ch. 46, art. 1; 2003, ch. 9, art.
2.

Projets visés

5. (1) L'évaluation environnementale d'un projet est effectuée avant l'exercice d'une
des attributions suivantes :

a) une autorité fédérale en est le promoteur et le met en oeuvre en tout ou
en partie;

b) une autorité fédérale accorde à un promoteur en vue de l'aider à mettre
en oeuvre le projet en tout ou en partie un financement, une garantie
d'emprunt ou toute autre aide financière, sauf si l'aide financière est
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accordée sous forme d'allègement -- notamment réduction, évitement,
report, remboursement, annulation ou remise -- d'une taxe ou d'un impôt
qui est prévu sous le régime d'une loi fédérale, à moins que cette aide soit
accordée en vue de permettre la mise en oeuvre d'un projet particulier
spécifié nommément dans la loi, le règlement ou le décret prévoyant
l'allègement;

c) une autorité fédérale administre le territoire domanial et en autorise la
cession, notamment par vente ou cession à bail, ou celle de tout droit
foncier relatif à celui-ci ou en transfère à Sa Majesté du chef d'une
province l'administration et le contrôle, en vue de la mise en oeuvre du
projet en tout ou en partie;

d) une autorité fédérale, aux termes d'une disposition prévue par règlement
pris en vertu de l'alinéa 59f), délivre un permis ou une licence, donne toute
autorisation ou prend toute mesure en vue de permettre la mise en oeuvre
du projet en tout ou en partie.

Projets nécessitant l'approbation du gouverneur en conseil

(2) Par dérogation à toute autre disposition de la présente loi :

a) l'évaluation environnementale d'un projet est obligatoire, avant que le
gouverneur en conseil, en vertu d'une disposition désignée par règlement
aux termes de l'alinéa 59g), prenne une mesure, notamment délivre un
permis ou une licence ou accorde une approbation, autorisant la réalisation
du projet en tout ou en partie;

b) l'autorité fédérale qui, directement ou par l'intermédiaire d'un ministre
fédéral, recommande au gouverneur en conseil la prise d'une mesure visée
à l'alinéa a) à l'égard du projet :

(i) est tenue de veiller à ce que l'évaluation environnementale du projet
soit effectuée le plus tôt possible au stade de la planification de
celui-ci, avant la prise d'une décision irrévocable,

(ii) est l'autorité responsable à l'égard du projet pour l'application de la
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présente loi -- à l'exception du paragraphe 11(2) et des articles 20 et
37 -- et de ses règlements,

(iii) est tenue de prendre en compte les rapports et observations
pertinents visés aux articles 20 et 37,

(iv) le cas échéant, est tenue d'exercer à l'égard du projet les attributions
de l'autorité responsable prévues à l'article 38 comme si celle-ci était
l'autorité responsable à l'égard du projet pour l'application des
alinéas 20(1)a) et 37(1)a).

[...]

Éléments à examiner

16. (1) L'examen préalable, l'étude approfondie, la médiation ou l'examen par une
commission d'un projet portent notamment sur les éléments suivants :

a) les effets environnementaux du projet, y compris ceux causés par les
accidents ou défaillances pouvant en résulter, et les effets cumulatifs que
sa réalisation, combinée à l'existence d'autres ouvrages ou à la réalisation
d'autres projets ou activités, est susceptible de causer à l'environnement;

b) l'importance des effets visés à l'alinéa a);
c) les observations du public à cet égard, reçues conformément à la présente

loi et aux règlements;
d) les mesures d'atténuation réalisables, sur les plans technique et

économique, des effets environnementaux importants du projet;
e) tout autre élément utile à l'examen préalable, à l'étude approfondie, à la

médiation ou à l'examen par une commission, notamment la nécessité du
projet et ses solutions de rechange, -- dont l'autorité responsable ou, sauf
dans le cas d'un examen préalable, le ministre, après consultation de
celle-ci, peut exiger la prise en compte.

Éléments supplémentaires

(2) L'étude approfondie d'un projet et l'évaluation environnementale qui fait l'objet
d'une médiation ou d'un examen par une commission portent également sur les

Page 36



éléments suivants :

a) les raisons d'être du projet;

b) les solutions de rechange réalisables sur les plans technique et
économique, et leurs effets environnementaux;

c) la nécessité d'un programme de suivi du projet, ainsi que ses modalités;

d) la capacité des ressources renouvelables, risquant d'être touchées de
façon importante par le projet, de répondre aux besoins du présent et à
ceux des générations futures.

Obligations

(3) L'évaluation de la portée des éléments visés aux alinéas (1)a), b) et d) et (2)b), c)
et d) incombe :

a) à l'autorité responsable;

b) au ministre, après consultation de l'autorité responsable, lors de la
détermination du mandat du médiateur ou de la commission d'examen.

[...]

Décision de l'autorité responsable

20. (1) L'autorité responsable prend l'une des mesures suivantes, après avoir pris en
compte le rapport d'examen préalable et les observations reçues aux termes du
paragraphe 18(3) :

a) sous réserve du sous-alinéa c)(iii), si la réalisation du projet n'est pas
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susceptible, compte tenu de l'application des mesures d'atténuation qu'elle
estime indiquées, d'entraîner des effets environnementaux négatifs
importants, exercer ses attributions afin de permettre la mise en oeuvre
totale ou partielle du projet;

b) si, compte tenu de l'application des mesures d'atténuation qu'elle estime
indiquées, la réalisation du projet est susceptible d'entraîner des effets
environnementaux négatifs importants qui ne peuvent être justifiés dans les
circonstances, ne pas exercer les attributions qui lui sont conférées sous le
régime d'une loi fédérale et qui pourraient lui permettre la mise en oeuvre
du projet en tout ou en partie;

c) s'adresser au ministre pour une médiation ou un examen par une
commission prévu à l'article 29 :

(i) s'il n'est pas clair, compte tenu de l'application des mesures
d'atténuation qu'elle estime indiquées, que la réalisation du projet
soit susceptible d'entraîner des effets environnementaux négatifs
importants,

(ii) si la réalisation du projet, compte tenu de l'application de mesures
d'atténuation qu'elle estime indiquées, est susceptible d'entraîner des
effets environnementaux négatifs importants et si l'alinéa b) ne
s'applique pas,

(iii) si les préoccupations du public le justifient.

[...]

Examen par une commission

25. Sous réserve des alinéas 20(1)b) et c), à tout moment, si elle estime soit que le
projet, compte tenu de l'application des mesures d'atténuation qu'elle estime
indiquées, peut entraîner des effets environnementaux négatifs importants, soit
que les préoccupations du public justifient une médiation ou un examen par une
commission, l'autorité responsable peut demander au ministre d'y faire procéder
conformément à l'article 29.
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[...]

Commission d'évaluation environnementale

34. La commission, conformément à son mandat et aux règlements pris à cette fin :

a) veille à l'obtention des renseignements nécessaires à l'évaluation
environnementale d'un projet et veille à ce que le public y ait accès;

b) tient des audiences de façon à donner au public la possibilité de
participer à l'évaluation environnementale du projet;

c) établit un rapport assorti de sa justification, de ses conclusions et
recommandations relativement à l'évaluation environnementale du projet,
notamment aux mesures d'atténuation et au programme de suivi, et
énonçant, sous la forme d'un résumé, les observations reçues du public;

d) présente son rapport au ministre et à l'autorité responsable.

Pouvoirs de la commission

35. (1) La commission a le pouvoir d'assigner devant elle des témoins et de leur
ordonner de :

a) déposer oralement ou par écrit;

b) produire les documents et autres pièces qu'elle juge nécessaires en vue
de procéder à l'examen dont elle est chargée.

Pouvoirs de contrainte

(2) La commission a, pour contraindre les témoins à comparaître, à déposer et à

Page 39



produire des pièces, les pouvoirs d'une cour d'archives.

[...]

Autorité responsable

37. (1) Sous réserve des paragraphes (1.1) à

(1.3), l'autorité responsable, après avoir pris en compte le rapport du médiateur
ou de la commission ou, si le projet lui est renvoyé aux termes du paragraphe
23(1), le rapport d'étude approfondie, prend l'une des décisions suivantes :

a) si, compte tenu de l'application des mesures d'atténuation qu'elle estime
indiquées, la réalisation du projet n'est pas susceptible d'entraîner des effets
environnementaux négatifs importants ou est susceptible d'en entraîner qui
sont justifiables dans les circonstances, exercer ses attributions afin de
permettre la mise en oeuvre totale ou partielle du projet;

b) si, compte tenu de l'application des mesures d'atténuation qu'elle estime
indiquées, la réalisation du projet est susceptible d'entraîner des effets
environnementaux qui ne sont pas justifiables dans les circonstances, ne
pas exercer les attributions qui lui sont conférées sous le régime d'une loi
fédérale et qui pourraient permettre la mise en oeuvre du projet en tout ou
en partie.

Agrément du gouverneur en conseil

(1.1) Une fois pris en compte le rapport du médiateur ou de la commission, l'autorité
responsable est tenue d'y donner suite avec l'agrément du gouverneur en conseil,
qui peut demander des précisions sur l'une ou l'autre de ses conclusions; l'autorité
responsable prend alors la décision visée au titre du paragraphe (1)
conformément à l'agrément.

[...]
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Programme de suivi

Décision au titre de l'al. 20(1)a) : suivi 38. (1) Si elle décide de la mise en oeuvre
conformément à l'alinéa 20(1)a), l'autorité responsable examine l'opportunité
d'un programme de suivi dans les circonstances; le cas échéant, elle procède à
l'élaboration d'un tel programme et veille à son application.

Décision au titre de l'al. 37(1)a) : suivi

(2) Si elle décide de la mise en oeuvre conformément à l'alinéa 37(1)a), l'autorité
responsable élabore un programme de suivi et veille à son application.

[...]

Examen conjoint

Définition d'"instance"

40. (1) Pour l'application du présent article et des articles 41 et 42, "instance"
s'entend notamment :

a) d'une autorité fédérale;
b) du gouvernement d'une province;

c) de tout autre organisme établi sous le régime d'une loi provinciale ou
fédérale ayant des attributions relatives à l'évaluation des effets
environnementaux d'un projet;

d) de tout organisme, constitué aux termes d'un accord sur des
revendications territoriales visé à l'article 35 de la Loi constitutionnelle de
1982, ayant des attributions relatives à l'évaluation des effets
environnementaux d'un projet;

Page 41



e) du gouvernement d'un État étranger, d'une subdivision politique d'un
État étranger ou de l'un de leurs organismes;

f) d'une organisation internationale d'États ou de l'un de ses organismes.

Examen conjoint

(2) Sous réserve de l'article 41, dans le cas où il estime qu'un examen par une
commission est nécessaire ou possible, le ministre :

a) peut conclure avec l'instance visée à l'alinéa (1)a), b), c) ou d) exerçant
des attributions relatives à l'évaluation des effets environnementaux du
projet un accord relatif à la constitution conjointe d'une commission et aux
modalités de l'évaluation environnementale du projet par celle-ci;

b) est tenu, dans le cas d'une instance, au sens du paragraphe 12(5), qui a la
responsabilité ou le pouvoir d'entreprendre l'évaluation des effets
environnementaux de tout ou partie du projet, d'offrir de consulter et de
coopérer avec celle-ci à l'égard de l'évaluation environnementale du projet.

[...]

Conditions de l'examen conjoint

41. Les accords conclus aux termes des paragraphes 40(2) ou (3) et les documents
visés au paragraphe 40(2.1) contiennent une disposition selon laquelle
l'évaluation environnementale du projet prend en compte les éléments prévus aux
paragraphes 16(1) et

(2) et est effectuée conformément aux exigences et modalités supplémentaires qui y
sont contenues ainsi que les conditions suivantes :

a) le ministre nomme le président, ou approuve sa nomination, ou nomme
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le coprésident et nomme au moins un autre membre de la commission;

b) les membres de la commission sont impartiaux, non en conflit d'intérêts
avec le projet et pourvus des connaissances et de l'expérience voulues
touchant les effets environnementaux prévus du projet;

c) le ministre fixe ou approuve le mandat de la commission;

d) les pouvoirs et immunités prévus à l'article 35 sont conférés à la
commission;

e) le public aura la possibilité de participer à l'examen;

f) dès l'achèvement de l'examen, la commission lui présentera un rapport;

g) le rapport sera publié.

1992, ch. 37, art. 41; 1993, ch. 34, art. 32(F); 1998, ch. 25, art. 164; 2003,
ch. 9, art. 20.

[...]
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Application by the Prairie Acid Rain Coalition, the Pembina Institute for Appropriate Development,
and Toxics Watch Society of Alberta for judicial review of the decision of the Department of
Fisheries and Oceans regarding the scope of an environmental assessment. The Coalition, Pembina
and Toxics Watch were non-profit environmental organizations. Truenorth Energy Corporation had
undertaken to develop an oil sands extraction mine. The project involved the removal of oil-laden
soil and required the destruction of a fish-bearing creek which ran through the area of the proposed
mine. Truenorth required authorization from the Minister of Fisheries and Oceans to destroy the fish
and fish habitat. The Department was responsible for identifying the scope of the project in relation
to which an environmental assessment was to be conducted. The Department determined that the
scope of the project was the destruction of the bed and channel and the construction of diversions.
All of the federal authorities except for Environment Canada agreed with the Department's
determination of the scope of the project. The Department decided to keep the scoping decision as
initially made. The applicants argued that the Department erred in its interpretation of the project.
They argued that the destruction of the creek was an impact of the project, not the project itself, and
that a comprehensive study of the entire project was required.

HELD: Application dismissed. The decision to limit the scope of an assessment to the destruction of
the creek was reasonable and legally appropriate. It was not Parliament's intent to authorize the
Department to environmentally assess aspects of a project that were unrelated to heads of federal
jurisdiction. The destruction of the creek constituted a project in its own right.

Statutes, Regulations and Rules Cited:

Canadian Environmental Assessment Act, S.C. 1992, chap. C-37, ss. 2, 5, 5(d), 5(1), 5(1)(a),
5(1)(b), 5(1)(c), 5(1)(d), 15, 15(1), 15(3), 16(1), 16(1)(a), 16(2), 16(3), 18(1), 20, 20(1), 20(1)(a),
20(1)(b), 20(2), 21, 21(a), 23, 25, 29, 37, 37(1), 37(1)(a)(ii), 37(2), 42, 43, 44, 59(f).

Comprehensive Study List Regulations, SOR/94-638, ss. 2, 3, 59(b).

Constitution Act, 1867, s. 92.

Fisheries Act, R.S., c. F-14, ss. 6(e), 35, 35(a), 35(2), 36(3).

Inclusion List Regulation, ss. 3.

Regulations Respecting the Coordination by Federal Authorities of Environmental Assessment
Procedures and Requirements, SOR/97-181, s. 8(a).

Counsel:

Timothy Howard, for the applicants.

Bruce Hughson (Minister) and Martin Ignasiak (TrueNorth Energy Corp.), for the respondents.
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REASONS FOR ORDER AND ORDER

RUSSELL:--

The Application

1 The Department of Fisheries and Oceans Canada ("DFO") is the Responsible Authority under
the Canadian Environmental Assessment Act, S.C. 1992, chap. C-37 ("CEAA") for a project
derived for the purposes of CEAA from a proposal of the respondent TrueNorth Energy
Corporation ("TrueNorth").

2 TrueNorth proposes to develop an oil sands extraction mine near Fort McMurray, Alberta. The
mine involves the removal of oil-laden soil. A fish-bearing stream, Fort Creek, runs through the
area of the proposed mine. The development requires the destruction of Fort Creek. This means that
an authorization to destroy fish and fish habitat is required by s. 35 of the Fisheries Act, R.S., c.
F-14 ("Fisheries Act").

3 Section 15 of CEAA gives the Responsible Authority responsibility to determine the scope of
the project to be assessed.

4 For the purposes of the required environmental assessment, DFO identified the scope of the
project in relation to which an environmental assessment should be conducted as the destruction of
Fort Creek and associated activities. That decision ("Decision") was distributed to the relevant
parties by DFO in a letter dated December 13, 2002 and is the subject of the present judicial review
application by the Applicants.

BACKGROUND

5 On August 30, 2000, TrueNorth announced its plans for an oil sands mine. It proposed to
construct a surface mining and bitumen extraction operation 90 kilometres north of Fort McMurray,
Alberta.

6 Based on the information available to DFO from various TrueNorth disclosures, it became
apparent to DFO that TrueNorth's proposal entailed the de-watering of Fort Creek (a tributary of the
Athabasca River), an undertaking that seemed likely to cause a harmful alteration, disruption, or
destruction of fish habitat ("HADD"). Under s. 35 of the Fisheries Act, such a HADD is prohibited
unless expressly authorized by the Minister of Fisheries and Oceans ("Minister"). Pursuant to ss.
5(1)(d) of CEAA, no authorization may be issued under s. 35 of the Fisheries Act before an
environmental assessment is concluded under CEAA.
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7 In anticipation of receipt of an application for a s. 35(2) authorization, on October 2, 2000 DFO
declared itself the Responsible Authority for the purpose of the assessment. By virtue of her
position as the Area Chief, Habitat with the DFO, Ms. Dorothy Majewski was responsible for
ensuring that DFO conducted the regulatory processes under the Fisheries Act and CEAA in
accordance with the law.

8 On April 23, 2001, DFO received a formal application for a s. 35(2) Fisheries Act authorization
from TrueNorth. As anticipated earlier, TrueNorth's application confirmed that Fort Creek would be
de-watered and diverted. From DFO's review of the TrueNorth application it became apparent that
only the destruction of the bed and channel of Fort Creek and the diversion of Fort Creek were
works or undertakings that could cause a HADD.

9 In July 2001, DFO obtained TrueNorth's environmental impact assessment ("EIA"), a
document required by the Province of Alberta for the purposes of its review of TrueNorth's
proposal. The EIA identified fish tainting as a potential issue of high significance. Fish tainting is a
long term declining quality of fish caused either by natural seepage or by the deposit of a
deleterious substance into waters frequented by fish. The deposit of a deleterious substance into
waters frequented by fish is prohibited by s. 36(3) of the Fisheries Act. This was not subject to an
authorization under s. 35(a) of the Fisheries Act. The report contemplated the possibility of the
deposit coming from the operations of True North's mine.

10 The issue of fish tainting turned out to be speculative. On May 10, 2002, TrueNorth provided
DFO with a consultant's report that revised its July, 2001 findings contained in the EIA by reducing
the potential fish tainting effects to the level of negligible. On July 31, 2002, in response to DFO's
earlier request following the consultant's report, Environment Canada provided its expert advice
which, while not necessarily disputing TrueNorth's assessment that fish tainting effects would be
negligible, urged that further studies be conducted.

11 In July, 2002, DFO participated as an intervener in the hearings conducted by the Province of
Alberta through the Alberta Energy and Utilities Board ("AEUB") in relation to the TrueNorth
mining proposal. Unlike under the Fisheries Act, where permitting in relation to the TrueNorth
proposal is contemplated only in relation to those works or undertakings that could cause a HADD,
the Province of Alberta regulates the totality of the activities contemplated by TrueNorth. Because
of DFO's expertise in fisheries matters, DFO's participation in provincial hearings was aimed at
assisting the Province of Alberta in addressing potential issues that could arise in relation to
fisheries. Environment Canada was another expert federal department that participated in the
provincial hearings. DFO's participation necessitated a consideration of those findings that are
relevant to the conduct of the federal regulatory and environmental assessment processes.

12 DFO circulated its preliminary scoping decision in a letter dated August 15, 2002 as follows:

For the purposes of the required environmental assessment, DFO has identified
the scope of the project in relation to which an environmental assessment is to be
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conducted as follows:

1. The destruction of the bed and channel of Fort Creek
2. The construction of temporary or permanent diversions of Fort Creek
3. The construction of site de-watering and drainage works
4. The construction and operation of associated sediment and erosion control works
5. The construction of any Fort Creek crossings and associated approaches
6. The construction and operation of any fish habitat compensation works as

required by DFO
7. The construction of camps and storage areas associated with (1) through (7)
8. Site clearing and removal of riparian vegetation associated with (1) through (8).

13 On September 6, 2002, the Government of Canada served its submissions on the AEUB and
the participants in the provincial hearings.

14 Section 8 of the Regulations Respecting the Coordination by Federal Authorities of
Environmental Assessment Procedures and Requirements, SOR/97-181 requires the Responsible
Authority to consult with other federal authorities before determining the scope of the project
pursuant to s. 15(1) of CEAA.

15 Parks Canada Agency in a letter to DFO dated August 29, 2002 indicated that it was in
agreement with the scope of the project as proposed by DFO in its letter of August 15, 2002.

16 Natural Resources Canada in a letter to DFO dated November 25, 2002 indicated that, as the
Responsible Authority for the project, DFO had full discretion under CEAA to determine the scope
of the project and Natural Resources had no opinion on its scoping decision.

17 On October 8, 2002, Environment Canada recommended as follows:

[T]he scope of the project be expanded beyond that proposed in [DFO's] letter of
August 15, 2002, to include the entire project as defined by TrueNorth Energy
Ltd. in its combined application to the Alberta Energy Utilities Board and
Alberta Environment. This would also ensure an effective harmonized approach
to environmental assessment, and would be consistent with the scope of project
for which the preparation of the environmental impact assessment report was
required under the Alberta Environmental Protection and Enhancement Act.

18 On October 9, 2002, Applicants' counsel submitted a letter arguing that the proposed scoping
was too narrow and that a comprehensive study was required.

19 On December 13, 2002, DFO issued its final scoping Decision with scoping unchanged from
its August 15, 2002 preliminary decision.
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20 In arriving at the final scoping Decision, Ms. Majewski was guided by the principles that the
determination must be reasonable and made on a case-by case basis. Ms. Majewski determined the
scope of the project to be that which includes the undertakings and activities that require
authorization under s. 35(2) of the Fisheries Act and give rise to the application of CEAA and the
ancillary works and activities. Accordingly, she scoped in the destruction of the bed channel of Fort
Creek because it entails physical activities prescribed to be a "project" for the purpose of CEAA
pursuant to Part VII of the Schedule of the Inclusion List Regulations. The remaining elements of
her scoping Decision entail the ancillary works and activities, including a Fort Creek diversion
channel.

21 Had the water flows of Fort Creek into a diversion channel exceeded limits shown in s. 9 of
the Comprehensive Study List Regulations, a comprehensive study would have been required. Since
this was not the case, Ms. Majewski concluded that the environmental assessment under CEAA
should be conducted at a screening level.

22 In reaching her final Decision on scoping Ms. Majewski took into consideration all comments,
including those made by the Applicants' counsel, as well as the findings of the provincial hearing.

DECISION UNDER REVIEW

23 Because its mining project will impact Fort Creek, a fish-bearing water course, TrueNorth was
required to obtain authorization from DFO pursuant to s. 35(2) of the Fisheries Act to undertake
work that may affect fish habitat. As a result of TrueNorth's s. 35(2) Fisheries Act application
("35(2) Application"), s. 5(d) of CEAA was triggered. This means that the Responsible Authority,
in this case DFO, must determine, pursuant to s. 15 of CEAA, the scope of the project to be subject
to an environmental assessment under CEAA.

24 Although DFO, as the Responsible Authority, was engaged in determining the scope of the
project to be subject to environmental assessment under CEAA, it continued to be engaged in the
process established by the AEUB and Alberta Environment. Environment Canada also continued to
be involved in the process established by the AEUB and Alberta Environment.

25 In respect of TrueNorth's 35(2) Application, by way of letter dated August 15, 2002, DFO
advised that it had identified the scope of the project in relation to which an environmental
assessment under CEAA ought to be conducted.

26 Prior to finalizing its determination as to the scope of the project, DFO allowed other federal
authorities to comment on its proposed scope of the project. Responses to DFO's letter dated August
15, 2002 were received from Health Canada, Parks Canada, Natural Resources Canada and
Environment Canada. All of these federal authorities, except for Environment Canada, agreed with
DFO's determination of the scope of the project.

27 The scoping Decision under challenge is contained in a letter dated December 13, 2002,
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wherein DFO determined that, having reviewed the responses received from Health Canada, Parks
Canada, Natural Resources and Environment Canada, the scope of the project for the purposes of an
environmental assessment under CEAA would be the same as set out in its letter of August 15, 2002
("Scoping Decision").

THE APPLICANTS' INTEREST IN THE PROJECT

28 Prairie Acid Rain Coalition ("PARC") is a non-profit coalition of environmental organizations
in the three prairie-provinces who are concerned about acid rain and acid deposition. The purpose
and mandate of PARC are to review the regulatory processes for air emissions, to promote
alternative energy sources and the use of the best available technology, and to increase public
awareness. PARC was formed in 1982.

29 Pembina Institute for Appropriate Development ("Pembina Institute") is a non-profit
environmental policy research and education organization founded in 1986 in Drayton Valley,
Alberta. For the past ten years, the Pembina Institute has researched, reviewed, consulted and
presented at formal hearings on a lengthy list of oil sands developments.

30 Toxics Watch Society of Alberta ("Toxics Watch") is a non-profit society incorporated in
1988. The purposes of Toxics Watch are to promote environmental health in Alberta through public
awareness for the safe control of toxic chemicals, to conduct and review research on toxic
chemicals, and to promote strategies to avoid or reduce chemical waste. Toxics Watch also has an
extensive history of involvement in formal hearings on oil sands developments.

31 The Oil Sands Environmental Coalition ("OSEC") is a coalition of environmental groups that
has represented the interests of the environmental community in reviewing and intervening in oil
sands development plan approval processes since 1995. Both Toxics Watch and the Pembina
Institute are member groups, each being responsible for particular issues arising from EIAs. OSEC
and PARC coordinate their work on oil sands development through OSEC's consultative process.

32 Each Applicant has demonstrated both a long-term commitment to, and substantial
involvement in, the processes by which the monitoring, regulating and abating of the oil sands
industry's various environmental impacts are undertaken.

33 Each Applicant has demonstrated substantial involvement in the review and approval
processes undertaken with respect to TrueNorth's Fort Hills oil sands project. Both the Pembina
Institute and Toxics Watch, through OSEC, performed a pre-application review of TrueNorth's
application and provided written and oral evidence during the AEUB hearing. PARC provided input
and assistance to OSEC during the hearing.

34 Toxics Watch, on behalf of OSEC, also met with federal authorities to discuss the federal
assessment process and telephoned DFO twice to follow-up on the scoping Decision. PARC
advised OSEC on the federal assessment process.
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35 Each Applicant opposes DFO's Decision to scope TrueNorth's Fort Hills oil sands project as
limited to the destruction of Fort Creek. Their shared concerns relate to: the potential for the oil
sands project's emissions to contribute to acid rain and greenhouse gas emissions; the cumulative
impacts of the project in combination with other oil sands projects; a lack of specificity in proposed
mitigation measures; a lack of federal involvement in the mitigation of the project's effects; and the
integrity of CEAA assessment process.

PERTINENT LEGISLATION

36 The decision under review is the scoping Decision made by DFO pursuant to s. 15(1) of the
Canadian Environmental Assessment Act, S.C. 1992, c-37, s. 15(1) ("CEAA")which reads as
follows:

15. (1) The scope of the project in relation to which an environmental assessment is
to be conducted shall be determined by

(a) the responsible authority;

* * *

15. (1) L'autorité responsable ou, dans le cas où le projet est renvoyé à la médiation
ou à l'examen par une commission, le ministre, après consultation de l'autorité
responsable, détermine la portée du projet à l'égard duquel l'évaluation
environnementale doit être effectuée.

37 The Regulations Respecting the Coordination by Federal Authorities of Environmental
Assessment Procedures and Requirements, SOR/97-181 ("Regulations") require the Responsible
Authority to consult with federal authorities before determining the scope of the project pursuant to
s. 15(1) of CEAA. Subsection 8(a) of the Regulations reads as follows:

8. Where a project is subject to a screening or a comprehensive study, the
responsible authorities other than a federal authority referred to in section 7 shall,
after consulting with all federal authorities that respond pursuant to paragraph
6(1)(c), together determine

(a) the scope of the project pursuant to subsection 15(1) of the Act;

* * *

8. Si un projet fait l'objet d'un examen préalable ou d'une étude approfondie, les
autorités responsables, autres que l'autorité fédérale visée à l'article 7, doivent,
après avoir consulté les autorités fédérales qui ont fait parvenir une réponse en
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vertu de l'alinéa 6(1)c), déterminer ensemble :

a) la portée du projet en application du paragraphe 15(1) de la Loi;

38 Project is defined under s. 2 of CEAA as follows:

2. (1) In this Act, "project" means

(a) in relation to a physical work, any proposed construction, operation,
modification, decommissioning, abandonment or other undertaking in
relation to that physical work, or

(b) any proposed physical activity not relating to a physical work that is
prescribed or is within a class of physical activities that is prescribed
pursuant to regulations made under paragraph 59(b);

* * *

2. (1) Les définitions qui suivent s'appliquent à la présente loi.

"projet" Réalisation -- y compris l'exploitation, la modification, la désaffectation
ou la fermeture -- d'un ouvrage ou proposition d'exercice d'une activité concrète,
non liée à un ouvrage, désignée par règlement ou faisant partie d'une catégorie
d'activités concrètes désignée par règlement aux termes de l'alinéa 59b).

39 DFO declared itself a Responsible Authority in anticipation of receipt of a s. 35(2)
authorization. Section 35 of the Fisheries Act, R.S., c. F-14, reads as follows:

35. (1) No person shall carry on any work or undertaking that results in the harmful
alteration, disruption or destruction of fish habitat.

(2) No person contravenes subsection (1) by causing the alteration, disruption or
destruction of fish habitat by any means or under any conditions authorized by
the Minister or under regulations made by the Governor in Council under this
Act.

* * *

35. (1) Il est interdit d'exploiter des ouvrages ou entreprises entraînant la
détérioration, la destruction ou la perturbation de l'habitat du poisson.

(2) Le paragraphe (1) ne s'applique pas aux personnes qui détériorent, détruisent ou
perturbent l'habitat du poisson avec des moyens ou dans des circonstances
autorisés par le ministre ou conformes aux règlements pris par le gouverneur en
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conseil en application de la présente loi.

40 Pursuant to s. 5(1)(d) of CEAA, no authorization prescribed by regulations made under para.
59(f) of CEAA may be issued before an environmental assessment is concluded under CEAA.
Subsection 5(1)(d) of CEAA reads:

5. (1) An environmental assessment of a project is required before a federal
authority exercises one of the following powers or performs one of the following
duties or functions in respect of a project, namely, where a federal authority

...

(d) under a provision prescribed pursuant to paragraph 59(f), issues a permit or
licence, grants an approval or takes any other action for the purpose of
enabling the project to be carried out in whole or in part.

* * *

5. (1) L'évaluation environnementale d'un projet est effectuée avant l'exercice d'une
des attributions suivantes :

...

d) une autorité fédérale, aux termes d'une disposition prévue par règlement
pris en vertu de l'alinéa 59f), délivre un permis ou une licence, donne toute
autorisation ou prend toute mesure en vue de permettre la mise en oeuvre
du projet en tout ou en partie.

41 Subsection 35(2) of the Fisheries Act, under which the authorization sought by TrueNorth
would be issued, is a "provision prescribed pursuant to para. 59(f)" (Law List Regulations,
SOR/94-636, Schedule I, Part I, Item 6(e)).

ISSUES

42 The issue on this application is whether DFO committed a reviewable error in the Decision
issued December 13, 2002 concerning the scope of the project. The Applicants submit that the
Decision, and the reasons supporting it, disclose three errors which they describe as follows:

a. An error in interpretation of the scope of the federal assessment power under the
CEAA, reviewable on the standard of correctness;
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b. An error in interpretation of the definition of "project" and the Inclusion List
Regulation under the CEAA, reviewable on the standard of correctness; and

c. An unreasonable exercise of discretion in determining the scope of the project to
be assessed, reviewable on the standard of reasonableness simpliciter.

ARGUMENTS

Applicants

Generally

43 The Applicants submit that the application of CEAA to the project is straightforward.
TrueNorth is planning to build an oil sands project that requires the issuance of a federal permit and
this triggers an assessment under CEAA. The destruction of the Fort Creek is an impact of that
project, not a separate project in and of itself. Because the oil sands project exceeds two separate
thresholds set out in the Comprehensive Study List Regulations, SOR/94-638, a comprehensive
study of the project is required.

44 DFO's Decision defines the project as something other than what it obviously is, thereby
avoiding responsibility for the proper assessment and mitigation of the project's full impacts. This
attempt should fail because it rests on an erroneous interpretation of CEAA and renders significant
portions of CEAA unworkable or absurd.

45 The Applicants' argument addresses the following issues: the framework of CEAA; the error
in interpretation of the scope of the federal assessment power; the error in interpretation of the
definition of "project" and the Inclusion List Regulation, SOR/94-637; the unreasonable exercise of
discretion; and the implications of DFO's error.

The Framework of CEAA

46 CEAA governs the environmental assessment responsibilities of all federal departments and
agencies. For present purposes, it determines three relevant issues: when does the duty to prepare an
assessment arise; what type of assessment must be done; and what are the steps to take after an
assessment has been completed.

47 Section 5, known as the "triggering section," establishes the circumstances under which the
duty to prepare an environmental assessment arises. There must be some form of federal
involvement in the project to be assessed. The federal authority might be the proponent of the
project, or it might provide financial assistance to the project proponent, or it might provide access
to, or use of, federal lands to enable the project to be carried out.

48 In the case at bar, federal involvement is by way of the issuance or a grant a prescribed permit,
licence or approval "for the purpose of enabling the project to be carried out in whole or in part" (s.
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5(1)(d)). The Law List Regulation lists the prescribed permits, licences and approvals, and includes
s. 35(2) authorizations under the Fisheries Act at Part 1, s. 6(e).

49 Section 5 also refers to a "project" as defined by CEAA. The definition of "project" in s. 2 has
two parts:

"project" means

(a) in relation to a physical work, any proposed construction, operation,
modification, decommissioning, abandonment or other undertaking in relation to
that physical work, or

(b) any proposed physical activity not relating to a physical work that is prescribed
or is within a class of physical activities that is prescribed pursuant to regulations
made under paragraph 59(b);

* * *

"projet" Réalisation -- y compris l'exploitation, la modification, la désaffectation
ou la fermeture -- d'un ouvrage ou proposition d'exercice d'une activité concrète,
non liée à un ouvrage, désignée par règlement ou faisant partie d'une catégorie
d'activités concrètes désignée par règlement aux termes de l'alinéa 59b).

50 The Inclusion List Regulation prescribes the proposed physical activities pursuant to ss. (b) of
the definition and s. 59(b).

51 Once the duty to prepare an assessment is triggered, the form of assessment must be
determined. CEAA provides for three types of assessment: screenings; comprehensive studies; and
mediation or assessment by a review panel. Each ascending level of assessment, moving from
screening up to mediation or review panel, entails a more detailed and in-depth examination of a
project.

52 Under s. 18(1) of CEAA, a Responsible Authority must prepare a screening of the project,
unless the project is described in the Comprehensive Study List. Screening is, therefore, the default
level of assessment. Where a project is described in the Comprehensive Study List, s. 21 of CEAA
requires the Responsible Authority to "ensure that a comprehensive study is conducted," or "refer
the project to the Minister [of Environment] for a referral to a mediator or a review panel."

53 The Comprehensive Study List is found in the Comprehensive Study List Regulations, as
amended, which at s. 3 lists projects "for which a comprehensive study is required" and specifically
mentions the following:
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PART IV OIL AND GAS PROJECTS

The proposed construction, decommissioning or abandonment of

(a) a platform, artificial island or any other physical work for the production of oil
and gas, where the platform, island or work is located offshore in salt water or
fresh water;

(b) a heavy oil or oil sands processing facility with an
oil production capacity of more than 10 000 m[3]/d; or

(c) an oil sands mine with a bitumen capacity of more than 10 000 m[3]/d.

54 TrueNorth's project includes a processing facility with a capacity of 30 000 m[3]/d and a mine
with a capacity of 15 000 m[3]/d and so, in the Applicants' view, requires assessment by
comprehensive study.

55 DFO, in contrast, has chosen to describe the project as the destruction of Fort Creek. It has
done so pursuant to its authority under s. 15(l) of CEAA which provides that "the scope of the
project in relation to which an environmental assessment is to be conducted shall be determined by
the responsible authority." This approach to scoping has two effects. First of all, it narrows the
undertakings that DFO will consider to exclude the infrastructure making up TrueNorth's oil sands
project and its associated environmental impacts. Secondly, because the destruction of creeks is not
listed in the Comprehensive Study List Regulations, DFO will only prepare a screening report
which is the lowest level of assessment.

56 CEAA creates a substantive difference in the content of a screening as opposed to a
comprehensive study. Section 16(l) requires that both screenings and comprehensive studies include
a consideration of the environmental effects of the project, cumulative environmental effects that
may result from the project in combination with other projects, and measures that are technically
and economically feasible that would mitigate any significant adverse environmental effects of the
project. However, s. 16(2) also provides that comprehensive studies (but not screenings) must
consider the purpose of the project, alternative means of carrying out the project and the
environmental effects of such alternatives, and the need for, and requirements of, any follow up
programs.

57 The final relevant portions of CEAA govern what happens once an assessment is complete.
When a screening report is completed, s. 20(1) provides that the responsible authority may:

a) Exercise any power or perform any function in relation to the project (ie. issue a
permit, lease the land, provide the financing etc.), if it concludes that, taking into
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account the implementation of any mitigation measures identified in the
screening assessment, the project will not cause significant adverse
environmental effects. The responsible authority must, however, ensure that
these mitigation measures are implemented;

b) Not exercise any power or perform any function in relation to the project, if it
concludes that, even taking into account the implementation of any mitigation
measures, the project would have significant adverse environmental effects that
cannot be justified in the circumstances; or

c) Where there is uncertainty whether the project is likely to cause significant
adverse environmental effects, or the project is likely to cause significant adverse
effects after taking into account appropriate mitigation measures but if the
responsible authority cannot determine that those effects are not justified in the
circumstances, the responsible authority may refer the project to the Minister for
a referral to panel review or mediation.

58 In contrast, s. 21(a) of CEAA provides that, where a Responsible Authority prepares a
comprehensive study report, it shall provide that report to the Minister of Environment and the
Canadian Environmental Assessment Agency. Section 22 then provides that the Agency shall make
the report available to the public and facilitate the receipt of public input. That input is then
provided to the Minister for consideration along with the comprehensive study report. This
mandatory receipt and consideration of public input is missing from the screening process.

59 Section 23 of CEAA further provides that, after taking into account the report, public input
and appropriate mitigation measures, the Minister may send the project back to the Responsible
Authority for action under s. 37. The Responsible Authority may then take the same courses of
action as it may take after completion of a screening report. Alternatively, the Minister can refer the
project on for further study via mediation or panel review under s. 29 of CEAA to address, inter
alia, outstanding uncertainties or public concern. A project reviewed by comprehensive study,
therefore, also receives additional Ministerial consideration that is absent from the screening
process.

60 After the assessment is finished and a project goes ahead, CEAA requires the Responsible
Authority to ensure the implementation of identified mitigation measures. This applies to both
screenings (ss. 20(1)(a), 20(2)) and comprehensive studies (ss. 37(1) and (2)).

DFO Erred in Adopting a Restrictive Interpretation of the Scope of the Federal Assessment Power

61 The Applicants say that the DFO's erroneous approach to scoping the project in the case at bar
rests on a mistaken interpretation of the intent of CEAA and the scope of the federal assessment
power that is subject to review by this Court on a standard of correctness (Friends of the West
Country v. Canada (Minister of Fisheries and Oceans) (1999), 31 C.E.L.R. (N.S.) 239 (F.C.A.) at p.
243).
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62 At para. 26 of her affidavit, Ms. Majewski states:

In cases where a regulatory decision such as the decision to issue a Fisheries Act
section 35(2) authorization triggers an EA, there are limitations on the scope of
the project. In these cases, the scope of the project should be limited to those
elements over which the federal government can validly assert authority, either
directly or indirectly. The EA scope of project should correspond to the federally
regulated undertaking involved in the application.

63 The Applicants say that at the core of this interpretation of CEAA is the mistaken notion that a
federal authority may only look at what it may validly regulate. In the Supreme Court of Canada's
landmark decision in Friends of the Oldman River v. Canada, [1992] 1 S.C.R. 3, the Court
addressed the assertion that the federal government is restricted to examining only those parts of a
project that trigger the federal legislative responsibility. In explicitly rejecting this view, at pp.
62-76, La Forest J. concluded that:

a) The scope of assessment is not confined to the particular head of power under
which the federal authority has a decision-making responsibility; and

b) Once the initiating department has been given authority to embark on the
assessment, its review must consider the environmental effect on all areas of
federal jurisdiction.

64 DFO's conclusion in the case at bar that the project scope must be restricted to those elements
over which it can assert regulatory authority (ie. the fisheries in Fort Creek) is therefore mistaken.
DFO's authority to issue a s. 35(2) authorization is a required trigger for the federal assessment, but
once the assessment authority under CEAA is engaged, DFO must examine the impacts of the
project on all areas of federal jurisdiction, not just fisheries alone.

65 The Applicants point out that these impacts are not merely academic. Environment Canada
and DFO identified issues of federal concern in their submissions to the AEUB, including fish
tainting from processing facility effluent, impacts on migratory birds, regional acid deposition and
greenhouse gas emissions. These concerns are shared by the Athabasca Chipewyan First Nation
which is affected by the project. But if DFO's scoping Decision stands, all such issues will
(ironically) be excluded from the scope of the federal assessment itself. This is exactly the
impoverished view of the federal assessment authority La Forest J. warns against in Oldman.

66 The Applicants say that, since Oldman, the law has advanced to affirm that the federal
assessment power goes further than looking at aspects of a project with environmental effects on
federal areas of jurisdiction. It now requires an examination of all the effects of the entire project.
The key is that, while the examination can be broad, the ultimate exercise of authority must be
restricted to powers under federal jurisdiction.

67 The Applicants argue that this more expansive approach is foreshadowed in Oldman, where
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La Forest J. adopts an Australian High Court decision, Murphyores Incorporated Pty. Ltd. v.
Commonwealth of Australia (1976), 136 C.L.R. 1 (H.C.), affirming the constitutional authority of
the Australian federal government to look at the environmental impacts of a mining project under
state regulation while exercising its state and commerce power in granting an export permit for the
mined ore.

68 This approach is then explicitly confirmed as the law in Canada in the second landmark
environmental assessment case of Quebec (Attorney General) v. Canada (National Energy Board),
[1994] 1 S.C.R. 159 (the "Hydro-Quebec" case). In a decision upholding the NEB's authority to
review the environmental effects of power plants designed to produce, in part, the power that was
the subject of the power export certificate application before the NEB, the Supreme Court
established three key principles:

a) It is proper for federal authorities to consider in their decision-making processes
the overall environmental costs of granting the permits or licences over which
they have authority (at pp. 187-200);

b) That undertakings related to the matter under federal jurisdiction may validly be
considered in the course of the federal environmental assessment, even if those
undertakings are located in a province and primarily under provincial jurisdiction
(at pp. 192 and 193); and

c) Any overlap between federal and provincial assessment processes is not an
unusual nor unworkable product of federalism, and the federal government must
have regard to its unique sphere of responsibilities that complement those of the
provinces (at pp. 193 - 194).

69 The Applicants say that these principles were applied in the Federal Court of Appeal's
decision in Friends of the West Country, where the Court concluded that the Coast Guard erred in
restricting its cumulative effects analysis under s. 16(1) of CEAA to only environmental effects
emanating from sources within federal jurisdiction. Once CEAA is triggered, "the federal
responsible authority is to exercise its cumulative effects discretion unrestrained by its perception of
constitutional jurisdiction" (at para. 34 and 38).

70 At p. 254, para. 36 of Friends of the West Country, the Court restricts its comments to the
cumulative effects analysis that occurs after a project has been scoped. However, based on the
preceding Supreme Court authorities, the same reasoning applies to the scoping of a project under s.
15(1): project components outside federal jurisdiction should be considered, and that consideration
will inform the final federal decision over the regulatory instruments within federal power. Only in
this way, say the Applicants, will the "overall environmental costs" of a federal decision be
accounted for.

71 The Applicants argue that Parliament adopted this expansive view of the federal assessment
power when drafting CEAA. "Environmental effect" is defined in s. 2 as "any change that the
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project may cause in the environment, including any effect of any such change on health and
socio-economic conditions." This broad language lacks any explicit or implied intention to limit the
federal assessment to only those environmental effects directly tied to federally regulated
undertakings or federal areas of jurisdiction.

72 Sections 5(1)(a) - (d) of CEAA speak of federal authorities exercising powers that enable the
project to be carried out "in whole or in part." This indicates an awareness, say the Applicants, that
a federal authority may have a connection to, or regulatory control over, only a piece of a project.
Nevertheless, s. 5(1) requires an environmental assessment of "the project" in its entirety, not just
the federal portion.

73 Section 15(3) of CEAA states that "where a project is in relation to a physical work, an
environmental assessment shall be conducted in respect of every construction, operation,
modification, decommissioning, abandonment or other undertaking in relation to that physical work
that is proposed by the proponent." The Applicants say that this indicates that a connection between
related undertakings can bring them both within the purview of the federal assessment, as the power
plants connection to the power export brought the plants within the scope of the NEB's review in
Hydro-Quebec.

74 In addition, the Applicants point out that the preamble to CEAA refers to the following
objectives: to "achieve sustainable development by .... encouraging and promoting economic
development that conserves and enhances environmental quality"; and to use environmental
assessment as a means of "integrating environmental factors into planning and decision-making
processes in a manner that promotes sustainable development." Neither objective can be achieved,
say the Applicants, if federal authorities voluntarily blinker themselves to the true impacts of major
industrial developments by down-scoping them to comparatively innocuous activities.

75 Turning to the Regulations, the Applicants point out that Governor in Council must be aware
that oil sands projects are carried out on provincial land and are subject to provincial regulation.
Hence, they are not in their entirety subject to federal regulation. Nonetheless, oil sands projects
were included in the Comprehensive Study List Regulations, indicating an intention to require
federal assessments of projects in their entirety in the course of exercising direct regulatory power
over only a portion of the project.

76 The Applicants' position is that CEAA consistently uses language that indicates a broad view
of the federal assessment power that encompasses all related works and their environmental
impacts.

77 As the Court of Appeal said in Friends of the West Country, DFO's duty is to perform the
required assessment "unrestrained by its perception of constitutional jurisdiction." It should not be
cut off at the knees with an erroneously narrow interpretation that finds no support in the language
of the scheme.
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DFO Erred in Interpreting the Definition of "project" and the Inclusion List Regulation

78 The Applicants take the position that DFO's decision further relies on an erroneous
interpretation of the definition of "project" and the Inclusion List Regulation, which is also
reviewable on a standard of correctness.

79 DFO relies on the listing of activities that harm or destroy fish habitat in Part VII of the
Inclusion List Regulation to support its Decision that the destruction of Fort Creek is, by itself, a
project capable of discrete assessment under CEAA.

80 The central flaw in this argument, say the Applicants, is that the Inclusion List Regulation, as
amended by SOR 99-436, only applies to physical activities not related to physical works. As the
destruction of Fort Creek is integrally related to the physical work of constructing the oil sands
mine and processing facility, it must be considered as part of the assessment of the larger oil sands
project itself and not as a discrete physical activity.

81 The second part of the definition of "project" in s. 2 of CEAA applies to "any proposed
physical activity not relating to a physical work" that is listed by regulation. Section 3 of the
Inclusion List Regulation as amended by SOR/99-436 repeats this distinction in stronger terms:

3. The physical activities and classes of physical activities set out in the schedule
are prescribed for the purpose of paragraph (b) of the definition "project" in
subsection 2(1) of the Canadian Environmental Assessment Act except in so far
as they relate to a physical work.

* * *

3. Pour l'application de la définition de "projet", au paragraphe 2(1) de la Loi
canadienne sur l'évaluation environnementale, sont des activités concrètes et des
catégories d'activités concrètes les activités et les catégories d'activités
énumérées à l'annexe, dans la mesure où elles ne sont pas liées à un ouvrage.

82 Thus, say the Applicants, any physical activity that is related to a physical work is specifically
excluded from the Inclusion List. This does not mean that those physical activities go un-assessed.
It means, rather, that the physical activities connected to physical works should be assessed in
conjunction with the physical work itself as part of the overall undertaking.

83 The destruction of Fort Creek patently "relates to" the construction and operation of the oil
sands mine. The activity of destroying the creek is a consequence of building the mine and has no
independent purpose. This point arises directly from TrueNorth's application for a s. 35(2)
authorization, which states:

... activities associated with the mine would result in alterations of fish habitat in
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the Fort Creek Watershed. (cover letter)

TrueNorth Energy Corp. plans to development [sic] the Fort Hills Oil Sands
Project as an open pit mine. During the development of this mine, fish habitat in
Fort Creek would be altered. (p. 2 of the application)

84 The mine and processing facilities are "physical works" within the intended meaning of
CEAA. As stated by Hobby, Ricard et al in the Canadian Environmental Assessment Act: An
Annotated Guide, pp. II-20 - II-21, while "the Act does not define 'physical work' ...the implication
for the definition of 'project" is clear: physical activity by humans and concrete results are
fundamental." In the opinion of the Applicants, the mine and processing facilities exhibit both
qualities.

85 The listing of oil sands mines and processing facilities in the Comprehensive Study List
Regulation is a definitive legislative decision to classify them as physical works. The definition in s.
2 of "project" creates only two types of project: physical works or physical activities listed in the
Inclusion List Regulation. If a project is described in the scheme of CEAA, it must be one of these
two things.

86 Because of their inclusion in the Comprehensive Study List Regulation, oil sands mines and
processing facilities are deemed to be projects within the meaning of CEAA. Their absence from
the Inclusion List Regulation means they must be physical works. The Applicants say this is a
decision already made by the drafters of CEAA and the regulations.

87 For these reasons, the Applicants say that DFO erred in interpreting the definition of "project"
and the Inclusion List Regulation as supporting its scoping Decision. The destruction of Fort Creek
is an activity related to the physical work of constructing the mine and processing facilities, which
disqualifies it from assessment as a listed activity under the Inclusion List Regulation. It must,
instead, be assessed as part of the larger comprehensive study of the oil sands project itself.

The Scoping Decision is Unreasonable

88 In addition to the foregoing errors in interpretation, the Applicants say that the Decision is an
unreasonable exercise of discretion under s. 15(1) of CEAA that cannot stand up to a "somewhat
probing examination." (Law Society of New Brunswick v. Ryan, [2003] S.C.J. No. 17; 2003 SCC
20, paras. 48-56).

89 The Applicants concede that DFO's exercise of discretion under s. 15(1) is entitled to some
deference from this Court and should be reviewed on the standard of reasonableness simpliciter.
However, DFO must exercise its discretion in accordance with the purpose and scheme of CEAA,
and this Court is entitled to interfere where the Applicants can demonstrate that the Decision departs
from the objects of the legislative scheme and the perspective within which it was intended to
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operate (Bow Valley Naturalists v. Canada (Minister of Canadian Heritage) (2001), 37 C.E.L.R.
(N.S.) 1, at para. 55; Roncarelli v. Duplessis, [1959] S.C.R. 121 at p. 140; Baker v. Canada
(Minister of Citizenship and Immigration), [1999] S.C.J. No. 39 at para. 53).

The Scoping Decision is Absurd and Undermines the Functioning of CEAA

90 The Applicants point out that CEAA describes and classifies projects on the basis of their
functional purpose. Looking at the Comprehensive Study List Regulation, it lists a series of
undertakings - power stations, oil sands projects, dams, pulp mills etc. - that all have obvious
purposes and underlying rationales.

91 The same is true of the activities listed as projects in the Inclusion List Regulation. The
Applicants point out that the purpose of many listed activities is apparent from their description -
weapons testing, for example, is obviously a function of Canada's army (Part IV, s. 25). While the
purposes of the activities affecting fish habitat listed in Part VII do not appear in the description,
they are equally obvious. Fish can be destroyed, for example, if there is an invasive species that
preys on our indigenous species (s. 42), or fish habitat can be harmed by dredging to clear a
shipping channel (s. 43). Also, fish habitat can be lost by draining a water body to reduce flooding
risks (s. 44).

92 The destruction of Fort Creek, in contrast, has no purpose independent of the construction of
the oil sands project. By itself, it is a project without rationale, purpose or function. This is an
absurd concept of a project that is out of keeping with the commonsense approach to project
description established by CEAA.

93 To define a project in a manner that divorces it from any functional purpose also undermines
the weighing function that a Responsible Authority may have to perform once an assessment is
completed. Under ss. 20(1)(b) and 37(1)(a)(ii) of CEAA, the Responsible Authority is called on to
decide whether a project causing significant adverse environmental effects should still be approved
because its effects are justified "in the circumstances," meaning in light of the social, economic and
other non-environmental benefits of the project under consideration.

94 This balancing of interests cannot occur in the present case unless the project is considered as
an oil sands mine and processing facility. Factors such as employment levels and royalty payments
to government may be part of the justification for the Fort Hills oil sands project, but they have no
bearing on a creek destruction project without purpose.

DFO's Approach to Scoping Undermines the Comprehensive Study Regulation

95 The Applicants also say that DFO's approach to scoping the Fort Hills oil sands project
threatens to make the listing of major projects in the Comprehensive Study List Regulation
substantially irrelevant.
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96 Federal involvement in most major projects - be they oil sands mines, pulp and paper mills or
oil refineries - will most often come through the engagement of federal lands, federal financing or
federal permits relating to a portion of the project. If DFO's scoping approach is adopted, federal
involvement in a piece of a project would never produce an assessment of the project as a whole,
robbing most, if not all, of the listings in the Regulation of any effect.

DFO's Approach Creates Inconsistency in the Application of CEAA

97 The Applicants point out that, under CEAA, different federal authorities may act as
responsible authorities for different types of projects. Maintaining a common approach to project
scoping and assessment, therefore, achieves consistency and predictability in the application of
CEAA, and should be preferred to an approach that creates conflict and inconsistency.

98 To assist in achieving consistency in scoping decisions, the Canadian Environmental
Assessment Agency has issued a policy statement, Establishing the Scope of the Environmental
Assessment, that lists issues a Responsible Authority should consider when setting a project's scope.
The Applicants say that DFO's Decision varies from the policy in two key ways. First of all, while
the policy's first recommendation is to consider the proponent's project description and justification,
DFO's scoping decision ignores TrueNorth's description of its project as an "oil sands project" and
its justification for the destruction of Fort Creek as necessary to build a mine. Secondly, while the
policy also emphasizes focussing on "other physical works that are inevitable or that are physically
linked to the proposed project," DFO's decision leaves all the related works and undertakings out of
the project scope.

99 The Applicants also emphasize that DFO's Decision directly contradicts its own past treatment
of major mining projects that are listed in the Comprehensive Study List Regulation. For example,
Suncor's Project Millennium oil sands project triggered a comprehensive study due to a s. 35(2)
authorization application; the Huckleberry Copper Mine Project, Kemess South Gold/Copper and
Musselwhite mining projects all triggered comprehensive studies due to s. 35(2) triggers; and the
Cheviot Coal Mine project triggered a joint review panel due to a s. 35(2) authorization application
(Tsawwassen Indian Band v. Canada (Minister of Environment), [1998] F.C.J. No. 371 (T.D.) para.
52).

100 DFO's reliance on the provincial environmental assessment in setting the scope of the federal
assessment further contributes to uncertainty in the administration of CEAA. Ms. Majewski states
that "the fact that the province addressed [environmental concerns within federal jurisdiction] to the
satisfaction of DFO is a consideration that I took into account" in scoping the project.

101 The implication of Ms. Majewski's statement is that, had there been no provincial
assessment, she would perhaps have scoped the project as an oil sands project, not a creek
destruction project. However, the presence or absence of other assessment processes does not
change the nature and purpose of the undertaking proposed and should not be a relevant factor at the
project scoping stage of a CEAA assessment.
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102 The Applicants point out that parallel assessment processes can validly be taken into account
once a project has been scoped and the assessment is underway. But what is critical is that CEAA
takes parallel processes into account through provisions for cooperation on environmental studies,
reports and review panels (ss. 12(4), 40), and in the use of previously prepared environmental
assessments (s. 24). In specifically providing for these types of intergovernmental cooperation,
CEAA indicates how the existence of a provincial assessment may properly be integrated in the
federal process. Down-scoping a federal project is not one of the options provided.

The Decision Leaves Important Issues of Federal Concern Outside the Scope of the Assessment

103 The TrueNorth oil sands project impacts on multiple areas of federal concern. For this
reason, the Applicants say that it is unreasonable that DFO, with full knowledge of these impacts,
would nonetheless deliberately leave them outside the reach of the federal assessment. This
undermines the central purpose of CEAA, which is to ensure that federal authorities carefully
examine the environmental effects of projects before they make decisions permitting those projects
to go ahead.

104 The Decision even puts the issue of fish tainting caused by effluent from the mine facilities
(something that DFO acknowledges as important and within its jurisdiction) outside the scope of the
project assessment. In the opinion of the Applicants, Ms. Majewski's claim at para. 17 that DFO can
require fish tainting studies as a condition of its authorization makes no sense. DFO cannot impose
conditions on the mine effluent when it has specifically excluded the mine itself from the federal
assessment.

The Scoping Results in an Assessment Out of Proportion to the Undertaking

105 The Applicants further point out that another indicator of the unreasonableness of the
scoping Decision is that it reverses the pyramid of environmental scrutiny established by CEAA.
CEAA is designed to ensure that the rigour of an assessment increases as the potential
environmental effects of a project increase. This is achieved through mechanisms such as the
Comprehensive Study List Regulation and referrals to mediations and panel reviews under ss. 20,
23 and 25 of CEAA.

106 In this case, an oil sands project covering 41 sq. miles (arguably the most intensive type of
terrestrial industrial development occurring in Canada) is being subjected to the least rigorous form
of assessment. Again, this has only been achieved through defining the project as something other
that what it obviously is.

Previous Authorities are Distinguishable

107 The Applicants address and distinguish three cases: Friends of the West Country; Bow
Valley Naturalists, and Tsawwassen Indian Band.
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108 The ratio of the Court's finding on s. 15 in Friends of the West Country, is that s. 15(3) does
not compel the Responsible Authority to "re-scope" a project to include related works and
undertakings after it has made its scoping decision under s. 15(1).

109 The Applicants' case, however, does not depend on s. 15(3). It relies instead on the fact that
the True North project consists of physical works listed in the Comprehensive Study List
Regulations. It also relies on the errors in DFO's interpretation of the scope of the federal
assessment power and the Inclusion List Regulation.

110 Bow Valley largely affirms Friends of the West Country on the s. 15 point. The project at
issue in that case was not listed in the Comprehensive Study List Regulation and the Court had no
cause to consider the implications of that listing for the scoping decision.

111 The Court's discussion in Bow Valley of how scoping should be done supports the
Applicants' point that DFO should assess the principal project proposed by the proponent.
Referencing the Responsible Authorities Guide, Linden J.A. notes at para. 25 that "according to the
principle project/accessory test, the principal project, i.e. either the undertaking with respect to a
physical work or the physical activity, must always be included in the scope of the project."
TrueNorth's oil sands mine is an undertaking with respect to a physical work and therefore forms
the principal project.

112 The Tsawwassen case addresses a more analogous situation. The Applicant First Nation
challenged Environment Canada's decision under s. 15(1) to scope the dumping of material dredged
during the building of an ocean terminal as an ocean dumping activity and not an ocean terminal
construction project. Ocean terminals of the kind at issue in that case are listed in the
Comprehensive Study List Regulation.

113 The facts of the case and the basis upon which it was decided, however, distinguish it from
the present application. The ocean terminal had already been fully assessed under an Environmental
Assessment and Review Process Guidelines Order and was built and in operation by the time the
applicant brought its case. Similarly, the ocean dumping had already taken place by the time the
applicant challenged the scoping decision. These were clearly key factors influencing the trial judge
in rejecting the notion that the ocean dumping should trigger a second full assessment of the ocean
terminal.

114 As regards the specific conclusions reached by the trial judge in Tsawwassen at para. 52 in
upholding the scoping decision, the Applicants offer the following comparisons to the case at bar:

a) All previous applications for ocean disposal permits ... dating back to 1993 ...
have been subjected to environmental assessments .... as ocean dumping projects.

The exact converse applies in the case at bar, with all major mining projects with s. 35(2) triggers
being assessed by comprehensive study or panel review.
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b) The physical activity of ocean disposal is, itself, defined as a project for the
purposes of CEAA by virtue of paragraph (b) of the definition of project in
subsection 2(1) of CEAA and by the regulations adopted under section 59, the
Inclusion List Regulations under Part VI, paragraph 40.

As explained above, DFO cannot rely on the Inclusion List Regulation in this case.

c) The use of dredged material for fill at Deltaport was only one alternative and was
not necessary for completion of the Deltaport project. Accordingly, issuance of
an amendment to Permit No. 4543-2-02137 was not required to enable Deltaport
to proceed but only to enable the ocean disposal to proceed within the meaning
of paragraph 5(1)(d) of CEAA.

There is no evidence in the case at bar that the mine can proceed without the destruction of Fort
Creek.

d) The Deltaport project had been approved and had commenced construction by
September 1993, which was 15 months before CEAA was proclaimed in force
and two years before the amendment of Permit No. 4543-2-03137, which was
applied for on September 28, 1995.

The mine is not yet built and CEAA has been in force at all material times.

115 The jurisdictional and interpretive errors raised by the Applicants in the case at bar were also
not addressed by the trial judge in Tsawwassen. Finally, the Court of Appeal's decision further
reinforces the unique and distinguishing features of Tsawwassen because that decision turns on the
fact that all relevant activities had occurred before the challenge was brought and does not even
consider the scoping issue. Taken all together, the Applicants submit that the Tsawwassen decision
is factually unique and not applicable to the case at bar.

The Implications of DFO's Error

116 The Applicants are of the view that the implications of DFO's restrictive scoping of the
TrueNorth project will be felt in both the assessment process and the ultimate mitigation of the
effects of the project. On the process side, the TrueNorth project will not receive a focussed and
in-depth federal comprehensive study that permits a clear evaluation of its environmental impacts,
particularly as they relate to areas of federal responsibility and members of the public will be
deprived of an opportunity to provide input on the results of such a comprehensive study.

117 Perhaps more importantly, the Applicants argue, DFO's scoping decision effectively
relinquishes any federal control over the mitigation of potentially significant project impacts
affecting areas of federal responsibility. Sections 20(2) and 37(2) of CEAA require that, when either
a screening or comprehensive study is completed and the Responsible Authority has decided to
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provide the loan, land or permit so that the project may go ahead, it shall ensure that the identified
mitigation measures are implemented:

Where a responsible authority takes a course of action referred to in paragraph
(1)(a) [e.g. in exercising a power to permit a project to proceed], it shall,
notwithstanding any other Act of Parliament, in the exercise of its powers or the
performance of it duties or functions under that other Act or any regulation made
thereunder or in any other manner that the responsible authority considers
necessary, ensure that the mitigation measures referred to in that paragraph in
respect of the project are implemented.

118 Sections 20(2) and 37(2) of CEAA arm a federal authority with expanded regulatory powers
to insert conditions relating to mitigation measures in any regulatory authorizations that it issues.
This is achieved through the use of the phrase "notwithstanding any other Act of Parliament." In
this case, the "other Act" is the Fisheries Act, being the statute under which DFO exercises its
powers and performs its duties and functions. Notwithstanding the specific content of the Fisheries
Act, ss. 20(2) and 37(2) of CEAA supplement DFO's powers under that statute and empower it to
impose conditions in the fisheries authorization related to the protection of fish habitat and the
implementation of mitigation measures bearing on areas of federal jurisdiction.

119 The s. 35(2) authorizations issued for the Cheviot Coal Mine at the conclusion of a
federal-provincial joint panel review provide an example of the expansive effect of ss. 20(2) and
37(2). Each authorization contains conditions protecting migratory birds and their habitat, an issue
of federal concern that was identified during the joint assessment process. But for CEAA
assessment process and s. 37(2), those terms would not be in a fisheries authorization.

120 The Applicants are concerned that mitigation measures identified in a brief screening
assessment of the destruction of a creek will obviously be more limited and less numerous than
those identified in a more detailed comprehensive study of a major oil sands mine and processing
facility. DFO is thus limiting its ultimate responsibility for ensuring the mitigation of the
environmental impacts of True North project by unduly restricting its gaze to the loss of one creek
at the outset of the assessment process.

121 While Alberta may also be looking at some of the same environmental effects, a parallel
provincial process does not free DFO from the duty to comply with CEAA. As the Court pointed
out in Hydro-Quebec at p. 194, the federal government has unique and important responsibilities
engaged by this project that will benefit from a focussed federal review.

122 In specific response to TrueNorth's evidence regarding harmonization agreements, the
Applicants say there is no evidence that the provincial and federal governments entered into an
agreement to conduct a harmonized environmental assessment for the TrueNorth project. Even
under a harmonized assessment, DFO would still have to meet the legal requirements of CEAA, as
harmonization agreements do not permit a responsible authority to abdicate the requirements of
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CEAA (Canadian Environmental Law Association at p. 77).

Respondent - TrueNorth

Generally

123 TrueNorth says that the Applicants have misconstrued the application of CEAA and the
regulations made under that statute. The decision as to what constitutes a project for the purposes of
environmental assessment under CEAA must consider what has triggered the application of CEAA
in the first place.

124 The Decision, contrary to the assertions of the Applicants, does not render CEAA
unworkable or absurd. The Decision takes into account the project and related undertakings that
give rise to the involvement of DFO and the application of CEAA. DFO's Decision is consistent
with the objectives of the Harmonization Accord and the Sub-Agreement entered into by the CCME
and, more importantly, with the legal framework established under CEAA.

The Framework of CEAA

125 Section 5(1) of CEAA is commonly referred to as the "triggering section." It establishes the
circumstances under which the duty to prepare an environmental assessment arises. It states that the
duty arises if a federal authority does one of the following things:

(a) proposes a project;
(b) makes payments or provides a guarantee for loan or other form of financial

assistance to a proponent of a project;
(c) transfers federal lands for the purpose of enabling a project to be carried out; or
(d) issues a permit, licence or approval described in the Law List Regulations that

enables a project to be carried out.

126 To determine whether CEAA is triggered pursuant to s. 5(1)(d) it is necessary to review the
Law List Regulations.

127 In this case, CEAA trigger was s. 35(2) of the Fisheries Act:

35. (1) No person shall carry on any work or undertaking that results in the harmful
alteration, disruption or destruction of fish habitat.

(2) No person contravenes subsection (1) by causing the alteration, disruption or
destruction of fish habitat by any means or under any conditions authorized by
the Minister or under regulations made by the Governor in Council under this
Act.

* * *
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35. (1) Il est interdit d'exploiter des ouvrages ou entreprises entraînant la
détérioration, la destruction ou la perturbation de l'habitat du poisson.

(2) Le paragraphe (1) ne s'applique pas aux personnes qui détériorent, détruisent ou
perturbent l'habitat du poisson avec des moyens ou dans des circonstances
autorisés par le ministre ou conformes aux règlements pris par le gouverneur en
conseil en application de la présente loi.

128 TrueNorth applied for authorization from DFO to carry on a work or undertaking "that
results in the harmful alteration, disruption or destruction of fish habitat." The work or undertaking
that results in the harmful alteration, disruption or destruction of fish habitat is the destruction of
Fort Creek and it is not the oil sands mine or processing facilities. Put another way, it is the
destruction of Fort Creek and not the construction and operation of a mine that has triggered the
application of CEAA.

129 The destruction of Fort Creek is a "physical work" because it involves the construction of
temporary or permanent diversions. The destruction of Fort Creek can also be considered a
"physical activity" because the harmful alteration, disruption or destruction of fish habitat that
requires an authorization pursuant to s. 35(2) of the Fisheries Act is a prescribed activity pursuant to
the Inclusion List Regulations. Regardless of whether the destruction of Fort Creek is a physical
work or a physical activity, it constitutes a "project" as defined in s. 2 of CEAA.

130 The application of CEAA relies on the designation of a Responsible Authority in respect of a
given project. The Responsible Authority is the federal authority required to exercise a power or
function referred to in s. 5 of CEAA. The Responsible Authority is prohibited from exercising the
power or function until it has ensured that an environmental assessment under CEAA has been
conducted.

131 Accordingly, in this case, because DFO must exercise its authority in respect of TrueNorth's
s. 35(2) Application to destroy Fort Creek, DFO is the Responsible Authority.

132 The first decision to be made by a Responsible Authority is to determine, pursuant to s. 15(1)
of CEAA, the scope of the project in relation to which an environmental assessment should be
conducted.

133 The Responsible Authority, having determined the scope of the project, must then determine
the form of assessment that will be undertaken. CEAA stipulates that if a project is not described in
the Comprehensive Study List Regulations or the Exclusion List Regulations then the Responsible
Authority must ensure that a screening of the project is conducted and a screening report prepared.
CEAA also stipulates that if a project is described in the Comprehensive Study List Regulations, the
Responsible Authority must ensure that a comprehensive study is conducted or it must refer the
project to the Minister of Environment for referral to a mediator or review panel.

134 In this case, because the destruction of Fort Creek is not described in the Comprehensive
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Study List Regulations or the Exclusion List Regulations, DFO must ensure that a screening of the
project is conducted and a screening report is prepared. In order to determine the factors that must
be considered in the screening report, the Responsible Authority must refer to s. 16(1) of CEAA.
The Responsible Authority must also, pursuant to s. 16(3) of CEAA, determine the scope of the
assessment that will be undertaken. In this case, no decision has been made by DFO pursuant to s.
16(3) that is the subject of these proceedings.

135 If the form of assessment undertaken is a screening report (as it is in the case at bar), the
Responsible Authority may, taking into account the implementation of mitigation measures,
exercise the power or function that will allow the project to be carried out if the project is not likely
to cause significant environmental effects. Alternatively, the Responsible Authority may refuse to
exercise the power or function that will allow the project to be carried out or it may refer the project
to the Minister of Environment for referral to a mediator or review panel.

136 Accordingly, the Applicants are incorrect when they say that, because the destruction of
creeks is not listed in the Comprehensive Study List Regulations, DFO will only prepare a
screening report which is the lowest level of assessment. In reality, depending on the screening
report conclusions, DFO may refer the project to the Minister of Environment for further
assessment.

DFO Did Not Err When It Interpreted the Scope of the Federal Assessment Power Under CEAA

137 TrueNorth says that it is improper for the Applicants to rely on those portions of Ms.
Majewski's affidavit that make legal arguments or draw conclusions of law because they do not
constitute reasons underlying the Decision and ought not to be relied upon by this Court.

138 Nevertheless, TrueNorth says that the Applicants have misinterpreted the Supreme Court of
Canada's decision in Oldman. In that case, at p. 67, the Supreme Court of Canada stated as follows:

It must be noted that the exercise of legislative power, as it affects concerns
relating to the environment, must, as with other concerns, be linked to the
appropriate head of power, and since the nature of the various heads of power
under the Constitution Act, 1867 differ, the extent to which environmental
concerns may be taken into account in the exercise of a power may vary from
one power to another. For example, a somewhat different environmental role can
be played by Parliament in the exercise of its jurisdiction over fisheries than
under its powers concerning railways or navigation since the former involves the
management of a resource, the others activities.

139 This means that, in this case, when Parliament's involvement is as a result of its jurisdiction
over fisheries, it must focus on the environmental effects relevant to a consideration of whether to
authorize the destruction of fish habitat.
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140 It is Parliament's jurisdiction over fisheries, and not oil sands mines or oil sands processing,
that is at issue. Again, in Oldman the Supreme Court of Canada stated as follows at p. 69:

In legislating regarding a subject, it is sufficient that the legislative body legislate
on that subject. The practical purpose that inspires the legislation and the
implications that body must consider in making its decision are another thing.
Absent a colourable purpose or a lack of bona fides, these considerations will not
detract from the fundamental nature of the legislation. A railway line may be
required to locate so as to avoid a nuisance resulting from smoke or noise in a
municipality, but it is nonetheless railway regulation.

141 In the case at bar, TrueNorth says it is the destruction of fish habitat that is the cause of an
environmental assessment under CEAA. This means that the federal government ought to examine
matters directly related to the exercise of its jurisdiction over fisheries, namely the destruction of
Fort Creek. In Oldman, the Supreme Court at pp. 71-72 cautioned against an interpretation of
federal power that would encroach on matters within provincial jurisdiction:

I am not unmindful of what was said by counsel for the Attorney General for
Saskatchewan who sought to characterize the Guidelines Order as a
constitutional Trojan horse enabling the federal government, on the pretext of
some narrow ground of federal jurisdiction, to conduct a far-ranging inquiry into
matters that are exclusively within provincial jurisdiction. However, on my
reading of the Guidelines Order the "initiating department" assigned
responsibility for conducting an initial assessment, and if required, the
environmental review panel, are only given a mandate to examine matters
directly related to the areas of federal responsibility affected.

142 The Supreme Court went on to state at p. 72 that "environmental impact assessment can only
affect matters that are truly in relation to an institution or activity that is within federal legislative
jurisdiction." In the case at bar, the activity that is within federal legislative jurisdiction is the
destruction of Fort Creek and not the construction and operation of a mine per se.

143 TrueNorth argues that the Applicants have confused "scope of the project" and "scope of
assessment." TrueNorth agrees that DFO, when preparing a screening report in respect of the
destruction of Fort Creek, may consider the environmental effects of that project on all areas of
federal jurisdiction. But the Decision under consideration is the scope of the project and not the
scope of the assessment that has yet to be carried out.

144 TrueNorth says the Applicants have also misinterpreted the Supreme Court of Canada's
decision in Hydro-Quebec. In that case, at p. 191, the Supreme Court made the following
observation prior to upholding the NEB's authority to review the environmental affects of power
plants designed to produce the power that was subject of the power export certificate application:
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As the Court of Appeal in this case recognized, electricity must be produced,
either through existing facilities or the construction of new ones, in order for an
export contract to be fulfilled.

145 In the case at bar, the activity within federal jurisdiction, namely the destruction of Fort
Creek, can occur without the construction of the mine or the oil sands processing facilities, whereas
in Hydro-Quebec the activity within federal jurisdiction, namely the export of electricity, could not
occur without the generation of the electricity to be exported. The Supreme Court of Canada, at p.
191, recognized this crucial distinguishing factor when it established the following test upon which
to base its decision:

A better approach is simply to ask whether the construction of new facilities is
required to serve, among other needs, the demands of the export contract, if this
question is answered in the affirmative, then the environmental affects of the
construction of such facilities are related to the export.

146 In the case at bar, TrueNorth says the test is "whether the construction of [the oil sands mine
and processing facility] is required to serve, among other needs, the demands of [the destruction of
Fort Creek]." TrueNorth says this question must be answered in the negative. The construction of
the oil sands mine and processing facility is not necessary to support the destruction of Fort Creek.
Put another way, the destruction of Fort Creek can occur without subsequent development of the oil
sands mine and related processing facilities.

147 The Supreme Court of Canada's test on this issue was stated somewhat differently, but
equally effectively, by Nadon, J. of this Court in Manitoba's Future Forest Alliance v. Canada
(Minister of the Environment), [1999] F.C.J. No. 903 (T.D.) ("Tolko"). Nadon J. stated the
following at para. 81 in the context of the test to be used in the determination of the scope of the
project in that case:

It cannot be said, in my view, that the building of the Ram River and Prairie
Creek Bridges rendered the building of the Mainline Road "inevitable". Perhaps
it made no sense to build the bridges without a road leading to and from the
bridges but the plain fact is that the building of the bridges did not require the
building of roads. Whether or not the decision to build the bridges without the
roads made sense from a financial, administrative or managerial perspective is
not the issue. Rather, the issue is whether the construction of a physical work
renders the construction of another physical work, in a physical sense,
"inevitable".

148 The Applicants argue that the reasoning in Friends of the West Country, in respect of the
scope of assessment ought to also apply to the scoping of a project. But TrueNorth says there is no
legal or logical basis for such an argument. The danger of accepting the Applicants' argument is
obvious when the following words from Tolko, endorsed by Nadon J. at para. 86 in that case, are
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considered:

This Court should also consider what the practical effects would be if it were to
accept the arguments the Applicants advance. What happens if a city within
Canada, or a province for that matter, decides to build a bridge? When they seek
approval under Section 5 of the [.Navigable Waters Protection Act], does
everything that City or province does become one big "project" which must be
environmentally assessed under CEAA? Surely not, but this might well be the
result if the Applicants' arguments are accepted. Unless the environmental
assessment is connected with the regulatory authority which triggers CEAA,
there is simply no reasonable limit placed on what the responsible authority in
any given case would have to consider.

149 The Applicants also rely on the Federal Court of Appeal's decision in Friends of the West
Country. Again, TrueNorth says that the Applicants have misinterpreted that case. The Applicants
refer to Friends of the West Country in the context of the Responsible Authority's duty to
determine, pursuant to s. 16 of CEAA, the scope of an environmental assessment. In this case, the
issue is the "scope of project" as determined by DFO pursuant to s. 15(1) of CEAA and not the
scope of environmental assessment. Once scope is determined, the Responsible Authority can then
examine all areas of federal jurisdiction as part of any assessment that is carried out.

150 In Friends of the West Country, the Federal Court of Appeal concluded that the Responsible
Authority was correct when it determined that, pursuant to s. 15(l) of CEAA, the scope of project
should be restricted to two bridges as opposed to including the proponent's access road and mill.
The bridges were connected to the road which was required by the proponent to transport timber to
the mill.

151 The Federal Court of Appeal, in the context of s. 15(3) of CEAA and the definition of
"project" in s. 2 of CEAA, stated as follows at para. 20 of Friends of the West Country:

The words "in relation to" in context here do not contemplate any other
construction, operation, modification, decommissioning, abandonment or other
undertakings that has any conceivable connection to the project as scoped. Rather
the words refer to construction, operation, modification, decommissioning,
abandonment or other undertakings that pertain to the life cycle of the physical
work itself or that are subsidiary or ancillary to the physical work that is the
focus of the project as scoped.

152 TrueNorth says that the Applicants, instead of referring this Court to relevant portions of
Friends of the West Country that are in respect of "scope of project" and s. 15 of CEAA, have relied
on portions of the decision that are in respect of the "scope of assessment" and s. 16 of CEAA.
However, s. 16 of CEAA is not at issue in the case at bar and only after DFO prepares a screening
report will the Applicants, or anyone else for that matter, be able to determine whether s. 16 of
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CEAA has been complied with.

153 The Applicants argue that the repeated use of the phrase "in whole or in part" in s. 5(1) of
CEAA requires "an environmental assessment of the 'project' in its entirety, not just the federal
piece." TrueNorth says there is no merit to this argument. The phrase simply recognizes that, in
respect of a project such as the destruction of Fort Creek, the proponent does not require any federal
permits or authorizations to commence the construction of camps and storage areas that will be
required to carry out the project, even though construction of the camps and storage areas are
scoped as part of the project.

154 The Applicants also argue that, because the Comprehensive Study List Regulations prescribe
oil sands projects, Parliament intended to require federal assessments of such projects in all cases.
TrueNorth acknowledges that an entire oil sands project could be subject to environmental
assessment under CEAA under certain circumstances. This could occur, for instance, if a federal
authority proposed the construction and operation of an oil sands project, or provided a loan
guarantee to assist the proponent of an oil sands project, thereby triggering the application of CEAA
pursuant to s. 5(a) or 5(b) respectively. However, in the case at bar, it is only because of
Parliament's jurisdiction over fisheries that CEAA has been triggered and, in accordance with the
relevant jurisprudence, this must be taken into account when determining the scope of the project.

DFO Did Not Err in Interpreting the Definition of "Project"

155 TrueNorth submits that the Decision and the reasons supporting it are all contained in DFO's
letter of December 13, 2002. The affidavit of Ms. Majewski should not be considered reasons
underlying the Decision.

156 Accordingly, the Applicants' argument relying upon Ms. Majewski's affidavit cannot form a
basis for this Court to set aside the Decision unless it is shown that the destruction of Fort Creek
cannot be considered a "project" as defined in s. 2 of CEAA.

157 TrueNorth says that, for the Applicants to succeed in their argument that the Decision ought
to be set aside because of DFO's interpretation of "project" in s. 2 of CEAA, they must show that
only an oil sands mine and its processing facilities meet the definition and that the destruction of
Fort Creek cannot meet that definition. The Supreme Court of Canada decision in British Columbia
(Milk Board) v. Grisnich, [1995] 2 S.C.R. 895 affirms that the relevant inquiry in this case is
whether the destruction of Fort Creek can be a "project" and not how Ms. Majewski arrived at that
conclusion.

158 TrueNorth is of the view that the destruction of Fort Creek can be considered a "physical
work" because it involves the construction of temporary or permanent diversions. In addition, the
destruction of Fort Creek involves the construction of site de-watering and drainage works as well
as the construction and operation of fish habitat compensation works. Even if the destruction of Fort
Creek did not require construction of temporary or permanent diversions, the construction of site

Page 32



de-watering and drainage works and the construction and operation of fish habitat compensation
works, it would nevertheless constitute a "physical work" pursuant to the first branch of the
definition of "project" in s. 2 of CEAA:

[CEAA] does not define "physical work". However, the implication for the
definition of "project" is clear: physical activity by humans and concrete results
are fundamental. The Concise Oxford Dictionary of Current English, 9th ed.
(Oxford: Clarendon Press, 1995), at pp. 1029 and 1613 defines the adjective
"physical" as "of matter; material", and the noun "work" as "a thing done or
made by work; the result of an action; an achievement; a thing made". So the
expression "physical works" would not include objects of natural growth, such as
trees, which have come into existence by a natural process as opposed to having
been manufactured or created by the exertion of human labor. [emphasis added]

Hobby, Ricard et al. at pp. ii-20 and ii-21

159 TrueNorth asserts that the destruction of Fort Creek can also be considered a "physical
activity" because the harmful alteration, disruption or destruction of fish habitat which requires an
authorization pursuant to s. 35(2) of the Fisheries Act is a prescribed activity pursuant to the
Inclusion List Regulations.

160 The Applicants argue that the destruction of Fort Creek cannot be considered a "physical
activity" because it is related to a "physical work," namely the oil sands mine and processing
facilities. TrueNorth says this is incorrect. The phrase "not relating to a physical work" in the
definition of "project" in s. 2 of CEAA and "except insofar as they relate to a physical work" in s. 3
of the Inclusion List Regulations are intended to ensure that a multitude of environmental
assessments are not conducted unnecessarily. If it were not for these two phrases, a Responsible
Authority could be required, under certain circumstances, to conduct several environmental
assessments in respect of the same project.

161 For instance, s. 32 of the Inclusion List Regulations states that "construction [ ... ] of a
military weapons platform" is a physical activity and s. 34 states that "construction of drainage [ ... ]
within the right-of-way of a railway line" is a physical activity. Both the construction of a military
weapons platform and the construction of drainage are likely to result in a physical work. If it were
not for the two phrases the Applicants rely upon, then the physical activity of the construction and
the resulting physical work would be subject to separate environmental assessments under CEAA.

162 Accordingly, TrueNorth submits that the phrase "not relating to a physical work" as used in
the definition of "project" in s. 2 of CEAA and the phrase "except insofar as they relate to a physical
work" as used in s. 3 of the Inclusion List Regulations are intended to ensure that separate
environmental assessments are not undertaken for physical activities that are related to a physical
work since those activities will be, by necessity, already included within the scope of the "physical
work" as a result of s. 15(3) of CEAA.
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163 The Applicants argue that because oil sands mines and processing facilities are described in
the Comprehensive Study List Regulations they must be deemed to be projects within the meaning
of CEAA and therefore subject to federal regulation. But TrueNorth points out that there are no
provisions in CEAA, or principles in law, that suggest consideration should be given to the
Comprehensive Study List Regulations when interpreting the definition of "project" in s. 2 of
CEAA or determining the scope of project pursuant to s. 15(1) of CEAA.

164 The Applicants' argument that the construction and operation of oil sands mines and
processing facilities should be deemed to be a "project" as defined in s. 2 of CEAA would only have
merit if the construction and operation of oil sands mines were prescribed activities in the Inclusion
List Regulations. However, Parliament has not prescribed the construction and operation of oil
sands mines in the Inclusion List Regulations. If this Court were to accept the Applicants' argument
that because oil sands mines and processing facilities are described in the Comprehensive Study
List Regulations they must be deemed to be projects within the meaning of CEAA, and therefore
subject to federal regulation, CEAA would become the "constitutional Trojan horse" that the
Attorney General for Saskatchewan warned against in Friends of the Oldman River.

The Decision Is Not Only Reasonable But Correct

165 TrueNorth submits that DFO's Decision is entitled to deference from this Court and that the
applicable standard of review is reasonableness simpliciter. The Supreme Court of Canada has
stated that this standard of review has the following implications:

An unreasonable decision is one that, in the main, is not supported by any
reasons that can stand up to a somewhat probing examination. Accordingly, a
court reviewing a conclusion on the reasonableness standard must look to see
whether any reasons support it.

There is a further reason that courts testing for unreasonableness must avoid
asking the question of whether the decision is correct. Unlike a review for
correctness, there will often be no single right answer to the questions that are
under review against a standard of reasonableness for example, when a decision
must be taken according to a set of objectives that exist in tension with each
other, there may be no particular trade-off that is superior to all others. Even if
there could be, notionally, a single best answer, it is not the court's role to seek
this out when deciding if a decision was unreasonable.

A decision will be unreasonable only if there is no line of analysis within the
given reasons that could reasonably lead the tribunal from the evidence before it
to the conclusion at which it arrived.
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Law Society of New Brunswick v. Ryan, 2003, SCC 20, at paras. 48, 51 and 55.

166 TrueNorth says that the Decision is not only reasonable; it is correct. In addition to the
jurisprudence already referred to which stands for the proposition that an environmental assessment
conducted pursuant to CEAA must be connected with the regulatory authority which triggers
CEAA, Dawson, J. of this Court, in a decision that was upheld by the Federal Court of Appeal, has
said that "[e]vironmental assessment must be connected to the regulatory authority which is capable
of triggering CEAA." (Hamilton-Wentworth (Regional Municipality) v. Canada (Minister of
Environment), [2001] F.C.J. No. 627 (T.D.) at para. 176).

167 Contrary to the assertions of the Applicants, TrueNorth says the Decision is neither
unreasonable nor absurd. Instead, it takes into account the plethora of Federal Court and Supreme
Court of Canada jurisprudence that requires an environmental assessment conducted under CEAA
to be connected to the regulatory authority that triggered the application of CEAA.

168 The Applicants also argue that there ought to be "consistency and predictability" in the
application of CEAA. But TrueNorth says that only if the Responsible Authority takes into account
the regulatory authority that has triggered the application of CEAA pursuant to s. 5(1)(d) will there
be consistency and predictability. This was recognized in Tolko.

169 The Applicants also raise the issue of fish tainting which is not a concern in respect of the
destruction of Fort Creek. If fish tainting were a concern in respect of the destruction of Fort Creek,
DFO could address the issue in its screening report and, if necessary, refuse TrueNorth's s. 35(2)
Application.

170 The evidence is that fish tainting is not a concern. However, TrueNorth says that even if fish
tainting were a concern, this does not mean that the Decision made in connection with the
destruction of Fort Creek was unreasonable. If TrueNorth, while constructing or operating the mine
and processing facility, were to deposit a substance that contributed to fish tainting, it would be an
offence pursuant to the Fisheries Act and would be prosecuted.

171 More importantly, if DFO is concerned that fish tainting might occur as a result of the
construction or operation of the mine, it can, relying on s. 37(2) of the Fisheries Act, require that the
mining operation be modified or shut down. The exercise of this power, pursuant to s. 6(f) of the
Law List Regulations and s. 5(1)(d) of CEAA, would trigger the application of CEAA. Under these
circumstances, taking into account the regulatory power being exercised, the scope of the project
would have to include the physical works and activities that are suspected of causing the fish
tainting.

172 In any event, TrueNorth says the Applicants are incorrect when they suggest that a necessary
consequence of the Decision is that the issue of fish tainting will not, or cannot, be addressed.

173 There is no basis upon which to conclude that the Decision is unreasonable. DFO took into
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account the federal regulatory authority that triggered the application of CEAA and correctly
determined the scope of the project.

Respondent - The Minister of Fisheries and Oceans

The Standard of Review

174 The Minister says that the appropriate standard of review for a discretionary decision made
in the context of CEAA is reasonableness simpliciter (see Bow Valley Naturalists Society v. Canada
(Minister of Canadian Heritage), [2001] 37 C.E.L.R. (N.S.) 1 (F.C.A.); Inverhuron & District
Ratepayers' Association v. Canada (Minister of the Environment), [2001] F.C.J. No. 1008 (F.C.A.)
leave to appeal to the SCC refused [2001] S.C.C.A. No. 463).

175 The Minister is also of the view that the appropriate standard of review applied to the
interpretation of a statute will, in the context of CEAA, generally be correctness.

Scoping Projects under CEAA

176 The Minister says that the Applicants' submission that s. 15 of CEAA requires, as a matter of
law, that the project include all of the components of the oil sands mine is not supported by judicial
consideration of s. 15. Rather, this Court has now settled that a Responsible Authority such as DFO
has discretion to establish the scope of a project that is the subject of environmental assessment.
Nothing in the circumstances of this case suggests that this discretion was exercised unreasonably
(Manitoba's Future Forest Alliance et al. v. Canada (Minister of the Environment) (1999), 170
F.T.R. 161 (T.D.) ("Tolko"); Citizens' Mining Council of Newfoundland and Labrador Inc. v.
Canada (Minister of the Environment) et al. (1999), 163 F.T.R. 36 (T.D.); Friends of the West
Country Association v. Canada (Minister of Fisheries and Oceans) et al. (1999), 248 N. R. 25
(F.C.A.)).

177 Once a Responsible Authority has determined that it is required to conduct an environmental
assessment it must determine what the scope of the project should be (that is, what proposed
undertakings or activities should be included in the assessment). After that, it will go on to
determine the scope of the environmental assessment (that is, what are the factors to be taken into
account and what should be the scope of their consideration). These determinations are
discretionary under s. 15 (scope of project) and s. 16 (scope of the assessment) of CEAA.

178 Only the project scoping decision, made under s. 15 of CEAA, is the subject of this
application for judicial review.

179 As the Federal Court of Appeal noted in Bow Valley Naturalists Society, CEAA does not
define the process of scoping, nor does it provide any direction to the Responsible Authority to
determine which physical works or physical activities should be included within the scope of a
project.
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180 In its operational policy statement, Establishing the Scope of the Environmental Assessment,
which is referred to by the Applicants, the Canadian Environmental Assessment Agency has
identified a list of issues that may be taken into account in determining the scope of a project and
the scope of the environmental assessment in any given case. As this Court and the Federal Court of
Appeal have noted in other cases, the Canadian Environmental Assessment Agency guidance
material, while not binding, is helpful in understanding how CEAA should be applied (Operational
Policy Statement - Establishing the Scope of the Environmental Assessment, September 25, 1998
(OPS-EPO/1-1998); Tolko, paras. 76-77; Bow Valley Naturalists, para. 20).

181 In Canadian Environmental Assessment Act - An Annotated Guide, the authors describe at
page II-54 the challenge that the scoping of a project presents to a Responsible Authority:

The challenge in determining the scope of a project is to find the balance
between artificially separating related undertakings or activities for the purposes
of an environmental assessment (which has been described as "project splitting")
and casting the net too widely to include undertakings or activities that are
remotely related to the triggered project and that are typically matters within the
jurisdiction of the province where the project is located.

182 The authors then continue at page II-57 to address the relationship between scoping and
constitutional units:

Scoping a project is an area where constitutional limits have practical
consequences. The individual circumstances of each case must be carefully
considered in determining whether to scope a project and include related physical
works or activities. Where, for example, a mill is the project triggering the
environmental assessment, scoping the project for the purposes of the assessment
to include the mill as the "principal" project and an access bridge as an associated
or "accessory" physical work or activity undertaken solely for the purpose of
supporting the mill is unlikely to pose a significant risk that the Minister or
responsible authority has exceeded federal jurisdiction. On the other hand if the
project triggering the assessment is, for example, an access bridge functionally
"accessory" to a mill that is the "principal" undertaking by virtue of its
complexity and value, scoping the project for the purposes of the assessment to
include the access bridge and the mill may be problematic from a constitutional
perspective. In either case, if the project were scoped to include the removal of
trees, a matter clearly within provincial jurisdiction but necessary for the
construction of the access bridge and the mill, the Minister or responsible
authority would likely be invading an area of provincial jurisdiction.

Hobby, Ricard, et al. Canadian Environmental Assessment Act - An Annotated
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Guide, Canada Law Book Inc., pages II-54, II-57

183 The constitutional challenges inherent in scoping were described by the Supreme Court of
Canada in the Oldman River case at 71-72 where the Supreme Court of Canada referred to a need to
avoid using the federal environmental assessment process "as a constitutional Trojan horse [that
would enable] the federal government, on the pretext of some narrow ground of federal jurisdiction,
to conduct a far ranging inquiry into matters that are exclusively within provincial jurisdiction."

184 The Minister says that, in order to find the right "balance between artificially separating
related undertakings or activities" and "casting the net too widely," factors that can be taken into
account in determining the scope of a project may validly include the following:

1- The nature of CEAA trigger.

The triggers found in paragraphs 5(1)(a), (b), and (c) of CEAA relate to the
exercise of the government's powers to act as a natural person (proponent) - (a),
to spend government funds - (b), or to deal with its own property - (c). In those
circumstances the government makes purely discretionary decisions about its
own involvement in a project. Hence, it has broad discretion to scope the project
as it wishes before making such decisions about government property.

By comparison, in the context where only the 5(1)(d) trigger comes into play (as
in the present case), a more prudent approach may be appropriate, as the
environmental assessment is associated with, and justified by, the exercise of a
legislative or regulatory power over non-governmental proponents. A distinction
can also be made within the 5(1)(d) trigger between situations where the federal
government's legislative or regulatory power that is engaged involves the
management of a resource, and situations where it involves the management of
an activity. The government having generally more flexibility in the latter
situations than in the former. The Supreme Court of Canada made this clear in
Friends of the Oldman River, at 67-68, wherein the majority of the Court held
that:

...[A] somewhat different environmental role can be played by Parliament
in the exercise of its jurisdiction over fisheries than under its powers
concerning railways or navigation since the former involves the
management of a resource, the others activities. The foregoing
observations may be demonstrated by reference to two cases involving
fisheries. In Fowler v. The Queen, [1980] 2 S.C.R. 213, the Court found
that s. 33(3) of the Fisheries Act was ultra vires Parliament because its
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broad prohibition enjoining the deposit of "slash,stumps or other debris"
into water frequented by fish was not sufficiently linked to any actual or
potential harm to fisheries. However, s. 33(2), prohibiting the deposit of
deleterious substances in any place where they might enter waters
frequented by fish, was found intra vires Parliament under s. 91(12) in
Northwest Falling Contractors Ltd. v. The Queen, [1980] 2 S.C.R. 292.

2- The nature of the responsible authority's regulatory responsibility.

The responsible authority must be mindful of its regulatory responsibilities and
not be misled by the relative functional importance and interdependence of
various aspects of a proposal in respect of which the RA is making a scoping of
the project decision.

Canadian Environmental Assessment Act - An Annotated Guide, supra, at
pages II-54 to II-57

Operational Policy Statement - Establishing the Scope of the
Environmental Assessment, supra

Manitoba's Future Forest Alliance et al. v. The Minister of the
Environment and Tolko Manitoba Inc. et al., supra

3- Provincial Assessment.

A proposal that is or has been the subject of an assessment of environmental
effects by another authority, and the results of any such assessment may inform
the RA of issues that may be relevant for the purposes of its decision-making.

Operational Policy Statement - Establishing the Scope of the
Environmental Assessment, supra

The DFO Decision

185 In para. 26 of her affidavit, Ms. Majewski states that in cases where a s. 35(2) Fisheries Act
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authorization triggers an environmental assessment "the scope of the project should be limited to
those elements over which the federal government can validly assert authority, either directly or
indirectly." The Applicants use this passage to argue that DFO took the position that the scope of
the project "must be restricted to those elements over which it can assert regulatory authority." The
Minister says this is incorrect. The word "should" (rather than "must") indicates that Ms. Majewski
was aware that the scoping decision is discretionary in nature and not mandatory. She simply noted
that, in the particular context of a Fisheries Act s. 35(2) authorization trigger, a more prudent
approach than in other contexts should generally (but not necessarily always) be taken.

186 The Minister emphasises that the Applicants confuse "scope of project" (what is the project
to be assessed?) and "scope of assessment" (what is to be considered during the assessment of the
project?).

187 The Applicants' references to the Oldman River case are really about what the federal
government can consider during an assessment. In that case, the Supreme Court of Canada does not
address the issue of how a project should be scoped. What DFO will eventually consider in its
environmental assessment in the case at bar is hypothetical. The Applicants have challenged the
scoping Decision without waiting to see what issues DFO will address in its assessment. There are
no indications on the record that DFO intends to limit the scope of the assessment to only those
effects of the project (as scoped) that would impact on fisheries.

188 The Minister is also of the view that the Applicants, in their reference to Friends of the West
Country, also confuse "scope of project" with "scope of assessment." The statement of the Federal
Court of Appeal in that case that "the federal responsible authority is to exercise its cumulative
effects discretion unrestrained by its perception of constitutional jurisdiction," was made in the very
limited context of a discussion about what projects or activities, other than the one that is subject to
CEAA assessment, should be considered in assessing the potential cumulative environmental
effects. The impacts of other projects and activities that interact with those of the regulated project
can only be considered to a limited extent. The Federal Court of Appeal, in Friends of the West
Country, does not suggest that the federal government could assert jurisdiction over other projects
and activities.

189 The Minister considers the Hydro-Quebec case as a good example of what the Supreme
Court of Canada meant in Oldman River when it stated, at pages 67-68, that "a somewhat different
environmental role can be played by Parliament in the exercise of its jurisdiction over fisheries than
under its powers concerning railways or navigation since the former involves the management of a
resource, the others activities." In the Hydro-Quebec case, the NEB was dealing with an application
for a licence to construct and use an international power transmission line. The NEB was, therefore,
exercising a federal regulatory power over an activity (exportation of electricity). In the case at bar,
the DFO is exercising a federal regulatory power to authorize a HADD. Thus the Decision of DFO,
as expressed in Ms. Majewski's affidavit, is to take a prudent approach, so that "[t]he EA scope of
project should correspond to the federally regulated undertaking involved in the application."
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190 The Applicants argue that the phrase "in whole or in part" contained in ss. 5(1) of CEAA
"requires an environmental assessment of 'the project' in its entirety, not just the federal piece." The
Applicants try to argue that, as a matter of law, the "project" within the meaning of s. 5 that DFO's
authorization will allow in whole or in part must be the oil sands project as a whole. But the
wording of s. 5 in general, and the words "in whole or in part" in particular, do not support the
Applicants' position. DFO determines what the project is in accordance with s. 15 of CEAA. In the
case at bar, DFO determined that the project would consider authorizing, in whole or in part, was
simply the destruction of a creek (and accessory activities). Nothing in the DFO determination
conflicts with the wording of ss. 5(1) of CEAA.

191 The Minister says that the mere fact that oil sands projects are listed in the Comprehensive
Study List does not make it mandatory for a Responsible Authority to scope the project as such.
Scoping decisions are made on a case-by-case basis. In certain instances, DFO may, and in fact has,
determined that the project to be reviewed should be the entire mine project. In other circumstances,
where DFO only has to approve the construction of a bridge leading to a mine site, DFO could
legitimately take a narrower approach, as it did in the context of forestry operations (see the Friends
of the West Country and the Tolko cases, for example). In the case before this Court, DFO
determined that its involvement in the project was limited and similar to that in the forestry
operations cases; this explains the decision to take the "narrow" approach. While people may
disagree with this approach, as the Applicants obviously do, and while a "broader" approach might
also have been reasonable, it can not be said to be contrary to the terms of CEAA, or to be an
unreasonable exercise of discretion.

The Definition of "Project"

192 The Applicants take the position that, in the circumstances of this case, the project has to be
defined, as a matter of statutory interpretation, as the proposed construction and operation of the oil
sands mine as whole. But the Minister feels that this position is based on a misinterpretation of both
CEAA and the relevant case law. In Bow Valley Naturalists, the Federal Court of Appeal referred to
the Canadian Environmental Assessment Agency's Responsible Authority's Guide as a tool that
provided some direction in determining which physical works or activities should be included
within the scope of a project. The Court had the following to say about scoping at para. 25:

The Act does not define the process of scoping of the project. Neither does it
define the term "scope." Nor does it provide any direction to the responsible
authority in determining which physical works should be included within the
scope of the project. The Responsible Authority's Guide, however, suggests the
use of the principal project/accessory test to ensure consistency in scope of the
project determinations. According to the principal project/accessory test, the
principal project, i.e., either the undertaking with respect to a physical work or
the physical activity, must always be included in the scope of the project. The
scope should also include other physical works or physical activities which are
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accessory to the principal project.

193 In the case before this Court, it was appropriate for DFO, in determining the scope of the
project, to take into account the fact that CEAA was triggered in the particular context of the
proposed authorization of a HADD, a subject-matter that, in the opinion of the Minister, involves
the management of the fisheries resource.

194 As for the "principal project," the Responsible Authority's Guide provides that "[it] is always
either the undertaking in relation to a physical work or the physical activity for which a power, duty,
or function is being exercised (therefore triggering the need for an EA under the Act)."

195 In such a case, and in accordance with the Supreme Court of Canada's decision in Oldman
River, the Minister says it is appropriate that a project be scoped to ensure that, ultimately, the
environmental assessment that is conducted remains sufficiently linked to the regulatory authority
that triggers CEAA.

196 A similar approach has been adopted by this Court in the particular context of CEAA and of
the "ss. 35(2) of the Fisheries Act trigger." In Tolko, Nadon J. noted as follows at para. 86:

Unless the environmental assessment is connected with the regulatory authority
which triggers CEAA, there [would] simply [be] no reasonable limit placed on
what the responsible authority in any given case would have to consider.

197 Even if the Applicants were correct that the oil sands mine as a whole is a physical work (or
includes physical works) and that the de-watering of Fort Creek is, as a matter of law, a physical
activity relating to a physical work, within the meaning of CEAA definition of "project", that
"physical work" is not necessarily, as a matter of law, the oil sands mine as a whole (including the
processing facilities).

198 Indeed, even though Ms. Majewski in her affidavit referred to the project as an activity listed
in the Inclusion List Regulations, her scoping decision included such things as "[t]he construction of
temporary or permanent diversion of Fort Creek [and] [t]he construction of site de-watering and
drainage works," which are "physical works."

199 In the circumstances of this case, and bearing in mind that the environmental assessment
should remain "connected with the regulatory authority which triggers CEAA" (Tolko), it was open
to DFO to identify the Fort Creek diversion channel and the site of de-watering and drainage works,
as opposed to the oil sands mine as a whole, as the "physical work" to which the de-watering of Fort
Creek relates. The Minister admits that, by referring to the Inclusion List Regulations, Ms.
Majewski characterized incorrectly CEAA "trigger." This, however, is of no consequence for the
Decision as a whole. As was pointed out by the Supreme Court of Canada in British Columbia
(Milk Board) v. Grisnich, [1995] 2 S.C.R. 895 at paras. 19-20, it is not necessary for an
administrative body to consciously identify the source of power it is relying upon for the exercise of
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that power to be valid:

It is my view that the Court of Appeal's position on the need for administrative
specification must be rejected. There is no precedent for holding that an
administrative body must consciously identify the source of power it is relying
on, in order for the exercise of that power to be valid. Traditionally, the primary
question in reviewing the validity of subordinate legislation has been whether the
delegate has authority under the empowering statute to make the impugned
enactment. Any regulation, rule or order must be consistent with the purposes of
the empowering statute, and cannot be designed to achieve some collateral
purpose, extraneous to the statute's objectives. Provided that the subordinate
legislation is within the bounds or "sphere" of statutory authority, it will be valid,
and will not be reviewable on its merits.

There is little room in this traditional analysis for considering the mind set of the delegate itself, and
I see no basis for interfering with the established approach. Courts are primarily concerned with
whether a statutory power exists, not with whether the delegate knew how to locate it.

200 With the Supreme Court of Canada guidance in mind, it is difficult to see how Ms.
Majewski's mischaracterization of CEAA trigger could be anything but a technicality. It has no
impact on the final scoping Decision. Furthermore, s. 57 of CEAA provides that an application for
judicial review under CEAA shall be refused "where the sole ground for relief established on the
application is a defect in form or a technical irregularity."

201 The Minister takes the position that, in light of Oldman River and Tolko, it was open to DFO
to determine that the project in the case at bar should be scoped, for the purpose of CEAA, around
the undertakings and activities in respect of which an authorization under the s. 35(2) of the
Fisheries Act was sought, i.e the de-watering of Fort Creek, and the construction of a diversion
channel.

202 The Applicants argue that the de-watering of the creek is related to the oil sands mine and
processing facilities as a whole and so constitutes, as a matter of law, an "undertaking in relation to
a physical work," within the meaning of the first branch of the definition of "project" in s. 2 of
CEAA and not a "physical activity not relating to a physical work," within the meaning of the
second branch of the definition. For this reason, the Applicants are of the view that, as a matter of
law, the "physical work" to which it is related (i.e. the mine and the processing facilities) must
necessarily be included in the scope of the project.

203 The Minister says that this Court should be careful not to interpret the words "in relation to"
in a vacuum in the way that the Applicants suggest. These words should be interpreted so as to be
consistent with the principles set out in the Oldman River and Tolko decisions to ensure that, in any
given case, the environmental assessment of a project remains connected with the regulatory
authority that triggers CEAA. To achieve this, this Court should recognize that an Responsible
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Authority must be given some discretion to determine, in any given case, if the undertaking or
activity it is regulating is "in relation to" a physical work and, if so, to determine what physical
work it is related to. To accept the arguments of the Applicants on this point would negate virtually
all the case law dealing with the issue of scoping and would leave a Responsible Authority with
virtually no discretion to determine what the scope of a project should be.

204 As for the "accessory" branch of the Canadian Environment Assessment Agency's
"principal/accessory test," the Agency's Responsible Authority's Guide provides that in order to
determine what is accessory to a principal project the following two criteria can be applied:

interdependence: If the principal project could not proceed without the
undertaking of another physical work or activity, then that other physical work or
activity may be considered as a component of the scoped project.

linkage: If the decision to undertake the principal project makes the decision to
undertake another physical work or activity inevitable, then that other physical
work or activity may be considered as a component of the scoped project.

205 In Tolko, Nadon J. noted that, for another physical work or activity to be interdependent
with, or linked to, the principal project, the carrying out of the principal project must render
inevitable in a physical sense, as opposed to an operational sense, the realization of the other
physical work or activity. At para. 81, he stated:

I understand the term "inevitable" used in relation to the "linkage" criterion to
mean that the building of the principal project renders "inevitable" the building
of another physical work. It cannot be said, in my view, that the building of the
Ram River and Prairie Creek Bridges rendered the building of the Mainline Road
"inevitable". Perhaps it made no sense to build the bridges without a road leading
to and from the bridges but the plain fact is that the building of the bridges did
not require the building of roads. Whether or not the decision to build the bridges
without the roads made sense from a financial, administrative or managerial
perspective is not the issue. Rather, the issue is whether the construction of a
physical work renders the construction of another physical work, in a physical
sense, "inevitable"."

206 In terms of the case at bar, in order for the oil sands mine to be considered an accessory of
the "creek destruction" project, it would have to be established that the creek destruction project
cannot, in a physical sense, proceed without the mine being constructed and operated. To
paraphrase Nadon J. in Tolko, perhaps it makes no sense to de-water the creek without a mine being
operated, but the plain fact is that the de-watering of the creek does not require, nor make
inevitable, the construction and operation of the mine.
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Reasonableness Simpliciter

207 The Federal Court of Appeal has confirmed in Friends of West Country that scoping
decisions are discretionary in nature. The Court stated at para. 12:

Subsection 15(1) is straightforward. It confers on the responsible authority [the
Canadian Coast Guard in this case] the power to determine the scope of the
project in relation to which an environmental assessment is to be conducted.

208 The Minister points out that the criteria applied by the Federal Court to discretionary
decisions are set out in Environmental Resource Centre v. Canada (Minister of the Environment),
[2001] F.C.J. No. 1937 (T.D.) where the Court stated at para. 136:

The within applications challenge ministerial decisions. The framework for
judicial review of a ministerial decision was described by Justice Strayer in
Vancouver Island Peace Society et al v. Canada (Minister of National Defence)
et al, [1992] 3 F.C. 42 at page 48:

In determining whether an official or agency has acted in accordance with
the law in reaching the decision in question, the Court can consider
whether the official or agency has correctly interpreted the law and
whether the decision has been taken on the basis of facts and reasons
relevant to the purpose for which the authority was granted to make such a
decision. But within that permissible range, the original decision-maker
has a right to make a decision which the Court cannot reverse even if it per
chance does not agree with such decision.

209 In Bow Valley, the Federal Court of Appeal (cited with approval in Inverhuron & District
Ratepayers' Assn. v. Canada (Minister of the Environment), [2001] F.C.J. No. 1008 (C.A.) leave to
appeal dismissed [2001] S.C.C.A. No. 463 at para. 36) determined that some deference is due to a
Responsible Authority's decision under s. 15(1) of CEAA. Linden, J.A., for a unanimous court,
stated as follows at para. 78:

The Court must ensure that the steps in the Act are followed, but it must defer to
the responsible authorities in their substantive determinations as to scope of the
project, the extent of the screening and the assessment of the cumulative effects
in light of the mitigating factors proposed. It is not for the judges to decide what
projects are to be authorized, but, as long as they follow the statutory process, it
is for the responsible authorities.

210 The Court in Inverhuron, at para. 38, emphasized that deference still requires some
examination:
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This does not mean, however, that the Court's approach to reviewing the
Minister's decision ought to be so deferential as to exclude all inquiry into the
substantive adequacy of the environmental assessment. To adopt this approach
would risk turning the right to judicial review of her decision into a hollow one.

211 The Minister appreciates that the Court is obligated to undertake a fairly probing
examination of the facts to determine whether there is a rational basis for the Decision, or whether
the Decision has been made on the basis of facts and reasons relevant to the purpose for which the
authority was granted to make such a decision.

212 Paragraph 81 of Nadon J.'s decision in Tolko, by invoking a physical linkage test rather than
an operational connection, clearly counters the position of the Applicants that the project must
necessarily be scoped so as to have a stand-alone functional purpose. This line of reasoning was
dismissed by Nadon J., who concluded that DFO's scoping decision in Tolko was reasonable even
though constructing a bridge in the middle of nowhere might, from an operational and functional
standpoint, make no sense.

213 The case law indicates that narrow scoping, in the context of regulatory triggers such as s.
35(2) of the FA is prima facie reasonable. To hold otherwise in the instant case would, the Minister
argues, result in the marginal impact on fish habitat from the de-watering of a creek mandating, as a
matter of law, an environmental assessment of a major industrial development for which the federal
government has no other decision-making responsibility. And even if a broader scoping decision
might have been reasonable, it does not mean that a decision to scope more narrowly is necessarily
unreasonable.

214 The words of Nadon J. in Tolko are again helpful on this point:

[84] Subsection 15(1) makes it clear, in my view, that the environmental
assessment which is to be conducted by the responsible authority is an
assessment of the project as determined by that responsible authority under
subsection 15(1). In other words, the scope of the assessment cannot be a pretext
to modify or amend the project as determined under subsection 15(1). It is the
project as determined by the responsible authority and its environmental effects
which are to be examined by the responsible authority. The introductory
paragraph to subsection 15(1) makes this clear. It provides:

The scope of the project in relation to which an environmental assessment is to
be conducted shall be determined by [...] [Emphasis added]

[85] The only caveat to the above is, that under subsection 15(3), the responsible
authority must conduct an environmental assessment not only of the project but
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of other undertakings "likely to be carried out in relation to that physical work".
Undertakings "likely to be carried out in relation to that physical work"
necessarily mean undertakings which fall within the class of those undertakings
specifically mentioned in the definition of "project" found in section 2 of CEAA .

[86] At paragraph 67 of its memorandum of fact and law, the respondent Tolko
makes the following submission with which I am in entire agreement:

This Court should also consider what the practical effects would be if it
were to accept the arguments the Applicants advance. What happens if a
city within Canada, or a province for that matter, decides to build a bridge?
When they seek approval under Section 5 of the NWPA, does everything
that city or province does become one big "project" which must be
environmentally assessed under CEAA? Surely not, but this might well be
the result if the Applicants' arguments are accepted. Unless the
environmental assessment is connected with the regulatory authority which
triggers CEAA, there is simply no reasonable limit placed on what the
responsible authority in any given case would have to consider.

[87] In concluding on this point, I wish to say that, since the 13-year F.M.P. and
the 1997 annual plan, save for the Sewap Creek crossing, did not require the
exercise of a power or the performance of a duty or function by a federal
authority in regard to a project as set out in subsection 5(1) of CEAA, no
environmental assessment was triggered. If these "projects" were projects which
had triggered an environmental assessment under subsection 5(1) of CEAA, then
the responsible authority could have exercised its discretion under subsection
15(2) and determined that the projects were "so closely related that they can be
considered to form a single project".

215 Paragraph 20 of Friends of the West Country, also support the Minister's position on this
issue:

[20] The words "in relation to" are used in the definition of "project" in
subsection 2(1) and in subsection 15(3) instead of the word "of". However, if the
word "of' was used, the environmental assessment would be limited to the
construction, operation, modification, decommissioning or abandonment of the
physical work itself. Where a physical work is being constructed, there may be
ancillary construction for example, something as major as a coffer dam required
to hold back water where the construction of a bridge required work on a river
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bed, or of a lesser order, such as the construction of temporary living quarters for
construction workers. The words "in relation to" in context here do not
contemplate any other construction, operation, modification, decommissioning,
abandonment or other undertakings that has any conceivable connection to the
project as scoped. Rather the words refer to construction, operation,
modification, decommissioning, abandonment or other undertakings that pertain
to the life cycle of the physical work itself or that are subsidiary or ancillary to
the physical work that is the focus of the project as scoped.

216 The Minister points out that, in the case at bar, the DFO did not make its scoping Decision
until the available information had shown that no more than mere speculation could be entertained
in relation to the alleged fish tainting potential of the oil sands mining operation. More generally,
the DFO satisfied itself, before making its scoping Decision, that the environmental concerns
related to matters within federal jurisdiction that had been identified during the provincial review
had been addressed to its satisfaction. DFO also assured itself that no other federal based CEAA
triggers needed to be considered. In particular, the information to the effect that no more than mere
speculation could be entertained in relation to the alleged fish tainting potential of the oil sands
operations assuaged DFO's concerns in this regard (Hamilton-Wenworth (Regional Municipality) v.
Canada (Minister of the Environment), [2001] F.C.J. No. 627 (T.D.) (aff'd [2001] F.C.J. No. 1700
(F.C.A.), para. 174).

217 The Minister also points out that, as the deposit of a deleterious substance, the source of fish
tainting, is prohibited under ss. 36(3) of the Fisheries Act, it is not subject to an authorization under
ss. 35(2). Only regulations made under ss. 36(5) of the Fisheries Act could result in permitting such
deposit. These regulations could be a CEAA trigger.

ANALYSIS

218 The Applicants say that the Decision is reviewable on grounds of both legal error and
unreasonableness.

Legal Error

219 The Applicants raise three distinct legal errors, each of which, they say, is sufficient to vitiate
the Decision.

Limiting Scope of Project to Federal Authority

220 In this regard the Applicants point to preliminary correspondence dealing with the scoping
issue and to the affidavit of Ms. Majewski to show that DFO took the position that a project subject
to a federal environment assessment under CEAA has to correspond to the federally regulated
undertaking involved in the application. This caused DFO to scope the destruction of Fort Creek for
assessment when it should have scoped the mining project identified in TrueNorth's application.
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221 The Applicants place particular reliance upon paras. 25 and 26 of Ms. Majewski's affidavit
which read as follows:

For projects subject to section 5(1) regulatory triggers, the scope of project must
be limited to those elements over which the federal government can validly assert
authority either directly or indirectly. The project addressed in a federal EA
should correspond to the federally-regulated undertaking involved in the
application.

In cases where a regulatory decision such as the decision to issue a Fisheries Act
section 35(2) authorization triggers an EA, there are limitations on the scope of
the project. In these cases, the scope of project should be limited to those
elements over which the federal government can validly assert authority, either
directly or indirectly. The EA scope of project should correspond to the federally
regulated undertaking involved in the application.

222 DFO takes the position that these words were not meant to denote legal constraint but were
partial justification for a discretionary decision that, in the entire context in which it was made, was
reasonable. Ms. Majewski could have decided to scope the entire mining project but, for the various
reasons expressed, there was nothing unreasonable in her limiting the scope of assessment to the
destruction of Fort Creek.

223 TrueNorth takes the position that in so far as Ms. Majewski's affidavit expressed a legal
opinion it is not appropriately before the Court but that, in any event, it is legally correct that a
project addressed in a federal environment assessment should correspond to the federally regulated
undertaking in the application. In this case, federal involvement was triggered by s. 35(2) of the
Fisheries Act and it was entirely reasonable to link the scope of the assessment under CEAA to the
appropriate head of federal power that brought CEAA into play i.e. DFO's jurisdiction over the fish
habitat of Fort Creek.

224 First of all, to address TrueNorth's point concerning the admissibility of those portions of
Ms. Majewski's affidavit that refer to legal matters, I am of the view that they are appropriately
before this Court and constitute part of the Decision under review. The affidavit of Ms. Majewski
has not been entered in order to argue points of law; it merely explains the reasons for her Decision
on scoping. If Ms. Majewski felt herself legally constrained to address the scoping issue in a
particular way, that would be a reviewable aspect of her Decision. Ms. Majewski's affidavit is good
evidence not of what the law is in relation to scoping under CEAA, but of why she made the
Decision she did. See in this regard Lun v. Canada (Minister of Citizenship and Immigration),
[1997] F.C.J. No. 1694 (T.D.); and Ogunfowara v. Canada (Minister of Citizenship and
Immigration), [1997] F.C.J. No. 456 (T.D.).

225 Read as a whole, I am of the view that Ms. Majewski's affidavit makes it clear that, in the
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context of TrueNorth's application, it was both reasonable to limit the scope of any assessment to
the destruction of Fort Creek and legally appropriate to do so.

226 In paras. 23 and 24 of her affidavit, she tells us that a responsible authority has a discretion
with regard to the scoping of a project and that this discretion "must be exercised reasonable for any
given case." She also tells us that the "scope of a project must be determined on a case-by-case
basis."

227 However, she then goes on to say (in para. 25) that "for projects subject to s. 5(1) regulatory
triggers, the scope of project must be limited to those elements over which the federal government
can validly assert authority either directly or indirectly."

228 In my view, in scoping the project in the case at bar, Ms. Majewski felt herself legally
constrained to limit the scope of any assessment to those elements of the project over which the
federal government could validly assert authority. The first principal issue for this Court, then, is to
decide whether she was wrong to assume such legal constraint and, if she was, whether that should
vitiate the Decision.

229 The Applicants say that, on this point, Ms. Majewski committed a reviewable error that
justifies quashing the whole Decision. They say the restrictive approach to scoping that is apparent
in the Decision rests upon a mistaken interpretation of CEAA and the scope of the federal
assessment power. In this regard, the Applicants rely heavily upon the landmark decisions of the
Supreme Court of Canada in Oldman River and Quebec-Hydro and the Federal Court of Appeal
decision in Friends of the West Country.

230 As regards the Oldman River case, the Applicants understandably emphasize those aspects in
the judgment of LaForest J. that support a more expansive approach to assessment:

I should make it clear, however, that the scope of assessment is not confined to
the particular head of power under which the Government of Canada has a
decision-making responsibility within the meaning of the term "proposal". Such a
responsibility, as I stated earlier, is a necessary condition to engage the process,
but once the initiating department has thus been given authority to embark on an
assessment, that review must consider the environmental effect on all areas of
federal jurisdiction. (pp. 72-73)

231 Notwithstanding the able and spirited argument of counsel for the Applicants on this point, I
do not feel that the judgment of LaForest J. in Oldman River, is of any real assistance to the
Applicants in the context of the scoping Decision that is before the Court in this application. The
Supreme Court of Canada, in Oldman River, was considering a constitutional question that involved
deciding whether a federal Guidelines Order was so broad as to offend s. 92 of the Constitution Act,
1867. The Supreme Court of Canada made it clear in that case that "the scope of assessment is not
confined to the particular head of power under which the Government of Canada has a
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decision-making responsibility within the meaning of the term proposal." It would be a very
different thing, in my view, to conclude that, when scoping a project for assessment, a decision
maker should not consider the relevant head of power that has brought the decision maker into play.

232 There are other aspects of the judgment of LaForest J. in Oldman River, that suggest there
must be some link between the exercise of legislative power and an appropriate head of power:

It must be noted that the exercise of legislative power, as it affects concerns
relating to the environment, must, as with other concerns, be linked to the
appropriate head of power, and since the nature of the various heads of power
under the Constitution Act, 1867 differ, the extent to which environmental
concerns may be taken into account in the exercise of a power may vary from
one power to another. (p. 67)

233 In addition, in reviewing the particular federal Guidelines Order that came before the court in
Oldman River, LaForest J. was of the view that it only gave a "mandate to examine matters directly
related to the areas of federal responsibility affected," and that it could not be used by an initiating
department "as a colourable device to invade areas of provincial jurisdiction which are unconnected
to the relevant heads of federal power." (p. 72)

234 In my view, then, the Oldman River case, although directing that assessment, once
appropriately initiated, can consider the impact of a project on all areas of federal jurisdiction, does
not suggest that the scope of an assessment does not have to be connected to the relevant head of
federal power that is engaged by an application. In fact, I am of the view that there was behind the
judgment of LaForest J. in Oldman River an assumption that the exercise of legislative power can
only give a mandate to examine matters that are related to the heads of federal responsibility
affected.

235 In any event, I am of the view that the scoping mandate of DFO is to be found in CEAA
itself and not by reference to a decision such as that in Oldman River, that dealt specifically with the
constitutionality of a particular Guidelines Order.

236 But the Applicants also feel that their case is assisted on the scoping issue by the decision of
the Supreme Court of Canada in Hydro-Quebec. In that case, the Supreme Court of Canada
examined whether the NEB was entitled to consider, as relevant to its decision to grant licences, the
environmental impact of the construction by Hydro-Quebec of future production facilities to
transmit electricity.

237 In Hydro-Quebec, the Supreme Court of Canada found that "the Court of Appeal erred in
limiting the scope of the Board's environmental inquiry to the effects on the environment of the
transmission of power by a line of wire across the border":

To limit the effects considered to those resulting from the physical act of
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transmission is an unduly narrow interpretation of the activity contemplated by
the arrangements in question. The narrowness of this view of the Board's inquiry
is emphasized by the detailed regulatory process that has been created. I would
find it surprising that such an elaborate review process would be created for such
a limited inquiry. As the Court of Appeal in this case recognized, electricity must
be produced, either through existing facilities or the construction of new ones, in
order for an expert contract to be fulfilled. Ultimately, it is proper for the Board
to consider in its decision-making process the overall environmental costs of
granting the license sought. (p. 191)

238 In Hydro-Quebec, even though no constitutional question had been raised on the appeal, the
respondents expressed a concern that allowing the Board to examine the impact of new facilities
might involve bringing within the inquiry areas that are subject to provincial regulation and control.

239 Even though no constitutional question was raised, the Supreme Court made a point of
saying that "it is nonetheless important that the jurisdiction of the Board be delineated in a manner
that respects those concerns":

In defining the jurisdictional limits of the Board, then, this Court must be careful
to ensure that the Board's authority is truly limited to matters of federal concern.
At the same time, however, the scope of its inquiry must not be narrowed to such
a degree that the function of the Board is rendered meaningless or ineffective. (p.
192)

240 The Supreme Court of Canada resolved this conflict in the following way:

As noted earlier, the vires of the National Energy Board Act is not in dispute in
this appeal. If in applying this Act the Board finds environmental effects within a
province relevant to its decision to grant an export licence, a matter of federal
jurisdiction , it is entitled to consider those effects. So too may the province have,
within its proper contemplation, the environmental effects of the provincially
regulated aspects of such a project. The co-existence of responsibility is neither
unusual nor un-workable. While duplication and contradiction of directives
should of course be minimized, it is precisely this dilemma that the EARP
Guidelines Order, specifically ss. 5 and 8, is designed to avoid and that the Board
attempted to reduce the imposition of conditions 10 and 11 to the licences. (p.
193)

241 In Hydro-Quebec, the environmental effects within the province had to be "relevant" to the
Board's decision to grant an export licence before the Board could consider those effects. The case
does not say that a federal authority can consider all environmental effects once its powers have
become engaged. The effects in question have to be relevant to the decision it has to make.
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242 In the case at bar, the federal authority of the DFO has been engaged because TrueNorth
applied for an authorization under s. 35(2) of the Fisheries Act. In my view, the granting of such an
authorization does not require DFO to consider all environmental effects emanating from the
mining project and I can find nothing in the Hydro-Quebec case that requires, sanctions or even
encourages such a view.

243 I agree with the Applicants that, once CEAA has been triggered, there is nothing in s. 15 or
any provision related to the scope of an assessment which specifically limits a scoping decision to
the relevant head of federal jurisdiction occupied by the responsible authority. But, in my view, no
such words of limitation are necessary because it could not have been Parliament's intent to
authorize a Responsible Authority to environmentally assess aspects of a project unrelated to those
heads of federal jurisdiction called into play by the project in question.

244 Nor do I think the Applicants are assisted on the scoping issue by the decision of the Federal
Court of Appeal in Friends of the West Country. That case dealt specifically with the interpretation
to be placed upon paras. 16(1)(a) and 16(3) of CEAA. Rothstein J., at p. 253, made it clear that
under para. 16(1)(a), a Responsible Authority is not limited to considering environmental effects
solely within the scope of a project as defined in ss. 15(1) of CEAA or "to considering only
environmental effects emanating from sources within federal jurisdiction." But para. 16(1)(a) deals
with "cumulative effects" so that, as Rothstein J. pointed out, it is "implicit in a cumulative effects
assessment that both the project as scoped and sources outside that scope are to be considered."

245 A cumulative affects assessment is not the issue before the Court in this application which is
concerned solely with the scoping Decision of a Responsible Authority made under s. 15(1) of
CEAA. The judgment of Rothstein J. in Friends of the West Country comes with the following
strongly worded caveat at p. 254:

Of course, in saying that a responsible authority may consider factors outside
federal jurisdiction, I am restricting my comments to paragraph 16(1)(a) and ss.
16(3) and to where, once a project under federal jurisdiction has been scoped, the
requirement to consider cumulative environmental effects is engaged.

246 When read as a whole, the reasons offered by Ms. Majewski in her affidavit for the scoping
Decision, amount to her saying that she was mindful that scoping must be in accordance with
federal responsibilities and in relation to areas where conditions can be placed on the proponent. On
the basis of present authorities, I cannot say she was incorrect in this assumption and the Decision
should not be set aside on this basis.

Improper Delegation

247 The Applicants also argue that Ms. Majewski improperly delegated her scoping authority and
duties to the province of Alberta. To support this argument they rely upon the following words from
para. 28 of her affidavit:
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Environmental concerns related to matters within federal jurisdiction in respect
of TrueNorth's oil sands project as a whole were identified. The fact that the
province addressed these concerns to the satisfaction of DFO is a consideration
that I took into account in determining the appropriate scope.

248 The Applicants say that these words implicitly acknowledge that the oil sands project as a
whole could have been scoped and are evidence that Ms. Majewski abdicated her responsibilities
under the CEEA in favour of the province.

249 The words themselves can be read in a variety of ways and the Court cannot engage in
speculative exegesis. In the context of the Decision as a whole (including Ms. Majewski's affidavit)
they do not provide sufficient evidence for either interpretation advanced by the Applicants and I
decline to find a reviewable error on this ground.

Mistaken Interpretation of "Project" and the Inclusion List Regulations

250 The third legal error advanced by the Applicants to attack the Decision is that Ms. Majewski
relied upon an erroneous interpretation of the definition of "project" in CEAA and the Inclusion List
Regulations. The Applicants say this error can be found in para. 29 of Ms. Majewski's affidavit:

In my opinion it is reasonable to scope the project as the activities or works that
cause the harmful alteration, disruption or destruction (HADD) of fish habitat in
Fort creek. The issuance of a section 35(2) authorization is CEAA trigger.
Because such an activity is on the Inclusion List Regulations, the dewatering and
partial destruction is caught, and a CEAA environmental assessment would have
to be done.

251 The Applicants say that the destruction of Fort Creek is an activity related to the physical
work of constructing the mine and processing facilities of the oil sands project, which means that it
cannot be assessed as a listed activity under the Inclusion List Regulations and must, instead, be
assessed as part of the larger, comprehensive study of the oil sands project itself.

252 TrueNorth takes the position that these arguments have no merit because the destruction of
Fort Creek can qualify as either a "physical work" or a "physical activity" and obviously qualifies as
a "project" under CEAA in its own right.

253 The DFO concedes that Ms. Majewski was incorrect when she referred to the Inclusion List
Regulations to support her characterization of CEAA "trigger" but this was a mere technicality and
had no real impact on the final scoping Decision.

254 I see nothing in the definition of "project" in CEAA that would prevent the destruction of
Fort Creek from being a project in its own right and for the reasons advanced by DFO I decline to
hold that a reviewable error occurred over this issue.
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Unreasonableness and Other Grounds

255 The Applicants cite various reasons why the Decision should be considered unreasonable,
absurd, inconsistent with CEAA, detrimental to the Comprehensive Study Regulations, conducive
to inconsistency, neglectful of important issues of federal concern and disproportionate to the
project as a whole, and so should be set aside. I have considered each in turn and my conclusion is
that I am not persuaded that the Court should interfere on any of these grounds. Many of the
assertions made by the Applicants concerning the consequences of the Decision are speculative and
arguable. However, once the Court accepts that a decision concerning the scope of a project should
be connected in some way with the head of federal regulatory authority that has triggered CEAA, it
is difficult to find fault with the Decision in this case that carefully took this factor into account and
defined scope accordingly.

ORDER

THIS COURT ORDERS THAT:

1. The Application is dismissed.
2. The Respondents shall have the cost of this Application.

RUSSELL J.
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EN APPEL DE LA COUR D’APPEL DE L’ONTARIO

 Droit constitutionnel — Charte des droits — Appli-
cation — Fouilles, perquisitions et saisies effectuées 
à l’étranger par des policiers canadiens — La Charte 
canadienne des droits et libertés s’applique-t-elle à 
ces mesures? — Dans la négative, la preuve obtenue à 
l’étranger doit-elle être écartée au motif que son admis-
sion rendrait le procès inéquitable? — Charte cana-
dienne des droits et libertés, art. 7, 8, 11d), 24(2), 32.

 Législation — Interprétation — Charte canadienne 
des droits et libertés — Portée de l’application extrater-
ritoriale de la Charte — Présomption de conformité au 
droit international.

 Soupçonnant un homme d’affaires canadien de blan-
chiment d’argent, des agents de la GRC ont entrepris une 
enquête à son sujet. Ils ont demandé aux autorités des 
îles Turks et Caicos la permission de mener une partie 
de leur enquête dans l’archipel, la société d’investisse-
ment de l’accusé y étant établie. Responsable des enquê-
tes criminelles, le commissaire L du service de police 
de l’endroit a autorisé la GRC à poursuivre son enquête 
sur le territoire, mais il a précisé aux agents qu’il en 
conserverait la responsabilité et que la GRC serait sou-
mise à son autorité. Sur une période d’un an, les agents 
de la GRC ont fouillé et perquisitionné les locaux de 
l’accusé dans l’archipel, toujours en présence de L. 
Au procès, le ministère public a déposé les éléments 
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ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO

 Constitutional law — Charter of Rights — Applica-
tion — Searches and seizures outside Canada — Whether 
Canadian Charter of Rights and Freedoms applies to 
extraterritorial searches and seizures conducted by 
Canadian police officers — If not, whether evidence 
obtained abroad ought to be excluded because its admis-
sion would render trial unfair — Canadian Charter of 
Rights and Freedoms, ss. 7, 8, 11(d), 24(2), 32.

 Legislation — Interpretation — Canadian Charter of 
Rights and Freedoms — Scope of extraterritorial appli-
cation of Charter — Presumption of conformity with 
international law.

 RCMP officers commenced an investigation of the 
accused, a Canadian businessman, for suspected money 
laundering activities. They sought permission from the 
Turks and Caicos Islands authorities to conduct parts of 
their investigation on the Islands where the accused’s 
investment company is located. Detective Superintendent 
L of the Turks and Caicos Police Force, who was in charge 
of criminal investigations on the Islands, agreed to allow 
the RCMP to continue the investigation on Turks and 
Caicos territory, but warned the officers that he would be 
in charge and that the RCMP would be working under his 
authority. During a one-year period, the RCMP officers 
conducted searches of the accused’s office on the Islands 
and on each occasion L was with them. At trial, the 
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de preuve documentaire alors recueillis. Les agents 
de la GRC ont témoigné qu’ils avaient été conscients 
qu’aucun mandat n’autorisait la perquisition périphéri-
que des locaux de l’accusé, mais qu’ils s’étaient fiés à 
l’expertise et au dire de L quant aux exigences juridi-
ques applicables à une enquête dans l’archipel. Ils ont 
ajouté avoir cru que des mandats avaient été décernés 
pour les entrées clandestines et avoir pris connaissance 
d’un document qu’ils ont cru être un mandat autorisant 
les entrées à découvert. Cependant, aucun mandat n’a 
été mis en preuve au procès. L’accusé a demandé que 
la preuve documentaire soit écartée en application du 
par. 24(2) de la Charte canadienne des droits et liber-
tés au motif qu’elle avait été obtenue au mépris de son 
droit à la protection contre les fouilles, les perquisitions 
et les saisies abusives garanti à l’art. 8 de la Charte. Il 
a soutenu que la Charte s’appliquait aux agents de la 
GRC lorsqu’ils avaient soumis ses locaux à la fouille, 
la perquisition et la saisie, même si l’opération s’était 
déroulée à l’étranger. Le juge du procès a conclu que la 
Charte ne s’appliquait pas, il a rejeté la requête et il a 
reconnu l’accusé coupable des deux chefs de blanchi-
ment d’argent. La Cour d’appel a confirmé les déclara-
tions de culpabilité.

 Arrêt : Le pourvoi est rejeté.

 La juge en chef McLachlin et les juges LeBel, 
Deschamps, Fish et Charron : La Charte ne s’applique 
généralement pas aux fouilles, aux perquisitions et aux 
saisies hors frontières. En fait, la seule solution raison-
nable consiste à appliquer le droit de l’État où ont eu 
lieu les actes, sous réserve du droit constitutionnel à un 
procès équitable et des limites de la courtoisie suscep-
tibles d’empêcher un policier canadien de prendre part 
à une mesure qui, même si elle est autorisée par le droit 
de l’autre État, ferait en sorte que le Canada manque 
à ses obligations internationales quant au respect des 
droits de la personne. [88] [90]

 La Constitution autorise clairement le Parlement à 
adopter des lois régissant la conduite de Canadiens ou 
de non-Canadiens à l’étranger, mais les principes cou-
tumiers contraignants de l’égalité souveraine et de la 
non-intervention, la courtoisie entre les nations et les 
règles du droit international compatibles avec le droit 
interne éclairent l’application de ce pouvoir. Le prin-
cipe de la souveraineté du Parlement lui permet d’adop-
ter des lois contraires à ces principes mais s’il le fait, il 
contrevient au droit international et manque à la cour-
toisie entre les nations. Selon un principe d’interpréta-
tion législative bien établi, une loi est réputée conforme 
au droit international, de sorte que lorsque le libellé 
exprès de la Charte le permet, la détermination de la 
portée de celle-ci doit tendre à assurer le respect des 

Crown adduced documentary evidence that the police 
had gathered from the records of the accused’s office. 
The RCMP officers testified that they were aware there 
were no warrants authorizing the perimeter searches of 
the accused’s office but that they had relied on L’s exper-
tise and advice regarding the legalities of investigations 
conducted on the Islands. They also testified that they 
had understood warrants to be in place for the covert 
entries and had read a document they understood to be 
a warrant authorizing the overt entries. However, no 
warrant was entered into evidence at trial. The accused 
sought to have the documentary evidence excluded, pur-
suant to s. 24(2) of the Canadian Charter of Rights and 
Freedoms, on the basis that the evidence was obtained 
in violation of his right under s. 8 of the Charter to 
be secure against unreasonable search and seizure. He 
submitted that the Charter applies to the actions of the 
RCMP officers in the course of their searches and sei-
zures at his office, notwithstanding that those actions 
took place outside Canada. The trial judge held that the 
Charter did not apply, dismissed the application and 
convicted the accused of two counts of money launder-
ing. The Court of Appeal upheld the convictions.

 Held: The appeal should be dismissed.

 Per McLachlin C.J. and LeBel, Deschamps, Fish 
and Charron JJ.: The Charter does not generally apply 
to searches and seizures in other countries. Rather, the 
only reasonable approach is to apply the law of the state 
in which the activities occur, subject to the Charter’s 
fair trial safeguards and to the limits on comity that 
may prevent Canadian officers from participating in 
activities that, though authorized by the laws of another 
state, would cause Canada to be in violation of its inter-
national obligations in respect of human rights. [88] 
[90]

 While Parliament has clear constitutional author-
ity to pass legislation governing conduct by Canadians 
or non-Canadians outside Canada, its ability to pass 
extraterritorial legislation is informed by the binding 
customary principles of territorial sovereign equality 
and non-intervention, by the comity of nations, and by 
the limits of international law to the extent that they 
are not incompatible with domestic law. By virtue of 
parliamentary sovereignty, it is open to Parliament to 
enact legislation that is inconsistent with those princi-
ples, but in so doing it would violate international law 
and offend the comity of nations. Since it is a well- 
established principle of statutory interpretation that 
legislation will be presumed to conform to interna-
tional law, in interpreting the scope of application of 
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obligations du Canada en droit international. [53] [56]  
[68]

 Le droit canadien, y compris la Charte, ne peut être 
appliqué à l’étranger sans le consentement de l’État en 
cause. Cette conclusion découle non seulement du droit 
international, mais aussi du texte même de la Charte. 
Le paragraphe 32(1) oblige le Parlement, le gouverne-
ment du Canada ainsi que les législatures et les gou-
vernements des provinces à se conformer à la Charte. 
Il détermine non seulement les acteurs auxquels s’ap-
plique la Charte, mais précise les circonstances dans 
lesquelles elle s’applique à ces acteurs. Leur participa-
tion ne suffit pas. L’acte considéré doit aussi appartenir 
à l’un des « domaines relevant » du Parlement ou des 
législatures provinciales, ce qui ne saurait être le cas 
de l’enquête criminelle menée à l’étranger, car ceux-ci 
n’ont pas le pouvoir d’autoriser l’application de la loi 
dans un autre pays. En droit international, l’exercice 
de la souveraineté tient au droit d’un État d’échapper 
à toute ingérence étrangère et à l’obligation des autres 
États de s’abstenir de s’ingérer dans ses affaires. Il peut 
arriver que la preuve établisse le consentement de l’État 
étranger à l’exercice, sur son territoire, de la compétence 
d’exécution du Canada. La Charte peut s’appliquer aux 
actes d’agents canadiens lors d’une enquête à l’étranger 
si l’État d’accueil y consent. L’enquête appartient alors 
à un domaine relevant du Parlement et tombe sous le 
coup du par. 32(1). [45] [69] [94] [106]

 Les exigences de la Charte ne peuvent s’appliquer 
à une enquête menée dans un autre pays par des poli-
ciers canadiens et étrangers, mais il n’y a pas d’obstacle 
à la compétence juridictionnelle extraterritoriale sui-
vant laquelle un élément de preuve alors obtenu peut 
être écarté par un tribunal canadien, car l’exercice de 
cette compétence ne fait qu’attacher des conséquen-
ces intérieures à des événements survenus à l’étranger. 
L’individu qui, au Canada, se livre à une activité crimi-
nelle non confinée au territoire canadien doit s’attendre 
à être régi par les lois du pays où il se trouve et dans 
lequel il effectue des opérations financières, mais on ne 
peut écarter complètement les droits individuels au nom 
de la collaboration transfrontalière. Lorsque, au procès, 
le ministère public dépose en preuve un élément recueilli 
à l’étranger, les droits constitutionnels régissant la pro-
cédure judiciaire au Canada font en sorte qu’un juste 
équilibre soit établi et que les droits d’un accusé ayant 
fait l’objet d’une enquête à l’étranger soient dûment pris 
en considération. De plus, à une époque où l’activité 

the Charter, a court should seek to ensure compliance 
with Canada’s binding obligations under international 
law where the express words are capable of supporting 
such a construction. [53] [56] [68]

 Canadian law, including the Charter, cannot be 
enforced in another state’s territory without the other 
state’s consent. This conclusion is consistent with inter-
national law and is also dictated by the words of the 
Charter itself. Section 32(1) puts the burden of com-
plying with the Charter on Parliament, the government 
of Canada, the provincial legislatures and the provin-
cial governments. The provision defines not only to 
whom the Charter applies, but also in what circum-
stances it applies to those actors. The fact that a state 
actor is involved is not in itself sufficient. The activity 
in question must also fall within the “matters within 
the authority of” Parliament or the legislature of each 
province. A criminal investigation in the territory of 
another state cannot be a matter within the authority of 
Parliament or the provincial legislatures because they 
have no jurisdiction to authorize enforcement abroad. 
Under international law, each state’s exercise of sover-
eignty within its territory is dependent on the right to be 
free from intrusion by other states in its affairs and the 
duty of every other state to refrain from interference. In 
some cases, the evidence may establish that the foreign 
state consented to the exercise of Canadian enforce-
ment jurisdiction within its territory. Where the host 
state consents, the Charter can apply to the activities 
of Canadian officers in foreign investigations. In such 
a case, the investigation would be a matter within the 
authority of Parliament and would fall within the scope 
of s. 32(1). [45] [69] [94] [106]

 While Charter standards cannot be applied to an 
investigation in another country involving Canadian 
officers, there is no impediment to extraterritorial adju-
dicative jurisdiction pursuant to which evidence gath-
ered abroad may be excluded from a Canadian trial, as 
this jurisdiction simply attaches domestic consequences 
to foreign events. Individuals in Canada who choose to 
engage in criminal activities that cross Canada’s terri-
torial limits should expect to be governed by the laws of 
the state in which they find themselves and in which they 
conduct financial affairs, but individual rights cannot be 
completely disregarded in the interests of transborder 
co-operation. Where the Crown seeks at trial to adduce 
evidence gathered abroad, the Charter provisions gov-
erning trial processes in Canada ensure that the appro-
priate balance is struck and that due consideration is 
shown for the rights of an accused being investigated 
abroad. Moreover, in an era characterized by transna-
tional criminal activity, the principle of comity cannot 
be invoked to allow Canadian authorities to participate 
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criminelle revêt souvent un caractère transnational, la 
courtoisie ne saurait justifier les autorités canadien-
nes de participer à une activité d’enquête permise par 
le droit étranger lorsque cette participation emporterait 
le manquement du Canada à ses obligations internatio-
nales en matière de droits de la personne. Le respect 
envers le droit étranger cesse dès la violation manifeste 
du droit international et des droits fondamentaux de la 
personne. [52] [96] [99-101]

 La méthode grâce à laquelle on peut déterminer si 
la Charte s’applique à une enquête à l’étranger peut 
être résumée comme suit. La première étape consiste 
à se demander si l’acte considéré tombe sous le coup 
du par. 32(1) et est soumis à la Charte. Vu les deux ali-
néas du par. 32(1), deux sous-questions se posent alors. 
Premièrement, l’acte a-t-il été accompli par un acteur 
étatique canadien? Deuxièmement, dans l’affirmative, il 
peut se révéler nécessaire, selon les faits de l’espèce, de 
déterminer si une exception au principe de souveraineté 
justifie l’application de la Charte aux activités extrater-
ritoriales de l’acteur étatique. Dans la plupart des cas, 
aucune ne vaudra, et la Charte n’aura pas d’effet. Le 
tribunal passe alors à la seconde étape — déterminer si 
la preuve obtenue à l’issue de l’enquête à l’étranger doit 
être écartée au motif qu’elle est de nature à compromet-
tre l’équité du procès. [113]

 Dans la présente affaire, les policiers étaient clai-
rement des acteurs étatiques auxquels s’appliquait à 
première vue la Charte, mais les mesures prises aux 
îles Turks et Caicos n’appartenaient pas à un domaine 
relevant du Parlement. On ne saurait prétendre que les 
îles Turks et Caicos ont consenti en l’espèce à l’exer-
cice extraterritorial de la compétence d’exécution du 
Canada. Il ressort des conclusions du juge du procès 
que cet État a conservé la responsabilité de l’enquête du 
début à la fin, rappelant maintes fois aux agents de la 
GRC qu’à chacune des étapes, les mesures étaient prises 
sous sa seule autorité. [103] [115-116]

 Il ne s’agit pas d’un cas où l’admission des éléments 
de preuve porterait atteinte au droit de l’accusé à un 
procès équitable. Les documents saisis dans les locaux 
de l’accusé ne constituent pas une preuve obtenue par 
mobilisation contre soi-même. Les agents de la GRC 
n’ont pas agi de manière abusive ou inéquitable : ils 
sont demeurés sous l’autorité du service de police des 
îles Turks et Caicos et ont véritablement et raisonnable-
ment cru respecter le droit applicable dans l’archipel. 
Ils ont toujours agi de bonne foi. Leurs actes n’ont pas 
été abusifs. Le mode d’obtention de la preuve ne dimi-
nue en rien sa valeur. De plus, en choisissant d’exercer 
ses activités aux îles Turks et Caicos, l’accusé devait  

in investigative activities sanctioned by foreign law that 
would place Canada in violation of its international 
obligations in respect of human rights. Deference to the 
foreign law ends where clear violations of international 
law and fundamental human rights begin. [52] [96] [99-
101]

 The methodology for determining whether the 
Charter applies to a foreign investigation can be sum-
marized as follows. The first stage is to determine 
whether the activity in question falls under s. 32(1) such 
that the Charter applies to it. At this stage, two ques-
tions reflecting the two components of s. 32(1) must be 
asked. First, is the conduct at issue that of a Canadian 
state actor? Second, if the answer is yes, it may be nec-
essary, depending on the facts of the case, to determine 
whether there is an exception to the principle of sover-
eignty that would justify the application of the Charter 
to the extraterritorial activities of the state actor. In 
most cases, there will be no such exception and the 
Charter will not apply. The inquiry would then move 
to the second stage, at which the court must determine 
whether evidence obtained through the foreign investi-
gation ought to be excluded at trial because its admis-
sion would render the trial unfair. [113]

 In the instant case, the police officers were clearly 
government actors to whom, prima facie, the Charter 
would apply, but the searches carried out in Turks 
and Caicos were not a matter within the authority of 
Parliament. It is not reasonable to suggest that Turks 
and Caicos consented to Canadian extraterritorial 
enforcement jurisdiction. The trial judge’s findings 
clearly indicate that Turks and Caicos controlled the 
investigation at all times, repeatedly making it known 
to the RCMP officers that, at each step, the activities 
were being carried out pursuant to their authority alone. 
[103] [115-116]

 The circumstances do not demonstrate that this is a 
case where admission of the evidence would violate the 
accused’s right to a fair trial. The documents obtained 
from the accused’s office were not conscriptive evi-
dence, and the actions of the RCMP officers were not 
unreasonable or unfair as they were acting under the 
authority of the Turks and Caicos police and they had a 
genuine and reasonable belief that they were complying 
with Turks and Caicos law. The RCMP officers acted 
in good faith at all times and their actions were not 
improper. The way in which the evidence was obtained 
in no way undermines its reliability. Moreover, since the 
accused had chosen to conduct business in Turks and 
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raisonnablement s’attendre à ce que le droit de l’archipel 
régisse l’enquête. Même si aucun mandat n’a été admis 
en preuve au procès, il n’a pas été établi que les fouilles, 
les perquisitions et les saisies ont été effectuées sans 
que les exigences du droit étranger ne soient respectées. 
Rien ne permet de conclure que les exigences procédu-
rales applicables à ces mesures dans l’archipel ne sont 
pas équivalentes à celles qui s’appliquent généralement 
à leur égard dans les sociétés libres et démocratiques. 
[120-121]

 Les juges Bastarache, Abella et Rothstein : Le libellé 
du par. 32(1) n’étend pas l’application de la Charte aux 
actes des fonctionnaires étrangers, mais il n’écarte pas 
son application aux policiers canadiens en mission 
à l’étranger. Le paragraphe 32(1) précise l’identité de 
l’acteur et non le lieu où il agit. Comme il ne distingue 
pas entre les mesures prises au Canada et celles prises à 
l’étranger, il vise tous les actes des policiers canadiens. 
Ceux qui enquêtent à l’étranger doivent satisfaire aux 
exigences applicables au Canada lorsque l’État étranger 
ne participe aucunement à l’opération ni ne l’assujettit 
à ses lois. Lorsque l’État d’accueil participe à l’opéra-
tion et soumet les autorités canadiennes à ses lois, la 
Charte continue de s’appliquer aux policiers canadiens, 
qui n’y portent pas atteinte s’ils se conforment aux 
règles de droit et de procédure de l’État d’accueil et que 
celles-ci sont en adéquation avec les principes fonda-
mentaux issus de la Charte. Même si elle a une applica-
tion extraterritoriale, la Charte crée des obligations qui 
dépendent de la nature du droit en jeu et de la mesure 
policière, de la participation des autorités étrangères et 
de l’application des lois étrangères. Étant donné que la 
participation de policiers canadiens à une opération à 
l’étranger suppose nécessairement le consentement de 
l’État d’accueil, le critère du consentement ne permet 
pas vraiment de déterminer si la Charte s’applique. 
[159-161] [176] [178]

 La personne qui conteste un acte d’un fonctionnaire 
canadien enquêtant à l’étranger devra démontrer que 
l’écart entre la protection des droits fondamentaux de 
la personne par le droit étranger et celle prévue par la 
Charte est incompatible avec les valeurs fondamenta-
les canadiennes. Il incombera alors au gouvernement de 
justifier sa participation à l’acte en cause. Dans biens des 
cas, l’écart entre la protection assurée par les principes 
qui sous-tendent la Charte et celle offerte par la procé-
dure étrangère sera simplement justifié par la nécessité 
que le Canada participe à la lutte contre la criminalité 
transnationale et respecte l’autorité souveraine des États 
étrangers. C’est pourquoi le tribunal peut appliquer la 
présomption réfutable du respect de la Charte lorsque le 
fonctionnaire canadien a agi conformément aux règles 

Caicos, his reasonable expectation should have been that 
Turks and Caicos law would apply to the investigation. 
Although no search warrants were admitted at trial, no 
evidence was adduced indicating that the searches and 
seizures were conducted in a manner inconsistent with 
the requirements of Turks and Caicos law. There is no 
basis for concluding that the procedural requirements 
for a lawful search and seizure under Turks and Caicos 
law fail to meet basic standards commonly accepted by 
free and democratic societies. [120-121]

 Per Bastarache, Abella and Rothstein JJ.: While the 
terms of s. 32(1) do not extend the application of the 
Charter to the actions of foreign officials, they do not 
imply that the Charter cannot apply to Canadian police 
officials acting abroad. Section 32(1) defines who acts, 
not where they act. Since s. 32(1) does not distinguish 
between actions taken on Canadian soil and actions 
taken abroad, it includes all actions of Canadian police 
officers. Canadian officers conducting an investiga-
tion in another country must abide by standards set for 
actions taken in Canada where the foreign state takes 
no part in the action and does not subject the action to 
its laws. Where the host state takes part in the action by 
subjecting Canadian authorities to its laws, the Charter 
still applies to Canadian officers and there will be no 
Charter violation where the Canadian officers abide 
by the laws of the host state if those laws and proce-
dures are consistent with the fundamental principles 
emanating from the Charter. The Charter thus applies 
extraterritorially, but the obligations it creates in the 
circumstances will depend on the nature of the right at 
risk, the nature of the action of the police, the involve-
ment of foreign authorities and the application of for-
eign laws. Since there is obviously consent by a foreign 
authority to the participation of Canadian officers in all 
cases where they operate in another country, consent is 
not a useful criterion to determine Charter application. 
[159-161] [176] [178]

 In any challenge to the conduct of Canadian officials 
investigating abroad, the onus will be on the claimant 
to demonstrate that the difference between fundamen-
tal human rights protection given by the local law and 
that afforded under the Charter is inconsistent with basic 
Canadian values; the onus will then shift to the govern-
ment to justify its involvement in the activity. In many 
cases, differences between protections guaranteed by 
Charter principles and the protections offered by for-
eign procedures will simply be justified by the need for 
Canada to be involved in fighting transnational crime 
and the need to respect the sovereign authority of foreign 
states. On account of this, courts are permitted to apply a 
rebuttable presumption of Charter compliance where the 
Canadian officials were acting pursuant to valid foreign 
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de droit et de procédure étrangères. Il n’y aura atteinte 
à un droit garanti par la Charte que si une incompatibi-
lité importante entre les règles de droit et de procédure 
étrangères et les principes fondamentaux de la Charte 
est établie. C’est le moyen le plus rationnel et le plus 
pratique d’établir un juste équilibre entre la participa-
tion efficace des policiers canadiens à la répression de 
la criminalité transnationale et le respect des droits fon-
damentaux de la personne. [174]

 En l’espèce, la Charte s’appliquait aux fouilles, aux 
perquisitions et aux saisies de la GRC aux îles Turks 
et Caicos, mais l’accusé n’a pas prouvé la violation de 
l’art. 8 de la Charte. Les autorités canadiennes ont agi 
sous l’autorité de L, et l’enquête était assujettie aux lois 
de l’État étranger. L’accusé n’a présenté aucune preuve 
de différences préoccupantes entre, d’une part, la pro-
tection des droits fondamentaux de la personne et les 
dispositions régissant les fouilles, les perquisitions et 
les saisies aux îles Turks et Caicos et, d’autre part, les 
garanties prévues par la Charte. La saisie des docu-
ments n’était donc pas abusive dans le contexte. [126] 
[179]

 Le juge Binnie : Le pourvoi doit être rejeté parce que 
l’accusé n’a pu prouver le respect en l’espèce des exigen-
ces établies dans l’arrêt Cook, à savoir, premièrement, 
que l’acte reproché tombe sous le coup du par. 32(1) 
de la Charte et, deuxièmement, que l’application de la 
Charte aux actes des policiers canadiens aux îles Turks 
et Caicos ne constitue pas, dans ce cas particulier, une 
atteinte à l’autorité souveraine de l’État étranger et ne 
produit donc pas d’effet extraterritorial inacceptable. La 
fouille, la perquisition et la saisie des documents ban-
caires de l’accusé a eu lieu sous l’autorité du service de 
police de l’archipel conformément aux pouvoirs confé-
rés par le droit étranger en la matière. Nulle atteinte au 
droit de l’accusé à un procès équitable au Canada n’a été 
établie. En choisissant d’exercer ses activités financiè-
res aux îles Turks et Caicos, l’accusé est présumé avoir 
accepté le degré de protection assuré par le droit de l’ar-
chipel en matière de vie privée. Il appert du dossier que 
la superposition du droit canadien et du droit des îles 
Turks et Caicos en matière de fouilles, de perquisitions 
et de saisies poserait des problèmes insurmontables. 
[181]

 Conclure que tout effet extraterritorial est inaccep-
table revient à infirmer dans les faits l’arrêt Cook et à 
limiter davantage l’application extraterritoriale éven-
tuelle de la Charte. Il faut s’abstenir de formuler pré-
maturément des énoncés qui limitent l’application de la 
Charte à l’égard des fonctionnaires canadiens exerçant 
leurs activités à l’étranger relativement à des citoyens 
canadiens. Il convient de s’en tenir au principe de  

laws and procedures. Unless it is shown that those laws 
or procedures are substantially inconsistent with the 
fundamental principles emanating from the Charter, 
they will not give rise to a breach of a Charter right. 
This is the most principled and practical way to strike 
an appropriate balance between effective participation 
by Canadian officers in fighting transnational crime 
and respect for fundamental human rights. [174]

 In this case, the Charter applied to the search and sei-
zures conducted by the RCMP in the Turks and Caicos 
Islands, but the accused has not established a breach of 
s. 8 of the Charter. The Canadian authorities were oper-
ating under L’s authority and the local laws applied to 
the investigation. The accused led no evidence to sug-
gest there were any differences between the fundamen-
tal human rights protections available under Turks and 
Caicos search and seizure laws and the Charter protec-
tions guaranteed under Canadian law that would raise 
serious concerns. The seizure of documents was thus 
reasonable in the context. [126] [179]

 Per Binnie J.: This appeal must fail because the 
accused cannot bring his case within the requirements 
from Cook, namely (1) that the impugned act falls 
within s. 32(1) of the Charter and (2) that the applica-
tion of the Charter to the actions of the Canadian police 
in the Turks and Caicos Islands does not, in this par-
ticular case, interfere with the sovereign authority of 
the foreign state and thereby generate an objectionable 
extraterritorial effect. The searches and seizures of the 
accused’s bank records in the Islands were carried out 
under the authority of the local police in conformity 
with local powers of search and seizure. No prejudice 
to the accused’s right to a fair trial in Canada has been 
demonstrated. The accused, having chosen to do his 
banking in the Islands, can be taken to have accepted 
the degree of privacy afforded by the law of that juris-
diction. It is clear from the record that superimposing 
the Canadian law of search and seizure on top of that of 
Turks and Caicos would be unworkable. [181]

 To hold that any extraterritorial effect of the Charter 
is objectionable would effectively overrule Cook and 
would further limit the potential extraterritorial appli-
cation of the Charter. Premature pronouncements that 
restrict the application of the Charter to Canadian offi-
cials operating abroad in relation to Canadian citizens 
should be avoided. Cook’s “objectionable extraterrito-
rial effect” principle should be retained, while leaving 
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l’« effet extraterritorial inacceptable » établi dans l’arrêt 
Cook et de laisser la voie libre à une évolution ultérieure 
quant à la question de l’application extraterritoriale de 
la Charte. [182-183] [189]
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lant.

 John North et Robert W. Hubbard, pour l’inti-
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 Michal Fairburn, pour l’intervenant.

 Version française du jugement de la juge en chef 
McLachlin et des juges LeBel, Deschamps, Fish et 
Charron rendu par

Le juge LeBel — 

I. Introduction

A. Aperçu

1 Dans le présent pourvoi, notre Cour doit déci-
der si la Charte canadienne des droits et liber-
tés s’applique aux fouilles, perquisitions et saisies 
effectuées à l’étranger par des policiers canadiens. 
L’appelant, Lawrence Richard Hape, un homme 
d’affaires canadien, a été déclaré coupable de deux 
chefs d’accusation de blanchiment d’argent suivant 
l’art. 9 de la Loi réglementant certaines drogues et 
autres substances, L.C. 1996, ch. 19. Au procès, le 
ministère public a présenté des éléments de preuve 
documentaire recueillis aux îles Turks et Caicos lors 
de fouilles et de perquisitions effectuées dans les 
locaux de la société d’investissement de l’appelant. 
Ce dernier a demandé le rejet de ces éléments de 
preuve en application du par. 24(2) de la Charte. Il 
a fait valoir que la Charte s’appliquait aux actes des 

Sullivan, Ruth. Sullivan and Driedger on the Construc-
tion of Statutes, 4th ed. Markham, Ont.: Butterworths, 
2002.

Wildhaber, Luzius. “Sovereignty and International Law”. 
In R. St.J. Macdonald and Douglas M. Johnston, eds., 
The Structure and Process of International Law: 
Essays in Legal Philosophy, Doctrine and Theory. 
Boston: Martinus Nijhoff Publishers, 1983, 425.

 APPEAL from a judgment of the Ontario Court 
of Appeal (Doherty, Feldman and LaForme JJ.A.)(Doherty, Feldman and LaForme JJ.A.) 
(2005), 201 O.A.C. 126, [2005] O.J. No. 3188 (QL), 
upholding the accused’s convictions entered by 
Juriansz J., [2002] O.J. No. 5044 (QL). Appeal dis-
missed.

 Alan D. Gold and Vanessa Arsenault, for the 
appellant.

 John North and Robert W. Hubbard, for the 
respondent.

 Michal Fairburn, for the intervener.

 The judgment of McLachlin C.J. and LeBel, 
Deschamps, Fish and Charron JJ. was delivered by

LeBel J. — 

I. Introduction

A. Overview

 At issue in this appeal is whether the Canadian 
Charter of Rights and Freedoms applies to extra-
territorial searches and seizures by Canadian 
police officers. The appellant, Lawrence Richard 
Hape, is a Canadian businessman. He was con-
victed of two counts of money laundering contrary 
to s. 9 of the Controlled Drugs and Substances Act, 
S.C. 1996, c. 19. At his trial, the Crown adduced 
documentary evidence that the police had gath-
ered from the records of the appellant’s investment 
company while searching its premises in the Turks 
and Caicos Islands. The appellant sought to have 
that evidence excluded, pursuant to s. 24(2) of the 
Charter, on the basis that the Charter applies to 
the actions of the Canadian police officers who 
conducted the searches and seizures and that the  
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policiers canadiens qui avaient effectué les fouilles, 
les perquisitions et les saisies et que les éléments de 
preuve avaient été obtenus au mépris de son droit à 
la protection contre les fouilles, les perquisitions ou 
les saisies abusives garanti à l’art. 8. Pour les motifs 
qui suivent, je suis d’avis de confirmer les déclara-
tions de culpabilité et de rejeter le pourvoi.

B. Contexte

 Au printemps 1996, soupçonnant l’appelant de 
se livrer à des activités de blanchiment d’argent, la 
GRC a entrepris une enquête. En octobre 1996, le 
sergent Nicholson, un agent d’infiltration, a commu-
niqué avec l’appelant et a prétendu vouloir blanchir 
des narcodollars. Le 2 février 1998, il lui a remis la 
somme de 252 000 $CAN débloquée pour l’opéra-
tion, étant entendu qu’elle serait blanchie par l’en-
tremise de la société d’investissement de l’appelant, 
la British West Indies Trust Company (« BWIT »), 
située aux îles Turks et Caicos, puis virée sur un 
compte que la GRC avait ouvert au Pays-Bas à 
l’insu de l’appelant. Le 11 novembre 1998, le ser-
gent Nicholson a versé à l’appelant la somme sup-
plémentaire de 80 000 $US pour un virement sur le 
même compte. La GRC espérait mettre la main sur 
des documents confirmant les virements et déter-
miner si la BWIT participait à des activités de blan-
chiment d’argent.

 Les agents de la GRC ont demandé l’autorisation 
de mener une partie de leur enquête aux îles Turks 
et Caicos. Le commissaire Lessemun, du service 
de police de l’archipel, était responsable des enquê-
tes criminelles. En novembre 1997, il a rencontré le  
sergent-détective Boyle et le caporal Flynn de la 
GRC, tous deux chargés de l’enquête. Il a autorisé la 
GRC à poursuivre l’enquête sur le territoire de l’ar-
chipel, mais il a précisé aux agents qu’il en conser-
verait la responsabilité et que la GRC serait soumise 
à son autorité. Comme l’appelant était très connu 
dans l’archipel et que le commissaire Lessemun 
craignait que les policiers locaux ne soient pas tous 
dignes de confiance, les policiers canadiens n’ont 
eu affaire qu’à M. Lessemun pendant la planifica-
tion et la préparation de l’opération.

evidence was obtained in violation of his right 
under s. 8 of the Charter to be secure against 
unreasonable search and seizure. For the reasons 
that follow, I would affirm the convictions and dis-
miss the appeal.

B. Background

2  In the spring of 1996, the RCMP commenced an 
investigation of the appellant for suspected money 
laundering activities. Sergeant Nicholson, an under-
cover operative, contacted the appellant in October 
1996 posing as someone interested in laundering 
proceeds of narcotics trafficking. On February 2, 
1998, Sergeant Nicholson provided C$252,000 of 
“sting money” to the appellant on the understanding 
that the funds would be laundered through the appel-
lant’s investment company, the British West Indies 
Trust Company (“BWIT”), located in the Turks 
and Caicos Islands, and transferred to an account 
in the Netherlands. Unbeknownst to the appel-
lant, the RCMP had set up the account. Sergeant 
Nicholson gave the appellant a further US$80,000 
on November 11, 1998, instructing him to send the 
funds to the same account in the Netherlands. The 
RCMP hoped to obtain documentation confirming 
the transfers and determine whether the BWIT was 
involved in other money laundering activities. 

3  RCMP officers sought permission to conduct 
parts of their investigation in Turks and Caicos. 
Detective Superintendent Lessemun of the Turks 
and Caicos Police Force was in charge of criminal 
investigations on the Islands. In November 1997, he 
met with the two Canadian officers in charge of the 
RCMP’s investigation, Detective Sergeant Boyle 
and Corporal Flynn. He agreed to allow the RCMP 
to continue the investigation on Turks and Caicos 
territory, but warned the officers that he would be 
in charge and that the RCMP would be working 
under his authority. Because the appellant was well 
known on the Islands and Detective Superintendent 
Lessemun was concerned that he could not trust all 
Turks and Caicos police officers, the Canadian offi-
cers dealt exclusively with him while planning and 
preparing their operations. 
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4 Les enquêteurs ont prévu une entrée clandes-
tine dans les locaux de la BWIT pour le mois de 
mars 1998. Les experts techniques de la GRC ont 
prêté leur concours à la planification entreprise 
au Canada à partir de renseignements techniques 
fournis par le commissaire Lessemun. En février 
1998, ils se sont rendus aux îles Turks et Caicos 
pour obtenir de l’information sur les serrures de 
porte et le système d’alarme antivol du bureau.

5 Tard dans la nuit les 7 et 8 février 1998, les 
agents de la GRC et le commissaire Lessemun 
se sont introduits clandestinement sur le terrain 
de la BWIT. De l’extérieur, les experts techni-
ques ont examiné les serrures de porte et le sys-
tème d’alarme antivol de l’immeuble. Ils ont filmé 
le tout à l’aide d’une caméra vidéo. Tout au long 
de cette perquisition périphérique, le commissaire 
Lessemun a accompagné les agents de la GRC et a 
fait le guet.

6 Au cours de la journée du 9 février 1998, deux 
experts techniques de la GRC se sont rendus à l’ac-
cueil de la BWIT pour observer les serrures et le 
système d’alarme à l’intérieur. Après avoir obtenu 
l’accès au bureau sous un faux prétexte, ils ont 
conversé avec la réceptionniste pendant quelques 
minutes.

7 La GRC n’avait pas obtenu de mandat l’autori-
sant à s’introduire dans la propriété de la BWIT en 
février 1998. Ses enquêteurs en étaient conscients, 
mais ils ont témoigné qu’ils s’étaient fiés au com-
missaire Lessemun, à son expertise et à ses dires 
quant aux exigences juridiques applicables à une 
enquête aux îles Turks et Caicos.

8 Les experts techniques de la GRC sont rentrés au 
Canada où ils ont reçu du commissaire Lessemun 
des renseignements techniques supplémentaires 
pour la planification de l’entrée clandestine devant 
avoir lieu en mars 1998. Le 11 mars 1998, une réu-
nion préparatoire a eu lieu aux Bahamas en vue de 
la fouille et de la perquisition clandestines. Sept 
agents de la GRC participant à l’enquête ainsi que 
trois policiers américains y ont assisté, mais aucun 
agent des îles Turks et Caicos.

 The investigators planned a covert entry into 
the BWIT’s office for March 1998. RCMP tech-
nical experts assisted with the planning, which 
began in Canada using technical information pro-
vided by Detective Superintendent Lessemun. The 
experts traveled to the Turks and Caicos Islands 
in February 1998 to obtain information about the 
office’s door locks and burglar alarm systems. 

 Late in the nights of February 7 and 8, 1998, 
the RCMP officers and Detective Superintendent 
Lessemun surreptitiously entered the BWIT’s 
premises. The technical experts examined the 
office’s locks and alarm systems from outside the 
building. They recorded what they observed, using 
a video camera. Throughout this perimeter search, 
Detective Superintendent Lessemun was with the 
RCMP investigators as a lookout. 

 During the day on February 9, 1998, two RCMP 
technical experts entered the reception area of the 
BWIT’s office to observe what they could of the 
interior locks and alarm system. They entered the 
office under a ruse and spent a few minutes speak-
ing with the receptionist. 

 There were no warrants authorizing the RCMP 
to enter the BWIT’s premises in February 1998. 
The RCMP investigators were aware of this, but 
they testified that they had relied on Detective 
Superintendent Lessemun’s expertise and advice 
regarding the legalities of investigations conducted 
on the Islands. 

 After the RCMP technical experts returned to 
Canada, they received further technical informa-
tion from Detective Superintendent Lessemun 
to assist with the planning of the March 1998 
covert entry. A briefing was held in the Bahamas 
on March 11, 1998, in preparation for the covert 
search. Present at the meeting were seven RCMP 
officers involved in the investigation and three 
American police officers. No Turks and Caicos 
officers were in attendance. 

20
07

 S
C

C
 2

6 
(C

an
LI

I)



304 [2007] 2 S.C.R.r. v. hApe  LeBel J.

 Le 14 mars 1998, après que les experts tech-
niques de la GRC eurent déverrouillé les portes, 
les enquêteurs sont entrés clandestinement à deux 
reprises dans les locaux de la BWIT, la première 
fois aux petites heures du matin, la seconde, peu 
avant minuit. Le commissaire Lessemun est entré 
dans les locaux muni de ce que les agents de la GRC 
ont tenu pour un mandat. Il s’est alors posté à l’ex-
térieur de l’immeuble pour assurer la sécurité du 
périmètre et empêcher qu’un policier patrouillant 
dans le secteur ne vienne compromettre l’opéra-
tion. À l’intérieur, les enquêteurs de la GRC ont 
téléchargé sur des minidisques durs les données 
contenues dans les systèmes informatiques de la 
société et copié par balayage optique de nombreux 
dossiers de clients, registres de la société et docu-
ments bancaires.

 Au procès, les agents de la GRC ont déclaré 
avoir cru qu’un mandat distinct avait été décerné 
pour chacune des deux introductions clandestines 
du 14 mars 1998. L’agent Boyle a dit avoir vu un 
mandat pour la première. Le sergent McDonagh, 
un expert technique, a affirmé que le commis-
saire Lessemun lui avait montré, après la première 
introduction mais avant la seconde, un document 
qu’il avait cru être le mandat autorisant la première 
introduction. Il avait pris des notes sur la teneur 
du document. Selon les témoignages de l’agent 
Boyle et du sergent McDonagh, le commissaire 
Lessemun leur avait laissé entendre qu’un mandat 
avait été obtenu pour la seconde introduction, mais 
ni l’un ni l’autre n’avait noté l’avoir vu ni ne s’en 
rappelait. Aucun mandat n’a été présenté en preuve 
lors du procès. Le ministère public a tenté de dépo-
ser en preuve une copie de deux mandats décer-
nés aux îles Turks et Caicos, l’un daté du 13 mars 
1999, l’autre du lendemain. Les prétendus man-
dats, obtenus par Robert Conway Lessemun, auto-
risaient l’introduction dans les locaux de la BWIT 
pour y rechercher des fichiers informatiques et des 
dossiers reliant Richard Hape au blanchiment de 
narcodollars. Les copies n’ayant pas été authen-
tifiées, l’avocat de l’appelant s’est opposé à leur 
admission en preuve.

 En février 1999, les agents de la GRC sont 
retournés aux îles Turks et Caicos. Le 16 février et 

9  The investigators covertly entered the BWIT’s 
office twice on March 14, 1998, once in the early 
hours of the morning and once shortly before 
midnight. The RCMP technical experts opened 
the locked doors of the office to enable the inves-
tigators to enter it. Detective Superintendent 
Lessemun entered the office with what the RCMP 
officers understood to be a warrant. He then took 
up a position outside the building to provide secu-
rity around the perimeter and stop any Turks and 
Caicos police officers who might come by from 
jeopardizing the operation. Inside the office, the 
RCMP investigators downloaded information con-
tained in the company’s computer systems onto 
portable hard drives and electronically scanned 
documents from numerous client files, as well as 
company records and banking documents. 

10  The RCMP officers testified at trial that they 
had understood separate warrants to be in place 
for each of the two covert entries of March 14, 
1998. Officer Boyle said he saw a warrant for the 
first entry. Sergeant McDonagh, one of the tech-
nical experts, stated that after the first entry, but 
before the second, Detective Superintendent 
Lessemun had shown him a document that 
Sergeant McDonagh understood to be the warrant 
for the first entry. Sergeant McDonagh noted down 
the document’s terms. Both Officer Boyle and 
Sergeant McDonagh understood from Detective 
Superintendent Lessemun that a warrant had been 
obtained for the second entry, but neither had any 
notes on this point or remembered having seen 
it. No warrants were introduced into evidence at 
trial. The Crown sought to introduce copies of two 
Turks and Caicos warrants, one dated March 13 
and the other March 14, 1998. The purported war-
rants, issued to Robert Conway Lessemun, author-
ized entry into the BWIT’s office to search for 
computer and office records linking Richard Hape 
to the laundering of proceeds of drug trafficking. 
The copies of the warrants had not been authen-
ticated, and counsel for the appellant objected to 
their admission at trial. 

11  RCMP officers returned to the Turks and 
Caicos Islands in February 1999. Beginning on 
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les trois jours qui ont suivi, six agents de la GRC 
accompagnés du commissaire Lessemun et de trois 
autres policiers de l’archipel sont entrés dans les 
locaux de la BWIT et ont saisi plus de cent caisses 
de dossiers. Selon son témoignage, l’agent Boyle 
aurait pris connaissance d’un document autorisant 
l’entrée et la saisie et l’aurait fait lire à ses collè-
gues. Encore une fois, aucun mandat n’a été déposé 
en preuve au procès.

12 Une fois la fouille et la perquisition terminées, 
les agents de la GRC ont entrepris de charger les 
caisses de documents à bord de l’avion qui les 
ramenait au Canada. Le commissaire Lessemun 
les a avertis que les dossiers saisis ne pouvaient 
quitter le pays. Les caisses ont donc été déchar-
gées. Au procès, on a laissé entendre qu’un tri-
bunal de l’archipel avait empêché le transfert des 
documents, mais aucune ordonnance judiciaire n’a 
été admise en preuve.

13 En mars et en octobre 1999, les agents de la 
GRC sont retournés aux îles Turks et Caicos. En 
présence de policiers de l’archipel, ils ont copié 
sur supports électroniques rapportés ensuite au 
Canada des milliers de documents saisis. Un cer-
tain nombre de ces documents ont été déposés en 
preuve au procès de l’appelant.

14 Des accusations de blanchiment d’argent ont été 
portées quant aux deux opérations dont avaient fait 
l’objet les fonds remis à l’appelant par le sergent 
Nicholson. L’appelant a par ailleurs été accusé, 
ainsi que Ross Beatty, de complot pour blanchir 
de l’argent. Le juge Juriansz de la Cour supé-
rieure de justice de l’Ontario, maintenant juge à la 
Cour d’appel de cette province, a présidé seul un 
procès long et complexe. Avant le début de l’ins-
truction, l’appelant a invoqué la protection contre 
les fouilles, les perquisitions ou les saisies abusives 
prévue à l’art. 8 de la Charte pour obtenir l’exclu-
sion de la preuve documentaire recueillie dans les 
locaux de la BWIT. Sa demande a été rejetée, et les 
documents ont été admis en preuve.

February 16 and continuing over the next three 
days, six RCMP officers, along with Detective 
Superintendent Lessemun and three other Turks 
and Caicos police officers, entered the BWIT’s 
office and seized over one hundred banker’s boxes 
of records. Officer Boyle testified that he had read 
a document he understood to be a warrant author-
izing the entry and seizure, and had passed it to 
the other officers to read. Again, no warrant was 
entered into evidence at trial. 

 When the search was complete, the RCMP offi-
cers began loading the seized records onto their 
airplane with the intention of bringing them back 
to Canada. Detective Superintendent Lessemun 
informed the officers that they could not remove 
the records from the Islands. The boxes were 
unloaded. At trial, there was some suggestion 
that a Turks and Caicos court order had prevented 
the officers from removing the evidence from the 
jurisdiction, but no such order was admitted as evi-
dence. 

 The RCMP returned to the Turks and Caicos 
Islands in March and October 1999. In the pres-
ence of Turks and Caicos police officers, the 
RCMP officers scanned thousands of the seized 
documents in order to bring electronic copies of 
them back to Canada. Ultimately, a number of the 
documents seized during the search became exhib-
its at the appellant’s trial. 

 Money laundering charges were laid for the 
two transactions involving the funds Sergeant 
Nicholson had provided to the appellant. The 
appellant was also charged, along with a co-
accused, Ross Beatty, with conspiring to laun-
der funds. A lengthy and complex trial took place 
before Juriansz J. (as he then was) of the Ontario 
Superior Court of Justice, sitting without a jury. 
Before the trial started, the appellant brought a 
Charter application to exclude the documentary 
evidence obtained from the BWIT’s office on the 
basis of a violation of the s. 8 guarantee against 
unreasonable search and seizure. The application 
was denied and the documents were admitted into 
evidence.
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C. Historique des procédures judiciaires

(1) Cour supérieure de justice de l’Ontario

 L’appelant a présenté une preuve concernant 
l’application de l’art. 8 de la Charte. Au motif que 
la Charte ne s’appliquait pas aux fouilles, aux per-
quisitions et aux saisies effectuées à l’étranger et 
que l’appelant n’avait pas établi sa qualité pour pré-
senter la demande, le ministère public a demandé à 
la cour de statuer sur ces deux points avant de pré-
senter une preuve s’il le jugeait indiqué. Le 17 jan-
vier 2002, le juge Juriansz a statué sur la demande 
([2002] O.J. No. 3714 (QL)).

 Le juge a examiné trois arrêts de notre Cour por-
tant sur l’application extraterritoriale de la Charte : 
R. c. Harrer, [1995] 3 R.C.S. 562, R. c. Terry, [1996] 
2 R.C.S. 207, et R. c. Cook, [1998] 2 R.C.S. 597. Il a 
fait observer que tous portaient sur l’application du 
droit à l’assistance d’un avocat garanti à l’al. 10b) et 
que l’application extraterritoriale éventuelle de l’art. 
8 pouvait soulever des questions différentes. Se fon-
dant sur la décision majoritaire dans l’arrêt Cook, 
il a estimé que sa tâche consistait à déterminer si 
l’application de la Charte aux activités des agents 
de la GRC aux îles Turks et Caicos constituerait une 
[TRADUCTION] « atteinte à l’autorité souveraine de 
l’État étranger et [produirait] donc [. . .] [un] effet 
extraterritorial inacceptable » (par. 20).

 En plaidoirie, l’appelant s’est opposé à ce que 
l’on considère que l’enquête de la GRC avait été 
[TRADUCTION] « fondée sur la collaboration » avec 
les autorités des îles Turks et Caicos au sens de l’ar-
rêt Terry, les policiers de l’endroit ayant peu parti-
cipé aux fouilles, aux perquisitions et aux saisies, 
voire pas du tout. Le juge a rejeté l’argument selon 
lequel une telle enquête suppose nécessairement 
l’égalité relative des participations (par. 24).

 Le juge Juriansz a tiré plusieurs conclusions 
de fait déterminantes quant à l’application de la 
Charte. Il a indiqué que le commissaire Lessemun, 
qui avait toujours accompagné les policiers cana-
diens, avait participé à l’enquête en faisant le guet, 

C. Judicial History

(1) Ontario Superior Court of Justice

15  The appellant called evidence on the s. 8 appli-
cation. The Crown, taking the position that the 
Charter does not apply to searches and seizures 
conducted outside Canada and that the appellant 
had not established that he had standing to bring 
the application, sought a ruling on these two issues 
in advance of its decision on introducing evidence. 
Juriansz J. ruled on this application on January 17, 
2002 ([2002] O.J. No. 3714 (QL)).

16  The application judge considered three deci-
sions of this Court on the extraterritorial applica-
tion of the Charter: R. v. Harrer, [1995] 3 S.C.R. 
562, R. v. Terry, [1996] 2 S.C.R. 207, and R. v. 
Cook, [1998] 2 S.C.R. 597. He noted that all those 
cases concerned the application of the s. 10(b) right 
to counsel and that the question of the potential 
extraterritorial application of s. 8 might raise dif-
ferent issues. Relying on the majority decision in 
Cook, the application judge held that his task was 
to determine whether applying the Charter to the 
activities of the RCMP officers in Turks and Caicos 
would “interfere with the sovereign authority of the 
foreign state and thereby generate an objectionable 
extra-territorial effect” (para. 20). 

17  In his argument before the application judge, 
the appellant resisted the characterization of the 
RCMP’s actions in the instant case as part of a 
“co-operative investigation”, within the meaning of 
Terry, with Turks and Caicos authorities, because 
the searches and seizures were carried out by the 
RCMP officers with little or no involvement of the 
Turks and Caicos police. The application judge 
rejected the argument that a “co-operative investi-
gation” must involve relatively equal contributions 
from the participants (para. 24). 

18  Juriansz J. made several key findings of fact 
that were relevant to his Charter ruling. He noted 
that Detective Superintendent Lessemun, who was 
with the Canadian police at all times, had played 
a role in the investigation by acting as a lookout, 
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en fournissant des renseignements et en obtenant 
des mandats. Les îles Turks et Caicos avaient 
assuré la direction de l’enquête policière. La GRC 
avait dû obtenir l’autorisation de faire enquête sur 
le territoire, et ses agents avaient agi sous l’autorité 
du commissaire Lessemun. Le fait que les agents 
de la GRC avaient été empêchés de quitter les îles 
Turks et Caicos en emportant avec eux les dos-
siers saisis a été déterminant quant à la conclusion 
selon laquelle les agents de la GRC étaient restés 
soumis aux autorités policières du pays. Le juge a 
conclu que tous les actes de la GRC aux îles Turks 
et Caicos avaient été accomplis dans le cadre d’une 
« enquête fondée sur la collaboration » avec les 
autorités locales (par. 26).

19 Le juge Juriansz s’est ensuite demandé si l’ap-
plication de la Charte à l’« enquête fondée sur la 
collaboration » produirait un effet extraterritorial 
inacceptable. Il a conclu que la régularité et la léga-
lité des entrées clandestines dans les locaux de la 
BWIT relevaient du droit criminel et de la procé-
dure pénale des îles Turks et Caicos et se trouvaient 
donc soumises au contrôle des tribunaux de ce 
pays. En conséquence, il a estimé que l’exercice de 
la compétence canadienne fondée sur la nationalité 
concurremment avec celle des îles Turks et Caicos 
fondée sur la territorialité risquait de faire naître 
un conflit. C’est pourquoi il a statué que la Charte 
ne s’appliquait pas et a rejeté la demande sans se 
prononcer sur les questions de savoir si l’appelant 
avait qualité pour présenter la demande fondée sur 
la Charte ou si les fouilles, les perquisitions et les 
saisies avaient respecté les exigences de l’art. 8.

20 Le 18 janvier 2002, le juge Juriansz s’est pro-
noncé sur la demande d’arrêt des procédures pré-
sentée sur le fondement de l’art. 7 et du par. 24(1) 
de la Charte. L’appelant alléguait que les actes des 
policiers avaient contrevenu aux principes de jus-
tice fondamentale et que l’instruction du procès 
compromettrait l’intégrité du système de justice. 
Subsidiairement, il demandait que soit exclus de la 
preuve 26 documents saisis dans les locaux de la 
BWIT. Le juge Juriansz a repris les conclusions de 
fait qu’il avait déjà tirées relativement à l’art. 8. Il a 
fait état de la croyance des agents de la GRC selon 

providing information, and obtaining warrants. 
The Turks and Caicos contributed police author-
ity. The RCMP was required to seek and receive 
permission from Turks and Caicos authorities to 
conduct the investigation in that jurisdiction. The 
RCMP officers were operating under the authority 
of Detective Superintendent Lessemun. The fact 
that they were not permitted to remove the seized 
physical records from Turks and Caicos was a sig-
nificant factor in the application judge’s conclusion 
that they were subject to Turks and Caicos author-
ity. The application judge found that all the RCMP’s 
actions on the Turks and Caicos Islands were part 
of a “co-operative investigation” (para. 26).

 As the next step in his analysis, Juriansz J. con-
sidered whether the application of the Charter to 
the “co-operative investigation” would result in an 
objectionable extraterritorial effect. The applica-
tion judge found that the propriety and legality of 
the entries into the BWIT’s office were governed by 
Turks and Caicos criminal law and procedure and 
the supervisory authority of the Turks and Caicos 
courts. In light of that fact, he concluded that there 
was a potential conflict between the concurrent 
exercise of jurisdiction by Canada on the basis of 
nationality and by Turks and Caicos on the basis 
of territoriality. Juriansz J. held, as a result, that the 
Charter did not apply. He therefore dismissed the 
application without discussing whether the appel-
lant had standing to bring the Charter application or 
whether the searches and seizures were conducted 
in accordance with the requirements of s. 8.

 The appellant had also applied under ss. 7 and 
24(1) of the Charter for a stay of proceedings on 
the basis that the police conduct had contravened 
fundamental notions of justice and that the ensuing 
trial would undermine the integrity of the justice 
system. In the alternative, the appellant requested 
an order excluding from evidence 26 documents 
seized from the BWIT. In his ruling on this appli-
cation dated January 18, 2002, Juriansz J. relied on 
the findings of fact he had made on the s. 8 applica-
tion. He noted that the RCMP officers had believed 
there were warrants for the entries that took place 
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laquelle des mandats avaient autorisé les entrées 
clandestines de mars 1998 et de février 1999 et leurs 
actes étaient légaux suivant le droit applicable dans 
l’archipel. Aucun élément de preuve contraire n’avait 
été présenté. Il incombait à l’appelant d’établir que 
les agents de la GRC avaient contrevenu aux lois des 
îles Turks et Caicos. Refusant d’ordonner l’arrêt des 
procédures, le juge Juriansz a expliqué : 

 [TRADUCTION] Comme le demandeur n’a pas prouvé 
que le comportement des policiers avait porté atteinte à 
un droit garanti par la Charte ou avait été par ailleurs 
illégal, et compte tenu du comportement des policiers 
dans son ensemble, j’arrive à la conclusion qu’il n’y a 
pas manifestement lieu d’ordonner l’arrêt des procédu-
res.

S’appuyant sur les arrêts Harrer et Terry, le juge 
Juriansz a opiné que la question décisive était 
celle de savoir si l’admission de la preuve ren-
drait le procès inéquitable. Il a estimé que la fia-
bilité des documents n’était pas affaiblie par leur 
mode d’obtention puisqu’ils étaient authentiques 
et n’avaient pas été obtenus par mobilisation de 
l’appelant contre lui-même. Étant donné que le 
procès n’aurait pas été rendu inéquitable par l’ad-
mission des éléments de preuve, il a refusé de les  
écarter.

 Le 10 juin 2002, le juge Juriansz a conclu que 
l’appelant était hors de tout doute raisonnable cou-
pable des deux chefs d’accusation de blanchiment 
d’argent ([2002] O.J. No. 5044 (QL)). L’appelant a 
été acquitté de l’accusation de complot pour blan-
chir des fonds.

(2) Cour d’appel de l’Ontario

 L’appelant a interjeté appel de sa déclaration de 
culpabilité devant la Cour d’appel de l’Ontario. Il 
a invoqué de nombreux moyens, dont le caractère 
erroné de la décision du juge Juriansz au sujet de 
l’application des art. 7 et 8 de la Charte. Il n’a pas 
été question de l’art. 7 lors de la plaidoirie devant 
la Cour d’appel, et la question de l’équité du procès 
n’a pas été plaidée devant notre Cour. L’appelant a 
également contesté sa peine de 30 mois d’empri-
sonnement. Le ministère public a formé un appel 
incident quant au refus du juge du procès de rendre 
une ordonnance de confiscation.

in March 1998 and February 1999 and had believed 
their actions to be lawful under Turks and Caicos 
law. No evidence to the contrary had been called. 
The burden of proving that the operations of the 
Canadian officers had violated Turks and Caicos 
law rested on the appellant. In refusing to grant the 
stay, Juriansz J. gave the following explanation:

 Considering that the applicant in this case has not 
established that the police conduct infringed a Charter 
right or was otherwise unlawful, and considering the 
police conduct as a whole, I have concluded that this is 
not one of those clearest of cases in which a stay ought 
to be granted.

Relying on Harrer and Terry, Juriansz J. stated 
that the overriding consideration was whether the 
admission of the evidence would result in an unfair 
trial. He reasoned that since the documents con-
stituted real, non-conscriptive evidence, their reli-
ability as evidence was not affected by the manner 
in which they were obtained. As the admission of 
the evidence would not therefore render the trial 
unfair, he refused to grant the exclusionary order.

21  On June 10, 2002, Juriansz J. found the appellant 
guilty beyond a reasonable doubt on both counts of 
money laundering ([2002] O.J. No. 5044 (QL)). The 
appellant was acquitted of the charge of conspiracy 
to launder funds. 

(2) Ontario Court of Appeal

22  The appellant appealed his conviction to the 
Court of Appeal for Ontario on numerous grounds, 
one of which was that Juriansz J. had erred in his 
rulings on ss. 7 and 8 of the Charter. The appeal 
from the ruling on s. 7 was not pursued at the oral 
hearing before the Court of Appeal, and the issue 
of trial fairness is not before this Court. The appel-
lant also contested his sentence of 30 months’ 
imprisonment. The Crown cross-appealed on the 
trial judge’s refusal to make a forfeiture order.
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23 La Cour d’appel a débouté l’appelant : (2005), 
201 O.A.C. 126. Elle a conclu que la preuve étayait 
la conclusion de fait du juge du procès selon 
laquelle l’enquête avait été soumise à l’autorité des 
îles Turks et Caicos. Citant les arrêts Terry et Cook, 
elle a statué que le juge du procès avait correcte-
ment appliqué le droit à ses conclusions de fait. 
Elle a également rejeté l’appel incident du minis-
tère public. L’appelant a obtenu l’autorisation de se 
pourvoir devant notre Cour.

II. Analyse

A. Questions en litige

24 La seule question que pose le présent pourvoi 
est celle de l’application de l’art. 8 de la Charte 
aux fouilles, aux perquisitions et aux saisies effec-
tuées à l’étranger par des agents de la GRC. Cette 
question soulève à son tour celle de l’application 
extraterritoriale de la Charte. Pour trancher, notre 
Cour doit également se pencher sur la question plus 
générale de l’interaction entre les droits criminel 
et constitutionnel canadiens et le droit internatio-
nal public. En outre, même si notre Cour n’a pas été 
saisie de la question, il me paraît opportun de for-
muler quelques remarques sur le recours à l’art. 7 
et à l’al. 11d) de la Charte pour écarter un élément 
de preuve obtenu à l’étranger.

B. Thèses des parties

(1) L’appelant

25 L’appelant soutient que la Charte s’appliquait 
aux actes des agents de la GRC lors des fouilles, 
des perquisitions et des saisies effectuées dans les 
locaux de la BWIT même s’ils n’ont pas été accom-
plis au Canada. Il prétend que les autorités cana-
diennes sont assujetties à la Charte même hors des 
frontières. En l’espèce, il appert de la preuve que 
les interventions policières en cause représentaient 
le fruit d’une enquête entièrement planifiée par la 
GRC, dont elles faisaient partie intégrante. Au dire 
de l’appelant, le commissaire Lessemun a seule-
ment servi de guide aux policiers canadiens. Il n’a 
pris aucune décision, même s’il a eu la responsa-
bilité ultime de l’opération et a assuré sa légalité. 

 The Court of Appeal dismissed the appeal: 
(2005), 201 O.A.C. 126. It held that the trial judge 
had made a finding of fact that the investigation was 
under the control of the Turks and Caicos authori-
ties and that his finding was supported by the evi-
dence. Referring to the decisions in Terry and Cook, 
the court concluded that the trial judge had correctly 
applied the law to his findings of fact. The Crown’s 
cross-appeal was also dismissed. The appellant 
obtained leave to appeal from that judgment.

II. Analysis

A. Issues

 The sole issue in this appeal is whether s. 8 of 
the Charter applies to searches and seizures con-
ducted by RCMP officers outside Canada. This 
issue requires the Court to consider the question of 
the extraterritorial application of the Charter. This 
in turn requires the Court to consider the more gen-
eral question of the relationship between Canadian 
criminal and constitutional law, on the one hand, 
and public international law, on the other. In addi-
tion, although the issue is not before this Court, I 
feel that it will be helpful to comment on the use of 
ss. 7 and 11(d) of the Charter to exclude evidence 
gathered outside Canada.

B. Positions of the Parties

(1) The Appellant

 The appellant argues that the Charter applies to 
the actions of the RCMP officers in the course of 
their searches and seizures at the BWIT’s office, 
notwithstanding that those actions took place out-
side Canada. He submits that Canadian authorities 
are subject to the Charter even when operating out-
side the territorial boundaries of Canada and that 
it can be seen from the evidence in the case at bar 
that the searches and seizures were the product of 
and were integral to an investigation that was com-
pletely planned by the RCMP. In the appellant’s 
submission, Detective Superintendent Lessemun 
merely served as a host for the Canadian officials. 
He made no decisions, even if he provided ultimate 
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Les fouilles, les perquisitions et les saisies ont été 
effectuées par la GRC et ce sont ces actes qui doi-
vent faire l’objet d’un examen fondé sur la Charte. 
Vu le rôle négligeable des autorités des îles Turks 
et Caicos, l’application de la Charte ne porte aucu-
nement atteinte à l’autorité souveraine de cet État. 
Selon l’appelant, les juridictions inférieures ont eu 
tort d’écarter l’application de la Charte au motif 
que la GRC avait agi dans le cadre d’une enquête 
fondée sur la collaboration avec les agents d’un État 
étranger.

 À l’audience, son avocat a plaidé que suivant 
l’arrêt Cook, l’application de la Charte aurait un 
effet extraterritorial inacceptable dans le cas où 
elle viserait un policier étranger ou une procé-
dure pénale étrangère. Selon l’appelant, hormis ces 
deux situations, l’application extraterritoriale de la 
Charte ne porterait pas atteinte à l’autorité souve-
raine d’un autre État. S’il lui était matériellement 
impossible de respecter la Charte, l’agent canadien 
intervenant à l’étranger pourrait soit demander à 
un agent étranger de poser l’acte incompatible avec 
la Charte, soit l’accomplir lui-même, puis tenter 
de convaincre le tribunal que l’élément de preuve 
obtenu ne devrait pas être écarté en vertu du par. 
24(2) de la Charte.

(2) Le ministère public

 Le ministère public rétorque que la Charte ne 
s’applique pas, car les fouilles, les perquisitions et 
les saisies ont eu lieu en l’espèce sous l’autorité de 
la police étrangère. Soumettre aux exigences de la 
Charte les actes des agents de la GRC accomplis 
aux îles Turks et Caicos créerait un effet extrater-
ritorial inacceptable. Le juge du procès a tiré la 
conclusion de fait que l’enquête avait été menée 
sous l’autorité du service de police de l’archipel. 
L’appelant n’a pas démontré que cette conclusion 
était entachée d’une erreur manifeste et dominante. 
Il demande alors à notre Cour d’apprécier à nou-
veau la preuve et de substituer son opinion à celle 
du juge du procès.

control and legal authority. The actual searches and 
seizures were conducted by the RCMP, and they 
are the actions that are subject to Charter scrutiny. 
Given the almost non-existent role of the Turks and 
Caicos authorities, the application of the Charter 
does not in any way interfere with that state’s sov-
ereign authority. The appellant argues that the 
courts below erred in concluding, on the basis of a 
finding that the RCMP’s actions constituted a “co- 
operative investigation”, that the Charter did not 
apply.

26  At the hearing, counsel for the appellant argued 
that, in Cook, this Court had specified two situa-
tions in which the application of the Charter would 
have an objectionable extraterritorial effect. The 
first would be if the Charter were applied to foreign 
officers, and the second would be if it were applied 
to foreign criminal proceedings. Aside from those 
two circumstances, extraterritorial application of 
the Charter would not, in the appellant’s opin-
ion, interfere with the sovereign authority of a for-
eign state. If it were physically impracticable to 
comply with the Charter, then Canadian officials 
acting abroad could either request that foreign 
officials undertake the activities that are incon-
sistent with the Charter or carry out the activities 
themselves and try to establish that the evidence 
obtained should not be excluded under s. 24(2) of 
the Charter.

(2) The Crown

27  The Crown responds that the Charter does not 
apply because the searches and seizures in this case 
were conducted under the authority of the Turks and 
Caicos police. To impose Canada’s Charter stand-
ards on the actions of the RCMP officers while they 
were operating in Turks and Caicos would produce 
an objectionable extraterritorial effect. The trial 
judge made a factual finding that the investigation 
in Turks and Caicos was under the control of the 
Turks and Caicos police force. The appellant has 
not demonstrated that this finding resulted from 
a palpable and overriding error; he is asking this 
Court to reweigh the evidence and substitute its 
view for that of the trial judge.
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28 La participation de policiers canadiens à une 
enquête internationale n’emporte pas en soi l’appli-
cation de la Charte. Les actes accomplis à l’étranger 
n’y sont pas assujettis, sauf s’ils justifient l’applica-
tion de l’exception établie dans l’arrêt Cook, c’est-
à-dire lorsque aucun conflit ne résulte de l’exercice 
de la compétence du Canada fondée sur la natio-
nalité concurremment avec celle de l’État étran-
ger fondée sur la territorialité. Le pouvoir sous-
tendant tous les actes de la GRC aux îles Turks et 
Caicos découlait du droit de cet État. Il ressort de la 
preuve que la GRC n’a exercé aucun ascendant sur 
la police locale. De plus, l’appelant n’a jamais établi 
que la GRC avait contrevenu au droit des îles Turks 
et Caicos.

29 On ne saurait assujettir à la Charte ni soumet-
tre ultérieurement à un contrôle constitutionnel une 
fouille ou une perquisition effectuée aux îles Turks 
et Caicos conformément aux lois de ce pays. Dans 
l’arrêt Cook, la Charte a été appliquée à des faits 
très différents de ceux de la présente affaire. En 
effet, les policiers canadiens auraient pu interroger 
l’accusé et satisfaire aisément aux exigences de la 
Charte dans le respect de la procédure étrangère. 
En l’espèce, l’application de la Charte aux mesu-
res d’enquête prises aux îles Turks et Caicos aurait 
nécessairement soumis les autorités étrangères 
aux exigences canadiennes, portant ainsi atteinte à 
l’autorité souveraine de l’archipel.

30 Même si l’art. 8 de la Charte ne s’applique pas 
aux fouilles et aux perquisitions à l’étranger, les 
activités d’enquête et d’application du droit cana-
dien menées à l’étranger n’échappent pas à tout 
contrôle. Lorsque, s’il était admis, un élément de 
preuve serait de nature à rendre le procès inéqui-
table, le tribunal conserve le pouvoir discrétion-
naire de l’écarter sur le fondement de l’art. 7 de la 
Charte.

(3) L’intervenant

31 Le procureur général de l’Ontario intervient 
dans le présent pourvoi. Il fait surtout valoir qu’il 
est compliqué et difficile d’appliquer l’art. 8 de la 

 In the Crown’s view, the fact that Canadian 
police officers participated in an international 
investigation does not, on its own, mean that the 
Charter is engaged. The Charter does not apply 
to conduct outside Canada unless the impugned 
action falls within the exception established in 
Cook, namely, where no conflict arises from the 
concurrent exercise of jurisdiction by Canada on 
the basis of nationality and by a foreign state on 
the basis of territoriality. The authority for all the 
RCMP’s actions in Turks and Caicos was derived 
from Turks and Caicos law. It is clear from the evi-
dence that the RCMP exercised no control over the 
Turks and Caicos police. Further, the appellant has 
not established that the RCMP’s conduct violated 
Turks and Caicos law.

 The Crown adds that it would be untenable 
to require that searches carried out in Turks and 
Caicos in accordance with the laws of that juris-
diction be consistent with the Charter or to sub-
sequently scrutinize such searches for consist-
ency with the Charter. In Cook, the Charter was 
applied on facts very different from those in the 
case at bar. In that case, it would have been easy 
for the Canadian police officers, in interviewing 
the accused, to comply with Charter standards in a 
way that did not interfere with the host state’s pro-
cedures. Here, to apply the Charter to the inves-
tigation in Turks and Caicos would of necessity 
compel compliance by the foreign authorities, thus 
impinging on their sovereign authority.

 According to the Crown, to hold that s. 8 of the 
Charter does not apply to foreign searches is not to 
suggest that there are no controls over the actions 
of Canadian law enforcement officers involved in 
investigations in other countries. Where the admis-
sion of evidence would lead to an unfair trial, a 
court has the discretion to exclude evidence under 
s. 7 of the Charter.

(3) The Intervener

 The Attorney General of Ontario intervened in 
this appeal. His submissions focused on the com-
plexities and difficulties of applying s. 8 of the 
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Charte aux fouilles, aux perquisitions et aux sai-
sies effectuées à l’étranger. Il insiste sur la nécessité 
d’examiner la nature et la portée des droits garantis 
à l’art. 8 dans le ressort d’accueil. Il attire égale-
ment l’attention de notre Cour sur la nécessité pra-
tique d’une collaboration internationale en matière 
d’enquêtes criminelles et sur l’importance de ne 
pas entraver indûment ces enquêtes en soumettant 
les ressorts étrangers aux exigences canadiennes.

C. La portée de la Charte

 L’issue du présent pourvoi tient à la portée véri-
table de la Charte, en particulier sur le plan territo-
rial. L’analyse doit avoir comme point de départ le 
texte du par. 32(1) de la Charte : 

 32. (1) La présente charte s’applique : 

a) au Parlement et au gouvernement du Canada, 
pour tous les domaines relevant du Parlement, y 
compris ceux qui concernent le territoire du Yukon 
et les territoires du Nord-Ouest;

b) à la législature et au gouvernement de chaque 
province, pour tous les domaines relevant de cette 
législature.

Suivant ce libellé, la Charte limite le pouvoir tant 
législatif qu’exécutif du Canada et de chacune des 
provinces. Déterminer la portée de la Charte sou-
lève deux difficultés. Premièrement, le par. 32(1) 
précise quels acteurs sont liés par la Charte. Le 
Parlement et le gouvernement fédéral ainsi que les 
législatures et les gouvernements provinciaux doi-
vent se conformer à ses exigences. Deuxièmement, 
le par. 32(1) précise les pouvoirs, les fonctions ou 
les activités de ces organes et de leurs mandatai-
res auxquels s’applique la Charte. Les limitations 
imposées par la Constitution visent « tous les 
domaines relevant » du Parlement ou des légis-
latures provinciales. Toute mesure de l’organe en 
cause ou d’un mandataire prise dans un domaine 
qui relève de son pouvoir législatif doit respecter 
la Charte.

 L’article 32 ne limite pas expressément l’appli-
cation territoriale de la Charte. La souveraineté de 
l’État aurait permis aux rédacteurs de préciser la 

Charter to searches and seizures outside Canada. 
The intervener emphasized the need to consider the 
nature and scope of s. 8 rights in the host jurisdic-
tion. He also drew the Court’s attention to the need 
for international co-operation in criminal investi-
gations as a practical matter, and to the importance 
of not hampering such investigations unduly by 
imposing Canadian standards on foreign jurisdic-
tions.

C. Scope of the Charter

32  This case centres around the proper scope of 
application of the Charter, and in particular its ter-
ritorial reach and limits. The analysis must begin 
with the wording of s. 32(1) of the Charter, which 
reads as follows:

 32. (1) This Charter applies

(a) to the Parliament and government of Canada in 
respect of all matters within the authority of Parlia-
ment including all matters relating to the Yukon Ter-
ritory and Northwest Territories; and

(b) to the legislature and government of each prov-
ince in respect of all matters within the authority of 
the legislature of each province.

Pursuant to s. 32(1), the Charter serves to limit the 
legislative and executive powers of Canada and 
each of the provinces. The problem involved in 
establishing the Charter’s scope has two aspects. 
First, s. 32(1) determines who is bound by the 
Charter: Parliament and the federal government, 
and the provincial legislatures and governments, 
bear the burden of complying with the require-
ments of the Charter. Second, s. 32(1) specifies 
what powers, functions or activities of those bodies 
and their agents are subject to the Charter: consti-
tutional limitations are imposed “in respect of all 
matters within the authority of” Parliament or the 
provincial legislatures. Any action by the relevant 
body or its agents in relation to any matter within 
its legislative authority must be consistent with the 
Charter. 

33  Section 32 does not expressly impose any ter-
ritorial limits on the application of the Charter. 
By virtue of state sovereignty, it was open to the 
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portée de l’application de la Charte. S’ils l’avaient 
fait, les tribunaux du pays auraient été tenus de 
donner effet à cette volonté claire de définir la 
sphère d’application de la Charte. Or, ils n’ont pas 
exprimé cette volonté. Par conséquent, les tribu-
naux doivent non seulement interpréter les dispo-
sitions substantielles de la Charte, mais détermi-
ner aussi la portée de son application. Lorsque la 
question de l’application soulève celle de l’extrater-
ritorialité, ce qui suppose nécessairement un rap-
port entre États, les obligations du Canada suivant 
le droit international et le principe de la courtoi-
sie entre les nations figurent au nombre des instru-
ments qui assistent les tribunaux dans la solution de 
ce type de problème. Comme je l’explique ci-après, 
l’assujettissement à la Charte de mesures prises à 
l’étranger suppose l’application extraterritoriale du 
droit canadien. Le droit international énonce en 
détail les principes de la compétence de l’État, et 
c’est à partir de ces principes qu’il convient de sta-
tuer sur le présent pourvoi.

D. La relation entre le droit interne et le droit 
international

34 Pour comprendre la manière dont le droit inter-
national contribue à l’interprétation du par. 32(1), 
il faut considérer sa relation avec le droit interne 
canadien, de même que ses principes relatifs à la 
souveraineté territoriale, à la non-intervention et 
aux revendications d’une compétence extraterrito-
riale.

(1) La relation entre le droit international cou-
tumier et la common law

35 Comme je l’explique plus loin, certaines règles 
de fond du droit international coutumier détermi-
nent les actes qu’un État peut accomplir légitime-
ment à l’étranger. Elles sont d’une grande utilité 
pour circonscrire l’application territoriale du par. 
32(1) de la Charte. Le recours au droit internatio-
nal coutumier pour interpréter une telle disposition 
commande l’examen de la méthode que privilégie 
le Canada pour la réception du droit international 
en droit interne.

36 La tradition juridique britannique recourt à la 
méthode de l’adoption pour la réception du droit 

framers to establish the jurisdictional scope of the 
Charter. Had they done so, the courts of this coun-
try would have had to give effect to a clear expres-
sion of that scope. However, the framers chose to 
make no such statement. Consequently, as with the 
substantive provisions of the Charter, it falls upon 
the courts to interpret the jurisdictional reach and 
limits of the Charter. Where the question of appli-
cation involves issues of extraterritoriality, and 
thereby necessarily implicates interstate relations, 
the tools that assist in the interpretation exercise 
include Canada’s obligations under international 
law and the principle of the comity of nations. As 
I will explain, the issue of applying the Charter 
to activities that take place abroad implicates the 
extraterritorial enforcement of Canadian law. The 
principles of state jurisdiction are carefully spelled 
out under international law and must guide the 
inquiry in this appeal.

D. Relationship Between Domestic Law and 
International Law

 In order to understand how international law 
assists in the interpretation of s. 32(1), it is neces-
sary to consider the relationship between Canadian 
domestic law and international law, as well as the 
principles of international law pertaining to territo-
rial sovereignty, non-intervention and extraterrito-
rial assertions of jurisdiction.

(1) Relationship Between Customary Interna-
tional Law and the Common Law

 As I will explain, certain fundamental rules of 
customary international law govern what actions 
a state may legitimately take outside its territory. 
Those rules are important interpretive aids for 
determining the jurisdictional scope of s. 32(1) of 
the Charter. The use of customary international 
law to assist in the interpretation of the Charter 
requires an examination of the Canadian approach 
to the domestic reception of international law.

 The English tradition follows an adoptionist 
approach to the reception of customary international 
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international coutumier. Les règles prohibitives du 
droit international coutumier peuvent être incor-
porées directement au droit interne en application 
de la common law, sans que le législateur n’ait à 
intervenir. Ce principe veut que les tribunaux puis-
sent adopter les règles du droit international cou-
tumier et les intégrer aux règles de common law 
sur lesquelles ils fondent leurs décisions, à condi-
tion qu’aucune disposition législative valide n’en-
tre clairement en conflit avec elles : I. Brownlie, 
Principles of Public International Law (6e éd. 
2003), p. 41. Reconnu depuis longtemps en common 
law anglaise, c’est dans l’arrêt de principe Trendtex 
Trading Corp. c. Central Bank of Nigeria, [1977] 
1 Q.B. 529 (C.A.), que le principe a été confirmé 
le plus fermement. Lord Denning y a examiné la 
doctrine de l’adoption et celle de la transformation, 
suivant laquelle le Parlement doit mettre en œuvre 
une règle de droit international pour qu’un tribunal 
interne puisse l’appliquer. À son avis, la doctrine 
de l’adoption est celle qu’il convient d’appliquer en 
droit anglais. Les règles du droit international et 
leurs modifications sont automatiquement incorpo-
rées, à moins qu’elles n’entrent en conflit avec une 
loi. Je cite un extrait de ses motifs (p. 554) : 

[TRADUCTION] Il est certain que le droit internatio-
nal évolue. Tout comme la terre, selon l’expression 
employée par Galilée : « Et pourtant elle bouge ». Le 
droit international évolue et les tribunaux ont tenu 
compte de cette évolution sans que le Parlement n’ait 
à intervenir. . .

. . . Constatant que les règles du droit international ont 
changé — et continuent d’évoluer — et que les tribu-
naux ont donné effet à ces changements sans qu’une 
seule loi du Parlement n’ait dû être adoptée, il s’ensuit 
inexorablement, selon moi, que les règles du droit inter-
national applicables à un moment donné font partie de 
notre droit anglais. Il s’ensuit aussi qu’une décision de 
notre cour sur la règle de droit international applicable 
il y a 50 ou 60 ans ne lie plus notre cour aujourd’hui. Il 
n’y a pas de stare decisis en droit international. Si elle 
est aujourd’hui convaincue qu’une règle de droit inter-
national n’est plus la même qu’il y a 50 ou 60 ans, la 
cour peut prendre acte de la nouvelle règle — et l’incor-
porer au droit anglais — sans attendre que la Chambre 
des lords ne le fasse.

 Au Canada, notre Cour a appliqué implicite-
ment ou explicitement cette doctrine dans plusieurs 

law. Prohibitive rules of international custom may 
be incorporated directly into domestic law through 
the common law, without the need for legislative 
action. According to the doctrine of adoption, the 
courts may adopt rules of customary international 
law as common law rules in order to base their deci-
sions upon them, provided there is no valid legisla-
tion that clearly conflicts with the customary rule: 
I. Brownlie, Principles of Public International Law 
(6th ed. 2003), at p. 41. Although it has long been 
recognized in English common law, the doctrine 
received its strongest endorsement in the landmark 
case of Trendtex Trading Corp. v. Central Bank of 
Nigeria, [1977] 1 Q.B. 529 (C.A.). Lord Denning 
considered both the doctrine of adoption and the 
doctrine of transformation, according to which 
international law rules must be implemented by 
Parliament before they can be applied by domestic 
courts. In his opinion, the doctrine of adoption rep-
resents the correct approach in English law. Rules 
of international law are incorporated automatically, 
as they evolve, unless they conflict with legislation. 
He wrote, at p. 554:

It is certain that international law does change. I would 
use of international law the words which Galileo used 
of the earth: “But it does move.” International law does 
change: and the courts have applied the changes with-
out the aid of any Act of Parliament. . . .

. . . Seeing that the rules of international law have 
changed — and do change — and that the courts 
have given effect to the changes without any Act of 
Parliament, it follows to my mind inexorably that the 
rules of international law, as existing from time to time, 
do form part of our English law. It follows, too, that 
a decision of this court — as to what was the ruling 
of international law 50 or 60 years ago — is not bind-
ing on this court today. International law knows no rule 
of stare decisis. If this court today is satisfied that the 
rule of international law on a subject has changed from 
what it was 50 or 60 years ago, it can give effect to that 
change — and apply the change in our English law — 
without waiting for the House of Lords to do it.

37  In Canada, this Court has implicitly or explic-
itly applied the doctrine of adoption in several 
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arrêts, dont The Ship « North » c. The King (1906), 
37 R.C.S. 385, p. 394, où le juge Davies a écrit : 
[TRADUCTION] « [L]orsqu’elle exerce sa compé-
tence, la Cour de l’Amirauté se doit de prendre 
connaissance d’office du droit des nations [. . .] En 
l’espèce, le juge a à juste titre pris connaissance et 
tenu compte du droit de prise en chasse [. . .] qui fait 
partie du droit des nations. » Dans Reference as to 
Whether Members of the Military or Naval Forces 
of the United States are Exempt from Criminal 
Proceedings in Canadian Criminal Courts, [1943] 
R.C.S. 483, p. 502, le juge Kerwin a affirmé que 
les exceptions à la compétence territoriale fon-
dées sur l’immunité de juridiction [TRADUCTION] 
« s’appuient sur la raison et sont considérées par 
les pays civilisés comme des règles de droit inter-
national applicables en l’absence d’une disposi-
tion contraire du droit interne ». Voir également 
Reference as to Powers to Levy Rates on Foreign 
Legations and High Commissioners’ Residences, 
[1943] R.C.S. 208 (« Affaire des légations étrangè-
res »). Dans l’arrêt Saint John (Municipality of) c. 
Fraser-Brace Overseas Corp., [1958] R.C.S. 263, 
le juge Rand a reconnu la doctrine de l’adoption, 
appliquant les principes du droit international pour 
soustraire un État souverain étranger et ses biens 
au paiement des taxes municipales au Canada 
(p. 268-269) : 

[TRADUCTION] Si, en 1767, dans Heathfield c. Chilton 
[(1767), 4 Burr. 2015, 98 E.R. 50], lord Mansfield pouvait 
affirmer que « le droit des nations s’appliquera autant 
en Angleterre que partout ailleurs », vu l’existence des 
Nations Unies et l’incidence multiple des progrès tech-
niques à l’échelle planétaire, force nous est d’en conve-
nir à tout le moins au Canada en ce XXe siècle.

Récemment, dans l’arrêt Bouzari c. Islamic 
Republic of Iran (2004), 71 O.R. (3d) 675, la Cour 
d’appel de l’Ontario a mentionné la doctrine de 
l’adoption et affirmé au par. 65 des ses motifs 
que [TRADUCTION] « les règles du droit interna-
tional coutumier sont directement incorporées au 
droit interne canadien, sauf disposition législa-
tive expressément contraire » (autorisation d’appel 
refusée, [2005] 1 R.C.S. vi). Voir aussi l’arrêt Mack 
c. Canada (Attorney General) (2002), 60 O.R. (3d) 
737 (C.A.), par. 32 (autorisation d’appel refusée, 
[2003] 1 R.C.S. xiii).

cases. In The Ship “North” v. The King (1906), 
37 S.C.R. 385, at p. 394, Davies J. wrote: “[T]he 
Admiralty Court when exercising its jurisdiction 
is bound to take notice of the law of nations . . . . 
The right of hot pursuit . . . being part of the law of 
nations was properly judicially taken notice of and 
acted upon by the learned judge in this prosecu-
tion.” In Reference as to Whether Members of the 
Military or Naval Forces of the United States of 
America are Exempt from Criminal Proceedings in 
Canadian Criminal Courts, [1943] S.C.R. 483, at p. 
502, Kerwin J. stated that the exemptions from ter-
ritorial jurisdiction based on sovereign immunity 
“are grounded on reason and are recognized by 
civilized countries as being rules of international 
law which will be followed in the absence of any 
domestic law to the contrary”. See also Reference 
as to Powers to Levy Rates on Foreign Legations 
and High Commissioners’ Residences, [1943] 
S.C.R. 208 (“Re Foreign Legations”). In Saint John 
(Municipality of) v. Fraser-Brace Overseas Corp., 
[1958] S.C.R. 263, Rand J. accepted the doctrine 
of adoption, applying international law principles 
to exempt foreign sovereigns and their property 
from municipal taxation in Canada. He wrote, at 
pp. 268-69:

If in 1767 Lord Mansfield, as in Heathfield v. Chilton 
[(1767), 4 Burr. 2015, 98 E.R. 50], could say, “The law of 
nations will be carried as far in England, as any where”, 
in this country, in the 20th century, in the presence of 
the United Nations and the multiplicity of impacts with 
which technical developments have entwined the entire 
globe, we cannot say any thing less.

The Court of Appeal for Ontario recently cited the 
doctrine of adoption in Bouzari v. Islamic Republic 
of Iran (2004), 71 O.R. (3d) 675, stating at para. 
65 that “customary rules of international law are 
directly incorporated into Canadian domestic law 
unless explicitly ousted by contrary legislation” 
(leave to appeal refused, [2005] 1 S.C.R. vi). See 
also Mack v. Canada (Attorney General) (2002), 
60 O.R. (3d) 737 (C.A.), at para. 32 (leave to appeal 
refused, [2003] 1 S.C.R. xiii). 
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 Dans d’autres affaires qui s’y prêtaient, notre 
Cour n’a cependant ni appliqué ni examiné la 
doctrine de l’adoption du droit international cou-
tumier : voir p. ex. les arrêts Gouvernement de 
la République démocratique du Congo c. Venne, 
[1971] R.C.S. 997; Renvoi relatif au plateau conti-
nental de Terre-Neuve, [1984] 1 R.C.S. 86; Renvoi 
relatif à la sécession du Québec, [1998] 2 R.C.S. 
217; Suresh c. Canada (Ministre de la Citoyenneté 
et de l’Immigration), [2002] 1 R.C.S. 3, 2002  
CSC 1.

 Malgré ce silence de notre Cour dans certai-
nes affaires récentes, la doctrine de l’adoption n’a 
jamais été rejetée au Canada. En fait, un fort cou-
rant jurisprudentiel la reconnaît formellement ou, 
du moins, l’applique. À mon avis, conformément à 
la tradition de la common law, il appert que la doc-
trine de l’adoption s’applique au Canada et que les 
règles prohibitives du droit international coutumier 
devraient être incorporées au droit interne sauf dis-
position législative contraire. L’incorporation auto-
matique des règles prohibitives du droit internatio-
nal coutumier se justifie par le fait que la coutume 
internationale, en tant que droit des nations, consti-
tue également le droit du Canada à moins que, dans 
l’exercice légitime de sa souveraineté, celui-ci ne 
déclare son droit interne incompatible. La sou-
veraineté du Parlement permet au législateur de 
contrevenir au droit international, mais seulement 
expressément. Si la dérogation n’est pas expresse, 
le tribunal peut alors tenir compte des règles prohi-
bitives du droit international coutumier pour inter-
préter le droit canadien et élaborer la common law.

(2) Le respect de la souveraineté des États 
étrangers : un principe du droit internatio-
nal coutumier et de la common law cana-
dienne

 Le respect de la souveraineté des autres États 
représente l’un des principes fondateurs du droit 
international coutumier et il s’avère déterminant 
quant à la légitimité d’une revendication d’une com-
pétence extraterritoriale. Il découle de la maxime 
qui fonde l’ordre juridique international : tous les 
États sont souverains et égaux. Le paragraphe 2(1) 
de la Charte des Nations Unies, R.T. Can. 1945  

38  In other decisions, however, the Court has not 
applied or discussed the doctrine of adoption of 
customary international law when it had the oppor-
tunity to do so: see, for example, Gouvernement de 
la République démocratique du Congo v. Venne, 
[1971] S.C.R. 997; Reference re Newfoundland 
Continental Shelf, [1984] 1 S.C.R. 86; Reference re 
Secession of Quebec, [1998] 2 S.C.R. 217; Suresh v. 
Canada (Minister of Citizenship and Immigration), 
[2002] 1 S.C.R. 3, 2002 SCC 1. 

39  Despite the Court’s silence in some recent cases, 
the doctrine of adoption has never been rejected 
in Canada. Indeed, there is a long line of cases 
in which the Court has either formally accepted 
it or at least applied it. In my view, following the 
common law tradition, it appears that the doctrine 
of adoption operates in Canada such that prohibi-
tive rules of customary international law should 
be incorporated into domestic law in the absence 
of conflicting legislation. The automatic incorpo-
ration of such rules is justified on the basis that 
international custom, as the law of nations, is also 
the law of Canada unless, in a valid exercise of its 
sovereignty, Canada declares that its law is to the 
contrary. Parliamentary sovereignty dictates that a 
legislature may violate international law, but that it 
must do so expressly. Absent an express derogation, 
the courts may look to prohibitive rules of custom-
ary international law to aid in the interpretation of 
Canadian law and the development of the common 
law.

(2) Principle of Respect for Sovereignty of For-
eign States as a Part of Customary Interna-
tional Law and of Canadian Common Law

40  One of the key customary principles of interna-
tional law, and one that is central to the legitimacy 
of claims to extraterritorial jurisdiction, is respect 
for the sovereignty of foreign states. That respect 
is dictated by the maxim, lying at the heart of the 
international legal structure, that all states are sov-
ereign and equal. Article 2(1) of the Charter of the 
United Nations, Can. T.S. 1945 No. 7, recognizes as 
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no 7, reconnaît comme l’un des principes de l’organi-
sation « l’égalité souveraine de tous ses Membres ». 
En 1970, l’Assemblée générale a réaffirmé l’impor-
tance et le caractère fondamental du principe de 
l’égalité souveraine dans la Déclaration relative 
aux principes du droit international touchant les 
relations amicales et la coopération entre les États 
conformément à la Charte des Nations Unies, Rés. 
AG 2625 (XXV), 24 octobre 1970, qui a étendu 
l’application du principe aux États non membres de 
l’ONU. Un éminent expert en droit international, 
Antonio Cassese, écrit que parmi les divers princi-
pes reconnus dans la Charte des Nations Unies et 
la Déclaration de 1970,

[TRADUCTION] il s’agit incontestablement du seul prin-
cipe qui suscite l’adhésion sans réserve et obtient l’appui 
de tous les groupements d’États, indépendamment des 
orientations idéologiques, des allégeances politiques et 
des circonstances. On peut conclure sans se tromper 
que l’égalité souveraine constitue la pierre angulaire 
de l’ensemble des normes juridiques internationales, le 
postulat fondamental sur lequel reposent toutes les rela-
tions internationales.

Voir A. Cassese, International Law (2e éd. 2005), 
p. 48.

41 Le principe de l’égalité souveraine englobe deux 
notions distinctes mais complémentaires : la sou-
veraineté et l’égalité. La « souveraineté » s’entend 
des différents pouvoirs, droits et obligations que 
confère la qualité d’État en droit international. La 
compétence — le pouvoir d’exercer son autorité à 
l’égard de personnes, d’actes et d’événements — est 
un attribut de la souveraineté. Les deux notions 
sont distinctes, mais la compétence peut être consi-
dérée comme la caractéristique quintessentielle de 
la souveraineté. En outre, la souveraineté confère à 
l’État le pouvoir d’utiliser et d’aliéner son territoire, 
le droit à l’immunité devant les tribunaux étrangers 
et le droit à l’immunité diplomatique. Dans l’affaire 
du Régime douanier entre l’Allemagne et l’Autri-
che (1931), C.P.J.I. sér. A/B, no 41, p. 57, le juge 
Anzilotti a donné la définition suivante de cette 
notion dans son avis individuel : « L’indépendance 
[. . .] n’est, au fond, que la condition normale des 
États d’après le droit international : elle peut être 
aussi bien qualifiée comme souveraineté (suprema 

one of that organization’s principles the “sovereign 
equality of all its Members”. The importance and 
centrality of the principle of sovereign equality was 
reaffirmed by the General Assembly in the 1970 
Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation 
among States in accordance with the Charter of the 
United Nations, GA Res. 2625 (XXV), 24 October 
1970, which expanded the scope of application of 
the principle to include non-U.N. member states. A 
renowned international law jurist, Antonio Cassese, 
writes that of the various principles recognized in 
the U.N. Charter and the 1970 Declaration

this is unquestionably the only one on which there is 
unqualified agreement and which has the support of 
all groups of States, regardless of ideologies, political 
leanings, and circumstances. It is safe to conclude that 
sovereign equality constitutes the linchpin of the whole 
body of international legal standards, the fundamental 
premise on which all international relations rest.

See A. Cassese, International Law (2nd ed. 2005), 
at p. 48.

 The principle of sovereign equality comprises 
two distinct but complementary concepts: sover-
eignty and equality. “Sovereignty” refers to the 
various powers, rights and duties that accompany 
statehood under international law. Jurisdiction — 
the power to exercise authority over persons, con-
duct and events — is one aspect of state sovereignty. 
Although the two are not coterminous, jurisdiction 
may be seen as the quintessential feature of sover-
eignty. Other powers and rights that fall under the 
umbrella of sovereignty include the power to use 
and dispose of the state’s territory, the right to state 
immunity from the jurisdiction of foreign courts 
and the right to diplomatic immunity. In his individ-
ual opinion in Customs Régime between Germany 
and Austria (1931), P.C.I.J. Ser. A/B, No. 41, at p. 
57, Judge Anzilotti defined sovereignty as follows: 
“Independence . . . is really no more than the normal 
condition of States according to international law; it 
may also be described as sovereignty (suprema po-
testas), or external sovereignty, by which is meant 
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potestas) ou souveraineté extérieure, si l’on entend 
par cela que l’État n’a au-dessus de soi aucune autre 
autorité, si ce n’est celle du droit international » (en 
italique dans l’original).

 La souveraineté comporte aussi une dimension 
interne que l’on peut définir comme [TRADUCTION] 
« le pouvoir de tout État de déterminer sa mis-
sion, de s’organiser et d’exercer sur son territoire 
le “monopole de la contrainte physique légitime” 
en toute liberté et autonomie » : L. Wildhaber, 
« Sovereignty and International Law », dans  
R. St.J. Macdonald et D. M. Johnston, dir., The 
Structure and Process of International Law : 
Essays in Legal Philosophy, Doctrine and Theory 
(1983), 425, p. 436.

 La souveraineté n’est certes pas absolue, mais 
ses seules limites découlent de la volonté de l’État 
ou du droit international coutumier ou convention-
nel, trouvant parfois leur origine dans l’évolution 
récente du droit humanitaire, des droits de la per-
sonne et du droit pénal à l’échelon international, 
particulièrement en matière de crimes contre l’hu-
manité (R. Jennings et A. Watts, dir., Oppenheim’s 
International Law (9e éd. 1996), vol. 1, p. 125; 
K. Kittichaisaree, International Criminal Law 
(2001), p. 6 et 56; H. M. Kindred et P. M. Saunders, 
International Law, Chiefly as Interpreted and 
Applied in Canada (7e éd. 2006), p. 836; Cassese, 
p. 59). Néanmoins, malgré l’apparition et la montée 
de valeurs conflictuelles en droit international, la 
souveraineté demeure l’un des principes fondateurs 
des relations entre les États indépendants.

 L’égalité est une notion de droit suivant 
laquelle tous les États sont en principe membres 
à parts égales de la communauté internationale : 
Cassese, p. 52. Elle représente à la fois la consé-
quence nécessaire et le pendant de la souveraineté. 
Si tous les États n’étaient pas considérés comme 
égaux, les plus faibles sur les plans économique 
et politique pourraient être empêchés d’exercer 
leur souveraineté. Selon un auteur, l’égalité recon-
nue aux États dans leurs relations mutuelles vise 
à [TRADUCTION] « faire en sorte que des iniquités 
de fait ne mènent pas à l’injustice, qu’un État ne 

that the State has over it no other authority than that 
of international law” (emphasis in original).

42  Sovereignty also has an internal dimension, 
which can be defined as “the power of each state 
freely and autonomously to determine its tasks, to 
organize itself and to exercise within its territory 
a ‘monopoly of legitimate physical coercion’”: L. 
Wildhaber, “Sovereignty and International Law”, 
in R. St.J. Macdonald and D. M. Johnston, eds., 
The Structure and Process of International Law: 
Essays in Legal Philosophy, Doctrine and Theory 
(1983), 425, at p. 436. 

43  While sovereignty is not absolute, the only 
limits on state sovereignty are those to which the 
state consents or that flow from customary or con-
ventional international law. Some such limits have 
arisen from recent developments in international 
humanitarian law, international human rights law 
and international criminal law relating, in particu-
lar, to crimes against humanity (R. Jennings and 
A. Watts, eds., Oppenheim’s International Law 
(9th ed. 1996), vol. 1, at p. 125; K. Kittichaisaree, 
International Criminal Law (2001), at pp. 6 and 56; 
H. M. Kindred and P. M. Saunders, International 
Law, Chiefly as Interpreted and Applied in 
Canada (7th ed. 2006), at p. 836; Cassese, at p. 
59). Nevertheless, despite the rise of competing 
values in international law, the sovereignty princi-
ple remains one of the organizing principles of the 
relationships between independent states.

44  Equality is a legal doctrine according to which 
all states are, in principle, equal members of the 
international community: Cassese, at p. 52. It is 
both a necessary consequence and a counterpart of 
the principle of sovereignty. If all states were not 
regarded as equal, economically and politically 
weaker states might be impeded from exercising 
their rights of sovereignty. One commentator sug-
gests the following rationales for the affirmation of 
the equality of states in their mutual relations: “to 
forestall factual inequities from leading to injustice, 
to ensure that one state should not be disadvantaged 
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soit pas désavantagé par rapport à un autre et qu’un 
État puissant ne puisse dicter sa volonté à un plus 
faible » (V. Pechota, « Equality : Political Justice in 
an Unequal World », dans Macdonald et Johnston, 
453, p. 454). Même si, dans les faits, les États ne 
sont pas égaux sous tous les rapports, en principe, 
l’égalité constitue un axiome du système juridique 
international moderne.

45 Pour préserver la souveraineté et l’égalité, les 
droits et les pouvoirs des États se doublent d’obli-
gations corrélatives au sommet desquelles figure 
la non-intervention. L’exercice de la souveraineté 
tient au droit d’un État d’échapper à toute ingérence 
étrangère et à l’obligation des autres États de s’abs-
tenir de s’ingérer dans ses affaires. Le principe de 
la non-intervention est indissociable de la notion 
d’égalité souveraine et du droit de tout État d’agir 
à son gré sur son territoire, sous réserve des res-
trictions imposées par le droit international. (Pour 
une analyse de ces principes, se reporter aux obser-
vations de l’arbitre Huber dans l’Affaire de l’île de 
Palmas (Pays-Bas c. États-Unis) (1928), 2 R.I.A.A. 
829, p. 838-839.)

46 L’égalité souveraine demeure un fondement de 
l’ordre juridique international. Ses principes fonda-
mentaux — dont la non-intervention et le respect de 
la souveraineté territoriale des autres États — doi-
vent être assimilés à tout le moins à des règles de 
droit international coutumier fermement établies, 
comme en a décidé la Cour internationale de Justice 
dans l’Affaire des activités militaires et paramili-
taires au Nicaragua et contre celui-ci (Nicaragua 
c. États-Unis d’Amérique), [1986] C.I.J. Rec. 14, p. 
106, en reconnaissant la non-intervention comme 
un principe de droit coutumier. Comme la Cour 
internationale de Justice l’a alors signalé, l’assi-
milation de ces principes à la coutume internatio-
nale est étayée tant par la pratique des États que 
par l’opinio juris, soit les deux éléments essentiels 
du droit international coutumier. Les principes du 
droit international coutumier lient tous les États, 
sauf s’ils sont écartés par une autre coutume ou un 
traité international. Ainsi, sauf disposition incom-
patible, les principes de la non-intervention et de la 
souveraineté territoriale peuvent être incorporés à 

in relation to another state, and to preclude the pos-
sibility of powerful states dictating their will to 
weaker nations” (V. Pechota, “Equality: Political 
Justice in an Unequal World”, in Macdonald and 
Johnston, 453, at p. 454). Although all states are not 
in fact equal in all respects, equality is, as a matter 
of principle, an axiom of the modern international 
legal system.

 In order to preserve sovereignty and equality, 
the rights and powers of all states carry correla-
tive duties, at the apex of which sits the principle 
of non-intervention. Each state’s exercise of sover-
eignty within its territory is dependent on the right 
to be free from intrusion by other states in its affairs 
and the duty of every other state to refrain from 
interference. This principle of non-intervention  
is inseparable from the concept of sovereign equal-
ity and from the right of each state to operate in 
its territory with no restrictions other than those 
existing under international law. (For a discussion 
of these principles, see the comments of Arbitrator 
Huber in the Island of Palmas Case (Netherlands 
v. United States) (1928), 2 R.I.A.A. 829, at pp. 838-
39.)

 Sovereign equality remains a cornerstone of the 
international legal system. Its foundational prin-
ciples — including non-intervention and respect 
for the territorial sovereignty of foreign states — 
cannot be regarded as anything less than firmly 
established rules of customary international law, as 
the International Court of Justice held when it rec-
ognized non-intervention as a customary principle 
in the Case concerning Military and Paramilitary 
Activities In and Against Nicaragua (Nicaragua v. 
United States of America), [1986] I.C.J. Rep. 14, at 
p. 106. As the International Court of Justice noted 
on that occasion, the status of these principles as 
international customs is supported by both state 
practice and opinio juris, the two necessary ele-
ments of customary international law. Every princi-
ple of customary international law is binding on all 
states unless superseded by another custom or by a 
rule set out in an international treaty. As a result, 
the principles of non-intervention and territorial 
sovereignty may be adopted into the common law 
of Canada in the absence of conflicting legislation. 
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la common law du Canada. Ces principes doivent 
également être pris en compte pour déterminer la 
portée extraterritoriale de la Charte.

(3) La courtoisie comme principe d’interpréta-
tion

 La courtoisie est liée au principe de l’égalité sou-
veraine et s’entend des mesures informelles que 
prennent les États et des règles qu’ils observent dans 
leurs rapports mutuels par politesse, convenance et 
bonne volonté, et non par stricte obligation légale : 
Oppenheim’s International Law, p. 50-51. Les cours 
de justice l’invoquent généralement davantage à titre 
de principe d’interprétation qu’en tant que règle de 
droit, car elle ne découle pas d’obligations formel-
les. Dans l’arrêt Morguard Investments Ltd. c. De 
Savoye, [1990] 3 R.C.S 1077, dans le contexte du 
droit international privé, le juge La Forest a défini 
la courtoisie comme « la déférence et le respect que 
des États doivent avoir pour les actes qu’un autre 
État a légitimement accomplis sur son territoire » 
(p. 1095). Dans l’Affaire des légations étrangères, le 
juge en chef Duff et le juge Hudson ont renvoyé dans 
leurs motifs à l’arrêt The Parlement Belge (1880), 
5 P.D. 197 (C.A.), p. 214-215, où le lord juge Brett 
avait fait observer que le principe de la courtoisie 
internationale [TRADUCTION] « incite tout État sou-
verain à respecter l’indépendance et la dignité de 
tout autre État souverain ».

 Lorsqu’un texte législatif ou constitutionnel est 
susceptible d’avoir une incidence sur la souverai-
neté d’un autre État, le principe de la courtoisie 
influencera son interprétation. Prenons l’exemple 
de l’extradition. Comme l’a fait remarquer notre 
Cour dans l’arrêt Kindler c. Canada (Ministre de 
la Justice), [1991] 2 R.C.S. 779, « [c]ontrairement 
à la procédure criminelle, la procédure en matière 
d’extradition est fondée sur des concepts de réci-
procité, de courtoisie et de respect des différences 
dans d’autres ressorts » (p. 844). Dans l’arrêt États-
Unis d’Amérique c. Dynar, [1997] 2 R.C.S. 462, 
portant également sur l’extradition, les juges Cory 
et Iacobucci ont conclu au nom des juges majoritai-
res (par. 123) : 

 Il est certain que la Charte s’applique aux procé-
dures d’extradition. Néanmoins, l’art. 32 de la Charte 

These principles must also be drawn upon in deter-
mining the scope of extraterritorial application of 
the Charter.

(3) Comity as an Interpretive Principle

47  Related to the principle of sovereign equality 
is the concept of comity of nations. Comity refers 
to informal acts performed and rules observed by 
states in their mutual relations out of politeness, 
convenience and goodwill, rather than strict legal 
obligation: Oppenheim’s International Law, at pp. 
50-51. When cited by the courts, comity is more 
a principle of interpretation than a rule of law, 
because it does not arise from formal obligations. 
Speaking in the private international law context in 
Morguard Investments Ltd. v. De Savoye, [1990] 3 
S.C.R. 1077, at p. 1095, La Forest J. defined comity 
as “the deference and respect due by other states 
to the actions of a state legitimately taken within 
its territory”. In Re Foreign Legations, both Duff 
C.J. and Hudson J. referred in their reasons to The 
Parlement Belge (1880), 5 P.D. 197 (C.A.), in which 
Brett L.J. commented, at pp. 214-15, that the prin-
ciple of international comity “induces every sover-
eign state to respect the independence and dignity 
of every other sovereign state”.

48  Where our laws — statutory and constitutional 
— could have an impact on the sovereignty of other 
states, the principle of comity will bear on their 
interpretation. One example is in the area of extra-
dition. As this Court noted in Kindler v. Canada 
(Minister of Justice), [1991] 2 S.C.R. 779, at p. 844: 
“Extradition procedure, unlike the criminal pro-
cedure, is founded on the concepts of reciprocity, 
comity and respect for differences in other juris-
dictions.” In United States of America v. Dynar, 
[1997] 2 S.C.R. 462, another extradition case, Cory 
and Iacobucci JJ., writing for the majority, stated, 
at para. 123:

 There is no doubt that the Charter applies to extradi-
tion proceedings. Yet s. 32 of the Charter provides that 
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précise qu’elle ne s’applique qu’aux représentants de 
l’État canadien. Du reste, en vertu des principes de la 
courtoisie internationale, la Charte ne saurait en règle 
générale recevoir d’application extraterritoriale . . . . .

En affirmant que la Charte ne peut avoir de portée 
extraterritoriale, les juges Cory et Iacobucci avaient 
précisément en tête son application aux autorités 
étrangères.

49 Dans d’autres contextes, notre Cour a égale-
ment souligné l’importance de la courtoisie dans 
l’interprétation d’une règle de droit canadienne qui 
touche un autre État souverain. Dans l’arrêt Zingre 
c. La Reine, [1981] 2 R.C.S. 392, le juge Dickson, 
plus tard Juge en chef, a dit au nom de notre Cour 
(p. 400-401) : 

 Comme l’a fait remarquer ce grand juriste qu’était le 
juge en chef Marshall des États-Unis, dans The Schooner 
Exchange v. M’Faddon & Others [(1812), 7 Cranch’s 
Reports 116], aux pp. 136 et 137, le pouvoir d’une nation 
dans les limites de son propre territoire est forcément 
exclusif et absolu, et n’est susceptible d’aucune restric-
tion qu’elle ne s’impose pas elle-même, mais l’intérêt 
commun incite les souverains aux relations mutuelles et 
à l’échange de bons offices entre eux.

 C’est sur cette courtoisie entre nations que repose 
l’assistance juridique internationale.

Aussi, dans l’arrêt Terry, la juge McLachlin (main-
tenant Juge en chef) a fait observer que notre Cour 
« a confirmé à maintes reprises les limites territo-
riales imposées aux lois canadiennes par les princi-
pes de la souveraineté des États et de la courtoisie 
internationale » (par. 16). Voir également les arrêts 
Singh c. Ministre de l’Emploi et de l’Immigration, 
[1985] 1 R.C.S. 177, et Libman c. La Reine, [1985] 
2 R.C.S. 178, p. 183.

50 Il importe de bien comprendre la nature et les 
limites de la courtoisie. Le droit international est 
un ordre juridique positif, alors que la courtoi-
sie — assimilable à un principe d’interprétation 
— se fonde sur la volonté que les États agissent 
avec civilité les uns envers les autres. Néanmoins, 
de nombreuses règles de droit international pro-
meuvent le respect mutuel et, à l’inverse, la  

it is applicable only to Canadian state actors. Pursuant 
to principles of international comity as well, the Charter 
generally cannot apply extraterritorially . . . .

In stating that the Charter cannot apply extraterri-
torially, Cory and Iacobucci JJ. were speaking spe-
cifically of applying it to foreign authorities.

 In other contexts as well, this Court has noted 
the importance of comity as a tool in the interpre-
tation of Canadian law in situations where it affects 
other sovereign states. In Zingre v. The Queen, 
[1981] 2 S.C.R. 392, Dickson J. (as he then was), 
writing for the Court, stated, at pp. 400-401:

 As that great jurist, U.S. Chief Justice Marshall, 
observed in The Schooner Exchange v. M’Faddon & 
Others [(1812), 7 Cranch’s Reports 116], at pp. 136-37, 
the jurisdiction of a nation within its own territory is 
necessarily exclusive and absolute, susceptible of no 
limitation not imposed by itself, but common interest 
impels sovereigns to mutual intercourse and an inter-
change of good offices with each other.

 It is upon this comity of nations that international 
legal assistance rests.

Further, McLachlin J. (as she then was) noted in 
Terry, at para. 16, that this Court “has repeat-
edly affirmed the territorial limitations imposed 
on Canadian law by the principles of state sover-
eignty and international comity”. See also Singh v. 
Minister of Employment and Immigration, [1985] 1 
S.C.R. 177; Libman v. The Queen, [1985] 2 S.C.R. 
178, at p. 183.

 The nature and limitations of comity need to 
be clearly understood. International law is a posi-
tive legal order, whereas comity, which is of the 
nature of a principle of interpretation, is based on 
a desire for states to act courteously towards one 
another. Nonetheless, many rules of international 
law promote mutual respect and, conversely, cour-
tesy among states requires that certain legal rules 
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courtoisie entre les États exige l’observation de 
certaines règles de droit. Ainsi, [TRADUCTION] 
« courtoisie et droit international s’appuient 
l’un l’autre » : M. Akehurst, « Jurisdiction in 
International Law » (1972-1973), 46 Brit. Y.B. Int’l 
L. 145, p. 215. Le principe de la courtoisie ajoute 
à l’égalité souveraine et contribue au fonctionne-
ment du système juridique international. Les actes 
de courtoisie sont justifiés en ce qu’ils facilitent les 
rapports entre les États et la collaboration géné-
rale. Toutefois, la courtoisie n’a plus sa place lors-
qu’elle est de nature à miner les relations pacifi-
ques entre États et l’ordre mondial.

 Le principe de la courtoisie ne saurait justifier 
un État de tolérer la violation du droit internatio-
nal par un autre État. Les exigences du maintien 
du droit international priment en effet la courtoi-
sie : voir p. ex. l’arrêt Abbasi c. Secretary of State 
for Foreign and Commonwealth Affairs, [2002] 
E.W.J. No. 4947 (QL), [2002] EWCA Civ. 1598, 
portant sur un ressortissant britannique capturé 
par l’armée américaine en Afghanistan qui avait 
été détenu plusieurs mois à Guantanamo Bay sans 
pouvoir consulter un avocat ni s’adresser à un tri-
bunal.

 À une époque où l’activité criminelle revêt sou-
vent un caractère transnational et où personnes et 
biens franchissent aisément et rapidement les fron-
tières, le principe de la courtoisie incite les États à 
collaborer les uns avec les autres pour élucider les 
crimes transfrontaliers même lorsque aucun traité 
ne les y oblige légalement. L’État qui sollicite une 
assistance doit cependant le faire avec courtoisie 
et avec égard pour la souveraineté de l’autre État. 
L’entraide juridique repose sur ces deux piliers. La 
courtoisie veut que l’État qui demande de l’aide en 
matière criminelle respecte les moyens employés 
par l’autre État sur son territoire. Ce respect cesse 
dès la violation manifeste du droit international et 
des droits fondamentaux de la personne. À défaut 
d’une telle atteinte, les tribunaux canadiens doi-
vent interpréter le droit canadien et considérer le 
droit étranger invoqué d’une manière qui respecte 
l’esprit de la collaboration et de la courtoisie inter-
nationales.

be followed. In this way, “courtesy and interna-
tional law lend reciprocal support to one another”: 
M. Akehurst, “Jurisdiction in International Law” 
(1972-1973), 46 Brit. Y.B. Int’l L. 145, at p. 215. The 
principle of comity reinforces sovereign equality 
and contributes to the functioning of the interna-
tional legal system. Acts of comity are justified on 
the basis that they facilitate interstate relations and 
global co-operation; however, comity ceases to be 
appropriate where it would undermine peaceable 
interstate relations and the international order. 

51  The principle of comity does not offer a ration-
ale for condoning another state’s breach of inter-
national law. Indeed, the need to uphold interna-
tional law may trump the principle of comity (see 
for example the English Court of Appeal’s deci-
sion in Abbasi v. Secretary of State for Foreign 
and Commonwealth Affairs, [2002] E.W.J. No. 
4947 (QL), [2002] EWCA Civ. 1598, in respect 
of a British national captured by U.S. forces in 
Afghanistan who was transferred to Guantanamo 
Bay and detained for several months without 
access to a lawyer or a court). 

52  In an era characterized by transnational crimi-
nal activity and by the ease and speed with which 
people and goods now cross borders, the princi-
ple of comity encourages states to co-operate with 
one another in the investigation of transborder 
crimes even where no treaty legally compels them 
to do so. At the same time, states seeking assist-
ance must approach such requests with comity and 
respect for sovereignty. Mutuality of legal assist-
ance stands on these two pillars. Comity means 
that when one state looks to another for help in 
criminal matters, it must respect the way in which 
the other state chooses to provide the assistance 
within its borders. That deference ends where clear 
violations of international law and fundamental 
human rights begin. If no such violations are in 
issue, courts in Canada should interpret Canadian 
law, and approach assertions of foreign law, in a 
manner respectful of the spirit of international  
co-operation and the comity of nations.
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(4) Le respect du droit international comme 
principe d’interprétation du droit interne

53 Une dernière règle générale s’applique pour 
trancher les questions en litige dans la présente 
affaire. Selon un principe d’interprétation légis-
lative bien établi, une loi est réputée conforme au 
droit international. Cette présomption se fonde sur 
le principe judiciaire selon lequel les tribunaux 
sont légalement tenus d’éviter une interprétation 
du droit interne qui emporterait la contravention 
de l’État à ses obligations internationales, sauf 
lorsque le libellé de la loi commande clairement 
un tel résultat. Dans Sullivan and Driedger on 
the Construction of Statutes (4e éd. 2002), p. 422,  
R. Sullivan explique que la présomption com-
porte deux volets. D’une part, l’organe législatif 
est présumé agir conformément aux obligations 
du Canada en tant que signataire de traités inter-
nationaux et membre de la communauté inter-
nationale. Appelé à choisir entre diverses inter-
prétations possibles, le tribunal doit éviter celles 
qui emporteraient la violation de ces obligations. 
D’autre part, l’organe législatif est présumé res-
pecter les valeurs et les principes du droit interna-
tional coutumier et conventionnel. Le tribunal pri-
vilégie donc l’interprétation qui reflète ces valeurs 
et ces principes, lesquels font partie du contexte 
d’adoption des lois. La présomption est toutefois 
réfutable. La souveraineté du Parlement exige que 
le tribunal donne effet à une loi qui exprime l’in-
tention non équivoque du législateur de manquer 
à une obligation internationale. Voir également 
P.-A. Côté, Interprétation des lois (3e éd. 1999), 
p. 466-467.

54 Notre Cour a reconnu et appliqué la présomp-
tion de conformité à maintes occasions. Dans l’ar-
rêt Daniels c. White, [1968] R.C.S. 517, p. 541, le 
juge Pigeon a écrit : 

[TRADUCTION] [I]l s’agit ici d’un cas où il y a lieu 
d’appliquer la règle d’interprétation selon laquelle le 
Parlement n’est pas censé légiférer de manière à violer 
un traité ou de quelque manière incompatible avec la 
courtoisie internationale ou les règles établies du droit 
international [. . .] [L]orsqu’une loi ne présente pas d’am-
biguïté, il faut respecter ses dispositions, même si elles 
sont contraires au droit international . . . . [Je souligne.]. . . . [Je souligne.] [Je souligne.]

(4) Conformity With International Law as an 
Interpretive Principle of Domestic Law

 One final general principle bears on the resolu-
tion of the legal issues in this appeal. It is a well-
established principle of statutory interpretation 
that legislation will be presumed to conform to 
international law. The presumption of conformity 
is based on the rule of judicial policy that, as a 
matter of law, courts will strive to avoid construc-
tions of domestic law pursuant to which the state 
would be in violation of its international obliga-
tions, unless the wording of the statute clearly 
compels that result. R. Sullivan, Sullivan and 
Driedger on the Construction of Statutes (4th 
ed. 2002), at p. 422, explains that the presump-
tion has two aspects. First, the legislature is pre-
sumed to act in compliance with Canada’s obliga-
tions as a signatory of international treaties and 
as a member of the international community. In 
deciding between possible interpretations, courts 
will avoid a construction that would place Canada 
in breach of those obligations. The second aspect 
is that the legislature is presumed to comply with 
the values and principles of customary and con-
ventional international law. Those values and 
principles form part of the context in which stat-
utes are enacted, and courts will therefore prefer 
a construction that reflects them. The presumption 
is rebuttable, however. Parliamentary sovereignty 
requires courts to give effect to a statute that 
demonstrates an unequivocal legislative intent to 
default on an international obligation. See also 
P.-A. Côté, The Interpretation of Legislation in 
Canada (3rd ed. 2000), at pp. 367-68.

 The presumption of conformity has been 
accepted and applied by this Court on numerous 
occasions. In Daniels v. White, [1968] S.C.R. 517, 
at p. 541, Pigeon J. stated:

[T]his is a case for the application of the rule of con-
struction that Parliament is not presumed to legislate in 
breach of a treaty or in any manner inconsistent with 
the comity of nations and the established rules of inter-
national law. . . . [I]f a statute is unambiguous, its pro-
visions must be followed even if they are contrary to 
international law . . . . [Emphasis added.]
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Voir aussi les arrêts Zingre, p. 409-410, Succession 
Ordon c. Grail, [1998] 3 R.C.S. 437, par. 137, et 
Schreiber c. Canada (Procureur général), [2002] 3 
R.C.S. 269, 2002 CSC 62, par. 50. La présomption 
s’applique également au droit international coutu-
mier et aux obligations issues de traités.

 Notre Cour s’est également inspirée du droit 
international pour interpréter la Charte. Dans tous 
les cas possibles, elle a tenté d’assurer la cohé-
rence entre son interprétation de la Charte, d’une 
part, et les obligations internationales du Canada 
et les principes applicables du droit international, 
d’autre part. À titre d’exemple, dans l’arrêt Slaight 
Communications Inc. c. Davidson, [1989] 1 R.C.S. 
1038, p. 1056, le juge en chef Dickson, auteur du 
jugement majoritaire, a cité les remarques sui-
vantes tirées de ses motifs dissidents dans Renvoi 
relatif à la Public Service Employee Relations Act 
(Alb.), [1987] 1 R.C.S. 313, p. 349 : 

Le contenu des obligations internationales du Canada 
en matière de droits de la personne est, à mon avis, un 
indice important du sens de l’expression « bénéficient 
pleinement de la protection accordée par la Charte ». 
Je crois qu’il faut présumer, en général, que la Charte 
accorde une protection à tout le moins aussi grande que 
celle qu’offrent les dispositions similaires des instru-
ments internationaux que le Canada a ratifiés en matière 
de droits de la personne.

Le juge en chef Dickson a ajouté que les obligations 
internationales du Canada devaient aussi jouer un 
rôle dans la détermination de ce qu’est un objec-
tif urgent et réel pour les besoins de l’article pre-
mier de la Charte. (Voir également Renvoi : Motor 
Vehicle Act de la C.-B., [1985] 2 R.C.S. 486, p. 503; 
Suresh; États-Unis c. Burns, [2001] 1 R.C.S. 283, 
2001 CSC 7; Canadian Foundation for Children, 
Youth and the Law c. Canada (Procureur général), 
[2004] 1 R.C.S. 76, 2004 CSC 4.)

 Lorsque le libellé exprès de la Charte le permet, 
la détermination de la portée de celle-ci doit tendre 
à assurer le respect des obligations du Canada en 
droit international. À la lumière des principes 
examinés — application directe de la coutume 
internationale, souveraineté territoriale et non- 
intervention comme règles coutumières; courtoisie 

See also Zingre, at pp. 409-10; Ordon Estate v. 
Grail, [1998] 3 S.C.R. 437, at para. 137; Schreiber 
v. Canada (Attorney General), [2002] 3 S.C.R. 269, 
2002 SCC 62, at para. 50. The presumption applies 
equally to customary international law and treaty 
obligations.

55  This Court has also looked to international law 
to assist it in interpreting the Charter. Whenever 
possible, it has sought to ensure consistency 
between its interpretation of the Charter, on the 
one hand, and Canada’s international obligations 
and the relevant principles of international law, on 
the other. For example, in Slaight Communications 
Inc. v. Davidson, [1989] 1 S.C.R. 1038, at p. 1056, 
Dickson C.J., writing for the majority, quoted the 
following passage from his dissenting reasons in 
Reference re Public Service Employee Relations 
Act (Alta.), [1987] 1 S.C.R. 313, at p. 349:

The content of Canada’s international human rights 
obligations is, in my view, an important indicia of the 
meaning of the “full benefit of the Charter’s protec-
tion”. I believe that the Charter should generally be 
presumed to provide protection at least as great as that 
afforded by similar provisions in international human 
rights documents which Canada has ratified.

Dickson C.J. then stated that Canada’s interna-
tional obligations should also inform the interpre-
tation of pressing and substantial objectives under 
s. 1 of the Charter. (See also Re B.C. Motor Vehicle 
Act, [1985] 2 S.C.R. 486, at p. 503; Suresh; United 
States v. Burns, [2001] 1 S.C.R. 283, 2001 SCC 7; 
Canadian Foundation for Children, Youth and the 
Law v. Canada (Attorney General), [2004] 1 S.C.R. 
76, 2004 SCC 4.)

56  In interpreting the scope of application of the 
Charter, the courts should seek to ensure com-
pliance with Canada’s binding obligations under 
international law where the express words are 
capable of supporting such a construction. In light 
of the foregoing principles — the direct application 
of international custom, territorial sovereignty and  
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et présomption de conformité comme outils d’in-
terprétation —, j’aborde maintenant la question 
que soulève précisément le présent pourvoi, celle 
de l’interprétation de l’art. 32 de la Charte et de 
l’application de la Charte aux fouilles, aux perqui-
sitions et aux saisies effectuées à l’étranger.

E. Le pouvoir constitutionnel du Parlement 
d’adopter des lois de portée extraterritoriale

(1) Principes de compétence en droit interna-
tional

57 Pour statuer sur l’application extraterritoriale de 
la Charte, il faut examiner les principes du droit 
international relatifs à la compétence et le pouvoir 
du Parlement d’adopter des dispositions de portée 
extraterritoriale. Nous l’avons vu, la compétence 
se différencie du principe de la souveraineté des 
États, tout en faisant partie intégrante. Les princi-
pes en matière de compétence découlent de l’éga-
lité souveraine et de l’obligation corollaire de non- 
intervention. De façon générale, la compétence 
renvoie au pouvoir de l’État d’exercer son autorité 
et ses attributions publiques à l’égard de personnes, 
d’actes et d’événements : Cassese, p. 49.

58 La compétence revêt diverses formes, et les dif-
férences entre celles-ci importent en l’espèce. La 
compétence normative (aussi appelée compétence 
législative ou fondamentale) confère le pouvoir 
d’établir des règles, des prescriptions ou des droits 
opposables à des personnes, physiques ou morales. 
La législature qui adopte une loi exerce sa compé-
tence législative. La compétence d’exécution permet 
de recourir à des moyens coercitifs pour faire res-
pecter règles, prescriptions ou droits. Pour reprendre 
les propos de S. Coughlan et autres dans « Global 
Reach, Local Grasp : Constructing Extraterritorial 
Juridiction in the Age of Globalization » (2007), 
6 C.J.L.T. 29, p. 32, [TRADUCTION] « la compé-
tence d’exécution s’entend du pouvoir de l’État de 
prendre des mesures pour donner effet à ses lois (y 
compris le pouvoir de la police ou d’autres acteurs 
étatiques de faire enquête, qui pourrait être appelé 
compétence d’enquête) » (en italique dans l’origi-
nal). La compétence juridictionnelle consiste dans 
le pouvoir des tribunaux d’un État de régler des  

non-intervention as customary rules, and comity and 
the presumption of conformity as tools of construc-
tion — I will now turn to the point that is directly 
in issue in this appeal: the interpretation of s. 32 of 
the Charter and the application of the Charter to 
searches and seizures outside Canada.

E. Constitutional Authority of Parliament to 
Make Laws With Extraterritorial Effects 

(1) International Law Principles of Jurisdic-
tion

 In order to resolve the question of extraterrito-
rial application of the Charter, the international law 
principles of jurisdiction and Parliament’s authority 
to make laws with extraterritorial effects must be 
examined. As has already been mentioned, juris-
diction is distinct from, but integral to, the princi-
ple of state sovereignty. The principles relating to 
jurisdiction arise from sovereign equality and the 
corollary duty of non-intervention. Broadly speak-
ing, jurisdiction refers to a state’s power to exer-
cise authority over individuals, conduct and events, 
and to discharge public functions that affect them: 
Cassese, at p. 49. 

 Jurisdiction takes various forms, and the dis-
tinctions between them are germane to the issue 
raised in this appeal. Prescriptive jurisdiction 
(also called legislative or substantive jurisdiction) 
is the power to make rules, issue commands or 
grant authorizations that are binding upon persons 
and entities. The legislature exercises prescriptive 
jurisdiction in enacting legislation. Enforcement 
jurisdiction is the power to use coercive means to 
ensure that rules are followed, commands are exe-
cuted or entitlements are upheld. As stated by S. 
Coughlan et al. in “Global Reach, Local Grasp: 
Constructing Extraterritorial Jurisdiction in the 
Age of Globalization” (2007), 6 C.J.L.T. 29, at p. 
32, “enforcement or executive jurisdiction refers to 
the state’s ability to act in such a manner as to give 
effect to its laws (including the ability of police or 
other government actors to investigate a matter, 
which might be referred to as investigative juris-
diction)” (emphasis in original). Adjudicative juris-
diction is the power of a state’s courts to resolve 
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différends ou d’interpréter la loi au moyen de déci-
sions ayant force obligatoire. Voir Cassese, p. 49; 
Brownlie, p. 297.

 Le droit international — et en particulier le 
principe coutumier primordial de l’égalité souve-
raine — délimite la compétence de l’État, tandis 
que le droit interne établit de quelle manière et 
dans quelle mesure l’État se prévaudra de sa com-
pétence ainsi délimitée. Un État peut exercer l’une 
ou l’autre de ses compétences sur plusieurs fonde-
ments reconnus en droit international. La première 
assise de sa compétence est la territorialité : arrêt 
Libman, p. 183. La souveraineté territoriale inves-
tit l’État du pouvoir absolu d’exercer ses compé-
tences normative, d’exécution et juridictionnelle 
dans les affaires prenant naissance sur son terri-
toire et à l’égard des personnes qui résident à l’in-
térieur de ses frontières, sous la seule réserve du 
respect du droit international coutumier et conven-
tionnel. Le principe de la territorialité se rattache 
à deux assises connexes de la compétence : la ter-
ritorialité objective et la territorialité subjective. 
Suivant le principe de la territorialité objective, un 
État peut revendiquer sa compétence à l’égard d’un 
acte criminel qui débute ou se déroule à l’étranger, 
mais qui prend fin ou dont un élément constitutif 
se produit à l’intérieur de ses frontières, rattachant 
ainsi suffisamment l’événement à son territoire : 
Brownlie, p. 299. Voir également l’arrêt Libman, 
p. 212-213. La territorialité subjective s’entend de 
la compétence à l’égard d’un acte qui survient ou 
débute dans un État, mais dont les conséquences 
se produisent dans un autre.

 La territorialité ne constitue pas la seule assise 
valable de la compétence. Dans l’Affaire du 
« Lotus » (1927), C.P.J.I. sér. A, no 10, p. 20, la Cour 
permanente de justice internationale a signalé : 

 S’il est vrai que le principe de la territorialité du 
droit pénal est à la base de toutes les législations, il 
n’en est pas moins vrai que toutes ou presque toutes ces 
législations étendent leur action à des délits commis 
hors du territoire; et cela d’après des systèmes qui 
changent d’État à État. La territorialité du droit pénal 
n’est donc pas un principe absolu du droit international 
et ne se confond aucunement avec la souveraineté ter-
ritoriale.

disputes or interpret the law through decisions that 
carry binding force. See Cassese, at p. 49; Brownlie, 
at p. 297.

59  International law — and in particular the over-
arching customary principle of sovereign equal-
ity — sets the limits of state jurisdiction, while 
domestic law determines how and to what extent a 
state will assert its jurisdiction within those limits. 
Under international law, states may assert juris-
diction in its various forms on several recognized 
grounds. The primary basis for jurisdiction is ter-
ritoriality: Libman, at p. 183. It is as a result of 
its territorial sovereignty that a state has plenary 
authority to exercise prescriptive, enforcement 
and adjudicative jurisdiction over matters arising 
and people residing within its borders, and this 
authority is limited only by the dictates of custom-
ary and conventional international law. The prin-
ciple of territoriality extends to two related bases 
for jurisdiction, the objective territorial principle 
and the subjective territorial principle. According 
to the objective territorial principle, a state may 
claim jurisdiction over a criminal act that com-
mences or occurs outside the state if it is com-
pleted, or if a constituent element takes place, 
within the state, thus connecting the event to the 
territory of the state through a sufficiently strong 
link: Brownlie, at p. 299. See also Libman, at pp. 
212-13. Subjective territoriality refers to the exer-
cise of jurisdiction over an act that occurs or has 
begun within a state’s territory even though it has 
consequences in another state.

60  Territoriality is not the only legitimate basis 
for jurisdiction, however. In The Case of the S.S. 
“Lotus” (1927), P.C.I.J. Ser. A, No. 10, at p. 20, the 
Permanent Court of International Justice noted:

 Though it is true that in all systems of law the prin-
ciple of the territorial character of criminal law is fun-
damental, it is equally true that all or nearly all these 
systems of law extend their action to offences commit-
ted outside the territory of the State which adopts them, 
and they do so in ways which vary from State to State. 
The territoriality of criminal law, therefore, is not an 
absolute principle of international law and by no means 
coincides with territorial sovereignty.
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Lorsqu’un différend ne déborde pas du territoire 
d’un État, la compétence ne soulève aucun doute. 
Toutefois, un différend ou un événement a le plus 
souvent des répercussions dans plusieurs États. 
La compétence peut alors être revendiquée sur un 
autre fondement que la territorialité (dont la nature 
est forcément extraterritoriale). L’assise invoquée le 
plus fréquemment est la nationalité. Un État peut 
se déclarer compétent à l’égard d’un acte commis 
à l’étranger au motif que certains de ses ressortis-
sants y ont pris part. Il peut par exemple tenter de 
traduire en justice et de punir l’un de ses ressortis-
sants pour un crime commis dans un autre État. Le 
principe de la nationalité peut certes justifier l’exer-
cice de la compétence normative ou juridiction-
nelle pour soumettre à une sanction nationale un 
acte perpétré à l’étranger, mais sa justification de 
l’exercice extraterritorial de la compétence d’exécu-
tion ne va pas sans soulever de difficultés. En droit 
international, un État peut réglementer et juger les 
actes de ses ressortissants à l’étranger à condition 
d’appliquer ses règles lorsque les ressortissants se 
trouvent à l’intérieur de ses frontières. Lorsque les 
ressortissants d’un État se trouvent à l’étranger, le 
pouvoir qu’il peut exercer à leur égard s’avère très 
restreint. J’y reviendrai.

61 D’autres assises de la compétence extraterrito-
riale — moins largement reconnues — sont invo-
quées à l’occasion pour justifier la compétence d’un 
État. L’une d’elles est le principe de la compétence 
universelle suivant lequel un État peut revendiquer 
la compétence à l’égard d’actes commis dans un 
autre État par des étrangers à l’encontre d’autres 
étrangers. La revendication de la compétence uni-
verselle ne s’appuie pas sur un lien territorial ou 
national entre le crime ou son auteur et l’État : L. 
Reydams, Universal Jurisdiction : International 
and Municipal Legal Perspectives (2003), p. 5. 
C’est pourquoi cette compétence ne vise que les 
actes criminels les plus graves, y compris les crimes 
ressortissant au droit international. Tout État qui 
détient une personne accusée d’un crime en droit 
international peut la traduire en justice et lui infli-
ger une peine : Brownlie, p. 303.

Where a dispute is wholly contained within the 
territory of one state, jurisdiction is not an issue. 
However, disputes and events commonly have 
implications for more than one state, and compet-
ing claims for jurisdiction can arise on grounds 
other than territoriality, which are, of course, extra-
territorial in nature. Of those bases for jurisdic-
tion, the most common is the nationality principle. 
States may assert jurisdiction over acts occurring 
within the territory of a foreign state on the basis 
that their nationals are involved. For example, a 
state may seek to try and punish one of its nationals 
for a crime committed in another state. The nation-
ality principle is not necessarily problematic as a 
justification for asserting prescriptive or adjudica-
tive jurisdiction in order to attach domestic conse-
quences to events that occurred abroad, but it does 
give rise to difficulties in respect of the extraterri-
torial exercise of enforcement jurisdiction. Under 
international law, a state may regulate and adju-
dicate regarding actions committed by its nation-
als in other countries, provided enforcement of the 
rules takes place when those nationals are within 
the state’s own borders. When a state’s nationals 
are physically located in the territory of another 
state, its authority over them is strictly limited. I 
will discuss this below.

 There are other bases of extraterritorial juris-
diction that, although less widely recognized, are 
nonetheless cited from time to time as justifications 
for a state’s assertion of jurisdiction. One exam-
ple is the principle of universal jurisdiction, pur-
suant to which jurisdiction may be asserted over 
acts committed, in other countries, by foreign-
ers against other foreigners. Assertions of univer-
sal jurisdiction are not based on any link of ter-
ritoriality or nationality between the crime or the 
perpetrator and the state: L. Reydams, Universal 
Jurisdiction: International and Municipal Legal 
Perspectives (2003), at p. 5. For that reason, uni-
versal jurisdiction is confined to the most serious 
crimes and includes crimes under international 
law. Any state that obtains custody of accused per-
sons may try and punish those who have commit-
ted crimes under international law: Brownlie, at 
p. 303. 
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 L’interaction entre formes et assises se situe au 
cœur de la question de l’exercice extraterritorial de 
la compétence. Il faut se rappeler, premièrement, 
qu’un État ne saurait exercer sa compétence en 
portant atteinte à la souveraineté d’un autre État et, 
deuxièmement, que plusieurs États peuvent légiti-
mement faire valoir leur compétence. Un État peut 
avoir le pouvoir légal d’exercer sa compétence au-
delà de ses frontières, mais reste à savoir si cet 
exercice est opportun et souhaitable : Coughlan et 
autres, p. 31. Lorsque deux États ou plus peuvent à 
bon droit faire valoir leur compétence, la courtoi-
sie commande que seul celui avec lequel l’événe-
ment a un lien réel et important exerce sa compé-
tence. Comme l’a reconnu le juge La Forest dans 
l’arrêt Libman, ce qui constitue un « lien réel et 
important » fondant la compétence peut « coïnci-
der avec les exigences de la courtoisie internatio-
nale » (p. 213).

 Suivant un exemple classique, le Parlement 
pourrait adopter au Canada une loi déclarant que 
tout ressortissant canadien fumant dans une rue de 
Paris commet un acte criminel, exerçant ainsi sa 
compétence normative extraterritoriale sur le fon-
dement de la nationalité. La France pourrait préten-
dre à juste titre qu’il s’agit d’une atteinte à sa souve-
raineté territoriale parce que le lien du Canada avec 
le fait de fumer dans l’avenue des Champs-Élysées 
est moins important et tangible que le sien. La 
compétence territoriale de la France se heurterait 
à celle, fondée sur la nationalité, que ferait valoir 
le Canada. La simple interdiction prévue dans le 
Code criminel du Canada pourrait être jugée relati-
vement inoffensive par la France. Cependant, l’in-
dignation de cette dernière pourrait s’accroître si 
un ressortissant du Canada était traduit devant une 
cour de justice canadienne pour avoir passé outre 
à l’interdiction lors d’un séjour à Paris. Elle gran-
dirait encore davantage si des policiers canadiens 
arpentaient les rues de Paris pour y arrêter les 
contrevenants canadiens ou si un tribunal constitué 
de magistrats canadiens y jugeait ces derniers.

 Cet exemple illustre les subtilités de la compé-
tence extraterritoriale. Il n’est pas rare qu’un État 
adopte une loi ayant une portée extraterritoriale 
et qu’il exerce, en d’autres termes, sa compétence 

62  The interplay between the various forms and 
bases of jurisdiction is central to the issue of whether 
an extraterritorial exercise of jurisdiction is per-
missible. At the outset, it must be borne in mind, 
first, that the exercise of jurisdiction by one state 
cannot infringe on the sovereignty of other states 
and, second, that states may have valid concurrent 
claims to jurisdiction. Even if a state can legally 
exercise extraterritorial jurisdiction, whether the 
exercise of such jurisdiction is proper and desirable 
is another question: Coughlan et al., at p. 31. Where 
two or more states have a legal claim to jurisdic-
tion, comity dictates that a state ought to assume 
jurisdiction only if it has a real and substantial link 
to the event. As La Forest J. noted in Libman, at p. 
213, what constitutes a “real and substantial link” 
justifying jurisdiction may be “coterminous with 
the requirements of international comity”. 

63  In the classic example, Parliament might pass leg-
islation making it a criminal offence for Canadian 
nationals to smoke in the streets of Paris, thereby 
exercising extraterritorial prescriptive jurisdiction 
on the basis of nationality. If France chooses to con-
test this, it may have a legitimate claim of interfer-
ence with its territorial sovereignty, since Canada’s 
link to smoking on the Champs-Élysées is less real 
and substantial than that of France. France’s terri-
torial jurisdiction collides with Canada’s concur-
rent claim of nationality jurisdiction. The mere 
presence of the prohibition in the Criminal Code of 
Canada might be relatively benign from France’s 
perspective. However, France’s outrage might 
be greater if Canadian courts tried a Canadian 
national in Canada for violating the prohibition 
while on vacation in Paris. It would be greater still 
if Canadian police officers marched into Paris and 
began arresting Canadian smokers or if Canadian 
judges established a court in Paris to try offenders. 

64  This example demonstrates the nuances of 
extraterritorial jurisdiction. It is not uncom-
mon for states to pass legislation with extra-
territorial effects or, in other words, to exercise  
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normative extraterritoriale. Cela ne se produit habi-
tuellement que lorsque le lien important et réel avec 
l’État se révèle évident. De même, l’exercice par 
un État de sa compétence à l’égard d’un différend 
survenu à l’étranger ne portera pas nécessairement 
atteinte à la courtoisie (compétence juridictionnelle 
extraterritoriale), pour autant que les mesures d’ap-
plication se prennent à l’intérieur de ses propres 
frontières. Les conflits les plus aigus portent la plu-
part du temps sur la mise en application extrater-
ritoriale des lois d’un État, même lorsque seuls des 
ressortissants de cet État sont visés. L’exercice de la 
compétence normative extraterritoriale par l’adop-
tion de dispositions visant un événement à l’étran-
ger est nécessaire mais non suffisant pour justifier 
l’exercice de la compétence d’exécution à l’étran-
ger : F. A. Mann, « The Doctrine of International 
Jurisdiction Revisited After Twenty Years », dans 
W. M. Reisman, dir., Jurisdiction in International 
Law (1999), 139, p. 154.

65 Dans l’Affaire du « Lotus », la Cour permanente 
de justice internationale a conclu que la compétence 
« ne pourrait être exercée hors du territoire, sinon 
en vertu d’une règle permissive découlant du droit 
international coutumier ou d’une convention » (p. 
18-19) (voir aussi l’arrêt Cook, par. 131). Cette déci-
sion confirme que la compétence extraterritoriale 
est régie par le droit international et ne relève donc 
pas de la seule volonté des États individuels. S’il est 
vrai que le droit international reconnaît la compé-
tence extraterritoriale — normative, d’exécution ou 
juridictionnelle —, il lui impose des limites strictes 
fondées sur les principes de l’égalité souveraine, de 
la non-intervention et de la territorialité. Le prin-
cipe de non-intervention veut qu’un État s’abstienne 
d’invoquer sa compétence d’exécution extraterrito-
riale dans un domaine où, suivant le principe de la 
souveraineté territoriale, l’autre État peut exercer 
son pouvoir décisionnel en toute liberté et auto-
nomie (voir l’avis de la Cour internationale de jus-
tice dans l’Affaire des activités militaires et para-
militaires au Nicaragua et contre celui-ci, p. 108). 
Par conséquent, il est bien établi qu’un État peut 
faire appliquer ses lois à l’étranger seulement s’il 
obtient le consentement de l’État en cause ou, à titre 
exceptionnel, si le droit international l’y autorise 

extraterritorial prescriptive jurisdiction. This is usu-
ally done only where a real and substantial link with 
the state is evident. Similarly, comity is not neces-
sarily offended where a state’s courts assume juris-
diction over a dispute that occurred abroad (extra-
territorial adjudicative jurisdiction), provided that 
the enforcement measures are carried out within the 
state’s own territory. The most contentious claims 
for jurisdiction are those involving extraterritorial 
enforcement of a state’s laws, even where they are 
being enforced only against the state’s own nation-
als, but in another country. The fact that a state 
has exercised extraterritorial prescriptive jurisdic-
tion by enacting legislation in respect of a foreign 
event is necessary, but not in itself sufficient, to jus-
tify the state’s exercise of enforcement jurisdiction 
outside its borders: F. A. Mann, “The Doctrine of 
International Jurisdiction Revisited After Twenty 
Years”, in W. M. Reisman, ed., Jurisdiction in 
International Law (1999), 139, at p. 154.

 The Permanent Court of International Justice 
stated in the Lotus case, at pp. 18-19, that jurisdic-
tion “cannot be exercised by a State outside its ter-
ritory except by virtue of a permissive rule derived 
from international custom or from a convention”. 
See also Cook, at para. 131. According to the deci-
sion in the Lotus case, extraterritorial jurisdic-
tion is governed by international law rather than 
being at the absolute discretion of individual states. 
While extraterritorial jurisdiction — prescriptive, 
enforcement or adjudicative — exists under inter-
national law, it is subject to strict limits under inter-
national law that are based on sovereign equality, 
non-intervention and the territoriality principle. 
According to the principle of non-intervention, 
states must refrain from exercising extraterritorial 
enforcement jurisdiction over matters in respect of 
which another state has, by virtue of territorial sov-
ereignty, the authority to decide freely and autono-
mously (see the opinion of the International Court 
of Justice in the Case concerning Military and 
Paramilitary Activities In and Against Nicaragua, 
at p. 108). Consequently, it is a well-established 
principle that a state cannot act to enforce its laws 
within the territory of another state absent either 
the consent of the other state or, in exceptional 
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par ailleurs. Voir Brownlie, p. 306; Oppenheim’s 
International Law, p. 463. Le principe du consen-
tement se révèle fondamental pour toute revendi-
cation de la compétence d’exécution extraterrito-
riale.

(2) L’extraterritorialité en droit canadien

 Notre Cour, par la voix de la juge McLachlin, a 
reconnu ces principes dans l’arrêt Terry (par. 15) : 

 Le principe voulant que les lois d’un État ne s’appli-
quent qu’à l’intérieur de ses frontières n’est pas absolu : 
Affaire du « Lotus » (1927), C.P.J.I. sér. A, no 10, à la 
p. 20. Les États peuvent invoquer une compétence pour 
prescrire des infractions commises ailleurs, afin de s’at-
taquer à des problèmes particuliers, comme c’est le cas, 
par exemple, des dispositions du Code criminel, L.R.C. 
(1985), ch. C-46, touchant les infractions commises 
à bord d’un aéronef (par. 7(1) et (2)) et celles concer-
nant les crimes de guerre et autres crimes commis 
contre l’humanité (par. 7(3.71)). Un État peut, de la 
même manière, permettre formellement au Canada et à 
d’autres États de faire appliquer leurs lois sur son terri-
toire à des fins limitées.

L’article 3 du Statut de Westminster de 1931 
(R.-U.), 22 Geo. 5, ch. 4, conférait au Canada le 
pouvoir d’adopter des lois de portée extraterrito-
riale. Ce pouvoir a été exercé à plusieurs occasions, 
notamment en matière pénale. Par exemple, le par. 
6(1) de la Loi sur les crimes contre l’humanité et 
les crimes de guerre, L.C. 2000, ch. 24, qui porte 
sur les crimes de compétence universelle, pré-
voit que quiconque commet à l’étranger un géno-
cide, un crime contre l’humanité ou un crime de 
guerre est coupable d’un acte criminel. Suivant 
son art. 8, l’auteur de l’infraction peut être pour-
suivi au Canada si, a) à l’époque, il était lui-même 
citoyen canadien ou citoyen d’un État participant 
à un conflit armé contre le Canada, ou si la vic-
time était citoyen canadien ou ressortissant d’un 
État allié du Canada dans un conflit armé ou si, 
b) après la commission de l’infraction, l’auteur se 
trouve au Canada. Ces dispositions illustrent des 
cas d’exercice d’une véritable compétence norma-
tive extraterritoriale, et toute poursuite intentée sur 
leur fondement constituerait un exercice légitime 
de la compétence juridictionnelle extraterritoriale. 

cases, some other basis under international law. See 
Brownlie, at p. 306; Oppenheim’s International 
Law, at p. 463. This principle of consent is central 
to assertions of extraterritorial enforcement juris-
diction.

(2) Extraterritoriality in Canadian Law

66  This Court recognized the foregoing principles 
in Terry. At para. 15, McLachlin J. wrote the fol-
lowing on behalf of the Court:

 The principle that a state’s law applies only within 
its boundaries is not absolute: The Case of the S.S. 
“Lotus” (1927), P.C.I.J. Ser. A, No. 10, at p. 20. States 
may invoke a jurisdiction to prescribe offences com-
mitted elsewhere to deal with special problems, such 
as those provisions of the Criminal Code, R.S.C. 1985, 
c. C-46, pertaining to offences on aircraft (s. 7(1), (2)) 
and war crimes and other crimes against humanity 
(s. 7(3.71)). A state may likewise formally consent to 
permit Canada and other states to enforce their laws 
within its territory for limited purposes.

The Statute of Westminster, 1931 (U.K.), 22 Geo. 
5, c. 4, s. 3, conferred on Canada the authority to 
make laws having extraterritorial operation and 
Canada has enacted legislation with extraterritorial 
effects on several occasions. Some examples can be 
found in criminal legislation, including the Crimes 
Against Humanity and War Crimes Act, S.C. 2000, 
c. 24, which addresses crimes of universal jurisdic-
tion. Section 6(1) of that statute provides that every 
person who commits genocide, a crime against 
humanity or a war crime outside Canada is guilty 
of an indictable offence. Pursuant to s. 8, such a 
person may be prosecuted in Canada: (a) if at the 
time of the offence the person was a Canadian citi-
zen or a citizen of a state engaged in armed con-
flict against Canada, or the victim was a Canadian 
citizen or a citizen of a state allied with Canada in 
an armed conflict; or (b) if, after the time of the 
offence was committed, the person is present in 
Canada. These provisions exemplify valid extrater-
ritorial prescriptive jurisdiction, and any trial for 
such offences would constitute a legitimate exer-
cise of extraterritorial adjudicative jurisdiction. 
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Il importe cependant de préciser qu’elles n’autori-
sent nullement le Canada à faire respecter ces pro-
hibitions pénales en territoire étranger et à y arrêter 
les contrevenants. Par ailleurs, l’art. 7 du Code cri-
minel, L.R.C. 1985, ch. C-46, dispose que certains 
actes commis à l’étranger — dont l’attaque contre 
une personne jouissant de la protection internatio-
nale ou un membre du personnel de l’ONU, la tor-
ture et l’enlèvement — sont réputés avoir été commis 
au Canada. Même s’il est commis à l’étranger, l’acte 
est réputé l’avoir été au Canada, notamment lors-
qu’il est perpétré à bord d’un aéronef immatriculé 
au Canada ou contre un citoyen canadien ou que son 
auteur est citoyen canadien ou réside habituellement 
au Canada.

67 Les limites de l’application extraterritoriale du 
droit canadien demeurent par ailleurs reconnues. 
Le paragraphe 6(2) du Code criminel prévoit : 
« Sous réserve des autres dispositions de la pré-
sente loi ou de toute autre loi fédérale, nul ne doit 
être déclaré coupable d’une infraction commise 
à l’étranger ou absous en vertu de l’article 730 à 
l’égard de celle-ci. » En règle générale, les dispo-
sitions pénales canadiennes ont donc une portée 
territoriale, sauf disposition expresse contraire. De 
plus, comme l’a fait remarquer la juge McLachlin 
dans l’arrêt Terry, les traités bilatéraux d’entraide 
juridique négociés sous le régime de la Loi sur 
l’entraide juridique en matière criminelle, L.R.C. 
1985, ch. 30 (4e suppl.), prévoient que les mesures 
sollicitées auprès de l’État qui prête assistance doi-
vent être prises conformément aux lois de celui-ci, 
et non à celles de l’État requérant (par. 18).

68 La Constitution autorise clairement le Parlement 
à adopter des lois régissant la conduite de non-
Canadiens à l’étranger. Les principes coutumiers 
contraignants de l’égalité souveraine et de la non-
intervention, la courtoisie entre les nations et les 
règles du droit international qui sont compati-
bles avec le droit interne éclairent l’application 
de ce pouvoir. Le principe de la souveraineté du 
Parlement lui permet indéniablement d’adopter des 
lois contraires à ces principes mais s’il le fait, il 
contrevient au droit international et manque à la 
courtoisie entre les nations. Il ressort toutefois de 
l’analyse qui précède des principes de compétence 

But, importantly, they do not authorize Canada to 
enforce the prohibitions in a foreign state’s terri-
tory by arresting the offenders there. Section 7 of 
the Criminal Code, R.S.C. 1985, c. C-46, contains 
a number of provisions that deem certain acts — 
including attacks on internationally protected per-
sons or U.N. personnel, torture or hostage taking 
— to have been committed in Canada even though 
they took place in other countries. Although com-
mitted outside Canada, such an act will be deemed 
to have been committed in Canada if, inter alia, the 
person who committed it is a Canadian citizen or 
normally resides in Canada, it was committed on 
an aircraft registered in Canada or it was commit-
ted against a Canadian citizen. 

 On the other hand, it is recognized that there 
are limits to the extraterritorial application of 
Canadian law. Section 6(2) of the Criminal Code 
provides: “Subject to this Act or any other Act of 
Parliament, no person shall be convicted or dis-
charged under section 730 of an offence com-
mitted outside Canada.” As a general rule, then, 
Canadian criminal legislation is territorial unless 
specifically declared to be otherwise. Further, as  
noted by McLachlin J. in Terry, at para. 18, bilateral 
treaties negotiated pursuant to the Mutual Legal 
Assistance in Criminal Matters Act, R.S.C. 1985, c. 
30 (4th Supp.), provide that the actions requested of 
the assisting state are governed by that state’s own 
laws, not by the laws of the requesting state.

 Parliament has clear constitutional author-
ity to pass legislation governing conduct by non-
Canadians outside Canada. Its ability to pass 
extraterritorial legislation is informed by the 
binding customary principles of territorial sover-
eign equality and non-intervention, by the comity 
of nations, and by the limits of international law 
to the extent that they are not incompatible with 
domestic law. By virtue of parliamentary sover-
eignty, it is open to Parliament to enact legisla-
tion that is inconsistent with those principles, but 
in so doing it would violate international law and 
offend the comity of nations. However, in light 
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en droit international coutumier, de l’interdic-
tion de porter atteinte à la souveraineté d’un autre 
État et de s’immiscer dans ses affaires intérieures, 
ainsi que de la jurisprudence de notre Cour, que le 
Canada ne peut mettre à exécution ses règles de 
droit à l’étranger qu’avec le consentement de l’État 
d’accueil.

 En tant que loi suprême du Canada, la Charte 
demeure sujette aux mêmes limites d’applica-
tion que les autres textes législatifs ou réglemen-
taires du pays. Qu’il soit de nature législative ou 
constitutionnelle, le droit canadien ne peut tout 
simplement pas être appliqué à l’étranger sans le 
consentement de l’État en cause. Cette conclusion 
découle non seulement des principes du droit inter-
national, mais aussi du texte même de la Charte, 
dont l’art. 32 précise qu’elle ne s’applique qu’aux 
domaines relevant du Parlement ou des législatures 
provinciales. S’il n’obtient pas le consentement de 
l’autre État, le Canada ne peut exercer sa compé-
tence d’exécution lorsque l’objet de cette dernière 
se trouve sur le territoire de cet autre État. Comme 
il ne peut alors être donné effet au droit canadien, 
le domaine échappe à la compétence du Parlement 
et des législatures provinciales.

F. La portée extraterritoriale de la Charte

 Vu le contexte et les outils d’interprétation 
qu’offre l’analyse qui précède, j’aborde maintenant 
la question précise que soulève le présent pourvoi, 
soit l’application de la Charte aux enquêtes de poli-
ciers canadiens à l’étranger.

(1) La jurisprudence de notre Cour : les arrêts 
Harrer, Terry, Cook et Schreiber

 Dans une série d’arrêts, notre Cour a déjà exa-
miné la question de l’application extraterritoriale 
de la Charte à la collecte d’éléments de preuve à 
l’étranger. Dans le premier arrêt — Harrer —, l’ac-
cusée avait été interrogée par des agents de la police 
fédérale des États-Unis au sujet de son implication 
possible dans l’évasion de son petit ami détenu au 
Canada. Elle avait ensuite été jugée au Canada sur 
la foi des déclarations qu’elle avait faites auparavant 

of the foregoing discussion of the jurisdictional 
principles of customary international law, the pro-
hibition on interference with the sovereignty and 
domestic affairs of other states, and this Court’s 
jurisprudence, Canadian law can be enforced in 
another country only with the consent of the host 
state.

69  As the supreme law of Canada, the Charter 
is subject to the same jurisdictional limits as the 
country’s other laws or rules. Simply put, Canadian 
law, whether statutory or constitutional, cannot be 
enforced in another state’s territory without the 
other state’s consent. This conclusion, which is con-
sistent with the principles of international law, is 
also dictated by the words of the Charter itself. The 
Charter’s territorial limitations are provided for in 
s. 32, which states that the Charter applies only to 
matters that are within the authority of Parliament 
or the provincial legislatures. In the absence of con-
sent, Canada cannot exercise its enforcement juris-
diction over a matter situated outside Canadian ter-
ritory. Since effect cannot be given to Canadian 
law in the circumstances, the matter falls outside 
the authority of Parliament and the provincial leg-
islatures. 

F. External Reach of the Charter

70  In light of the context and interpretive assist-
ance set out in the foregoing discussion, I will now 
turn to the specific issue raised in this appeal — the 
application of the Charter to investigations con-
ducted by Canadian officers outside Canada.

(1) Review of the Supreme Court of Canada 
Jurisprudence: Harrer, Terry, Cook and 
Schreiber

71  This Court has already considered the ques-
tion of extraterritorial application of the Charter 
to evidence gathering abroad in a series of cases, 
beginning with Harrer. The accused in Harrer was 
questioned by United States marshals about possi-
ble criminal involvement in her boyfriend’s escape 
from custody in Canada. The accused was tried in 
Canada on the basis of statements she had made 
to the marshals. During the interrogation, she had 
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aux policiers américains. Lors de son interroga-
toire, elle n’avait pas été informée une deuxième 
fois de son droit à l’assistance d’un avocat comme 
l’exigeait la Charte mais non le droit américain. Au 
procès, le ministère public avait tenté de mettre en 
preuve les déclarations de l’accusée recueillies par 
les policiers américains. La juge du procès avait 
écarté — à tort, selon notre Cour — celle faite après 
le moment où la seconde mise en garde aurait dû 
intervenir. Le juge La Forest a souligné que suivant 
le par. 32(1), seuls les gouvernements du Canada, 
des provinces et des territoires étaient assujettis 
à la Charte. Les policiers américains n’ayant pas 
agi pour ces gouvernements, la Charte ne s’appli-
quait pas directement à l’interrogatoire. Il écrit au 
par. 15 : 

[I]l est évident que le Canada ne peut pas imposer l’ap-
plication de ses exigences procédurales, aux procédures 
engagées par d’autres États sur leur propre territoire. 
De plus, je ne vois aucune raison d’écarter des élé-
ments de preuve qui sont recueillis dans d’autres pays, 
d’une manière non conforme à nos procédures si, dans 
le contexte de l’affaire en question, leur admission ne 
rendrait pas le procès inéquitable. Si nous insistions 
pour que les autorités étrangères suivent nos procédu-
res internes relativement à l’obtention de la preuve et 
faisions du respect de ces procédures une condition de 
l’admissibilité au Canada de la preuve ainsi recueillie, 
cela ferait obstacle à la coopération qui doit exister 
entre les services policiers et organismes chargés des 
poursuites des différents pays du monde.

Dans ses motifs concordants, la juge McLachlin 
a convenu que l’art. 32 écartait l’application de la 
Charte aux autorités étrangères. Le juge La Forest 
et elle ont indiqué que les éléments de preuve obte-
nus à l’étranger peuvent être écartés lorsque leur 
admission compromettrait l’équité du procès ins-
truit au Canada. J’y reviendrai.

72 L’arrêt Terry, le deuxième de la série, porte lui 
aussi sur un accusé d’abord interrogé par des poli-
ciers américains puis traduit en justice au Canada. 
L’accusé avait été arrêté aux États-Unis en vertu 
d’un mandat d’extradition. La police canadienne 
avait demandé aux autorités américaines d’infor-
mer l’accusé des droits qui lui étaient reconnus 
aux États-Unis. Les policiers américains avaient 
eu recours à la « mise en garde Miranda » prévue 

not been given a second right-to-counsel warning, 
which would have been required by the Charter but 
not by U.S. law. At trial, the Crown sought to intro-
duce statements that the accused had made to the 
marshals. The trial judge excluded the statement 
made after the second warning ought to have been 
given and this Court held that she erred in doing 
so. La Forest J. noted that pursuant to s. 32(1), the 
application of the Charter is confined to the gov-
ernments of Canada, the provinces and the territo-
ries. The U.S. marshals were not acting on behalf 
of those bodies, and the Charter consequently had 
no direct application to the interrogation. He wrote, 
at para. 15:

[I]t is obvious that Canada cannot impose its procedural 
requirements in proceedings undertaken by other states 
in their own territories. And I see no reason why evi-
dence obtained in other countries in a manner that does 
not conform to our procedures should be rejected if, in 
the particular context, its admission would not make the 
trial unfair. For us to insist that foreign authorities have 
followed our internal procedures in obtaining evidence 
as a condition of its admission in evidence in Canada 
would frustrate the necessary cooperation between the 
police and prosecutorial authorities among the various 
states of the world.

McLachlin J., in concurring reasons, agreed that 
pursuant to s. 32, the Charter does not apply to for-
eign authorities. Both La Forest J. and McLachlin 
J. mentioned that evidence obtained abroad can be 
excluded from a trial in Canada if its admission 
would jeopardize trial fairness. I will return to this 
point.

 The next case in the series was Terry, which 
also involved interrogation by U.S. authorities of 
an accused who was later tried in Canada. The 
accused was arrested in the U.S. on an extradi-
tion warrant. Canadian police asked the U.S. 
authorities to advise him of his American rights. 
Although the U.S. police gave the “Miranda warn-
ing” required under American law, the accused 
was not advised forthwith upon his detention of  
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en droit américain, mais l’accusé n’avait pas été 
informé, dès sa mise sous garde, de son droit à l’as-
sistance d’un avocat comme l’exigeait la Charte. 
La déclaration obtenue par les policiers améri-
cains avait été admise en preuve lors du procès 
au Canada. L’accusé avait été déclaré coupable de 
meurtre au deuxième degré. Au nom de notre Cour, 
la juge McLachlin a conclu à l’admissibilité de la 
déclaration et a confirmé la déclaration de culpa-
bilité. Elle a fait observer que malgré la collabora-
tion entre les services de police canadiens et amé-
ricains, les seconds ne pouvaient être assujettis aux 
exigences du droit canadien. Les normes établies 
par la Charte ne pouvaient être imposées aux auto-
rités américaines dans leur ressort, car cela aurait 
porté atteinte au principe de souveraineté des États 
et dérogerait à la courtoisie internationale. L’extrait 
suivant de ses motifs se révèle particulièrement 
pertinent en l’espèce (par. 19) : 

 La Charte peut encore moins régir la conduite de 
policiers étrangers qui coopèrent officieusement avec 
la police canadienne. La décision personnelle d’un 
policier ou d’un organisme étranger d’aider la police 
canadienne ne peut diminuer l’exclusivité de la souve-
raineté d’un État étranger sur son territoire, où seules 
ses lois régissent le maintien de l’ordre. Les personnes 
qui recueillent des éléments de preuve dans un pays 
étranger sont tenues de respecter les règles de ce pays, 
et aucune autre règle. Par conséquent, toute enquête 
fondée sur la collaboration entre des autorités policiè-
res canadiennes et américaines sera régie par les lois du 
pays où l’activité en question se déroule . . . . . .

La juge McLachlin a confirmé l’opinion exprimée 
par notre Cour dans l’arrêt Harrer selon lequel un 
élément de preuve recueilli à l’étranger peut être 
écarté lorsque son mode d’obtention compromet 
l’équité du procès garantie à l’al. 11d) de la Charte 
ou viole les principes de justice fondamentale.

 La question de l’application extraterritoriale 
de la Charte s’est posée de nouveau dans l’affaire 
Schreiber c. Canada (Procureur général), [1998] 
1 R.C.S. 841. Citoyen canadien, M. Schreiber était 
titulaire de comptes bancaires en Suisse. Le minis-
tère fédéral de la Justice avait sollicité l’assistance 
des autorités suisses dans le cadre d’une enquête 
criminelle canadienne. La Suisse avait accepté de 
prêter son concours, et la saisie de documents et 

his right to counsel as required by the Charter. 
He made a statement to the U.S. police, and it was 
admitted at trial in Canada. The accused was con-
victed of second degree murder. McLachlin J., 
writing for the Court, found that the statement was 
admissible and upheld the conviction. She noted 
that despite the co-operation between Canadian 
and U.S. police, the latter could not be governed by 
the requirements of Canadian law. Charter stand-
ards cannot be imposed on U.S. authorities operat-
ing in their jurisdiction as that would undermine 
the principles of state sovereignty and international 
comity. In a passage that is particularly relevant to 
the facts of the case at bar, McLachlin J. wrote, at 
para. 19:

 Still less can the Charter govern the conduct of 
foreign police cooperating with Canadian police on 
an informal basis. The personal decision of a foreign 
officer or agency to assist the Canadian police cannot 
dilute the exclusivity of the foreign state’s sovereignty 
within its territory, where its law alone governs the pro-
cess of enforcement. The gathering of evidence by these 
foreign officers or agency is subject to the rules of that 
country and none other. Consequently, any cooperative 
investigation involving law enforcement agencies of 
Canada and the United States will be governed by the 
laws of the jurisdiction in which the activity is under-
taken . . . .

McLachlin J. reaffirmed the position taken in 
Harrer that evidence gathered abroad may be 
excluded from a Canadian trial if it was gathered in 
a way that would undermine trial fairness as guar-
anteed by s. 11(d) of the Charter or that violates the 
principles of fundamental justice.

73  The issue of extraterritorial application of the 
Charter arose once more in Schreiber v. Canada 
(Attorney General), [1998] 1 S.C.R. 841. Mr. 
Schreiber, a Canadian citizen, had an interest in 
Swiss bank accounts. The federal Department of 
Justice sent a request to Swiss authorities seeking 
assistance in a Canadian criminal investigation. 
Switzerland accepted the request and ordered the 
seizure of documents and records relating to Mr. 
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de dossiers relatifs aux comptes de M. Schreiber 
avait été ordonnée. Aucun mandat de perquisition 
ni aucune autre autorisation judiciaire n’avait été 
obtenu au Canada avant la demande. Notre Cour 
devait alors décider si les conditions d’obtention 
d’un mandat de perquisition au Canada auraient dû 
être remplies au préalable. Les juges majoritaires 
ont répondu par la négative.

74 Auteure de la décision majoritaire, la juge 
L’Heureux-Dubé a conclu que l’envoi d’une lettre 
de demande à un État étranger n’était pas assujetti 
aux exigences de l’art. 8 de la Charte, l’art. 32 limi-
tant l’application de la Charte aux mesures prises 
par le Parlement, le gouvernement du Canada, une 
législature provinciale ou le gouvernement d’une 
province. La seule mesure autorisée et prise par 
le gouvernement et, de ce fait, susceptible d’un 
examen fondé sur la Charte, était l’envoi de la lettre 
de demande. Cette mesure ne faisait pas entrer en 
jeu l’art. 8 de la Charte, et « [t]outes les mesures de 
contrainte étatique portant atteinte à la vie privée 
de l’intimé ont été prises en Suisse, par les autori-
tés de ce pays. Ni les actions des autorités suisses ni 
les lois autorisant ces actions ne sont susceptibles 
d’examen en vertu de la Charte » (par. 31).

75 Dans ses motifs concordants, le juge en chef 
Lamer a conclu que la Charte s’appliquait aux actes 
des fonctionnaires canadiens qui avaient rédigé et 
envoyé la lettre de demande. Au sujet de la confor-
mité à l’art. 8 de la Charte des fouilles, des perqui-
sitions et des saisies effectuées en Suisse, il a conclu 
qu’aucune violation n’était survenue en raison de 
l’absence d’attente raisonnable de M. Schreiber en 
matière de vie privée. Il a alors exposé le raisonne-
ment suivant (par. 22-23) : 

Le fait que les documents se trouvaient en Suisse et 
qu’ils ont été obtenus d’une manière conforme au droit 
suisse est d’une importance cruciale en l’espèce.

. . . un Canadien résidant dans un pays étranger doit 
s’attendre à ce que sa vie privée soit régie par les lois 
de ce pays, et, de ce fait, son attente raisonnable en 
matière de vie privée correspondra généralement au 
degré de protection offert par ces lois. D’ailleurs, cela 
est encore plus vrai dans le cas des personnes qui déci-
dent de mener des affaires financières dans un État 

Schreiber’s accounts. Prior to the request, no search 
warrant or other judicial authorization had been 
issued in Canada. The question before this Court 
was whether Canadian standards for the issuance 
of a search warrant had to be complied with before 
the request was made. The majority answered the 
question in the negative.

 L’Heureux-Dubé J. wrote the majority decision. 
She concluded that the sending of a letter of request 
to a foreign state does not attract scrutiny under 
s. 8 of the Charter. Section 32 limits the applica-
tion of the Charter to actions taken by Parliament, 
the government of Canada, a provincial legisla-
ture or a provincial government. As the sending 
of the letter of request was the only action author-
ized and undertaken by the government, it was the 
only one that could be assessed for Charter com-
pliance. The sending of the letter did not engage s. 
8 of the Charter, and “[a]ll of those actions which 
rely on state compulsion in order to interfere with 
the respondent’s privacy interests were undertaken 
in Switzerland by Swiss authorities. Neither the 
actions of the Swiss authorities, nor the laws which 
authorized their actions, are subject to Charter 
scrutiny” (para. 31).

 Lamer C.J., in separate concurring reasons, 
found that the Charter applied to the actions of the 
Canadian officials who had prepared and sent the 
letter of request. He considered whether the searches 
and seizures carried out in Switzerland were con-
sistent with s. 8 of the Charter but found that there 
had been no violation, because Mr. Schreiber had 
not had a reasonable expectation of privacy. He rea-
soned as follows, at paras. 22-23:

Of critical importance to this case is the fact that the 
records were located in Switzerland, and obtained in a 
manner consistent with Swiss law.

. . . a Canadian residing in a foreign country should 
expect his or her privacy to be governed by the laws 
of that country and, as such, a reasonable expectation 
of privacy will generally correspond to the degree of 
protection those laws provide. This, if anything, is more 
true for the person who decides to conduct financial 
affairs and keep records in a foreign state. It may be 
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étranger et d’y conserver des documents. Il est à juste 
titre permis de supposer qu’une telle personne a choisi 
de façon éclairée l’endroit où elle fait des affaires et où, 
en conséquence, elle crée des documents afférents à ses 
activités, en particulier des documents bancaires.

 Dans ses motifs dissidents, le juge Iacobucci a 
conclu que M. Schreiber avait conservé à l’égard de 
ses comptes une attente raisonnable en matière de 
vie privée et qu’« en conséquence, l’art. 8 s’appli-
que avec toute sa vigueur et avec toute sa panoplie 
de garanties et mesures préventives » aux mesures 
prises par les autorités canadiennes pour obtenir la 
fouille, la perquisition et la saisie (par. 48).

 L’arrêt Cook est le plus récent en matière d’ap-
plication extraterritoriale de la Charte. Dans cette 
affaire, l’accusé, un Américain, avait été arrêté aux 
États-Unis par les autorités de ce pays en vertu d’un 
mandat décerné par suite de la demande d’extradi-
tion des autorités canadiennes. Pendant sa déten-
tion aux États-Unis, des policiers de Vancouver 
l’avaient interrogé sans l’informer convenable-
ment au préalable de son droit à l’assistance d’un 
avocat garanti à l’al. 10b) de la Charte. Lors de son 
procès au Canada, l’une de ses déclarations avait 
été admise en preuve dans le seul but de miner 
sa crédibilité en contre-interrogatoire. Les juges 
majoritaires de notre Cour ont statué que la Charte 
s’appliquait aux actes des détectives canadiens, 
de sorte qu’il y avait eu violation de l’al. 10b). La 
preuve aurait dû être écartée en application du par. 
24(2). En conséquence, un nouveau procès a été 
ordonné.

 Auteurs de la décision majoritaire, les juges 
Cory et Iacobucci ont estimé que la Charte ne pou-
vait s’appliquer que rarement à un acte accompli à 
l’étranger. Ils ont proposé deux critères pour identi-
fier ces cas (par. 25) : « premièrement, l’acte repro-
ché tombe sous le coup du par. 32(1) de la Charte; 
deuxièmement, l’application de la Charte aux actes 
des détectives canadiens aux États-Unis ne consti-
tue pas [. . .] une atteinte à l’autorité souveraine de 
l’État étranger et ne produit donc pas d’effet extra-
territorial inacceptable ». Au vu des faits, ils ont 
conclu à l’absence d’atteinte à l’autorité souveraine 
des États-Unis.

fairly assumed that such a person has made an informed 
choice about where to conduct business, and thereby 
to create corresponding records, particularly banking 
records.

76  Iacobucci J., in dissent, found that Mr. Schreiber 
had had a reasonable expectation of privacy regard-
ing the accounts and stated, in respect of the actions 
of the Canadian authorities in requesting the search 
and seizure, that “s. 8 consequently applies in full 
force with all of its attendant guarantees and pre-
ventative measures” (para. 48). 

77  This Court’s most recent decision on the issue 
of extraterritorial Charter application was Cook. 
The accused in that case was an American arrested 
in the U.S. by U.S. authorities on a warrant issued 
in connection with a Canadian extradition request. 
While he was detained in the U.S., Vancouver 
police officers interrogated the accused. He was not 
properly advised of his right to counsel as required 
by s. 10(b) of the Charter. At his trial in Canada, 
a statement he had made to the Canadian officers 
was admitted for the limited purpose of impeach-
ing his credibility on cross-examination. A major-
ity of this Court held that the Charter applied to 
the actions of the Canadian detectives and that 
there had been a violation of s. 10(b). The evidence 
should have been excluded under s. 24(2). A new 
trial was ordered.

78  Cory and Iacobucci JJ. wrote the majority deci-
sion. They noted that the circumstances in which 
the Charter may apply to actions taken outside 
Canada will be rare. At para. 25, they suggested the 
following two factors to assist in identifying those 
circumstances: “(1) the impugned act falls within s. 
32(1) of the Charter; and (2) the application of the 
Charter to the actions of the Canadian detectives 
in the United States does not . . . interfere with the 
sovereign authority of the foreign state and thereby 
generate an objectionable extraterritorial effect”. 
On the facts of the case, they found no interference 
with the sovereign authority of the U.S.
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79 Les juges majoritaires ont analysé la question de 
la compétence au regard du droit international. À 
leur avis, l’égalité souveraine « interdit générale-
ment l’application extraterritoriale de la loi natio-
nale puisque, dans la plupart des cas, l’exercice par 
un État de sa compétence au-delà de ses frontiè-
res constituerait, suivant le droit international, une 
ingérence dans la compétence territoriale exclusive 
d’un autre État » (par. 26). La nationalité de la per-
sonne soumise au droit interne peut cependant être 
invoquée comme assise valable de la compétence, 
concurremment avec la territorialité par l’État 
étranger. Les juges majoritaires ont estimé que la 
Charte ne pouvait s’appliquer aux actes des auto-
rités étrangères, mais ils ont distingué les faits de 
l’espèce de ceux des affaires Harrer et Terry parce 
que l’interrogatoire avait été mené par des poli-
ciers canadiens, et non par des autorités étrangè-
res. Comme les policiers étaient des ressortissants 
canadiens, le par. 32(1) rendait la Charte applicable 
à leurs actes à l’étranger, leur nationalité fondant 
la compétence du Canada, à condition qu’il n’y 
ait pas d’atteinte à l’autorité souveraine des États-
Unis. Ils ont conclu que « la Charte s’applique à 
l’étranger dans les cas où l’acte reproché est visé 
par le par. 32(1) de la Charte en raison de la natio-
nalité des autorités policières de l’État qui partici-
pent aux actes du gouvernement, et où l’application 
des normes imposées par la Charte n’entre pas en 
conflit avec la compétence territoriale concurrente 
de l’État étranger » (par. 48). Ils ont néanmoins pré-
cisé que leur conclusion ne valait que pour les faits 
de l’espèce, reconnaissant expressément que l’is-
sue aurait été différente si « les autorités canadien-
nes [avaient] particip[é], à l’étranger, à une enquête 
menée par des autorités étrangères conformément à 
des procédures étrangères » (par. 54).

80 Dans ses motifs concordants, le juge Bastarache 
est arrivé au même résultat, mais à l’issue d’une 
analyse différente. Il a d’abord conclu que le libellé 
du par. 32(1) soumettait à la Charte les actes des 
policiers canadiens, la police appartenant à l’ap-
pareil gouvernemental et exerçant ses pouvoirs en 
vertu de la loi. Lorsqu’un policier canadien se rend 
dans un autre pays, le pouvoir de contrainte que lui 
confère la loi entre en conflit avec la compétence 

 The majority considered jurisdiction under 
international law. Cory and Iacobucci JJ. noted, at 
para. 26, that sovereign equality “generally pro-
hibits extraterritorial application of domestic law 
since, in most instances, the exercise of jurisdiction 
beyond a state’s territorial limits would constitute 
an interference under international law with the 
exclusive territorial jurisdiction of another state”. 
However, the nationality of the person subject to 
the domestic law may also be invoked as a valid 
basis for jurisdiction, and nationality jurisdiction 
may operate concurrently with the territorial juris-
diction of the foreign state. The majority affirmed 
that the Charter cannot apply to the actions of for-
eign authorities but distinguished the facts of the 
case before them from those in Harrer and Terry on 
the basis that the interrogation had been conducted 
by Canadian officers rather than by foreign authori-
ties. Since the officers who questioned the accused 
were Canadian nationals, s. 32(1) extended the 
application of the Charter to their actions abroad 
pursuant to the nationality principle, provided there 
was no interference with the sovereign authority of 
the U.S. The majority concluded as follows, at para. 
48: “[T]he Charter applies on foreign territory in 
circumstances where the impugned act falls within 
the scope of s. 32(1) of the Charter on the juris-
dictional basis of the nationality of the state law 
enforcement authorities engaged in governmental 
action, and where the application of Charter stand-
ards will not conflict with the concurrent territorial 
jurisdiction of the foreign state.” The majority took 
care to confine its holding to the facts before it, 
expressly acknowledging at para. 54 that the case 
might be different where “Canadian authorities 
participate, on foreign territory, in an investigative 
action undertaken by foreign authorities in accord-
ance with foreign procedures”.

 Bastarache J. wrote concurring reasons in which 
he reached the same result by means of a different 
analysis. To begin, he found that the wording of s. 
32(1) applies to the actions of Canadian police offi-
cers, since the police are constituted as part of the 
government and act under statutory authority. That 
statutory authority to exercise coercion will come 
into conflict with the jurisdiction of a foreign state 
when Canadian officers travel into the territory of 
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de l’État étranger; il demeure cependant toujours 
soumis à la Charte, qu’il exerce ou non le pouvoir 
de contrainte de l’État. Il a ajouté que lorsqu’il y 
a collaboration entre fonctionnaires canadiens et 
étrangers pour les besoins d’une enquête à l’étran-
ger, « ce qui est essentiel [. . .] c’est de déterminer 
qui dirigeait l’aspect de l’enquête qui est présumé 
avoir porté atteinte à la Charte » (par. 126). Lorsque 
l’autorité étrangère est à l’origine de l’atteinte enta-
chant l’obtention de la preuve, la Charte ne s’appli-
que pas. Lorsque l’atteinte leur est principalement 
imputable, les autorités canadiennes sont soumi-
ses à la Charte, de même que la preuve qu’elles ont 
recueillie. Le juge Bastarache a alors examiné les 
critères de compétence en droit international, dont 
la territorialité, le principe de la territorialité objec-
tive et l’importance d’un lien réel et important en 
présence de revendications concurrentes de com-
pétence. Suivant son analyse, les circonstances de 
l’espèce faisaient ressortir un lien réel et important 
entre la poursuite criminelle au Canada et l’enquête 
à l’étranger à laquelle avaient participé les poli-
ciers canadiens. Il a ensuite examiné la question de 
savoir si l’application de la Charte empiétait sur la 
compétence de l’État étranger. Son raisonnement a 
été le suivant (par. 143) : 

[L]es droits garantis par les articles applicables de la 
Charte ne sont pas de nature impérative, leur applica-
tion est plutôt subordonnée au déploiement des activi-
tés d’enquête expressément prévues. Donc, si une règle 
d’enquête en vigueur dans l’État étranger va directe-
ment à l’encontre d’une disposition de la Charte, il n’y 
a toujours pas de conflit parce que la Charte ne rend 
aucune enquête obligatoire; elle prévoit simplement que 
s’il y a enquête, celle-ci doit respecter certaines condi-
tions. Il s’ensuit en outre que l’application de la Charte 
aux fonctionnaires canadiens n’a aucune incidence sur 
le système de droit étranger. Au pis aller, le fonction-
naire canadien peut être obligé de cesser de jouer un 
rôle principal ou directeur dans l’enquête afin de se 
conformer à la Charte.

 Dissidente, la juge L’Heureux-Dubé a rédigé 
des motifs auxquels a souscrit la juge McLachlin. 
Selon elle, il convenait de se demander si la per-
sonne qui invoque la Charte est vraiment titulaire 
d’un droit qui y est garanti avant de déterminer si 
l’acte de l’État y a porté atteinte. Dans l’affirmative, 

that state; however, s. 32(1) continues to apply to 
the Canadian officers regardless of whether they 
exercise governmental powers of coercion. At para. 
126, Bastarache J. stated that where an investigation 
abroad involves co-operation between Canadian 
officials and foreign officials, “the key issue . . . is 
determining who was in control of the specific fea-
ture of the investigation which is alleged to con-
stitute the Charter breach”. If the foreign author-
ity was in control of the circumstances leading to 
the Charter breach in obtaining the evidence, the 
activities in question are not subject to the Charter. 
If the Canadian authorities were primarily respon-
sible for the breach, the Charter will apply to them 
and to the evidence. Bastarache J. considered princi-
ples of jurisdiction under international law, includ-
ing territoriality, the objective territorial principle 
and the importance of a real and substantial link 
where competing claims of jurisdiction are made. 
He determined that, in the circumstances of that 
case, there was a real and substantial connection 
between the criminal prosecution in Canada and 
the investigation outside Canada in which Canadian 
officers had taken part. He then discussed whether 
the application of the Charter would interfere with 
the jurisdictional integrity of the foreign state. At 
para. 143, he reasoned as follows:

[T]he nature of the rights contained in the relevant sec-
tions of the Charter are not mandatory, but rather con-
ditional upon the occurrence of specified investigatory 
activities. Thus, if there is a rule of investigation in the 
foreign jurisdiction that directly contradicts a Charter 
provision, there is still no conflict. The reason for this 
is that the Charter does not impose any obligation to 
investigate; it simply requires that if an investigation is 
made by the officer, it must be conducted in accordance 
with certain conditions. It follows from this, moreover, 
that the application of the Charter to the Canadian offi-
cial has no impact on the foreign legal system. At worst, 
the Canadian official may be obliged to cease taking a 
directing or primary role in the investigation in order to 
comply with the Charter. 

81  L’Heureux-Dubé J. dissented in Cook, and 
McLachlin J. concurred in her reasons. According 
to L’Heureux-Dubé J.’s approach, before consider-
ing whether a case involves state action that may 
have infringed a Charter right, it must be asked 
whether the person claiming the Charter right in 
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l’analyse portait ensuite sur l’acte de l’État. Après 
examen des arrêts Harrer, Terry et Schreiber, la 
juge a relevé deux principes fondamentaux quant 
à l’application extraterritoriale de la Charte. 
Premièrement, l’acte censé avoir porté atteinte à un 
droit garanti par la Charte devait avoir été accom-
pli par l’un des acteurs étatiques mentionnés au par. 
32(1). Deuxièmement, même l’acte de l’un de ces 
derniers échapperait à l’application de la Charte 
s’il avait été accompli à l’étranger en collaboration 
avec des fonctionnaires étrangers. Pour détermi-
ner si l’enquête avait été menée en collaboration, 
il fallait rechercher si les fonctionnaires canadiens 
avaient été investis d’une autorité légale là où les 
actes avaient eu lieu. Lorsque les acteurs étatiques 
agissaient sous l’autorité d’un gouvernement étran-
ger, l’art. 32 ne s’appliquait pas puisqu’il ne vise 
que les domaines « relevant » du Parlement ou de 
la législature d’une province. La juge L’Heureux-
Dubé a ajouté (par. 93-94) : 

Je suis d’avis que la Charte ne s’applique à aucune 
enquête où les fonctionnaires canadiens n’ont plus les 
attributs juridiques du « gouvernement »; ce qui est le 
cas à chaque fois qu’une enquête est assujettie à la sou-
veraineté d’un autre gouvernement.

 Lorsque des fonctionnaires canadiens sont assujet-
tis, dans le cadre de leur travail, à la souveraineté d’un 
système de droit étranger, l’enquête en est nécessaire-
ment une de collaboration. Les fonctionnaires étrangers 
qui permettent aux Canadiens de travailler avec eux, 
ou qui leur permettent d’opérer sur un territoire soumis 
à l’autorité légale de leur gouvernement, sont tenus de 
suivre les lois et les règles de procédure de leur propre 
pays. Il en va de même pour les fonctionnaires cana-
diens qui collaborent avec eux.

82 Les juges dissidentes ont conclu que la Charte 
ne s’appliquait pas à l’interrogatoire, de sorte que la 
déclaration obtenue avait à juste titre été admise en 
preuve lors du procès.

(2) Doutes au sujet de la jurisprudence

83 Depuis l’arrêt Cook, la jurisprudence relative à 
l’application extraterritoriale de la Charte soulève 
des difficultés et suscite des critiques d’ordre à la 
fois pratique et théorique. Dans cet arrêt, les juges 
majoritaires ont affirmé essentiellement que la 

fact holds that right. If the claimant does hold a 
Charter right, the inquiry then moves to the ques-
tion of state action. After reviewing the decisions 
in Harrer, Terry and Schreiber, L’Heureux-Dubé 
J. identified two fundamental principles relating to 
the extraterritorial application of the Charter. First, 
the action allegedly in breach of the Charter must 
have been carried out by one of the state actors 
identified in s. 32(1). Second, even an action by one 
of those state actors will fall outside the scope of 
the Charter if it is performed in co-operation with 
foreign officials on foreign soil. The key question 
to ask in order to determine whether the investiga-
tion is co-operative is whether Canadian officials 
have legal authority in the place where the actions 
occurred. Where the conduct of state actors falls 
under the authority of a foreign government, s. 
32 does not apply, since it is confined to matters 
“within the authority” of Parliament or a provin-
cial legislature. At paras. 93-94, L’Heureux-Dubé 
J. wrote the following:

In my opinion, the Charter does not apply to any inves-
tigation where Canadian officials no longer have the 
legal attributes of “government”; this occurs whenever 
an investigation takes place under the sovereignty of 
another government.

 When Canadian officials work under the sovereignty 
of a foreign legal system, the investigation is necessar-
ily cooperative. Foreign officials who permit Canadians 
to work with them, or to work on soil that is under their 
government’s legal authority, are bound to follow that 
country’s laws, and work within the procedural require-
ments of that system. So are the Canadian officials who 
work with them.

 The dissent concluded that the Charter did not 
apply to the interrogation, and, consequently, that 
the statement was properly admitted at trial.

(2) Concerns in Respect of the Jurisprudence

 The jurisprudence on the issue of extraterritorial 
application of the Charter as it stands after Cook is 
subject to a number of difficulties and criticisms, 
both practical and theoretical. The essence of the 
majority’s holding in Cook is that the Charter 
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Charte s’applique aux actes des autorités canadien-
nes chargées de l’application de la loi accomplis 
pour le compte du gouvernement lorsque le respect 
des exigences de la Charte n’entre pas en conflit 
avec la compétence territoriale concurrente de 
l’État étranger. Dans un cas comme celui considéré 
en l’espèce, cette conclusion s’avère problématique. 
Premièrement, les juges majoritaires ne distin-
guent pas entre compétence normative et compé-
tence d’exécution. Deuxièmement, son application 
à d’autres situations (p. ex. les fouilles, les perqui-
sitions et les saisies) présente des difficultés prati-
ques et théoriques. Troisièmement, il ne tient pas 
compte du texte du par. 32(1).

 Pour ce qui est du premier reproche, la décision 
majoritaire passe sous silence la distinction impor-
tante entre l’établissement de la norme et son appli-
cation. Elle ne tient pas non plus compte du principe 
selon lequel le droit canadien ne peut être appliqué 
dans un autre État qu’avec le consentement de ce 
dernier quelle que soit l’importance des différences 
entre les lois du Canada et celles de l’État étran-
ger, et qu’il y ait conflit ou non. Par définition, une 
enquête criminelle à l’étranger met en cause des lois 
et des procédures étrangères. Le choix d’un sys-
tème juridique relève du pouvoir inhérent de l’État 
et il s’agit d’un exercice de sa souveraineté territo-
riale. Si les exigences de la Charte étaient appli-
quées à l’étranger sans le consentement de l’État en 
cause, il y aurait toujours, de ce fait même, atteinte 
à la souveraineté de cet État. L’arrêt Cook va éga-
lement à l’encontre de l’exigence du consentement 
que notre Cour a reconnue dans l’arrêt Terry.

 Le raisonnement de notre Cour dans cet arrêt 
ne met donc pas l’accent sur le facteur pertinent. 
Il s’attache en effet à l’existence d’un conflit entre 
les revendications concurrentes de compétence au 
lieu de considérer le problème sous l’angle de l’ap-
plication extraterritoriale du droit canadien. La 
question qui se pose alors est celle de l’applicabi-
lité de la Charte à l’enquête menée à l’étranger par 
des policiers canadiens. Pouvoir normatif et pou-
voir d’exécution sont nécessaires à l’application de 
la Charte, et celle-ci est normative en ce qu’elle 
prévoit ce que l’État (ou son mandataire) peut ou 
ne peut faire dans l’exercice du pouvoir public. Le 

will apply to acts of Canadian law enforcement 
authorities engaged in governmental action where 
the application of Charter standards will not con-
flict with the concurrent territorial jurisdiction of 
the foreign state. When that holding is applied to 
facts such as those in the present case, problems 
arise. For one, the majority in Cook failed to distin-
guish prescriptive from enforcement jurisdiction. 
Second, practical and theoretical difficulties arise 
when its approach is applied to different facts (such 
as a search and seizure). Third, it failed to give due 
consideration to the wording of s. 32(1).

84  Beginning with the first of these criticisms, the 
majority in Cook disregarded the important dis-
tinction between the powers of prescription and 
enforcement. It also failed to discuss the principle 
that Canadian law cannot be enforced in another 
state’s territory without the other state’s consent, 
regardless of the extent or degree of difference 
between the laws of Canada and the foreign state, 
or of whether there is any conflict at all. Criminal 
investigations in foreign countries by definition 
implicate foreign law and procedures. The choice 
of legal system inherently lies within the author-
ity of each state as an exercise of its territorial sov-
ereignty. Were Charter standards to be applied in 
another state’s territory without its consent, there 
would by that very fact always be interference with 
the other state’s sovereignty. Cook is also inconsist-
ent with this Court’s approval of the principle of 
consent in Terry.

85  The Cook approach therefore puts the focus in 
the wrong place, as it involves looking for a con-
flict between concurrent jurisdictional claims, 
whereas the question should instead be viewed as 
one of extraterritorial enforcement of Canadian 
law. The issue in these cases is the applicability of 
the Charter to the activities of Canadian officers 
conducting investigations abroad. The powers of 
prescription and enforcement are both necessary 
to application of the Charter. The Charter is pre-
scriptive in that it sets out what the state and its 
agents may and may not do in exercising the state’s 
powers. Prescription is not in issue in the case at 
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pouvoir normatif n’est pas en cause dans le présent 
pourvoi, mais de toute manière, la Charte ne sau-
rait s’appliquer que si l’on peut faire respecter ses 
dispositions. Ce principe exige du mandataire de 
l’État, lorsqu’il accomplit un acte, qu’il s’acquitte de 
ses obligations constitutionnelles de façon à donner 
effet aux dispositions canadiennes applicables à 
l’exercice du pouvoir public en cause. Cependant, je 
le répète, le droit canadien ne peut être appliqué à 
l’étranger sans le consentement de l’État d’accueil. 
Comme il n’est pas possible de faire respecter la 
Charte à l’étranger, et que cela est nécessaire pour 
qu’elle s’applique, l’application extraterritoriale de 
la Charte est impossible.

86 En ce qui concerne le deuxième reproche, les 
faits de la présente espèce illustrent les difficultés 
théoriques et pratiques du respect des exigences de 
la Charte à l’étranger dans une autre situation que 
celle considérée dans l’affaire Cook. Aux îles Turks 
et Caicos, il semble qu’une autorisation judiciaire 
ne soit pas exigée pour soumettre des lieux privés à 
une perquisition périphérique comme celle qui a eu 
lieu les nuits des 7 et 8 février 1998. En droit cana-
dien, un mandat aurait dû être obtenu au préalable 
dans la plupart des cas. Pour respecter la Charte, 
les agents de la GRC auraient dû obtenir un mandat 
dont le droit local ne prévoyait pas la délivrance. 
Dans les circonstances, requérir du système juri-
dique étranger qu’il élabore une procédure seule-
ment pour satisfaire aux exigences de la Charte à 
cet égard porterait manifestement atteinte à la sou-
veraineté des îles Turks et Caicos.

87 Les obstacles théoriques et pratiques à l’applica-
tion extraterritoriale de la Charte ressortent ainsi 
davantage de l’examen fondé — en l’espèce — sur 
la garantie contre les fouilles, les perquisitions et 
les saisies abusives prévue à l’art. 8 que de celui 
fondé — dans les affaires susmentionnées — sur 
le droit à l’assistance d’un avocat. En raison de 
leur caractère coercitif et attentatoire, la fouille, 
la perquisition et la saisie diffèrent en soi consi-
dérablement de l’interrogatoire policier. Le pouvoir 
de s’immiscer dans la vie privée d’une personne, y 
compris ses biens, et de saisir articles et renseigne-
ments personnels, constitue un attribut de la souve-
raineté étatique. Seul l’État doté de la compétence 

bar, but even so, the Charter cannot be applied if 
compliance with its legal requirements cannot be 
enforced. Enforcement of compliance with the 
Charter means that when state agents act, they 
must do so in accordance with the requirements of 
the Charter so as to give effect to Canadian law as 
it applies to the exercise of the state power at issue. 
However, as has already been discussed, Canadian 
law cannot be enforced in another state’s territory 
without that state’s consent. Since extraterritorial 
enforcement is not possible, and enforcement is 
necessary for the Charter to apply, extraterritorial 
application of the Charter is impossible.

 As for the second criticism, the circumstances of 
the instant case exemplify the theoretical and prac-
tical difficulties arising out of an attempt to apply 
Charter standards outside Canada in fact situations 
other than the one in Cook. In Turks and Caicos, 
judicial authorization does not appear to be nec-
essary for a perimeter search of private premises, 
such as the one that took place on the nights of 
February 7 and 8, 1998. Under Canadian law, in 
most circumstances a warrant would be required to 
conduct such a search. To comply with the Charter, 
the RCMP officers would have had to obtain a war-
rant that is unavailable under Turks and Caicos law. 
It would constitute blatant interference with Turks 
and Caicos sovereignty to require that country’s 
legal system to develop a procedure for issuing a 
warrant in the circumstances simply to comply 
with the dictates of the Charter.

 The theoretical and practical impediments to 
extraterritorial application of the Charter can thus 
be seen more clearly where the s. 8 guarantee 
against unreasonable search and seizure is in issue 
than where the issue relates, as in the cases dis-
cussed above, to the right to counsel. Searches and 
seizures, because of their coerciveness and intru-
siveness, are by nature vastly different from police 
interrogations. The power to invade the private 
sphere of persons and property, and seize personal 
items and information, is paradigmatic of state sov-
ereignty. These actions can be authorized only 
by the territorial state. From a theoretical stand-
point, the Charter cannot be applied, because its  
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territoriale peut autoriser ces actes. Du point de vue 
théorique, l’application de la Charte est exclue, car 
elle implique nécessairement l’exercice de la com-
pétence d’exécution, qui est au cœur de la territo-
rialité. Les principes de l’égalité souveraine, de la 
non-intervention et de la courtoisie excluent alors 
l’application des normes et du droit canadiens aux 
fouilles, aux perquisitions et aux saisies effectuées 
à l’étranger.

 Sur le plan pratique, il appert également que la 
Charte ne peut s’appliquer à ces mesures. Comment 
au juste les exigences de la Charte pourraient-elles 
alors avoir effet? Dans l’arrêt Schreiber, le juge en 
chef Lamer a laissé entendre qu’il suffisait, pour 
les besoins de la Charte, que ces mesures respec-
tent le droit interne de l’État étranger puisque, en 
matière de vie privée, une personne ne peut raison-
nablement s’attendre qu’à une protection équiva-
lente à celle accordée dans cet autre pays. Si les 
policiers canadiens et leurs homologues étrangers 
n’avaient qu’à se conformer au droit étranger, on 
peut se demander quelle serait l’utilité d’appliquer 
la Charte puisqu’il n’en résulterait aucune protec-
tion supplémentaire dans le cas d’une fouille, d’une 
perquisition ou d’une saisie. De plus, dans certains 
cas, le respect du droit étranger irait directement à 
l’encontre du libellé exprès de la Charte garantis-
sant les droits en cause.

 Inversement, il est dans les faits impossible 
d’appliquer toutes les exigences de la Charte aux 
fouilles, aux perquisitions et aux saisies effectuées 
en sol étranger. Reprenons à titre d’exemple le cas 
où la Charte exige l’obtention d’un mandat, alors 
que le droit étranger ne prévoit aucune procédure 
à cet égard. Le droit canadien ne peut obliger les 
autorités judiciaires de l’État étranger à établir une 
procédure spéciale pour les besoins d’une enquête 
menée en collaboration. Doit-on alors interdire une 
fouille, une perquisition ou une saisie pour cette 
raison alors qu’elle est autorisée par le droit du res-
sort où elle serait effectuée? Il serait par ailleurs 
irréaliste d’exiger des différents participants à une 
enquête menée en collaboration qu’ils se confor-
ment à des procédures et à des exigences juridi-
ques différentes. Les fouilles, les perquisitions et 

application would necessarily entail an exercise of 
the enforcement jurisdiction that lies at the heart 
of territoriality. As a result of the principles of 
sovereign equality, non-intervention and comity, 
Canadian law and standards cannot apply to 
searches and seizures conducted in another state’s 
territory.

88  It is also evident from a practical standpoint that 
the Charter cannot apply to searches and seizures 
in other countries. How exactly would Charter 
standards operate in such circumstances? Lamer 
C.J. suggested in Schreiber that it would be suf-
ficient for Charter purposes for those conducting 
a search and seizure to comply with the domestic 
law of the foreign state, since an individual’s rea-
sonable expectation of privacy would be commen-
surate to the degree of protection provided by the 
law of the country in which she or he is located. If 
the only requirement were that the Canadian offi-
cers and their foreign counterparts comply with the 
foreign law, it is unclear what purpose would be 
served by applying the Charter, as it would carry 
no added protection in respect of a search and sei-
zure. Moreover, in some cases, compliance with 
the foreign law would be directly contrary to the 
express wording of the Charter provisions guaran-
teeing the rights in question.

89  Conversely, it is in practice impossible to apply 
the full force of the Charter to searches and sei-
zures in foreign territory. One example of this, as 
I mentioned earlier, is where the Charter would 
require a warrant but the foreign law provides no 
procedure for obtaining or issuing such a warrant. 
The judicial authorities of a foreign state cannot be 
required under Canadian law to invent ad hoc pro-
cedures for the purposes of a co-operative inves-
tigation. Should that be a reason for prohibiting a 
search and seizure from taking place even though 
it is authorized by the law of the jurisdiction where 
it would occur? Further, it would be unrealistic, in 
a co-operative investigation, to require the vari-
ous officers involved to follow different proce-
dural and legal requirements. Searches and seizures 
require careful and detailed planning; where the  
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les saisies requièrent une planification minutieuse. 
L’enquête menée en collaboration est vouée à 
l’échec si les participants n’observent pas tous les 
mêmes règles. Tel serait son sort si la Charte ne 
s’appliquait qu’aux policiers canadiens, et elle ne 
peut manifestement pas s’appliquer aux autorités 
étrangères : arrêts Harrer et Terry.

90 Il est tout aussi vain d’envisager que l’enquête 
menée à l’étranger ne soit assujettie ni au droit de 
l’État d’accueil ni aux dispositions de la Charte. 
Quelle serait l’origine des règles alors applicables? 
Comment un policier canadien pourrait-il connaî-
tre ses obligations au début de l’enquête? La seule 
solution raisonnable reste l’application du droit de 
l’État où les actes ont lieu, sous réserve du droit 
constitutionnel à un procès équitable et des limites 
de la courtoisie susceptibles d’empêcher un policier 
canadien de prendre part à une mesure qui, même 
si elle est autorisée par le droit de l’État d’accueil, 
ferait en sorte que le Canada manque à ses obliga-
tions internationales quant au respect des droits de 
la personne.

91 Une solution possible au problème de l’applica-
tion du droit canadien à l’étranger se retrouve dans 
le contrôle subséquent de l’enquête par une instance 
judiciaire canadienne et l’exclusion éventuelle d’une 
preuve recueillie en violation de la Charte. En effet, 
cette méthode ne porterait pas atteinte à la souve-
raineté de l’État étranger puisqu’il s’agirait unique-
ment de l’exercice de la compétence juridictionnelle 
extraterritoriale. Cependant, si la souveraineté d’un 
État étranger n’est pas en jeu lorsque, dans une ins-
tance criminelle canadienne, un élément de preuve 
est écarté au motif qu’il n’a pas été obtenu confor-
mément à la Charte, il demeure que la raison d’être 
de la Charte n’est pas seulement de soumettre après 
coup l’action gouvernementale à un examen. Son 
rôle premier consiste à limiter à l’avance l’exercice 
du pouvoir du gouvernement et du législateur de 
façon à prévenir toute violation des droits qu’elle 
confère. Les agents canadiens doivent savoir à quel-
les exigences ils sont tenus de satisfaire au cours 
d’une enquête pour assurer la recevabilité des élé-
ments de preuve recueillis dans ce cadre. Le tribu-
nal saisi d’une allégation de violation de la Charte 
par un acteur étatique doit pouvoir tenir compte de 

investigation is a joint effort, it is bound to be 
unsuccessful if the participants are following two 
different sets of rules. This would be the result if 
the Charter applied to the Canadian officers only, 
and it clearly cannot apply to the foreign authori-
ties: Harrer and Terry.

 It is no more helpful to suggest that some third 
option other than the law of the host state or the full 
application of Charter standards might govern for-
eign investigations. Where would the standards to 
be applied come from? How would Canadian offi-
cials know what is required of them at the outset 
of an investigation? The only reasonable approach 
is to apply the law of the state in which the activi-
ties occur, subject to the Charter’s fair trial safe-
guards and to the limits on comity that may prevent 
Canadian officers from participating in activities 
that, though authorized by the laws of another state, 
would cause Canada to be in violation of its inter-
national obligations in respect of human rights.

 One possible response to the problem of enforce-
ment outside Canada is that ex post facto scrutiny of 
the investigation by a Canadian court in a Canadian 
trial that might result in the exclusion of evidence 
gathered in breach of the Charter would not inter-
fere with the sovereignty of the foreign state, since 
this would merely constitute an exercise of extra-
territorial adjudicative jurisdiction. However, while 
it is true that foreign sovereignty is not engaged by 
a criminal process in Canada that excludes evi-
dence by scrutinizing the manner in which it was 
obtained for compliance with the Charter, the pur-
pose of the Charter is not simply to serve as a basis 
for an ex post facto review of government action. 
The Charter’s primary role is to limit the exercise 
of government and legislative authority in advance, 
so that breaches are stopped before they occur. 
Canadian officers need to know what they are 
required to do as the investigation unfolds, so as to 
ensure that the evidence gathered will be admitted 
at trial. When a trial judge is considering a possible 
breach of the Charter by state actors, the ability of 
the state actors to comply with their Charter obli-
gations must be relevant. The fact that the Charter 
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la possibilité qu’avait cet acteur étatique de respec-
ter les exigences de la Charte. L’impossibilité de 
respecter la Charte pendant que l’enquête, parce 
qu’elle se déroulait à l’étranger, indique nettement 
que la Charte ne s’applique pas dans les circons-
tances. Quoi qu’il en soit, l’art. 7 et l’al. 11d) de la 
Charte, qui disposent qu’un élément de preuve peut 
être écarté pour préserver l’équité du procès, assu-
rent après coup le contrôle de l’enquête. L’examen 
que prévoient ces dispositions se rattache à l’obliga-
tion du tribunal de contrôler sa propre procédure et 
diffère foncièrement de la démarche qui consiste à 
déterminer, au procès, si l’acte d’un policier cana-
dien a porté atteinte à un droit constitutionnel spé-
cifique.

 Les problèmes juridiques découlant de la tenue 
d’un interrogatoire à l’étranger illustrent l’im-
portance d’examiner la possibilité d’assurer à 
l’avance le respect de la Charte. Certains droits 
constitutionnels exigent seulement que l’accusé se 
voie communiquer une information particulière, 
comme le motif de son arrestation ou de sa déten-
tion (al. 10a)). Dans le contexte d’une enquête, le 
respect d’autres droits garantis par la Charte exige 
davantage. Par exemple, en cas d’arrestation ou de 
détention, l’al. 10b) garantit à chacun le droit d’être 
informé du droit d’avoir recours sans délai à l’assis-
tance d’un avocat, mais aussi d’avoir effectivement 
recours sans délai à l’assistance d’un avocat. Par 
conséquent, s’il est vrai que l’obligation faite à un 
policier canadien d’informer d’un droit un suspect 
qu’il interroge à l’étranger ne porterait pas sensible-
ment atteinte à la souveraineté territoriale de l’État 
étranger, il en irait autrement si l’accusé décidait 
d’exercer ce droit. Dès lors, le policier canadien 
ne serait plus en mesure de s’acquitter de manière 
indépendante de ses obligations découlant de la 
Charte. La juge L’Heureux-Dubé l’a rappelé dans 
l’arrêt Cook, « [l]orsque l’enquête est assujettie à 
la souveraineté d’un gouvernement étranger, c’est 
ce dernier qui possède l’autorité légale pour régler 
les détails du déroulement de l’enquête » (par. 94). 
Pour devenir effectifs, les droits garantis par la 
Charte doivent être susceptibles d’exercice.

 En troisième et dernier lieu, la jurisprudence 
actuelle ne prend pas suffisamment en compte le 

could not be complied with during the investigation 
because the relevant state action was being carried 
out in a foreign jurisdiction strongly intimates that 
the Charter does not apply in the circumstances. 
In any event, if the concern is really about the ex 
post facto review of investigations, that function is 
performed by ss. 7 and 11(d) of the Charter, pur-
suant to which evidence may be excluded to pre-
serve trial fairness. The inquiry under those provi-
sions relates to the court’s responsibility to control 
its own process and is fundamentally different 
from asking at trial whether the Canadian officer’s 
conduct amounted to the violation of a particular 
Charter right.

92  The importance of considering the possibility of 
compliance with the Charter in advance is high-
lighted by the legal problems attendant upon the 
conduct of an interrogation abroad. Certain provi-
sions setting out Charter rights require no more 
than that the accused be advised of something, 
such as the reasons for his or her arrest or deten-
tion (under s. 10(a)). Other Charter rights provi-
sions in the investigation context require more. For 
example, s. 10(b) guarantees to everyone the right 
on arrest or detention to be informed of the right 
to retain and instruct counsel without delay; how-
ever, it also includes the right to retain and instruct 
counsel without delay. Consequently, while impos-
ing an obligation on Canadian officers conducting 
an interrogation abroad to inform the accused of a 
right would not significantly interfere with the ter-
ritorial sovereignty of the foreign state, interference 
would occur if the accused were to claim that right. 
At that point, Canadian officers would no longer be 
able to comply with their Charter obligations inde-
pendently. As L’Heureux-Dubé J. wrote in Cook, at 
para. 94: “In an investigation that takes place under 
foreign sovereignty, it is the foreign government 
that has legal authority over the mechanics of the 
investigation.” For Charter rights to be effective, it 
must be possible to assert them. 

93  Finally, the third criticism of the current juris-
prudence is that proper regard has not been given 
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libellé du par. 32(1) de la Charte. En précisant les 
deux éléments qui justifiaient l’application de la 
Charte dans l’affaire Cook, les juges majoritai-
res ont d’abord fait remarquer que « l’acte repro-
ché tombe sous le coup du par. 32(1) de la Charte » 
(par. 25). Ils ont eu tort de tenir pour acquis l’objet 
précis de cette détermination. L’analyse relative à 
l’application de la Charte aux enquêtes à l’étranger 
vise à déterminer si l’acte considéré tombe sous le 
coup du par. 32(1). Interprété en fonction des prin-
cipes obligatoires du droit international coutumier, 
le texte du par. 32(1) doit en fin de compte orien-
ter l’analyse. Selon moi, on ne saurait logiquement 
décider d’abord que l’acte tombe sous le coup de 
la disposition pour rechercher ensuite si l’on doit 
néanmoins écarter l’application de la Charte à cause 
d’un « effet extraterritorial inacceptable ». J’estime 
plutôt qu’il faut tenir compte des conséquences 
extraterritoriales de l’application de la Charte pour 
décider en premier lieu si l’acte en question tombe 
sous le coup du par. 32(1). L’analyse débute et prend 
fin en fonction du par. 32(1) de la Charte.

94 Le paragraphe 32(1) oblige le Parlement, le gou-
vernement du Canada et les législatures et gouver-
nements des provinces à se conformer à la Charte. 
Mon collègue a raison d’affirmer au par. 161 de ses 
motifs que le par. 32(1) détermine les acteurs aux-
quels s’applique la Charte, et non le lieu où elle 
s’applique, mais il y a plus. La disposition précise 
les circonstances dans lesquelles elle s’applique à 
ces acteurs. Leur seule participation ne suffit pas, 
malgré l’avis du juge Bastarache. Il faut en outre 
que l’acte appartienne à l’un des « domaines rele-
vant » du Parlement ou des législatures des provin-
ces. L’enquête criminelle menée en territoire étran-
ger ne saurait appartenir à un domaine relevant 
du Parlement ou des législatures provinciales, car 
ceux-ci n’ont pas le pouvoir d’autoriser l’application 
de la loi à l’étranger. Tout comme l’organisation 
politique ou le système judiciaire, l’enquête crimi-
nelle reste intrinsèquement liée aux organes de 
l’État ainsi qu’à l’intégrité territoriale et aux affai-
res intérieures de l’État. Lorsqu’elle a lieu en terri-
toire canadien, elle relève clairement du Parlement 
et des législatures provinciales, et lorsqu’elle a lieu 
à l’étranger, il est tout aussi clair qu’elle ne relève 
pas d’eux.

to the wording of s. 32(1) of the Charter. In set-
ting out the two factors that were central to the 
conclusion that the Charter applied, the majority 
in Cook noted first that “the impugned act falls 
within s. 32(1) of the Charter” (para. 25). In doing 
so, it made the error of assuming precisely what 
had to be decided. The purpose of the inquiry into 
the application of the Charter to investigations in 
other countries is to determine whether the act 
in fact falls under s. 32(1). The words of s. 32(1) 
— interpreted with reference to binding principles 
of customary international law — must ultimately 
guide the inquiry. In my view, there is little logic in 
an approach that first determines that the activity 
falls under s. 32(1) and then questions at a second 
stage whether the Charter nonetheless ought not to 
apply because of some “objectionable extraterrito-
rial effect”. Rather, the extraterritorial implications 
of applying the Charter are, in my view, central to 
the question whether the activity in question falls 
under s. 32(1) in the first place. The inquiry begins 
and ends with s. 32(1) of the Charter.

 Section 32(1) puts the burden of complying 
with the Charter on Parliament, the government 
of Canada, the provincial legislatures and the pro-
vincial governments. While my colleague is cor-
rect in stating, at para. 161, that s. 32(1) defines to 
whom the Charter applies and not where it applies, 
s. 32(1) does more than that. It also defines in what 
circumstances the Charter applies to those actors. 
The fact that a state actor is involved is not in itself 
sufficient, as Bastarache J. suggests. The activ-
ity in question must also fall within the “matters 
within the authority of” Parliament or the legis-
lature of each province. A criminal investigation 
in the territory of another state cannot be a matter 
within the authority of Parliament or the provin-
cial legislatures, because they have no jurisdiction 
to authorize enforcement abroad. Criminal investi-
gations, like political structures or judicial systems, 
are intrinsically linked to the organs of the state, 
and to its territorial integrity and internal affairs. 
Such matters are clearly within the authority of 
Parliament and the provincial legislatures when 
they are in Canadian territory; it is just as clear that 
they lie outside the authority of those bodies when 
they are outside Canadian territory.
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 Mon collègue le juge Binnie reconnaît les dif-
ficultés d’ordre pratique et théorique que présente 
l’application de l’arrêt Cook (par. 183). Il estime 
néanmoins qu’il faut s’en tenir à la démarche qui y 
est privilégiée au motif que notre Cour pourrait un 
jour être saisie de questions relatives au droit inter-
national et à son interaction avec le droit canadien. 
Il renvoie à la « guerre au terrorisme », au déploie-
ment de policiers canadiens dans des pays déchi-
rés par des conflits et à l’affaire Maher Arar. En 
toute déférence, je ne crois pas que ces sujets soient 
pertinents en l’espèce ou qu’ils fassent partie du 
dossier. Il n’est pas toujours possible de prévoir les 
questions nouvelles dont seront saisis les tribunaux, 
mais on peut être assuré que le droit se développera 
et évoluera dans la mesure nécessaire et au moment 
opportun. Jusqu’à ce que ces affaires nouvelles se 
présentent dans les faits, nous ne devons pas nous 
dérober à l’obligation de repenser le droit et de l’af-
finer lorsque l’application de la jurisprudence a fait 
ressortir ses lacunes sur les plans pratique et théo-
rique.

(3) La mondialisation de l’activité criminelle et 
la nécessité de la collaboration internatio-
nale

 Les principes de droit international et de cour-
toisie dont j’ai fait état démontrent que les exi-
gences de la Charte ne peuvent s’appliquer à une 
enquête menée dans un autre pays par des policiers 
canadiens et étrangers de telle sorte que l’enquête 
doive se dérouler conformément au droit canadien. 
Par ailleurs, il n’y a pas d’obstacle à la compétence 
juridictionnelle extraterritoriale suivant laquelle 
un élément de preuve obtenu à l’étranger peut être 
écarté par un tribunal canadien, car l’exercice de 
cette compétence ne fait qu’attacher des consé-
quences intérieures à des événements survenus à 
l’étranger. La question devient alors la suivante : 
la Charte peut-elle empêcher des policiers cana-
diens de prendre part à une enquête étrangère qui 
ne satisfait pas à ses exigences?

 Lorsqu’elle s’applique, la Charte limite le pou-
voir coercitif de l’État et l’oblige à respecter cer-
taines conditions dans l’exercice de ce pouvoir. En 
conséquence, lorsque ces conditions ne peuvent 

95  My colleague, Binnie J., recognizes that there 
are practical and theoretical difficulties with the 
application of the approach followed in Cook (para. 
183). Nonetheless, in his view that approach should 
be preserved because of possible issues that may 
eventually end up before this Court in respect 
of international law and of its relationship with 
Canadian law. He refers to matters such as the “war 
on terror”, the deployment of Canadian police offi-
cers in states with troubled histories and the Maher 
Arar inquiry. With respect, I do not think such mat-
ters belong to the issue put before our Court in this 
appeal, nor form part of the record in this case. We 
cannot always know what new issues might arise 
before the courts in the future, but we can trust that 
the law will grow and evolve as necessary and when 
necessary in response. But until those new issues 
are presented in live cases we ought not to abdicate 
our duty to rethink and refine today the law when 
confronted by jurisprudence that has demonstrated 
practical and theoretical weaknesses.

(3) The Globalization of Criminal Activi-
ties and the Need for International Co- 
Operation

96  The principles of international law and comity 
that I have discussed demonstrate why Charter 
standards cannot be applied to an investigation in 
another country involving Canadian officers so as to 
require that the investigation conform to Canadian 
law. At the same time, there is no impediment to 
extraterritorial adjudicative jurisdiction pursuant to 
which evidence gathered abroad may be excluded 
from a Canadian trial, as this jurisdiction simply 
attaches domestic consequences to foreign events. 
The question flowing from those two propositions 
is whether the Charter can restrain Canadian offi-
cers from participating in a foreign investigation 
that does not meet Charter standards.

97  When it applies, the Charter imposes limits on 
the state’s coercive power. It requires that state 
power be exercised only in accordance with cer-
tain restrictions. As a corollary, where those 
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être remplies, la Charte interdit à l’État d’exercer 
son pouvoir coercitif. Comme la Charte n’autorise 
pas l’action de l’État, mais ne fait que la circons-
crire, ne pourrait-on pas prétendre qu’elle « s’ap-
plique » à l’enquête extraterritoriale en empêchant 
un policier canadien de participer à une enquête à 
l’étranger qui ne respecte pas le droit canadien? Le 
droit international n’offre qu’un élément de réponse. 
L’interdiction faite à un policier canadien de pren-
dre part à l’enquête assurerait certes le respect du 
droit international et de la Charte, mais l’enquête 
ne pourrait avoir lieu. L’inconvénient serait majeur. 
La réponse complète réside donc à la fois dans le 
droit international et dans la nécessité que l’activité 
criminelle transfrontalière fasse l’objet d’enquêtes 
et de poursuites.

98 La criminalité transnationale s’accroît dans 
notre monde moderne où personnes, biens et fonds 
circulent avec fluidité d’un pays à l’autre. Certains 
des crimes les plus coûteux, abusifs ou dange-
reux sont commis à l’échelle mondiale, au mépris 
des frontières nationales. La collaboration entre 
les États s’impose pour la détection et la répres-
sion de cette activité criminelle. Dans une enquête 
menée en collaboration, le Canada ne peut pas 
simplement cesser de collaborer lorsque l’autre 
pays insiste pour suivre sa propre procédure d’en-
quête et d’application de la loi plutôt que la nôtre. 
Notre pays manquerait non seulement à son enga-
gement envers les autres États et la communauté 
internationale en matière de lutte contre la cri-
minalité transnationale, mais aussi à son obliga-
tion envers les Canadiens de veiller à ce que les 
crimes ayant un lien avec le Canada fassent l’ob-
jet d’enquêtes et de poursuites. Dans l’arrêt Harrer, 
la juge McLachlin fait les remarques suivantes  
(par. 55) : 

Il n’est pas raisonnable de s’attendre à ce [que les forces 
policières d’un autre pays] se conforment aux particula-
rités de la loi canadienne. Insister sur la conformité à la 
loi canadienne reviendrait à insister pour que la Charte 
soit appliquée dans ce pays étranger de préférence à la 
loi nationale. Cela rendrait difficile, voire impossible, 
la poursuite des infractions qui revêtent des aspects 
internationaux. Et cela minerait l’éthique de réciprocité 

restrictions cannot be observed, the Charter pro-
hibits the state from exercising its coercive power. 
Since the Charter does not authorize state action, 
but simply operates as a limit on such action, could 
it not be said that the Charter “applies” to extra-
territorial investigations by prohibiting Canadian 
officers from participating in investigations abroad 
that do not conform to Canadian law? International 
law provides only part of the answer to this ques-
tion. To prohibit Canadian officers from partici-
pating would indeed ensure conformity with both 
international law and the Charter; however, it 
would also mean that the investigation could not 
be conducted. This is a serious concern. The com-
plete answer therefore lies both in international 
law and in the need to address the challenges of 
investigating and prosecuting transborder criminal  
activity. 

 Transnational crime is a growing problem in 
the modern world, as people, property and funds 
move fluidly across national borders. Some of 
the most costly, exploitative or dangerous crimes 
are committed on a worldwide scale, uncon-
fined by state boundaries. The investigation and 
policing of such criminal activities requires co- 
operation between states. In a co-operative inves-
tigation, Canada cannot simply walk away when 
another country insists on following its own inves-
tigation and enforcement procedures rather than 
ours. That would fall short not only of Canada’s 
commitment to other states and the international 
community to provide assistance in combatting 
transnational crime, but also of Canada’s obliga-
tion to Canadians to ensure that crimes having 
a connection with Canada are investigated and 
prosecuted. As McLachlin J. wrote in Harrer, at 
para. 55:

It is not reasonable to expect [police forces abroad] to 
comply with details of Canadian law. To insist on con-
formity to Canadian law would be to insist on exter-
nal application of the Charter in preference to the 
local law. It would render prosecution of offences with 
international aspects difficult if not impossible. And it 
would undermine the ethic of reciprocity which under-
lies international efforts to control trans-border crime: 
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qui sous-tend les efforts internationaux de lutte contre 
la criminalité transnationale : Argentina c. Mellino, 
[1987] 1 R.C.S. 536, à la p. 551, le juge La Forest. Nous 
vivons à une époque où les personnes, les biens et l’in-
formation circulent d’un pays à l’autre très rapidement. 
Les autorités chargées d’appliquer la loi doivent, pour 
faire leur travail, arrêter des personnes et intercepter 
des biens et des communications là où ils se trouvent. 
Souvent elles travaillent avec des agents de police dans 
des pays étrangers; souvent elles ne sont que les desti-
nataires de renseignements recueillis ailleurs de façon 
indépendante [. . .] Nous devons composer avec le fait 
que des pays différents appliquent des règles différentes 
à la collecte des éléments de preuve, lesquelles règles 
doivent être respectées dans une certaine mesure si 
nous devons conserver la capacité de poursuivre ceux 
que les crimes et les voyages emmènent au-delà de nos 
frontières.

 L’individu qui se livre à une activité criminelle 
non confinée au territoire canadien ne peut être 
assuré de bénéficier à l’étranger des droits garan-
tis par la Charte. Notre Cour a déjà affirmé qu’une 
personne doit s’attendre à être régie par les lois du 
pays où elle se trouve et dans lequel elle effectue des 
opérations financières — c’est la décision d’aller à 
l’étranger ou d’y exercer ses activités qui déclenche 
l’application du droit étranger : Terry, par. 24 et 26; 
Schreiber, par. 23. La collaboration entre les États 
s’impose pour que la criminalité transnationale 
ne demeure pas impunie en profitant des brèches 
que les problèmes de compétence ménagent dans 
les frontières nationales. Dans une affaire de trafic 
de drogues — États-Unis d’Amérique c. Cotroni, 
[1989] 1 R.C.S. 1469 —, le juge La Forest a fait la 
remarque suivante (p. 1485) : 

La communauté criminelle internationale ne respecte 
les frontières nationales que lorsqu’elles peuvent per-
mettre de contrecarrer les efforts des autorités judi-
ciaires et des organismes chargés d’appliquer la loi. Le 
trafic de drogues qui nous intéresse en l’espèce est une 
entreprise de niveau international dont les enquêtes et 
les poursuites y relatives ainsi que la répression, exigent 
le recours à des outils efficaces de coopération interna-
tionale.

Pour favoriser cette collaboration, et dans l’esprit 
de la courtoisie, le Canada ne peut exiger que la 
Charte s’applique dans d’autres pays et, à défaut, 
refuser sa coopération. Lorsque les autorités  

Argentina v. Mellino, [1987] 1 S.C.R. 536, at p. 551, per 
La Forest J. We live in an era when people, goods and 
information pass from country to country with great 
rapidity. Law enforcement authorities, if they are to do 
their job, must apprehend people and intercept goods 
and communications wherever they may be found. 
Often they find themselves working with officers in for-
eign jurisdictions; often they are merely the recipients 
of information gathered independently elsewhere. . . . 
We need to accommodate the reality that different 
countries apply different rules to evidence gathering, 
rules which must be respected in some measure if we 
are to retain the ability to prosecute those whose crime 
and travel take them beyond our borders.

99  When individuals choose to engage in crimi-
nal activities that cross Canada’s territorial limits, 
they can have no guarantee that they carry Charter 
rights with them out of the country. As this Court 
has noted in the past, individuals should expect to 
be governed by the laws of the state in which they 
find themselves and in which they conduct financial 
affairs — it is the individual’s decision to go to or 
operate in another country that triggers the appli-
cation of the foreign law: Terry, at paras. 24 and 
26; Schreiber, at para. 23. Co-operation between 
states is imperative if transnational crimes are 
not to be committed with impunity because they 
fall through jurisdictional cracks along national 
borders. In United States of America v. Cotroni, 
[1989] 1 S.C.R. 1469, in the context of drug traf-
ficking, La Forest J. stated the following, at  
p. 1485:

The only respect paid by the international criminal 
community to national boundaries is when these can 
serve as a means to frustrate the efforts of law enforce-
ment and judicial authorities. The trafficking in drugs, 
with which we are here concerned, is an international 
enterprise and requires effective tools of international 
cooperation for its investigation, prosecution and sup-
pression.

In order to foster such co-operation, and in the 
spirit of comity, Canada cannot either insist that 
the Charter be applied in other countries or refuse 
to participate. When Canadian authorities are 
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canadiennes sont les invitées de l’État étranger 
dont elles sollicitent l’assistance pour les besoins 
d’une enquête criminelle, les règles de l’État d’ac-
cueil priment.

100 Une pondération s’impose clairement pour « éta-
blir un juste équilibre entre les intérêts de l’indi-
vidu visé et l’intérêt de l’État qui est d’assurer un 
système de justice applicable et équitable » : arrêt 
Harrer, par. 14. On ne peut écarter complètement 
les droits individuels au nom de la collaboration 
transfrontalière. L’article 7 et l’al. 11d) disposent 
que toute personne traduite en justice au Canada 
a droit à un procès équitable et qu’il ne sera porté 
atteinte à sa vie, à sa liberté ou à sa sécurité qu’en 
conformité avec les principes de justice fondamen-
tale. Lorsque, au procès, le ministère public dépose 
en preuve un élément recueilli à l’étranger, les 
droits constitutionnels régissant la procédure judi-
ciaire au Canada font en sorte qu’un juste équilibre 
soit établi et que les droits d’un accusé ayant fait 
l’objet d’une enquête à l’étranger soient dûment pris 
en considération.

101 Qui plus est, on peut soutenir que la courtoisie 
ne saurait justifier les autorités canadiennes de par-
ticiper à des activités contraires aux obligations 
internationales du Canada. En règle générale, un 
policier canadien peut prendre part à une enquête 
à l’étranger, mais il doit alors se soumettre aux lois 
de l’État d’accueil. La règle autorisant un policier 
canadien à participer à une enquête même s’il n’y 
a aucune obligation en ce sens est issue du prin-
cipe de courtoisie. La règle de l’application du droit 
étranger découle des principes d’égalité souveraine 
et de non-intervention. Or le principe de courtoisie 
peut cesser de justifier la participation d’un poli-
cier canadien à une activité d’enquête permise par 
le droit étranger lorsque cette participation empor-
terait le manquement du Canada à ses obligations 
internationales en matière de droits de la personne. 
En pareil cas, la règle « permissive » ne peut plus 
s’appliquer, et la participation du policier cana-
dien peut être frappée d’interdiction. Je n’écarte 
pas la possibilité que, dans un pourvoi ultérieur, 
la participation de policiers canadiens à des actes 
à l’étranger qui contreviendraient aux obligations 

guests of another state whose assistance they seek 
in a criminal investigation, the rules of that state 
govern.

 It is clear that a balance must be struck “to 
achieve a just accommodation between the interests 
of the individual and those of the state in provid-
ing a fair and workable system of justice”: Harrer, 
at para. 14. Individual rights cannot be completely 
disregarded in the interests of transborder co- 
operation. Sections 7 and 11(d) provide that eve-
ryone tried in Canada enjoys the same rights to a 
fair trial and not to be deprived of life, liberty or 
security of the person except in accordance with 
the principles of fundamental justice. Where the 
Crown seeks at trial to adduce evidence gathered 
abroad, the Charter provisions governing trial pro-
cesses in Canada ensure that the appropriate bal-
ance is struck and that due consideration is shown 
for the rights of an accused being investigated 
abroad. 

 Moreover, there is an argument that comity 
cannot be invoked to allow Canadian authorities to 
participate in activities that violate Canada’s inter-
national obligations. As a general rule, Canadian 
officers can participate in investigations abroad, 
but must do so under the laws of the foreign state. 
The permissive rule that allows Canadian officers 
to participate even when there is no obligation to 
do so derives from the principle of comity; the rule 
that foreign law governs derives from the principles 
of sovereign equality and non-intervention. But the 
principle of comity may give way where the partic-
ipation of Canadian officers in investigative activi-
ties sanctioned by foreign law would place Canada 
in violation of its international obligations in respect 
of human rights. In such circumstances, the per-
missive rule might no longer apply and Canadian 
officers might be prohibited from participating. I 
would leave open the possibility that, in a future 
case, participation by Canadian officers in activi-
ties in another country that would violate Canada’s 
international human rights obligations might jus-
tify a remedy under s. 24(1) of the Charter because 
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internationales du Canada au chapitre des droits de 
la personne puisse fonder l’octroi d’une réparation 
suivant le par. 24(1) en raison de l’incidence de ces 
actes sur un droit garanti par la Charte au Canada.

(4) Une méthode de pondération

 En raison des considérations qui précèdent, 
l’application de la Charte aux enquêtes menées 
à l’étranger soulève plusieurs questions. Il faudra 
examiner chacune d’elles attentivement afin de 
définir une méthode raisonnée, apte à déterminer 
si la Charte s’applique et de dissiper l’incertitude 
actuelle.

 D’abord, les tribunaux doivent s’en remettre à 
l’art. 32 pour déterminer si les acteurs en cause sont 
des mandataires du gouvernement et si les activités 
en cause ressortissent à la compétence législative 
du Parlement ou de la législature d’une province. 
Il convient de commencer par l’examen des termes 
employés au par. 32(1) de la Charte, en gardant pré-
sentes à l’esprit les deux composantes distinctes de 
la disposition. La question préliminaire consiste à 
déterminer si nous sommes en présence d’un acteur 
étatique, c’est-à-dire un mandataire du gouverne-
ment ou un fonctionnaire investi d’un pouvoir légal 
ou exerçant une charge publique (voir P. W. Hogg, 
Constitutional Law of Canada (éd. feuilles mobi-
les), vol. 2, p. 34-13 à 34-15 et 34-16 à 34-18). Le 
policier est clairement un acteur étatique auquel 
s’applique à première vue la Charte : « Aux termes 
de cette disposition, la Charte s’applique à la police 
canadienne parce que celle-ci fait partie du gouver-
nement du Canada ou d’une province » (arrêt Cook, 
par. 124). L’examen ne prend pas fin pour autant. Il 
ressort du par. 32(1) que la Charte s’applique aux 
acteurs étatiques « pour tous les domaines » rele-
vant du Parlement ou des législatures provinciales. 
Le second volet de l’analyse fondée sur le par. 32(1) 
est alors essentiel.

 Bien que, sur le fondement de la nationalité, le 
Canada ait une certaine compétence à l’égard de 
ses mandataires à l’étranger, cette compétence doit 
s’exercer dans un domaine relevant du Parlement 
ou de la législature d’une province. La compé-
tence du Canada se trouve donc limitée par la  

of the impact of those activities on Charter rights 
in Canada.

(4) A Balancing Methodology

102  In light of the foregoing considerations, sev-
eral issues arise with respect to the question of the 
application of the Charter to investigations. It will 
be necessary to consider each of them carefully in 
order to develop a principled approach to deter-
mining whether the Charter applies and avoid the 
uncertainties that now plague the question.

103  The court must first turn to s. 32 in order to 
determine whether the actors are agents of gov-
ernment and then determine whether the activities 
fall within the scope of the legislative authority of 
Parliament or the provincial legislatures. It must 
begin by considering the wording of s. 32(1) of the 
Charter, bearing in mind that provision’s two dis-
tinct components. As a threshold question, it must 
be asked whether there is a state actor in the sense of 
a government agent or official possessing statutory 
authority or exercising a public function (see P. W. 
Hogg, Constitutional Law of Canada (loose-leaf 
ed.), vol. 2, at pp. 34-13 to 34-15 and 34-16 to 34-
18). Police officers are clearly government actors to 
whom, prima facie, the Charter would apply: “By 
its terms, s. 32(1) dictates that the Charter applies 
to the Canadian police by virtue of their identity as 
part of the Canadian government” (Cook, at para. 
124). However, the inquiry does not end there. It is 
clear that s. 32(1) applies to state actors “in respect 
of all matters” within the authority of Parliament or 
the provincial legislatures. The second part of the s. 
32(1) inquiry is essential in such cases. 

104  Although, on the basis of nationality, Canada 
has some jurisdiction over Canadian agents acting 
abroad, that jurisdiction is subject to the caveat 
that the matter must be within the authority of 
Parliament or the provincial legislatures. Conse-
quently, Canada’s jurisdiction is circumscribed  
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compétence territoriale de l’État étranger. Par 
exemple, le fonctionnaire consulaire canadien en 
poste à l’étranger jouit à l’égard des lois locales 
d’une certaine immunité fondée sur la compétence 
nationale, mais il ne s’ensuit pas pour autant que 
seules les lois canadiennes lui sont opposables pen-
dant son séjour dans l’État d’accueil. Dans l’arrêt 
Cook, le juge Bastarache a affirmé avec justesse 
que le policier canadien qui se rend aux États-Unis 
demeure un policier canadien, mais que son pou-
voir d’exercer les attributions conférées par l’État 
est nécessairement limité. Le Canada n’a pas com-
pétence dans tous les domaines à l’égard des actes 
permis à l’agent dans l’autre État. Lorsque survient 
une telle limitation de la compétence du Canada, 
elle vaut aussi pour l’application de la Charte.

105 Ni le Parlement ni les législatures provinciales 
n’ont le pouvoir d’autoriser l’application des lois 
canadiennes à des événements qui relèvent de la 
seule compétence territoriale d’un autre pays. À 
l’étranger, le Canada ne peut pas davantage dicter 
la procédure à suivre dans le cadre d’une enquête 
criminelle qu’il n’a la capacité d’y légiférer en 
matière de fiscalité. L’enquête criminelle met en 
jeu la compétence d’exécution et, selon les princi-
pes de droit international analysés précédemment, 
celle-ci ne peut être exercée dans un autre pays 
sans que l’État étranger y consente ou qu’une autre 
règle du droit international le permette. Lorsqu’un 
crime possède un lien avec plus d’un pays, le droit 
international reconnaît le caractère concurrent de 
la compétence à l’égard de la poursuite, mais pas 
l’égard de l’enquête, qui ressortit fondamentale-
ment à la compétence territoriale en raison de la 
souveraineté des États. Toute tentative du Canada 
de régir le déroulement de l’enquête sans le consen-
tement de l’État étranger porterait atteinte au prin-
cipe de la non-intervention. Et, je le répète, sans 
le pouvoir de faire respecter ses dispositions, la 
Charte ne saurait recevoir d’application.

106 Il peut arriver que la preuve établisse le consen-
tement de l’État étranger à l’exercice, sur son ter-
ritoire, de la compétence d’exécution du Canada. 
La Charte peut s’appliquer aux actes d’agents cana-
diens lors d’une enquête à l’étranger si l’État d’ac-
cueil y consent. L’enquête appartient alors à un 

by the territorial jurisdiction of the state in which 
its agents are operating. For example, Canadian 
consular officials operating abroad have some 
immunity from local laws on the basis of national-
ity jurisdiction, but that does not mean they have 
the power to abide by Canadian laws and only 
Canadian laws when in the host state. Bastarache 
J. correctly noted in Cook that a Canadian police 
officer is not stripped of his or her status as such on 
crossing the border into the U.S., but the officer’s 
authority to exercise state powers is necessarily 
curtailed. Canada does not have authority over all 
matters respecting what the officer may or may not 
do in the foreign state. Where Canada’s authority 
is limited, so too is the application of the Charter.

 Neither Parliament nor the provincial legisla-
tures have the power to authorize the enforcement 
of Canada’s laws over matters in the exclusive ter-
ritorial jurisdiction of another state. Canada can 
no more dictate what procedures are followed in 
a criminal investigation abroad than it can impose 
a taxation scheme in another state’s territory. 
Criminal investigations implicate enforcement 
jurisdiction, which, pursuant to the principles of 
international law discussed above, cannot be exer-
cised in another country absent the consent of the 
foreign state or the application of another rule of 
international law under which it can so be exer-
cised. While concurrent jurisdiction over prosecu-
tions of crimes linked with more than one coun-
try is recognized under international law, the same 
is not true of investigations, which are governed 
by and carried out pursuant to territorial jurisdic-
tion as a matter inherent in state sovereignty. Any 
attempt to dictate how those activities are to be 
performed in a foreign state’s territory without that 
state’s consent would infringe the principle of non-
intervention. And, as mentioned above, without 
enforcement, the Charter cannot apply.

 In some cases, the evidence may establish that the 
foreign state consented to the exercise of Canadian 
enforcement jurisdiction within its territory. The 
Charter can apply to the activities of Canadian offi-
cers in foreign investigations where the host state 
consents. In such a case, the investigation would 
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domaine relevant du Parlement et tombe sous le 
coup du par. 32(1). Il est clair que l’existence d’un 
consentement n’est pas prouvée ni même alléguée 
en l’espèce, de sorte qu’il n’y pas lieu de déterminer 
à quelles conditions et de quelle manière elle peut 
être établie. Je ferai seulement observer que rares 
seront les cas dans lesquels l’on pourra prouver 
l’assujettissement au droit canadien d’une enquête 
à l’étranger.

 Le tribunal qui n’est pas convaincu que l’État 
étranger a consenti à l’application du droit canadien 
dans son territoire doit passer à la dernière étape 
de l’analyse et déterminer la manière de garantir 
l’équité d’un procès au Canada. Il ne s’agit plus 
de savoir si les actes accomplis à l’étranger par 
les mandataires de l’État ont respecté la Charte, 
mais bien s’ils ont des conséquences sur l’équité du 
procès au Canada.

 L’alinéa 11d) de la Charte et des siècles d’ap-
plication de la common law garantissent un procès 
équitable à toute personne accusée au Canada d’une 
infraction prévue en droit canadien. De plus, l’art. 7 
dispose que chacun a droit à la liberté et qu’il ne peut 
être porté atteinte à ce droit qu’en conformité avec 
les principes de justice fondamentale. Notre Cour a 
effectivement statué que le droit à un procès équi-
table est un principe de justice fondamentale : R. 
c. Seaboyer, [1991] 2 R.C.S. 577, p. 603. Lorsqu’un 
élément de preuve est obtenu — où que ce soit — 
d’une manière qui ne respecte pas certaines condi-
tions de base, son admission en preuve au Canada 
peut emporter la violation de l’une ou l’autre de ces 
dispositions de la Charte, ou des deux. Le tribunal 
détient le pouvoir discrétionnaire d’écarter un élé-
ment de preuve susceptible de rendre le procès iné-
quitable. Consacré depuis longtemps en common 
law, ce pouvoir est désormais constitutionnalisé à 
l’al. 11d) de la Charte. Cependant, l’admission en 
preuve d’un élément obtenu dans des circonstan-
ces non conformes aux exigences de la Charte ne 
rendra pas automatiquement le procès inéquitable 
ni ne constituera d’emblée une atteinte aux princi-
pes de justice fondamentale : Harrer, par. 14.

 Il faut examiner toutes les circonstances de l’ob-
tention d’un élément de preuve pour décider si son 

be a matter within the authority of Parliament and 
would fall within the scope of s. 32(1). Consent 
clearly is neither demonstrated nor argued on the 
facts of the instant appeal, so it is unnecessary to 
consider when and how it might be established. 
Suffice it to say that cases in which consent to the 
application of Canadian law in a foreign investiga-
tion is demonstrated may be rare. 

107  If the court is not satisfied that the foreign state 
consented to the enforcement of Canadian law in 
its territory, it must turn to the final stage of the 
inquiry and consider how to ensure the fairness of 
a trial held in Canada. What is in issue at this stage 
is no longer whether the actions of state agents out-
side Canada were consistent with the Charter, but 
whether they affect the fairness of a trial inside 
Canada. 

108  Any individual tried in Canada for an offence 
under Canadian law has, pursuant to s. 11(d) and to 
centuries of common law, the right to a fair trial. In 
addition, everyone has the right to liberty and the 
right not to be deprived thereof except in accord-
ance with the principles of fundamental justice (s. 
7). This Court has in fact held that the right to a 
fair trial is a principle of fundamental justice: R. 
v. Seaboyer, [1991] 2 S.C.R. 577, at p. 603. If evi-
dence is gathered in a way that fails to meet cer-
tain minimum standards, its admission at trial in 
Canada may — regardless of where it was gathered 
— amount to a violation of either or both of those 
sections of the Charter. Judges have the discretion 
to exclude evidence that would result in an unfair 
trial. That discretion, long established at common 
law, has attained constitutional status by being 
entrenched in s. 11(d) of the Charter. However, it 
does not automatically follow that a trial will be 
unfair or that the principles of fundamental jus-
tice will be infringed if evidence obtained in cir-
cumstances that do not meet Charter standards is 
admitted: Harrer, at para. 14.

109  The circumstances in which the evidence was 
gathered must be considered in their entirety to 
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admission rendrait inéquitable le procès instruit 
au Canada. La manière dont est recueilli un élé-
ment de preuve peut le rendre non crédible : p. ex., 
la mobilisation de l’accusé contre lui-même. La 
preuve peut avoir été obtenue sous la torture ou un 
autre moyen contraire aux valeurs fondamentales 
de la Charte, auquel cas son admission compro-
mettrait l’équité du procès au Canada : Harrer, par. 
46. Dans cet arrêt, le juge La Forest a ajouté à ce 
propos (par. 16-18) : 

Le fait que l’élément de preuve ait été recueilli dans 
un autre pays, conformément au droit de ce pays, peut 
être un facteur à prendre en considération pour déter-
miner ce qui est équitable. La légalité de cet élément 
de preuve dans le pays en question aura nécessairement 
des conséquences pour les divers intervenants, y com-
pris la police et l’accusé. De façon plus particulière, 
l’élément de preuve aura un poids encore plus grand 
s’il est conforme aux règles de droit d’un pays ayant un 
système juridique similaire au nôtre, car nous savons 
que le fait que des pays aient établi un équilibre diffé-
rent entre des valeurs opposées n’est pas un obstacle à 
l’équité . . .

 Cependant, ce n’est pas le droit étranger qui s’applique 
dans les procès au Canada. Par exemple, il est possible 
qu’un élément de preuve ait été recueilli conformé-
ment au droit du pays étranger visé, mais qu’un tribunal 
canadien juge néanmoins que, dans les circonstances 
de l’espèce, admettre cet élément entraînerait un procès 
inéquitable. Par ailleurs, il se peut également que les 
exigences procédurales d’un pays étranger en matière 
d’obtention de la preuve soient plus rigoureuses que les 
nôtres, ou encore que certains pays aient des règles tout 
simplement différentes des nôtres, sans pour autant que 
ces règles soient inéquitables. Enfin, il est toujours pos-
sible que nous jugions que, dans les circonstances par-
ticulières de l’espèce, l’élément de preuve n’a pas été 
obtenu d’une manière suffisamment condamnable pour 
qu’il soit nécessaire de l’écarter. Pour prendre sa déci-
sion à cet égard, le tribunal doit tenir compte de l’en-
semble du contexte.

 En fin de compte, le tribunal rend une décision qui 
est fondée sur des principes mais déterminée par les 
faits.

110 Les juges La Forest et McLachlin ont tous deux 
conclu que l’admission de l’élément de preuve 
n’aurait pas rendu le procès inéquitable dans les 
circonstances de l’espèce. La juge McLachlin a en 

determine whether admission of the evidence 
would render a Canadian trial unfair. The way 
in which the evidence was obtained may make it 
unreliable, as would be true of conscriptive evi-
dence, for example. The evidence may have been 
gathered through means, such as torture, that are 
contrary to fundamental Charter values. Such abu-
sive conduct would taint the fairness of any trial in 
which the evidence was admitted: Harrer, at para. 
46. La Forest J. offered the following additional 
guidance in Harrer, at paras. 16-18:

The fact that the evidence was obtained in another coun-
try in accordance with the law of that country may be 
a factor in assessing fairness. Its legality at the place in 
question will necessarily affect all participants, includ-
ing the police and the individual accused. More specifi-
cally, conformity with the law of a country with a legal 
system similar to our own has even more weight, for we 
know that a number of different balances between con-
flicting principles can be fair . . . .

 But the foreign law is not governing in trials in this 
country. For example, it may happen that the evidence 
was obtained in a manner that conformed with the law 
of the country where it was obtained, but which a court 
in this country would find in the circumstances of the 
case would result in unfairness if admitted at trial. On 
the other hand, the procedural requirements for obtain-
ing evidence imposed in one country may be more oner-
ous than ours. Or they may simply have rules that are 
different from ours but are not unfair. Or again we may 
not find in the particular circumstances that the manner 
in which the evidence was obtained was sufficiently 
objectionable as to require its rejection. In coming to a 
decision, the court is bound to consider the whole con-
text.

 At the end of the day, a court is left with a principled 
but fact-driven decision.

 La Forest J. and McLachlin J. both found that 
admission of the evidence would not render the 
trial unfair in the circumstances of that case. 
McLachlin J. noted in particular that the relevant 
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particulier fait état, au nombre des circonstances 
à considérer, des attentes de l’accusée là où l’élé-
ment avait été recueilli, et elle a estimé que le com-
portement des policiers n’avait été ni inéquitable 
ni abusif. Elle a fait observer que « [l]’injustice 
découle en grande partie du fait que l’accusé s’at-
tend à ce que les policiers canadiens respectent la 
loi canadienne. Lorsque la [preuve] est recueillie 
à l’étranger, les attentes ne sont pas les mêmes » 
(par. 49).

 On peut raisonnablement s’attendre au respect 
de certaines exigences fondamentales dans toute 
société libre et démocratique. Lorsqu’il n’est pas 
satisfait à ces exigences pour l’obtention d’un élé-
ment de preuve, le procès canadien qui s’appuie 
sur cet élément peut devenir inéquitable. Dans ce 
cas, « [i]l se peut que [. . .] même si le suspect était 
soumis à la loi étrangère, utiliser [l’élément] de 
preuve constituerait une injustice criante au point 
de rejeter les valeurs qui sous-tendent notre sys-
tème judiciaire et de tolérer des procédures qui sont 
totalement condamnées au Canada » (Harrer, par. 
51). Le fait que l’élément de preuve a été obtenu 
conformément ou non au droit de l’État étranger 
peut aussi devenir pertinent. Toutefois, lorsque les 
règles généralement reconnues sont respectées, une 
différence au chapitre des exigences procédurales 
ou le choix du pays étranger de faire les choses dif-
féremment n’entraîne pas d’iniquité. En outre, le 
non-respect d’une règle particulière dans un cas 
donné n’équivaut pas nécessairement à une injus-
tice. Comme l’a souligné le juge La Forest dans 
l’arrêt Harrer, « il faut être conscient qu’une règle 
constitutionnelle peut être adoptée pour faire en 
sorte que nos mécanismes d’obtention de la preuve 
soient conçus de manière à assurer, dans le cours 
normal des choses, le respect d’un droit garanti » 
(par. 15). La règle vise non seulement l’équité dans 
le cas considéré, mais aussi l’équité systémique, un 
objectif qui ne vaut pas pour l’enquête dans un autre 
État menée conformément aux exigences de ce der-
nier. La règle vise plutôt à préserver les valeurs fon-
damentales de la procédure judiciaire au Canada.

 Même si le droit à un procès équitable s’applique 
seulement dans notre pays après l’enquête menée 
en collaboration à l’étranger, il incite le policier  

circumstances included the expectations of the 
accused in the place where the evidence was taken, 
and that the police conduct was neither unfair nor 
abusive. She made the following comment, at para. 
49: “The unfairness arises in large part from the 
accused’s expectation that the police in Canada will 
comply with Canadian law. Where the [evidence] is 
[gathered] abroad, the expectation is otherwise.”

111  Individuals can reasonably expect that certain 
basic standards will be adhered to in all free and 
democratic societies; where those standards are 
deviated from in gathering evidence, a Canadian 
trial that relies on that evidence may be unfair. In 
such instances, “[i]t may be that . . . notwithstand-
ing the suspect’s submission to the law of the for-
eign jurisdiction, to admit the evidence would be so 
grossly unfair as to repudiate the values underly-
ing our trial system and condone procedures which 
are anathema to the Canadian conscience” (Harrer, 
at para. 51). Whether the evidence was obtained in 
compliance with or in violation of the law of the 
foreign state may also be relevant. However, where 
commonly accepted laws are complied with, no 
unfairness results from variances in particular pro-
cedural requirements or from the fact that another 
country chooses to do things in a somewhat differ-
ent way than Canada. Further, the failure to comply 
with a particular rule in a given case does not nec-
essarily amount to an injustice. As La Forest J. 
noted in Harrer, at para. 15, “we must be mindful 
that a constitutional rule may be adopted to ensure 
that our system of obtaining evidence is so devised 
as to ensure that a guaranteed right is respected as 
a matter of course”. The rule is directed not at the 
individual case alone, but rather at systemic fair-
ness — a concern that does not arise in foreign 
investigations under foreign systems. Instead, the 
concern is to preserve the fundamental values of 
the Canadian trial process.

112  Despite the fact that the right to a fair trial is 
available only at the domestic level, after the inves-
tigation, it does provide an incentive for Canadian 
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canadien à encourager son homologue étranger 
à observer des normes rigoureuses afin d’éviter 
l’exclusion d’un élément de preuve ou l’arrêt des 
procédures : Terry, par. 26. Dans le même ordre 
d’idées, la juge L’Heureux-Dubé a opiné que lors 
d’une enquête à l’étranger, le policier canadien doit, 
dans la mesure du possible, s’efforcer de respecter 
la lettre et l’esprit de la Charte même lorsque les 
droits qu’elle garantit ne s’appliquent pas directe-
ment : Cook, par. 103.

G. Résumé de la méthode à appliquer

113 Je résumerai maintenant la méthode grâce à 
laquelle on peut déterminer si la Charte s’ap-
plique à une enquête à l’étranger. La première 
étape consiste à se demander si l’acte considéré 
tombe sous le coup du par. 32(1) et est soumis à 
la Charte. En raison de la présence des deux ali-
néas du par. 32(1), deux sous-questions se posent 
alors. Premièrement, l’acte a-t-il été accompli par 
un acteur étatique canadien? Deuxièmement, dans 
l’affirmative, il peut se révéler nécessaire, selon les 
faits de l’espèce, de déterminer si une exception au 
principe de souveraineté justifie l’application de la 
Charte aux activités extraterritoriales de l’acteur 
étatique. Dans la plupart des cas, aucune ne vaudra, 
et la Charte n’aura pas d’effet. Le tribunal passe 
alors à la seconde étape — déterminer si la preuve 
obtenue à l’issue de l’enquête à l’étranger doit être 
écartée au motif qu’elle est de nature à compromet-
tre l’équité du procès.

H. Application aux faits

114 J’appliquerai maintenant cette méthode aux faits 
de l’espèce.

115 En ce qui a trait à la première étape, il ne fait 
aucun doute que les agents de la GRC ayant pris 
part aux fouilles, aux perquisitions et aux saisies 
effectuées en l’espèce sont des acteurs étatiques 
pour les besoins du par. 32(1). Cependant, puisque 
les mesures ont été prises aux îles Turks et Caicos, 
elles n’appartiennent pas à un domaine relevant du 
Parlement. Nul consentement n’ayant été établi, 

police officers to encourage foreign police to main-
tain high standards in the course of a co-operative 
investigation so as to avoid having the evidence 
excluded or a stay entered: Terry, at para. 26. In 
a similar vein, L’Heureux-Dubé J. commented in 
Cook, at para. 103, that to the extent that it is possi-
ble to do so in the circumstances, Canadian police 
should strive to conduct investigations outside 
Canada in accordance with the letter and spirit of 
the Charter, even when its guarantees do not apply 
directly.

G. Summary of the Approach

 The methodology for determining whether the 
Charter applies to a foreign investigation can be 
summarized as follows. The first stage is to deter-
mine whether the activity in question falls under 
s. 32(1) such that the Charter applies to it. At this 
stage, two questions reflecting the two components 
of s. 32(1) must be asked. First, is the conduct at 
issue that of a Canadian state actor? Second, if the 
answer is yes, it may be necessary, depending on 
the facts of the case, to determine whether there 
is an exception to the principle of sovereignty that 
would justify the application of the Charter to 
the extraterritorial activities of the state actor. In 
most cases, there will be no such exception and 
the Charter will not apply. The inquiry would then 
move to the second stage, at which the court must 
determine whether evidence obtained through 
the foreign investigation ought to be excluded at 
trial because its admission would render the trial 
unfair.

H. Application to the Facts

 I will now apply the foregoing methodology to 
the facts of the instant case.

 At the first stage, there is no question in the case at 
bar that the RCMP officers involved in the searches 
and seizures are state actors for the purposes of s. 
32(1). However, since the search was carried out 
in Turks and Caicos, it is not a matter within the 
authority of Parliament. Without evidence of con-
sent, that is enough to conclude that the Charter 
does not apply. It is not reasonable to suggest that 
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force est donc de conclure que la Charte ne s’appli-
que pas. On ne saurait prétendre que les îles Turks 
et Caicos ont consenti en l’espèce à l’exercice extra-
territorial de la compétence d’exécution du Canada. 
Voici néanmoins quelques remarques au sujet du 
déroulement de l’enquête.

 Le juge du procès a tiré plusieurs conclusions de 
fait importantes, et l’appelant n’a pas tenté d’éta-
blir qu’elles reposaient sur une erreur manifeste et 
dominante : 

• le commissaire Lessemun a autorisé la GRC à 
poursuivre l’enquête dans l’archipel, mais il a 
précisé qu’il en aurait la responsabilité et que 
la GRC serait soumise à son autorité (par. 4).

• les agents de la GRC étaient sous l’autorité 
du commissaire Lessemun et ils en étaient 
conscients (par. 25);

• les agents de la GRC étaient soumis aux auto-
rités des îles Turks et Caicos (par. 25);

• en l’espèce, les policiers canadiens agissaient 
sous l’autorité du commissaire Lessemun 
(par. 29); 

• la régularité et la légalité des entrées clandes-
tines dans les locaux privés aux îles Turks et 
Caicos relevaient du droit criminel et de la pro-
cédure pénale de ce pays et étaient assujetties 
au contrôle des tribunaux locaux (par. 29).

Comme le montrent ces conclusions, les îles Turks 
et Caicos ont toujours fait clairement valoir leur 
compétence territoriale à l’égard de l’enquête 
menée dans son territoire. Elles ont conservé la res-
ponsabilité de l’enquête du début à la fin, rappelant 
maintes fois aux agents de la GRC qu’à chacune 
des étapes, les mesures étaient prises sous leur 
seule autorité. Comme l’a conclu le juge du procès, 
les agents de la GRC étaient bien conscients du fait 
qu’ils étaient soumis, dans l’archipel, à l’autorité 
du commissaire Lessemun. Même si une grande 

Turks and Caicos consented to Canadian extrater-
ritorial enforcement jurisdiction in the instant case. 
Nonetheless, I will say a few words on the factual 
circumstances of the investigation.

116  The trial judge made several significant find-
ings of fact, and the appellant has not attempted to 
argue that they were based on a palpable and over-
riding error. Those findings are that:

• Detective Superintendent Lessemun “agreed to 
allow the RCMP to continue its investigation 
on the Islands, but was adamant he was going 
to be in charge, and that the RCMP would be 
working under his authority” (para. 4);

• “the RCMP officers were, and understood 
that they were, operating under the author-
ity of Detective Superintendent Lessemun” 
(para. 25);

• the RCMP officers “were subject to Turks & 
Caicos authority” (para. 25);

• “the Canadian police, in this case, were operat-
ing under and subject to the authority of Detec-
tive Superintendent Lessemun” (para. 29); and

• “the propriety and legality of the entries into 
the private premises in the Turks & Caicos 
Islands . . . are subject to Turks & Caicos 
criminal law and procedures and the superin-
tending scrutiny of the Turks & Caicos courts” 
(para. 29).

As those findings demonstrate, Turks and Caicos 
clearly and consistently asserted its territorial juris-
diction in the conduct of the investigation within 
its borders. It controlled the investigation at all 
times, repeatedly making it known to the RCMP 
officers that, at each step, the activities were being 
carried out pursuant to Turks and Caicos authority 
alone. As found by the trial judge, the RCMP offi-
cers were well aware that, when operating in Turks 
and Caicos, they were working under the author-
ity and direction of Detective Superintendent 
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partie de l’opération a été planifiée au Canada et 
que l’apport canadien a été important sur le plan 
des ressources humaines et techniques, le droit et 
la procédure des îles Turks et Caicos se sont appli-
qués à la totalité de l’opération, soit aux perqui-
sitions périphériques de février 1998, aux entrées 
clandestines de mars 1998 et aux visites de février 
1999. Au procès, l’agent Boyle a expliqué : 

[TRADUCTION] Je – je ne pense pas qu’il y aurait eu 
moyen, et nous aurions certainement – je ne – je ne 
croyais pas que [le commissaire Lessemun] aurait 
pu nous être subordonné de quelque manière. Nous –  
nous relevions – lui seul décidait de ce que nous étions 
autorisés à faire dans l’archipel. Nous demandions son 
assistance en tant que policier des îles Turks et Caicos.

. . .

. . . je n’avais aucun pouvoir. Aucun de nos agents, ni 
moi ni les autres agents de la GRC, n’avait le pouvoir de 
faire enquête ou d’effectuer des fouilles et des perquisi-
tions dans l’archipel.

Enfin, des demandes de mandat ont été présentées 
aux tribunaux des îles Turks et Caicos, et les autori-
tés de l’archipel ont empêché le transfert au Canada 
des documents saisis.

117 L’appelant conteste la conclusion du juge du 
procès selon laquelle les policiers de la GRC et 
ceux des îles Turks et Caicos ont participé à une 
« enquête menée en collaboration ». Cette qualifi-
cation importe peu. Ce n’est pas l’identité des par-
ticipants à l’enquête qui revêt un caractère détermi-
nant, mais plutôt le fait que celle-ci a eu lieu en sol 
étranger, sans consentement à l’exercice de la com-
pétence extraterritoriale du Canada. Lorsqu’une 
enquête se déroule dans un autre pays, le droit 
étranger s’applique. Une opération à laquelle col-
laborent des policiers de différents pays « ne rend 
pas les lois d’un pays applicables dans un autre » : 
Terry, par. 18.

118 En somme, même si des acteurs étatiques cana-
diens étaient en cause, les fouilles, les perquisitions 
et les saisies ont eu lieu aux îles Turks et Caicos et 
n’appartenaient donc pas à un domaine relevant du 
Parlement. La Charte ne s’applique pas.

Lessemun. Although much of the planning took 
place in Canada, and Canada contributed much 
of the human and technological resources, Turks 
and Caicos law and procedure applied to all the 
searches: it applied to the perimeter searches in 
February 1998, to the covert entries in March 1998, 
and to the overt entries in February 1999. In his 
trial testimony, Officer Boyle explained this as fol-
lows:

I – I don’t think there would have been any way, and 
certainly we would – I wasn’t of the – I wasn’t of the 
opinion that we would make [Detective Superintendent 
Lessemun] answerable to us in any way. We were – we 
were at his – it was at his discretion as to what we were 
allowed to do on that island. We were asking for his 
assistance as a Turks and Caicos police officer.

. . .

. . . I had no authority. None of our officers, myself or 
the RCMP officers, had any authority to conduct any 
investigations or searches on the island.

Finally, warrants were sought in Turks and Caicos 
courts, and that country’s authorities prevented the 
seized documents from being removed to Canada. 

 The appellant took issue in this appeal with the 
trial judge’s finding that the RCMP and Turks and 
Caicos officers were engaged in a “co-operative 
investigation”. There is no magic in the words “co-
operative investigation”, because the issue relates 
not to who participated in the investigation but to 
the fact that it occurred on foreign soil and that 
consent was not given for the exercise of extraterri-
torial jurisdiction by Canada. When investigations 
are carried out within another country’s borders, 
that country’s law will apply. A co-operative effort 
involving police from different countries “does not 
make the law of one country applicable in the other 
country”: Terry, at para. 18. 

 In short, although Canadian state actors were 
involved, the searches and seizures took place in 
Turks and Caicos and so were not matters within 
the authority of Parliament. The Charter does not 
apply.
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 Le dernier moyen dont dispose l’appelant consis-
terait à établir que le juge du procès a eu tort d’ad-
mettre les éléments de preuve, car le procès en a 
été rendu inéquitable. Le juge du procès a conclu 
que les éléments ne devaient pas être écartés pour 
ce motif, et l’appelant n’a pas invoqué la ques-
tion de l’équité du procès dans le présent pourvoi. 
J’examinerai néanmoins la question brièvement.

 L’existence de mandats autorisant les entrées 
du 14 mars 1998 n’a pas été clairement établie au 
procès. Aucun document n’a été présenté à l’ap-
pui et je dois considérer que les fouilles et les per-
quisitions ont été effectuées sans mandat. Compte 
tenu de l’ensemble des circonstances, je ne puis 
toutefois conclure que l’admission des documents 
obtenus grâce aux fouilles et aux perquisitions ont 
rendu le procès inéquitable. Les éléments de preuve 
en cause sont des documents saisis aux bureaux de 
la BWIT. Comme l’a fait observer le juge Juriansz, 
il ne s’agit pas d’une preuve obtenue en mobilisant 
l’accusé contre lui-même. Les agents de la GRC 
n’ont pas agi de manière abusive ou inéquitable. Ils 
ont suivi les instructions du commissaire Lessemun 
et ont véritablement et raisonnablement cru respec-
ter le droit des îles Turks et Caicos. Ils pensaient 
que des mandats de perquisition avaient été déli-
vrés et que l’enquête était conforme au droit local. 
Ils ont toujours agi de bonne foi. Leurs actes n’ont 
pas été abusifs. Le mode d’obtention de la preuve 
ne diminue en rien sa valeur. De plus, en choisis-
sant d’exercer ses activités aux îles Turks et Caicos, 
l’appelant aurait dû raisonnablement s’attendre à 
ce que le droit de l’archipel s’applique à l’enquête. 
Bien qu’aucun mandat n’ait été admis en preuve 
au procès, je ne puis conclure que les fouilles, les 
perquisitions et les saisies ont été effectuées sans 
que les exigences du droit local soient respectées. 
Peu d’éléments de preuve ont été présentés concer-
nant le régime juridique des îles Turks et Caicos. 
Le droit étranger doit être prouvé. Rien ne permet 
de conclure que les exigences procédurales appli-
cables aux fouilles, aux perquisitions et aux saisies 
dans l’archipel ne sont pas équivalentes à celles qui 
s’appliquent généralement à ces mesures dans les 
sociétés libres et démocratiques.

119  The final recourse available to the appellant 
would be to demonstrate that the trial judge erred in 
admitting the evidence because doing so rendered 
the trial unfair. The trial judge determined that to 
admit the evidence would not result in an unfair 
trial and that it need not therefore be excluded, 
and the appellant did not argue trial fairness in 
this appeal. Nonetheless, I will consider this issue 
briefly.

120  There was some discussion at trial about the 
existence of warrants authorizing the March 14, 
1998 entries. No warrants were admitted into evi-
dence, and I must proceed on the basis that the 
searches were warrantless. However, considering 
all the circumstances, I cannot conclude that the 
admission of the documents obtained through the 
searches rendered the trial unfair. The evidence 
at issue consists of documents obtained from the 
BWIT’s office. As Juriansz J. found in his ruling on 
the application to exclude, it is not conscriptive evi-
dence. The actions of the RCMP officers were not 
unreasonable or unfair, as they were acting under 
Detective Superintendent Lessemun’s direction 
and had a genuine and reasonable belief that they 
were complying with Turks and Caicos law. They 
thought that search warrants had been obtained and 
that the investigation was lawful under Turks and 
Caicos law. The RCMP officers acted in good faith 
at all times. Their actions were not improper. The 
way in which the evidence was obtained in no way 
undermines its reliability. Moreover, since he had 
chosen to conduct business in Turks and Caicos, 
the appellant’s reasonable expectation should have 
been that Turks and Caicos law would apply to the 
investigation. Although no warrants were admit-
ted at trial, I can find no evidence that the searches 
and seizures were conducted in a manner incon-
sistent with the requirements of Turks and Caicos 
law. Little evidence was presented on Turks and 
Caicos law. Foreign law must be proved. I see no 
basis for concluding that the procedural require-
ments for a lawful search and seizure under Turks 
and Caicos law fail to meet basic standards com-
monly accepted by free and democratic societies.
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121 Je ne crois pas qu’il s’agit en l’espèce d’un cas 
où l’admission des éléments de preuve porterait 
atteinte au droit de l’appelant à un procès équita-
ble.

III. Dispositif

122 Pour ces motifs, je suis d’avis de rejeter le pour-
voi et de confirmer les déclarations de culpabilité.

 Version française des motifs des juges 
Bastarache, Abella et Rothstein rendus par

123 Le juge Bastarache — Le présent pourvoi 
ne vise qu’une situation, soit celle où des mesures 
d’enquête sont prises par des policiers canadiens 
aux îles Turks et Caicos. Dans l’arrêt R. c. Cook, 
[1998] 2 R.C.S. 597, notre Cour n’aurait pas tranché 
clairement, soutient-on, la question de l’applicabi-
lité de la Charte canadienne des droits et libertés 
dans la situation considérée en l’espèce, de sorte 
que des éclaircissements s’imposeraient.

124 J’ai pris connaissance des motifs du juge LeBel 
et j’y souscris en grande partie. Nous sommes tous 
deux d’avis que les policiers canadiens doivent 
respecter les droits fondamentaux de la personne 
lorsqu’ils font enquête à l’étranger. En outre, nous 
jugeons nécessaire qu’ils participent effectivement 
à la lutte contre la criminalité transnationale et 
nous reconnaissons que cela exige souvent qu’ils se 
conforment à des règles de droit et de procédure 
étrangères. Nous convenons également que la cour-
toisie internationale exige le respect de la procé-
dure pénale établie par l’État étranger, mais qu’il 
peut arriver que celle-ci porte atteinte aux droits 
fondamentaux de la personne. Essentiellement, 
nous convenons de la nécessité d’établir un équi-
libre entre, d’une part, la participation efficace des 
policiers canadiens à la lutte contre la criminalité 
transnationale et, d’autre part, la protection des 
droits fondamentaux de la personne.

125 Toutefois, nous divergeons d’opinions quant au 
rôle de la Charte dans cette démarche. Selon mon 
collègue, c’est en fonction du droit international 
que s’établit le mieux cet équilibre. Pour ma part, je 
préfère m’en tenir à la Charte, comme notre Cour 

 I do not think the circumstances demonstrate 
that this is a case where admission of the evidence 
would violate the appellant’s right to a fair trial.

III. Disposition

 For the foregoing reasons, I would dismiss the 
appeal and affirm the convictions.

 The reasons of Bastarache, Abella and Rothstein 
were delivered by

 Bastarache J. — This appeal is concerned with 
only one situation, investigatory actions undertaken 
by Canadian law enforcement officials in the Turks 
and Caicos Islands. It is argued that this Court’s 
decision in R. v. Cook, [1998] 2 S.C.R. 597, left 
unclear whether the Canadian Charter of Rights 
and Freedoms will apply in such a case and that 
some clarification of the issue is required.

 I have read the reasons of LeBel J. and believe 
we agree on many points. We agree that Canadian 
officers must respect fundamental human rights 
when investigating abroad. We also see the need 
for Canadian officers to participate effectively in 
the fight against transnational crime and recognize 
that this will often require Canadian officials to 
follow foreign laws and procedures. We both rec-
ognize that, on one hand, comity demands respect 
for a foreign state’s choice of criminal procedure, 
while on the other hand, there is the possibility that 
some foreign procedures may violate fundamental 
human rights. In essence, we both see the need to 
strike a balance between effective participation by 
Canadian officers in fighting transnational crime 
and the protection of fundamental human rights.

 Where we disagree is on the Charter’s role in 
this process. My colleague sees international law 
as the proper vehicle for achieving this balance. I 
prefer to continue to rely on the Charter, as this 
Court attempted to do in Cook, though I recognize 
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a tenté de le faire dans l’arrêt Cook. Je reconnais 
cependant que la position des juges majoritaires 
dans cet arrêt pose certains problèmes qui doi-
vent être réglés. Une constitution délimite l’action 
gouvernementale. La Charte, elle, limite les actes 
des membres de l’appareil gouvernemental cana-
dien afin d’assurer le respect des droits fondamen-
taux de la personne. La Charte est un instrument 
souple qui se prête à une interprétation contex-
tuelle et qui permet d’apporter à un droit fonda-
mental une restriction fondée sur un motif raison-
nable. À mon sens, on peut l’appliquer à un policier 
canadien faisant enquête à l’étranger sans que cela 
ne porte atteinte au principe de courtoisie interna- 
tionale.

 En l’espèce, j’estime que la Charte s’appliquait 
aux fouilles, aux perquisitions et aux saisies de la 
GRC aux îles Turks et Caicos, mais je suis d’avis 
de rejeter le pourvoi, car M. Hape n’a pas prouvé la 
violation de l’art. 8 de la Charte.

I. Contexte

 Je fais généralement miens le résumé des faits et 
l’historique judiciaire de mon collègue. Toutefois, 
il me paraît utile, pour les besoins de ma propre 
analyse, d’exposer plus en détail les conclusions du 
juge du procès relatives à la Charte et à son art. 8.

 Le juge du procès s’est appuyé sur l’arrêt Cook 
pour statuer sur la requête présentée par M. Hape 
en application de la Charte. Il a d’abord relevé la 
conclusion des juges majoritaires selon laquelle la 
Charte s’appliquait aux actes des policiers cana-
diens à l’étranger, mais — citant à l’appui un pas-
sage de mes motifs concordants — qu’il fallait 
tenir compte de la mesure dans laquelle les poli-
ciers avaient dirigé l’enquête ([2002] O.J. No. 3714 
(QL)).

 Il a ajouté que suivant les motifs majoritaires et 
concordants, la stricte conformité à l’art. 32 ne suf-
fisait pas, les juges majoritaires ayant opiné que la 
Charte ne pouvait s’appliquer que si elle ne portait 
pas « atteinte à l’autorité souveraine de l’État étran-
ger et ne produi[sai]t donc pas d’effet extraterrito-
rial inacceptable » (par. 20).

there are problems with the position of the majority 
in that case that must be dealt with. Constitutions 
operate to define the sphere of legitimate govern-
mental action; the Charter imposes restraints on 
all conduct of Canadian government officials with 
respect to fundamental human rights. It is a flexible 
document, amenable to contextual interpretation 
and permitting reasonable justifications of limita-
tions to fundamental rights. I am of the view that it 
can apply to Canadian officers operating in another 
country without jeopardizing the need for comity.

126  I would resolve this case by ruling that the 
Charter did apply to the search and seizures con-
ducted by the RCMP in the Turks and Caicos 
Islands. I would however dismiss the appeal by 
finding that Hape has not established a breach of s. 
8 of the Charter.

I. Background

127  I generally agree with the summary of facts and 
judicial history of the case as set out by my col-
league. However, I find it useful for the analysis 
that is to follow to set out the trial judge’s ruling on 
the Charter and s. 8 in greater detail.

128  The trial judge resolved Hape’s Charter motion 
by reference to Cook. He first noted that the major-
ity found the Charter did apply to the actions of 
Canadian law enforcement in foreign territory and 
then cited an excerpt from my concurring reasons 
as imposing a qualification based on the extent of 
control an officer exercises over the investigation 
([2002] O.J. No. 3714 (QL)).

129  He then stated that both the majority and con-
curring reasons require more than just s. 32 com-
pliance, citing the majority’s statement that the 
Charter will not apply where it “interfere[s] 
with the sovereign authority of the foreign state 
and thereby generate[s] an objectionable extra- 
territorial effect” (para. 20).
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130 Il s’est penché sur la même exigence, mais for-
mulée différemment par les juges majoritaires : 
[TRADUCTION] « l’application des normes impo-
sées par la Charte “n’entre pas en conflit avec la 
compétence territoriale concurrente de l’État étran-
ger” » (par. 21). Puis il a cité le par. 54 de l’arrêt 
Cook en entier où, à son avis, les juges majoritaires 
revenaient sur cette restriction.

131 Il a relevé dans le même paragraphe l’accent mis 
sur les mots « enquête fondée sur la collaboration » 
employés par la juge McLachlin (maintenant Juge 
en chef) dans l’arrêt R. c. Terry, [1996] 2 R.C.S. 
207 : « toute enquête fondée sur la collaboration 
entre des autorités policières canadiennes et améri-
caines sera régie par les lois du pays où l’activité en 
question se déroule ».

132 Il a rejeté la thèse de la défense voulant qu’une 
« enquête fondée sur la collaboration » suppose 
l’égalité relative des participations. Il a conclu 
qu’une telle enquête n’exigeait pas un niveau parti-
culier de participation de part et d’autre, mais uni-
quement la collaboration à une même entreprise 
(par. 24).

133 Il a statué que les agents de la GRC avaient 
participé à une « enquête fondée sur la collabora-
tion » : 

 [TRADUCTION] De toute façon, le commissaire 
Lessemun a toujours accompagné les policiers cana-
diens et il a participé à l’enquête en faisant le guet, 
en fournissant des renseignements et, selon ce que 
croyaient les policiers canadiens, en obtenant des man-
dats. L’apport du Canada a peut-être été plus grand 
sur le plan de l’effectif, de l’expertise et du matériel, 
mais les îles Turks et Caicos avaient la responsabilité 
de l’enquête policière dans le territoire. La GRC avait 
obtenu l’autorisation de faire enquête dans l’archipel. 
J’ajoute foi au témoignage de l’agent Boyle selon lequel 
les agents de la GRC étaient sous l’autorité du commis-
saire Lessemun et en étaient conscients. Le fait que les 
agents de la GRC n’ont pu quitter l’archipel en empor-
tant avec eux les dossiers saisis comme ils l’avaient pro-
jeté indique clairement qu’ils étaient soumis à l’autorité 
des îles Turks et Caicos.

 Je conclus que tous les actes de la GRC aux îles 
Turks et Caicos ont été accomplis dans le cadre d’une 
« enquête fondée sur la collaboration ». [par. 25-26]

 The trial judge went on to discuss alterna-
tive language used by the majority to express this 
requirement, specifically that “Charter standards 
could ‘not conflict with the concurrent territorial 
jurisdiction of the foreign state’” (para. 21). He then 
quoted all of para. 54 of Cook where he found that 
the majority again stressed this limitation.

 The trial judge then pointed out the majority’s 
emphasis on the words “co-operative investigation” 
in para. 54, quoting Justice McLachlin’s (as she then 
was) observation in R. v. Terry, [1996] 2 S.C.R. 207, 
that “any co-operative investigation involving law 
enforcement agencies of Canada and the United 
States will be governed by the laws of the jurisdic-
tion in which the activity is undertaken”.

 Following this, the trial judge rejected the 
defence’s argument that a “co-operative investiga-
tion” is one where the participants make relatively 
equal contributions. He found that the term did not 
connote the extent of participation of the parties 
except that they “wor[k] together to the same end” 
(para. 24).

 He then proceeded to find that the RCMP offi-
cers in question were involved in a “co-operative 
investigation”:

 In any event, Detective Superintendent Lessemun 
was with the Canadian police at all times and did play 
a role in what they did by acting as a look-out, by pro-
viding information, and, the Canadian police believed, 
by obtaining warrants. While the Canadians may have 
made a larger contribution of officers, expertise and 
equipment, the Turks & Caicos contributed police 
authority in the jurisdiction. The RCMP sought and was 
granted permission from the Turks & Caicos authorities 
to conduct investigation on the Island. I accept Officer 
Boyle’s testimony that the RCMP officers were, and 
understood that they were, operating under the author-
ity of Detective Superintendent Lessemun. The fact that 
the RCMP could not remove the seized records from 
the Island, as they had planned, makes apparent that 
they were subject to Turks & Caicos authority.

 I find that all the actions of the RCMP on the Turks 
and Caicos Islands were part of a “co-operative investi-
gation.” [paras. 25-26]
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 Le juge du procès s’est ensuite demandé — 
comme il estimait devoir le faire — si l’application 
de la Charte à cette « enquête fondée sur la colla-
boration » produirait un effet extraterritorial inac-
ceptable. Il a répondu par l’affirmative : 

 [TRADUCTION] Les juges Cory et Iacobucci, majo-
ritaires dans l’affaire Cook, indiquent aux par. 15 et 
54 que l’effet extraterritorial est inacceptable lorsque 
les normes du droit pénal canadien sont appliquées à 
la procédure et aux fonctionnaires étrangers. Dans 
cette affaire, les policiers canadiens avaient pu dire ce 
qu’ils avaient voulu à l’accusé. Leur entretien avec M. 
Cook, même s’il avait eu lieu dans une prison améri-
caine, n’avait pas été assujetti aux règles de droit et de 
procédure américaines. Au cours de cet entretien, les 
policiers canadiens auraient pu informer l’accusé de son 
droit à l’assistance d’un avocat conformément aux exi-
gences canadiennes sans porter atteinte au droit pénal 
américain — substantiel ou procédural.

 La présente espèce se distingue de l’affaire Cook en 
ce que les policiers canadiens agissaient sous l’autorité 
du commissaire Lessemun. En outre, la régularité et 
la légalité des entrées dans les locaux privés aux îles 
Turks et Caicos, qu’elles aient eu lieu ou non en vertu de 
mandats, relèvent du droit pénal — substantiel ou pro-
cédural — de l’archipel et sont assujetties au contrôle 
des tribunaux de ce pays. [par. 28-29]

Le juge du procès a donc conclu que la Charte ne 
s’appliquait pas.

 La Cour d’appel a essentiellement fait sienne la 
décision concernant l’art. 8, concluant que le juge 
du procès avait tenu compte des arrêts applicables 
(Terry et Cook) et avait eu raison de conclure, à la 
lumière de ces arrêts, que la Charte ne s’appliquait 
pas ((2005), 201 O.A.C. 126).

II. Thèses des parties

 L’appelant soutient que les actes des policiers 
canadiens sont assimilables à ceux considérés dans 
l’arrêt Cook. Il ajoute que les tribunaux inférieurs 
ont eu tort de conclure à la non-application de la 
Charte au motif que les agents de la GRC avaient 
agi dans le cadre d’une « enquête fondée sur la col-
laboration ». Il fait valoir que dans l’arrêt Terry, 
notre Cour a employé cette expression pour préci-
ser que la Charte ne s’applique pas aux autorités 

134  Following this conclusion, the trial judge de-
termined that it was for him to determine whether 
the application of the Charter to this “co-operative  
investigation” would result in an objectionable ex-
traterritorial effect. He concluded that it would:

 Cory J. and Iacobucci J., in the majority judgment in 
Cook, indicated, at paragraphs 15 and 54, that there is 
an objectionable extra-territorial effect when Canadian 
criminal law standards are imposed on foreign officials 
and procedures. In Cook, the words which the Canadian 
police spoke to the accused were at their complete dis-
cretion. The conversation between the Canadian police 
and Cook, while it took place in a U.S. jail, was not 
subject to American law and procedure. In that con-
versation, the Canadian police could have instructed 
the accused about his right to counsel in accordance 
with Canadian standards without implicating American 
criminal law or procedures.

 This is a different case, because the Canadian 
police, in this case, were operating under and subject 
to the authority of Detective Superintendent Lessemun. 
Moreover, the propriety and legality of the entries into 
the private premises in the Turks & Caicos Islands, 
whether pursuant to warrants or not, are subject to 
Turks & Caicos criminal law and procedures and the 
superintending scrutiny of the Turks & Caicos courts. 
[paras. 28-29]

On this basis, the trial judge held that the Charter 
did not apply.

135  The Court of Appeal essentially endorsed the 
trial judge’s ruling on s. 8, finding that he consid-
ered the binding authorities (Terry and Cook) and 
correctly concluded on the basis of these authorities 
that the Charter did not apply ((2005), 201 O.A.C. 
126).

II. Submissions of the Parties

136  The appellant’s argument is that the conduct of 
the Canadian police falls within the factual con-
fines of Cook. He further argues that the courts 
below erred in not applying the Charter on the 
basis that the RCMP officer’s actions were part 
of a “co-operative investigation”. He submits that 
the passage in Terry that employs this term only 
emphasizes that the Charter will not apply to for-
eign authorities, not that the Charter cannot apply 
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étrangères, et non qu’elle ne peut s’appliquer aux 
autorités canadiennes. L’appelant demande l’annu-
lation de sa déclaration de culpabilité au motif qu’il 
a été porté atteinte aux droits que lui garantit l’art. 8 
(même s’il n’a formulé aucun argument concernant 
la violation alléguée de l’art. 8 ou du par. 24(2)).

137 L’intimée est d’avis que le juge du procès a cor-
rectement appliqué le critère de la « collabora-
tion » pour statuer sur l’application de la Charte 
et que l’appelant ne conteste que la conclusion de 
fait suivant laquelle les agents de la GRC collabo-
raient avec les autorités des îles Turks et Caicos et 
relevaient d’elles. Elle soutient qu’à défaut d’une 
erreur manifeste et dominante, la décision du juge 
du procès commande la déférence et elle signale 
qu’une telle erreur n’a pas été établie. Elle fait éga-
lement valoir qu’appliquer la Charte en l’espèce 
équivaut à la substituer aux règles de droit et de 
procédure de l’État étranger, ce qui, suivant l’arrêt 
Cook, porterait atteinte à l’autorité souveraine de 
ce dernier.

138 L’intervenant, le procureur général de l’Ontario, 
soutient que la collaboration fait en soi obstacle à 
l’application de la Charte en l’espèce et il appuie 
les jugements des tribunaux inférieurs. Dans le cas 
où la Charte serait jugée applicable, il fait valoir à 
titre subsidiaire qu’avant de décider si l’application 
de la Charte produit un « effet extraterritorial inac-
ceptable », il faut déterminer la nature et la portée 
du droit garanti par l’art. 8 dans le ressort où ont eu 
lieu les fouilles et les perquisitions. Essentiellement, 
il met notre Cour en garde contre l’adhésion à une 
approche qui permettrait l’application sans discer-
nement de l’art. 8 aux enquêtes policières cana-
diennes à l’étranger. Il prétend que c’est la protec-
tion prévue par le droit de l’État étranger qui vaut 
en l’espèce et qu’elle peut être assurée en recourant 
à la démarche préconisée par le juge en chef Lamer 
dans l’arrêt Schreiber c. Canada (Procureur géné-
ral), [1998] 1 R.C.S. 841, ou en se fondant sur des 
arrêts antérieurs où notre Cour a dit que la portée 
de l’art. 8 est déterminée au moyen d’une analyse 
contextuelle. L’intervenant fait en outre observer 
que l’application sans discernement de l’art. 8 à 
l’étranger nuirait à la collaboration internationale 
dans la lutte contre la criminalité transnationale.

to Canadian authorities. The appellant asks that the 
conviction be quashed as a result of a violation of s. 
8 (though I note that he submits no argument on the 
alleged s. 8 breach or s. 24(2)).

 The respondent takes the position that the trial 
judge correctly applied a “co-operation” test to 
determine the application of the Charter, and that 
the appellant is really only challenging his factual 
finding that the RCMP officers were co-operating 
with and under the control of Turks and Caicos 
officials. It argues that the decision of the trial 
judge is entitled to deference absent a palpable and 
overriding error and notes that no such error has 
been demonstrated. The respondent further argues 
that applying the Charter in this case would result 
in imposing the Charter to the laws and proce-
dures of a foreign country, which Cook determined 
would constitute an interference with the sovereign 
authority of that country.

 The intervener, Attorney General of Ontario, 
argues that co-operation per se precludes the appli-
cation of the Charter in this case and supports the 
rulings of the courts below. The intervener does, 
however, make an alternative argument assuming 
Charter application. It argues that before determin-
ing whether Charter compliance will constitute an 
“objectionable extraterritorial effect”, it is first nec-
essary to determine the nature and scope of the 
s. 8 Charter right in the location and jurisdiction 
searched. Essentially, the intervener cautions this 
Court against endorsing an approach that would 
permit wholesale application of s. 8 to the activi-
ties of Canadian officials investigating abroad. It 
argues that protection consistent with the law of the 
foreign country is merited here and that this can be 
realized by adopting the approach of Lamer C.J. 
in Schreiber v. Canada (Attorney General), [1998] 
1 S.C.R. 841, or by relying on comments made 
by this Court in previous judgments that provide 
that the scope of s. 8 is determined by a contex-
tual approach. The intervener also emphasizes that 
a wholesale approach to applying s. 8 abroad would 
hamper international co-operation in fighting trans- 
national crime.
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III. Analyse

 Il ressort de la jurisprudence de notre Cour (en 
particulier de l’arrêt Cook, mais aussi des obser-
vations du juge La Forest dans l’arrêt R. c. Harrer, 
[1995] 3 R.C.S. 562, aux par. 11 et 12, et du juge 
en chef Lamer dans l’arrêt Schreiber, au par. 16) 
que la Charte s’applique au-delà des limites ter-
ritoriales. Les conditions et les modalités de cette 
application à l’étranger sont cependant moins cer-
taines.

A. Arrêt Cook : Solution(s) proposée(s) par les 
juges majoritaires

 Les juges majoritaires énoncent deux éléments 
leur permettant de conclure que la Charte s’appli-
que aux actes des policiers canadiens sur le fon-
dement de la nationalité (par. 25) : premièrement, 
l’acte reproché tombe sous le coup du par. 32(1) 
de la Charte; deuxièmement, l’application de la 
Charte ne porte pas atteinte à l’autorité souveraine 
de l’État étranger et ne produit donc pas d’effet 
extraterritorial inacceptable. Nombre de juristes 
estiment désormais qu’il s’agit des critères appli-
cables pour déterminer si la Charte a une portée 
extraterritoriale ou non.

 Après avoir appliqué ces deux critères aux faits 
de l’espèce, les juges majoritaires ont conclu que 
l’al. 10b) de la Charte s’appliquait aux actes des 
deux policiers de Vancouver accomplis aux États-
Unis. En ce qui concerne le premier, notre Cour 
a statué que les policiers en cause étaient des 
Canadiens, de sorte que l’acte reproché (l’omis-
sion d’informer convenablement du droit à l’as-
sistance d’un avocat) tombait sous le coup du par. 
32(1). J’estime que la même conclusion vaut pour 
les actes des agents de la GRC en l’espèce.

 Or, à la lecture des motifs majoritaires, le 
moment auquel il est satisfait au deuxième cri-
tère — l’absence d’atteinte à l’autorité souveraine 
de l’État étranger — demeure incertain. Je ne 
crois pas que la décision majoritaire apporte une 
réponse définitive. En fait, plusieurs réponses sem-
blent possibles. J’examinerai chacune d’elles.

III. Analysis

139  It is clear from this Court’s jurisprudence (nota-
bly Cook, but also comments made by La Forest J. 
in R. v. Harrer, [1995] 3 S.C.R. 562, at paras. 11 
and 12, and by Lamer C.J. in Schreiber, at para. 16) 
that the Charter’s reach does not end at the “water’s 
edge”. It is less clear, however, when and how the 
Charter applies abroad.

A. Solution(s) Presented by the Majority Judg-
ment in Cook

140  At para. 25 of Cook, the majority set out two 
factors it identified as critical to its conclusion 
that the Charter applied to the activities of the 
Canadian police in that case on the basis of nation-
ality: (1) the impugned act falls within s. 32(1) of 
the Charter; and (2) the application of the Charter 
does not interfere with the sovereign authority of 
the foreign state and thereby generate an objection-
able extraterritorial effect. These two factors have 
since been seen by many as the test for the applica-
tion of the Charter abroad.

141  Applying this test to the facts in Cook, the 
majority held that s. 10(b) of the Charter applied to 
the conduct of two Vancouver police officers in the 
United States. As to the first stage, the Court found 
that the officers involved were Canadians and thus 
the impugned act (failure to provide a proper coun-
sel warning) fell within the scope of s. 32(1). I 
would similarly find that the first branch of the test 
in Cook applies to the RCMP officers’ actions in 
this case.

142  What remains unclear about the majority’s deci-
sion in Cook is when the second branch of its test 
has been met. In my view, the majority decision in 
Cook does not provide a definitive answer. Rather, 
several possible approaches to the question, “When 
is there an interference with the sovereign author-
ity of foreign state?” appear possible on the basis of 
Cook. I review each of these below.
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(1) La collaboration

143 Le renvoi aux observations de la juge McLachlin 
dans l’arrêt Terry et l’accent mis sur la « collabora-
tion » au par. 54 de l’arrêt Cook donnent à penser 
que la collaboration porte atteinte à l’autorité sou-
veraine de l’État étranger lorsqu’elle s’accompagne 
de l’application des règles de droit et de procédure 
canadiennes et que le critère décisif pour décider 
de l’application de la Charte réside donc dans la 
« collaboration » ou la « non-collaboration » entre 
fonctionnaires canadiens et étrangers. On peut éga-
lement en conclure qu’il n’y avait pas eu de collabo-
ration dans l’affaire Cook. J’estime toutefois qu’il 
y a nécessairement eu « collaboration », du moins 
sous forme de consentement, entre policiers améri-
cains et canadiens pour que l’interrogatoire ait lieu 
(voir R. A. Harvie et H. Foster, « Let the Yanks Do 
It? The Charter, The Criminal Law and Evidence 
on a “Silver Platter” » (2001), 59 Advocate 71, 
p. 75-76).

144 Dans l’arrêt Cook, citant les remarques de la juge 
McLachlin dans l’arrêt Terry, les juges majoritaires 
laissent entendre au par. 54 que toute collaboration 
écarte totalement l’application de la Charte. En 
l’espèce, le juge du procès ne s’est pas contenté de 
conclure à la collaboration entre la GRC et le ser-
vice de police des îles Turks et Caicos pour écarter 
l’application de la Charte. Il a ajouté qu’appliquer 
la Charte à l’« enquête fondée sur la collaboration » 
dans cette affaire équivalait à imposer les normes 
canadiennes aux autorités étrangères et, partant, 
constituait une atteinte à l’autorité souveraine de 
l’État étranger. Notre Cour doit maintenant décider 
si, dans l’arrêt Cook, notre Cour a effectivement 
dégagé un critère fondé sur la « collaboration » 
pour déterminer l’applicabilité de la Charte.

145 À mon sens, la notion d’« enquête fondée sur la 
collaboration » n’est d’aucune utilité pour détermi-
ner si l’application du droit canadien produit un effet 
extraterritorial inacceptable. La première raison 
en est que dans la plupart des enquêtes menées à 
l’étranger, sinon toutes, les autorités canadien-
nes doivent collaborer avec celles de l’État étran-
ger. Les policiers canadiens qui enquêtent en sol 
étranger doivent, pour s’acquitter de leur mission, 

(1) “Co-Operation”

 The reference to Justice McLachlin’s com-
ments in Terry and the emphasis placed on “co- 
operation” at para. 54 of Cook suggest that co-
operation is tantamount to interference with for-
eign jurisdiction if it involves the application of 
Canadian laws or procedures and that the deter-
minative test for Charter application is therefore 
whether there is “co-operation” between Canadian 
and foreign officials or not. This also suggests that 
there was no co-operation in Cook. However, in 
my view, there clearly had to have been “co-opera-
tion”, at least in the form of consent, between the 
U.S. and the Canadian law enforcement officers in 
order for the interrogation to take place. (See R. A. 
Harvie and H. Foster, “Let the Yanks Do It? The 
Charter, The Criminal Law and Evidence on a 
‘Silver Platter’” (2001), 59 Advocate 71, at pp. 75-
76.)

 The majority in Cook suggests, at para. 54, by 
citing the comments of McLachlin J. in Terry, that 
once there is any co-operation, the door to the 
application of the Charter closes entirely. In the 
present appeal, the trial judge did not dispose of 
the Charter issue by simply finding that there was 
co-operation between the RCMP and Turks and 
Caicos police. He went on to find that applying the 
Charter to this particular “co-operative investiga-
tion” would result in imposing Canadian standards 
on foreign authorities, and therefore constitute an 
interference with foreign jurisdiction. This Court 
must now decide whether Cook actually created a 
test based on “co-operation” to determine Charter 
application.

 In my opinion, using “co-operative investiga-
tion” language to determine whether there is an 
objectionable extraterritorial effect of Canadian 
law is not helpful. The first problem with this 
approach relates to the fact that co-operation with 
foreign officials in the context of Canadian inves-
tigations abroad will be inevitable in most, if not 
all cases. All Canadian officers investigating in a 
foreign territory, in order to fulfill their mandate, 
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collaborer avec les fonctionnaires étrangers et se 
conformer aux lois du ressort. I. Brownlie énonce 
ce principe de droit international dans Principles 
of Public International Law (6e éd. 2003),  
p. 306 : 

[TRADUCTION] Le principe directeur veut qu’un État ne 
puisse prendre de mesures pour appliquer ses propres 
lois sur le territoire d’un autre État sans le consente-
ment de ce dernier. L’arrestation, l’assignation, l’enquête 
policière ou fiscale, l’exécution d’ordonnances de pro-
duction de documents ne peuvent avoir lieu sur le terri-
toire de l’autre État qu’en application d’un traité ou de 
quelque autre consentement.

Ce principe est repris par S. Coughlan et autres 
dans « Global Reach, Local Grasp : Constructing 
Extraterritorial Jurisdiction in the Age of 
Globalization » (2007), 6 C.J.L.T. 29, p. 32 : 
[TRADUCTION] « [U]n fonctionnaire, tel un poli-
cier, ne peut exercer ses pouvoirs d’application de 
la loi sur le territoire d’un autre État sans l’autorisa-
tion de ce dernier ».

 En outre, dans un article sur l’applicabilité du 
Quatrième Amendement à l’extérieur des États-
Unis, E. Bentley dit ce qui suit : 

[TRADUCTION] [L]es fouilles, les perquisitions et les 
saisies effectuées à l’étranger supposent nécessairement 
la collaboration de l’État étranger, et les policiers améri-
cains sont alors habituellement relégués au second rôle. 
Dans la plupart des cas — l’affaire Verdugo constituant 
un bon exemple —, « il incombe aux policiers étran-
gers de déterminer la portée de la fouille ou de la per-
quisition projetée et son caractère non abusif » et aux 
policiers américains de « se conformer aux exigences 
de l’État d’accueil ». Il en est ainsi pour des raisons juri-
diques et pratiques.

 Il est bien établi en droit international que les opé-
rations de police relèvent du seul pouvoir d’un État sur 
son territoire et que les policiers envoyés en mission 
dans un autre pays pour y effectuer une fouille ou une 
perquisition doivent obtenir au préalable l’autorisation 
de l’État d’accueil et observer ses lois. . .

 Outre le droit international, des considérations d’or-
dre pratique empêchent les États-Unis de se livrer uni-
latéralement à des opérations de police à l’étranger. 
Les policiers américains qui se rendent dans un autre 

will have to co-operate with foreign officials and 
comply with foreign law. This principle of inter-
national law is stated in I. Brownlie, Principles 
of Public International Law (6th ed. 2003), at  
p. 306:

The governing principle is that a state cannot take 
measures on the territory of another state by way of 
enforcement of national laws without the consent of the 
latter. Persons may not be arrested, a summons may 
not be served, police or tax investigations may not be 
mounted, orders for production of documents may not 
be executed, on the territory of another state, except 
under the terms of a treaty or other consent given.

It is repeated in S. Coughlan et al., “Global 
Reach, Local Grasp: Constructing Extraterritorial 
Jurisdiction in the Age of Globalization” (2007), 6 
C.J.L.T. 29, at p. 32: “[S]tate officials such as police 
cannot exercise their executive powers on the ter-
ritory of another state without that state’s permis-
sion”.

146  As well, in a paper on the extraterritorial appli-
cation of the Fourth Amendment outside the United 
States, E. Bentley, writes:

[S]earches and seizures in foreign states are of neces-
sity a cooperative endeavor, with United States agents 
routinely cast in the supporting role. In the “typical 
case,” of which Verdugo provides an example, “the for-
eign officials are the ones who decide the scope and rea-
sonableness of any proposed search,” and United States 
agents “must comply with the demands of their hosts.” 
The reasons for this are both legal and practical.

 It is a settled principle of international law that law 
enforcement operations are exclusively entrusted to 
each state within its own jurisdiction, and that when one 
state sends police to another state to conduct a search, 
it may conduct the search only with the permission, and 
conforming to the laws, of the host state. . . .

 It is not only international law, but practical realities 
as well, that prevent the United States from conduct-
ing unilateral law enforcement operations in foreign 
states. United States law enforcement agents operating 
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pays doivent s’efforcer d’accomplir leur mission tout en 
s’abstenant d’exercer les pouvoirs dont ils sont inves-
tis aux États-Unis en matière de fouille, de perquisi-
tion et de saisie. Pour que leur enquête progresse, ils 
doivent généralement obtenir la collaboration des auto-
rités de l’endroit à quelque échelon. Ils doivent sur-
monter d’autres obstacles : les particularités du régime 
juridique et politique étranger, sa culture différente en 
matière d’application de la loi et les tensions diplomati-
ques.

 Par conséquent, les opérations de police à l’extérieur 
des États-Unis se déroulent dans un cadre de collabo-
ration internationale complexe en ce qui concerne les 
différentes exigences de forme.

(« Toward an International Fourth Amendment : 
Rethinking Searches and Seizures Abroad After 
Verdugo-Urquidez » (1994), 27 Vand. J. Transnat’l 
L. 329, p. 365-366 et 368)

147 Si le critère de la « collaboration » est retenu, 
rares seront les cas où la Charte pourra s’ap-
pliquer. Examinons à cet égard la situation aux 
États-Unis. Bentley explique comment le cri-
tère américain de l’« opération conjointe » utilisé 
pour déterminer la portée de la protection consti-
tutionnelle à l’étranger (qui s’apparente à celui de 
la collaboration en ce qu’il consiste à déterminer 
si la participation des policiers américains est suf-
fisante pour que le Quatrième Amendement joue 
à l’étranger) n’a pas été appliqué avec cohérence 
par les tribunaux américains et, partant, n’a donné 
lieu qu’à une protection constitutionnelle minime  
(p. 400-402) :

 [TRADUCTION] À ce jour, je le rappelle, les tribu-
naux ont dans quelques cas seulement jugé la partici-
pation des États-Unis à une fouille et à une perquisition 
suffisante pour faire jouer le Quatrième Amendement à 
l’étranger. Au nombre des actes écartés, mentionnons 
les suivants : demander une fouille et une perquisition à 
l’étranger sans y participer ou susciter par ailleurs l’in-
térêt des autorités étrangères au point de les amener à 
effectuer une fouille et une perquisition et à transmet-
tre les éléments de preuve recueillis aux autorités amé-
ricaines; refiler un tuyau incitant la police étrangère à 
faire enquête; communiquer les renseignements deman-
dés par un gouvernement étranger; participer à une 
fouille ou à une perquisition à l’étranger à la demande 
des autorités policières de l’État en cause; prendre part 
à de l’écoute électronique à l’étranger, à condition que 

in a foreign state must try to accomplish their objec-
tives while stripped of most of the powers of search and 
arrest that they wield in the United States. To accom-
plish anything, they generally must engage the coop-
eration of local authorities at one level or another. In 
attempting to do so, they face additional hurdles, in the 
form of alien legal and political systems, divergent law 
enforcement cultures, and diplomatic frictions.

 As a result, United States extraterritorial law enforce-
ment now takes place within an elaborate framework of 
international cooperation, at all levels of formality.

(“Toward an International Fourth Amendment: 
Rethinking Searches and Seizures Abroad After 
Verdugo-Urquidez” (1994), 27 Vand. J. Transnat’l 
L. 329, at pp. 365-66 and 368)

 Adopting a “co-operation” approach as the limit 
to Charter application will result in very few situa-
tions where the Charter can apply. This can be seen 
in the American experience. Bentley describes, at 
pp. 400-402, how the U.S. “joint venture standard” 
used to determine constitutional protection abroad 
(which operates somewhat like a co-operation test 
in that it seeks to identify sufficient participation 
of U.S. officials in foreign investigation to activate 
Fourth Amendment protection) has failed to be 
applied in a coherent fashion by U.S. courts and 
has resulted in little constitutional protection:

 To date, as noted above, courts have found United 
States participation in foreign searches sufficient to 
trigger the Fourth Amendment in only a handful of 
cases. Among the activities which have been held not to 
rise to the requisite level of participation are: request-
ing, but not participating in, a foreign search, or other-
wise “triggering the interest” of foreign authorities who 
subsequently conduct a search and pass the evidence 
on to United States authorities; passing on tips which 
prompt foreign police to initiate an investigation; pass-
ing on information requested by foreign governments; 
joining foreign police in a foreign-initiated search; par-
ticipating in foreign wiretaps, as long as United States 
agents do not “initiate, supervise, control or direct” 
them; using information from an illegal foreign wiretap 
to support a United States search warrant; and even, in 
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des policiers américains ne soient pas à l’origine de la 
mesure, ne l’encadrent pas ni ne la dirigent; utiliser des 
renseignements issus d’une écoute électronique illégale 
à l’étranger pour obtenir un mandat de perquisition aux 
États-Unis; dans quelques cas, donner l’impulsion à une 
fouille ou à une perquisition à l’étranger, puis y partici-
per.

 Difficile de discerner dans ces décisions un critère 
cohérent quant au caractère conjoint de l’enquête. La 
plupart des tribunaux ont appliqué le critère énoncé dans 
l’arrêt Stonehill c. United States — ou quelque variante 
— selon lequel la participation des policiers fédéraux 
à une descente doit avoir été suffisamment importante 
pour qu’il s’agisse d’une opération conjointe. Toutefois, 
ils n’ont pas circonscrit ce critère avec cohérence, l’ap-
pliquant plutôt dans chaque cas de manière ponctuelle 
et apparemment axée sur le résultat recherché [. . .] Peu 
importe les éléments privilégiés, les tribunaux sont 
arrivés au même résultat : la participation des États-
Unis a été jugée insuffisante sauf lorsque le contraire 
était indéniable. Il appert des quelques cas où le tribu-
nal a reconnu le caractère conjoint de l’enquête que le 
Quatrième Amendement ne s’applique à l’étranger que 
lorsque les policiers américains lancent la fouille ou la 
perquisition et participent activement à son déroule-
ment.

 La Cour suprême ne saurait avoir voulu cette quasi-
suppression de l’obligation découlant du Quatrième 
Amendement lorsqu’elle a formulé la doctrine dont est 
issu le critère de l’opération conjointe. [Italiques omis.]

 Le critère de la collaboration pose selon moi un 
deuxième problème : la collaboration comme telle 
entre fonctionnaires canadiens et autorités étran-
gères ne permet pas de conclure à l’existence d’un 
effet extraterritorial inacceptable. La collaboration 
ne produit pas nécessairement un tel effet. Voilà 
pourquoi j’estime qu’il faut voir dans les obser-
vations de la juge McLachlin dans l’arrêt Terry 
la reconnaissance d’un état de fait et non l’énoncé 
d’un critère permettant de conclure à un effet extra-
territorial inacceptable.

(2) La prise en compte de certains « éléments » 
pour déterminer s’il y a atteinte à l’autorité 
souveraine de l’État étranger

 Dans l’arrêt Cook, les juges majoritaires énu-
mèrent un certain nombre de faits démontrant que, 
dans cette affaire, il n’y a pas eu d’empiétement sur 

a few cases, triggering and then participating in a for-
eign search.

 If these decisions embody a coherent standard on 
joint participation, it is difficult to perceive. While 
most courts have followed the test set out in Stonehill 
v. United States — that “Federal agents so substan-
tially participated in the raids so as to convert them into 
joint ventures” — or language essentially to that effect; 
they have failed to articulate what this test entails in 
any coherent fashion, instead applying the test in an 
ad hoc, apparently result-oriented manner to the facts 
of the case at hand. . . . Whatever factors courts have 
focused on, the result has been the same: courts have 
found insufficient United States participation in all 
but the most indisputable circumstances. If one had to 
judge by the few cases in which joint participation has 
been found, one would have to conclude that the Fourth 
Amendment does not apply abroad unless United States 
officials both initiate the search and then continue to 
participate actively as it unfolds.

 This near-elimination of Fourth Amendment liabil-
ity cannot have been intended by the Supreme Court 
when it formulated the doctrine on which the joint ven-
ture standard was based. [Emphasis deleted.]

148  A second problem with the “co-operation” 
approach, at least in my view, is the fact that co-
operation as such which occurs between Canadian 
officials and foreign authorities tells us noth-
ing about whether impermissible extraterritorial 
effects will occur. An objectionable territorial 
effect does not necessarily result from the mere 
fact of co-operation. On this basis, I think Justice 
McLachlin’s comments in Terry are better charac-
terized as a recognition of a state of affairs rather 
than a prescription of when there will be objection-
able extraterritorial effects.

(2) The “Factors” Approach to Determining 
When There Is Interference With the Sov-
ereign Authority of a Foreign State

149  At para. 50, the majority in Cook enumer-
ates a number of factual elements that demon-
strate why there is no interference with U.S.  
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la compétence territoriale des États-Unis : (1) l’ar-
restation et l’interrogatoire avaient fait suite à une 
demande d’extradition présentée par le Canada; 
(2) l’infraction avait été commise uniquement au 
Canada et son auteur devait y être poursuivi; (3) 
les autorités américaines étaient restées à l’écart de 
l’enquête; (4) seuls les policiers canadiens avaient 
mené l’interrogatoire (par. 50). Harvie et Foster 
(aux p. 75-76) y voient le véritable critère énoncé 
par la majorité, lui reprochant d’être peu clair et 
difficile d’application par les tribunaux inférieurs 
et de donner lieu à une [TRADUCTION] « analyse 
ardue et compliquée ».

150 J’ai du mal à comprendre comment ces éléments 
peuvent constituer un « critère ». Cela revient à dire 
laconiquement que l’on saura ce qu’est une atteinte 
lorsqu’on en verra une. Quoi qu’il en soit, tel est 
le genre de « critère » que notre Cour aurait établi 
dans l’arrêt Cook selon l’appelant, qui soutient que 
cet arrêt s’applique en l’espèce au regard des faits. 
De toute évidence, il est nécessaire de doter d’un 
fondement plus rationnel la règle régissant l’appli-
cation de la Charte à l’étranger.

(3) L’identité des instigateurs de l’enquête 
comme élément déterminant de l’atteinte à 
l’autorité souveraine de l’État étranger

151 D’aucuns ont laissé entendre que des éléments 
énoncés par les juges majoritaires dans l’arrêt Cook 
se dégage le principe que la Charte s’applique lors-
que l’enquête canadienne est menée à l’étranger 
sans que les autorités étrangères ne procèdent à une 
enquête indépendante (Harvie et Foster, p. 76). Dans 
« Charter Without Borders? The Supreme Court of 
Canada, Transnational Crime and Constitutional 
Rights and Freedoms » (2004), 27 Dal. L.J. 235, p. 
242, R. J. Currie affirme que dans l’arrêt Cook, les 
juges majoritaires ont reconnu l’application de la 
Charte à l’interrogatoire parce que [TRADUCTION] 
« même si ce dernier avait eu lieu aux États-Unis, 
l’application de la Charte ne portait pas atteinte à la 
souveraineté de ce pays puisqu’elle visait les actes 
de policiers canadiens accomplis dans le cadre 
d’une enquête canadienne dont le but ultime était 
la tenue d’un procès criminel au Canada ». Selon 
Coughlan et autres, [TRADUCTION] « l’applicabilité 

territorial jurisdiction on the facts in that case. 
These are: (1) the arrest and interrogation were ini-
tiated by a Canadian extradition request; (2) the 
offence was committed exclusively in Canada and 
was to be prosecuted in Canada; (3) the U.S. author-
ities did not become involved in the investigation; 
and (4) the interrogation was conducted solely by 
Canadian police officers. Harvie and Foster, at pp. 
75-76, suggest that this is in fact the test advanced 
by the majority and criticize it as “a difficult and 
complex analysis”, not straightforward enough, and 
difficult for lower courts to apply.

 I have difficulty seeing how these factors estab-
lish a “test”. Rather, this approach is based on a 
determination that seems as vague as “We will 
know what an interference is when we see one”. 
Nevertheless, this is the type of “test” the appel-
lant seems to suggest Cook stands for by arguing 
that his situation falls within the factual confines of 
Cook. There is clearly a need to define a more prin-
cipled articulation of the rule governing the appli-
cation of the Charter abroad.

(3) Who Initiates the Investigation as Determi-
native of When There Is Interference With 
the Sovereign Authority of a Foreign State

 It has been suggested that the principle that can 
be distilled from the factors raised by the major-
ity in Cook is that the Charter will apply when 
the Canadian investigation abroad occurs absent 
an independent foreign investigation (see Harvie 
and Foster, at p. 76). R. J. Currie, in “Charter 
Without Borders? The Supreme Court of Canada, 
Transnational Crime and Constitutional Rights 
and Freedoms” (2004), 27 Dal. L.J. 235, at p. 242, 
states that the majority of the Court in Cook per-
mitted Charter application to the interrogation 
in that case because “even though it occurred on 
U.S. territory, [it] did not interfere with American 
sovereignty since it was directed at the activities 
of Canadian officers acting within the context of a 
Canadian investigation, aimed at the ultimate result 
of a criminal trial in Canada”. Coughlan et al., at 
p. 57, footnote 58, identifies the basis for applying 
the Charter in Cook as follows: “The application of 
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de la Charte dans ce genre d’affaire [Cook] paraît 
dépendre du fait que les policiers canadiens mènent 
leur propre enquête avec le consentement des auto-
rités étrangères ou qu’ils agissent sous l’autorité de 
la police étrangère » (p. 57, note 58).

 Notre Cour a confirmé ce point de vue dans l’ar-
rêt Cook : « Il se peut bien qu’un cas différent se 
présente où, par exemple, les autorités canadien-
nes participent, à l’étranger, à une enquête menée 
par des autorités étrangères conformément à des 
procédures étrangères » (par. 54 (je souligne)). On 
peut conclure de l’emploi du terme « menée » que 
l’enquête est entreprise par les autorités étrangères. 
Par conséquent, il sera satisfait au critère énoncé 
dans l’arrêt Cook si l’enquête est entreprise par des 
Canadiens et que la preuve recueillie doit être uti-
lisée au Canada. Les faits de la présente affaire 
donnent à penser que l’enquête a effectivement été 
entreprise par les policiers canadiens et que les 
autorités des îles Turks et Caicos se sont contentées 
de faciliter leur enquête.

 À mon avis, il n’y a pas de fondement rationnel à 
la décision de ne pas appliquer la Charte aux poli-
ciers canadiens qui participent activement à une 
enquête uniquement parce que ce ne sont pas eux 
qui l’ont entreprise.

(4) La « direction » de l’enquête par les auto-
rités étrangères comme élément détermi-
nant de l’application extraterritoriale de la 
Charte

 L’approche que je proposais dans l’arrêt Cook 
apportait une solution à l’indétermination de la 
démarche des juges majoritaires axée sur cer-
tains « éléments » ou sur la « collaboration ». Le 
juge du procès semble avoir déduit de mes motifs 
concordants que je préconisais un critère fondé sur 
la « direction » de l’enquête et avoir jugé ce cri-
tère facile à concilier avec les motifs majoritai-
res. Voici comment cette interprétation du critère 
de la « direction » a été résumée : [TRADUCTION] 
« D’une part, il n’y a pas d’atteinte à la Charte si la 
preuve est obtenue par les policiers de l’État d’ac-
cueil ou sous leur autorité. D’autre part, la Charte 

the Charter in this kind of case appears to turn on 
whether the Canadian police are conducting their 
own investigative activities with the consent of the 
foreign authorities to do so, or whether they are 
engaged in policing activities under the direction 
of the foreign police authority.”

152  The statement in Cook, at para. 54, that “It 
may well be a different case where, for example, 
Canadian authorities participate, on foreign terri-
tory, in an investigative action undertaken by for-
eign authorities in accordance with foreign pro-
cedures” supports this view (emphasis added). 
“Undertaken” can be seen to refer to an investiga-
tion initiated by foreign authorities. Therefore, as 
long as the investigation is initiated by Canadians 
and the evidence is sought to be used in Canada, 
compliance with the test in Cook will be achieved. 
The facts of this case do tend to support the view 
that this was indeed an investigation initiated by 
Canadians and that the role played by Turks and 
Caicos authorities was merely one of facilitating 
the RCMP’s investigation.

153  I see no principled basis why the Charter would 
not apply to Canadian officials who are actively 
involved in an investigation just because they did 
not initiate the investigation.

(4) Foreign “Control” Over the Investigation as 
the Limit on the Extraterritorial Applica-
tion of the Charter

154  The approach I suggested in my concurring rea-
sons in Cook offered a solution to the indetermi-
nacy presented by the majority’s “factors” or “co-
operation” approaches. It would appear that the 
trial judge in this case interpreted my reasons to 
call for such a “control” test and found this test to 
be easily reconcilable with the majority reasons in 
Cook. This view of the “control” test has been sum-
marized as follows: “On the one hand, no Charter 
breach occurs if the evidence is obtained by the 
host officers or under their supervision. On the 
other hand, the Charter does apply if the Canadian 
authorities are primarily responsible for obtaining 
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s’applique si les autorités canadiennes sont les prin-
cipales responsables de l’obtention de la preuve » 
(Harvie et Foster, p. 74). Le critère de la « direc-
tion » resserrerait donc celui de la « collabora-
tion » examiné précédemment. Or, dans la plupart 
des enquêtes menées à l’étranger, les policiers de 
l’endroit « dirigent » l’enquête puisque les poli-
ciers canadiens doivent s’acquitter de leur mission 
avec leur consentement et sous leur autorité, en se 
conformant généralement à la procédure de l’État 
étranger.

(5) L’imposition des normes canadiennes 
comme élément déterminant de l’atteinte à 
l’autorité souveraine de l’État étranger

155 Dans l’arrêt Cook, les juges majoritaires ont 
également laissé entendre que la Charte ne s’appli-
que pas lorsque les normes du droit pénal canadien 
seraient imposées aux fonctionnaires étrangers ou 
qu’elles supplanteraient les règles de procédure 
de l’État étranger (par. 54). Telle est selon moi la 
conclusion que le juge du procès a tirée à l’issue 
de son analyse, dont il ressort principalement que 
les agents de la GRC ont agi sous l’autorité des îles 
Turks et Caicos. En effet, au par. 30 de ses motifs, 
où il se penche sur les prétentions de la défense fon-
dées sur l’art. 8, le juge du procès signale la recon-
naissance tacite par la défense de [TRADUCTION] 
« la conclusion inéluctable que le droit pénal étran-
ger — substantiel ou procédural — s’applique ».

156 Ce critère contribue sans doute à régler la ques-
tion dans le cas où les policiers canadiens agissent 
de façon indépendante : ils doivent s’acquitter de 
leurs obligations habituelles suivant la Charte. Il 
repose sur deux prémisses : (1) si la Charte s’ap-
plique, les exigences canadiennes s’appliquent 
intégralement; (2) certaines enquêtes à l’étranger 
seront assujetties au droit canadien. Si comme dans 
l’affaire Cook, les policiers canadiens peuvent s’ac-
quitter de leurs obligations constitutionnelles de 
façon indépendante (et non avec le consentement 
de l’État étranger, selon le juge LeBel), il n’y aura 
pas d’atteinte. En revanche, si l’aide ou l’autorisa-
tion des autorités étrangères est requise, l’observa-
tion intégrale des exigences canadiennes à l’égard 

the evidence” (Harvie and Foster, at p. 74). A “con-
trol” test would thus be seen as a precision on the 
“co-operation” test discussed above, but this over-
looks the fact that in most foreign investigations 
foreign officers will be in “control” since Canadian 
officials must operate in the foreign territory under 
their consent and guidance, usually relying on their 
procedures.

(5) Imposing Canadian Standards as Deter-
minative of When There Is an Interference 
With the Sovereign Authority of a Foreign 
State

 The majority reasons in Cook also suggest that 
the Charter will not apply where Canadian crimi-
nal law standards are imposed on foreign officials 
or where they would supplant foreign procedures 
(para. 54). I believe that this is what the trial judge 
in the case at bar concluded in his analysis. Above 
any other determination, in my view, his analysis 
emphasized the fact that the RCMP officers were 
subject to Turks and Caicos authority. This can be 
seen at para. 30, where, analysing the s. 8 argu-
ments of the defence, he notes a tacit recognition 
by the defence of “the inescapable conclusion that 
foreign criminal law and procedures are engaged”.

 Adopting this approach will no doubt help 
resolve the issue where Canadian officers act inde-
pendently; they will have to satisfy their normal 
Charter obligations. The test rests on two assump-
tions: (1) that whenever the Charter does apply, 
Canadian standards are applied wholesale; and 
(2) that some investigations occurring in a foreign 
state will be regulated by Canadian law. When the 
Canadian officers can meet their Charter obliga-
tion independently (and not by consent, as argued 
by LeBel J.), as was the case in Cook, there will be 
no interference. But when the assistance or author-
ization of foreign authorities is required, fulfill-
ing Canadian standards for some Charter rights 
will always result in an interference if they are, as 
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de certains droits garantis par la Charte, comme si 
l’enquête se déroulait au Canada, donnera toujours 
lieu à une atteinte. Par exemple, satisfaire aux exi-
gences découlant de l’art. 8 aura pour effet d’im-
poser aux îles Turks et Caicos les normes cana-
diennes en matière de mandats et d’exiger de leurs 
fonctionnaires qu’ils accomplissent certains actes. 
Il en résultera un effet extraterritorial inaccepta-
ble.

 Or, cette démarche rend incohérente l’applica-
tion des garanties juridiques de la Charte en ce que 
certains droits, dont ceux prévus à l’al. 10b), pour-
raient s’appliquer, comme dans l’affaire Cook, mais 
non ceux garantis à l’art. 8, ni peut-être même ceux 
que confère l’art. 9. Une telle application « morce-
lée » de la Charte paraît assez irrationnelle. Bien 
que les juges majoritaires dans l’arrêt Cook aient 
appuyé la conclusion contraire en affirmant que la 
Charte ne s’appliquera que dans de « rares circons-
tances » (par. 25), je préfère le point de vue opposé 
du juge en chef Lamer dans l’arrêt Schreiber, à 
savoir que « [les agents canadiens] sont clairement 
assujettis au droit canadien, y compris la Charte, 
à l’intérieur du Canada et, dans la plupart des cas, 
à l’extérieur du Canada » (par. 16, cité dans l’arrêt 
Cook, par. 46).

B. Solution de rechange à l’approche des juges 
majoritaires dans l’arrêt Cook

 Il appert donc que les différentes avenues propo-
sées par notre Cour dans l’arrêt Cook pour déter-
miner s’il y a atteinte ou non à l’autorité souveraine 
d’un État étranger comportent des failles. Une solu-
tion pourrait être de se tourner vers les motifs dissi-
dents de la juge L’Heureux-Dubé dans cette affaire 
et, au nom de la courtoisie internationale, de s’abs-
tenir d’appliquer la Charte au-delà des limites ter-
ritoriales. Mais il y a une autre possibilité.

 Le paragraphe 32(1) est libellé comme suit : 

 32. (1) La présente charte s’applique :

a) au Parlement et au gouvernement du Canada, 
pour tous les domaines relevant du Parlement, y 
compris ceux qui concernent le territoire du Yukon 
et les territoires du Nord-Ouest;

said earlier, applied wholesale, as if the investiga-
tion was being held in Canada. For example, meet-
ing Canadian s. 8 standards abroad will then mean 
imposing warrant requirements and standards on 
Turks and Caicos and requiring a certain conduct 
of Turks and Caicos officials. This generates objec-
tionable extraterritorial effects.

157  But this approach produces inconsistent appli-
cation of the Charter’s protection of legal rights 
because some rights, such as s. 10(b), could apply, 
as in Cook, but s. 8 and maybe s. 9 never will. This 
sort of “patchwork” approach to the Charter seems 
quite unprincipled. I recognize that the majority 
in Cook having said that the Charter would only 
apply in “rare circumstances” (see para. 25) sup-
ports the opposite inference; but I prefer the con-
trary view of Lamer C.J. in Schreiber, at para. 
16, that “[Canadian] officials are clearly subject 
to Canadian law, including the Charter, within 
Canada, and in most cases, outside it” (cited in 
Cook, at para. 46).

B. An Alternative to the Majority Approach in 
Cook

158  It thus appears that the various approaches to 
determining when there is an interference with 
the sovereign authority of a foreign state presented 
by this Court’s decision in Cook are problematic. 
One solution is to revert to the dissenting posi-
tion of L’Heureux-Dubé J. in Cook and cut off the 
Charter’s reach at the “water’s edge” on the basis 
that comity requires it. But there is an alternative to 
this displacement of the Charter.

159  Section 32(1) provides as follows:

 32. (1) This Charter applies

(a) to the Parliament and government of Canada in 
respect of all matters within the authority of Parlia-
ment including all matters relating to the Yukon Ter-
ritory and Northwest Territories; and
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b) à la législature et au gouvernement de chaque 
province, pour tous les domaines relevant de cette 
législature.

Ce libellé n’étend pas l’application de la Charte 
aux actes des fonctionnaires étrangers. Toutefois, il 
n’écarte pas son application aux policiers canadiens 
en mission à l’étranger. On ne peut donc conclure 
que la Charte a quelque effet juridique sur un poli-
cier étranger ou sur l’application du droit étranger.

160 Contrairement au juge LeBel, je ne crois pas que 
le domaine échappe à la compétence du Parlement 
et des législatures provinciales suivant le par. 32(1) 
s’il n’est pas possible de faire appliquer le droit 
canadien à l’extérieur du Canada (par. 69). À mon 
sens, la compétence que confère le par. 32(1) vise 
tous les actes des policiers canadiens précisément 
parce que l’art. 32 ne distingue pas entre les mesu-
res prises au Canada et celles prises à l’étranger. Il 
ne serait pas fondé non plus, à mon avis, de faire 
une distinction dès le moment où le policier cana-
dien foule le sol étranger. Comme je l’ai souligné 
dans l’arrêt Cook, « [l]a qualité d’agent de l’État 
[du policier] ne change pas à la frontière, même 
s’il perd tous les pouvoirs coercitifs conférés par  
l’État d’origine [. . .] [V]u sous l’angle du système 
de droit d’origine, le policier est toujours le repré-
sentant du gouvernement d’origine » (par. 120). Ce 
n’est pas parce qu’on ne peut lui donner d’effet dans 
un pays étranger que le droit canadien ne peut s’ap-
pliquer à un fonctionnaire canadien. J’insiste entre 
autres sur le fait que certaines lois canadiennes 
s’appliquent en fonction de la nationalité indépen-
damment du lieu de perpétration du crime : voir le 
par. 7(4.1) (crimes sexuels commis à l’étranger) et 
les par. 7(3.7) à 7(3.75) (crimes contre l’humanité) 
du Code criminel, L.R.C. 1985, ch. C-46.

161 Je ne crois pas qu’il faille interpréter l’expression 
« domaines relevant du Parlement ou des législatu-
res provinciales » de manière restrictive comme le 
fait mon collègue au par. 69 de ses motifs pour défi-
nir les obligations des policiers canadiens en mis-
sion à l’étranger. Une telle interprétation atténuée 
du par. 32(1) de la Charte me gêne. Ce paragraphe 
précise l’identité de l’acteur et non le lieu où il agit. 
En l’espèce, le domaine est une enquête criminelle 

(b) to the legislature and government of each prov-
ince in respect of all matters within the authority of 
the legislature of each province.

These terms do not extend the application of the 
Charter to the actions of foreign officials. But 
they do not imply that the Charter cannot apply to 
Canadian police officials acting abroad. There can 
be no suggestion, therefore, that the Charter cre-
ates any legal consequences whatsoever for a for-
eign agent or for the application of foreign law.

 I would disagree with LeBel J. that if one cannot 
enforce Canadian law outside Canada the matter 
falls outside the authority of Parliament and the 
provincial legislatures under s. 32(1) (para. 69). I 
think s. 32(1) includes all actions of Canadian police 
officers precisely because s. 32 does not distinguish 
between actions taken on Canadian soil and actions 
taken abroad. It would also be unprincipled, in my 
view, to draw a distinction the moment a Canadian 
police officer’s foot touches foreign soil. As I noted 
in Cook, at para. 120: “the status of a police officer 
as an officer of the state is not altered by crossing a 
jurisdictional border, even if he or she is deprived 
of all the coercive powers conferred by the home 
state. . . . From the perspective of the home legal 
system, . . . police officers are still representatives 
of their home government.” The fact that Canadian 
law is not enforced in a foreign country does not 
mean that it cannot apply to a Canadian govern-
ment official. I would note in particular that some 
Canadian laws apply on the basis of nationality 
wherever the crime is committed: see s. 7(4.1) of 
the Criminal Code, R.S.C. 1985, c. C-46, on sex 
crimes committed outside Canada and ss. 7(3.7) to 
7(3.75) on crimes against humanity.

 I do not think a restrictive interpretation of the 
words “matters that are within the authority of 
Parliament or the provincial legislatures”, adopted 
at para. 69 of my colleague’s reasons, is warranted 
in discussing the obligations of Canadian police 
officers operating in another country. I am uncom-
fortable with such a “reading down” of s. 32(1) of 
the Charter. Section 32(1) of the Charter defines 
who acts, not where they act. In the instant case, the 
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canadienne nécessitant l’intervention de policiers 
canadiens à l’étranger, et il est clair qu’il « relève » 
du Parlement ou des législatures provinciales. Je 
m’étonne que mon collègue considère que l’en-
quête tombe sous le coup du par. 32(1) de la Charte 
dans un cas (au Canada), mais pas dans l’autre (à 
l’étranger). Si leurs activités d’enquête à l’étranger 
ne « relèvent » pas du Parlement ou des législatu-
res provinciales, les policiers canadiens n’ont aucun 
pouvoir d’enquête à l’étranger. Or, ils possèdent de 
toute évidence ce pouvoir, comme notre Cour l’a 
dit dans l’arrêt Libman c. La Reine, [1985] 2 R.C.S. 
178.

 Il faut en outre reconnaître que l’application de 
la Charte comme telle aux actes de fonctionnai-
res canadiens à l’étranger ne porte pas automati-
quement atteinte à l’autorité souveraine de l’État 
en cause. Dans l’affaire Cook, où j’ai retenu le cri-
tère de la « direction », j’ai conclu qu’assujettir les 
fonctionnaires canadiens à la Charte ne portait 
pas atteinte à l’autorité souveraine ni ne créait de 
« conflit », car la Charte ne rend aucun acte obliga-
toire, mais impose certaines limites aux fonction-
naires dans l’exercice de leurs fonctions : 

[L]es droits garantis par les articles applicables de la 
Charte ne sont pas de nature impérative, leur applica-
tion est plutôt subordonnée au déploiement des activi-
tés d’enquête expressément prévues. Donc, si une règle 
d’enquête en vigueur dans l’État étranger va directe-
ment à l’encontre d’une disposition de la Charte, il n’y 
a toujours pas de conflit parce que la Charte ne rend 
aucune enquête obligatoire; elle prévoit simplement que 
s’il y a enquête, celle-ci doit respecter certaines condi-
tions. Il s’ensuit en outre que l’application de la Charte 
aux fonctionnaires canadiens n’a aucune incidence sur 
le système de droit étranger.

. . .

Ainsi qu’il ressort de l’analyse qui précède, il n’est 
nullement question de « conflit » entre les règles de 
procédure de l’État étranger et les règles de procé-
dure canadiennes. Si la procédure obligatoire de l’État 
étranger accorde une protection inférieure à celle de la 
norme imposée par la Charte, les policiers canadiens 
ne peuvent pas diriger la partie de l’enquête qui y est 
soumise, ni y jouer le rôle principal. Pour l’essentiel, 

matter is a Canadian criminal investigation involv-
ing Canadian police acting abroad, which clearly 
makes it a matter within the authority of Parliament 
or the provincial legislatures. It appears strange to 
me that my colleague could see an investigation as 
falling under s. 32(1) of the Charter in one case (in 
Canada) and not the other (outside Canada). If the 
investigative activities of Canadian police officers 
abroad do not fall under “matters that are within 
the authority of Parliament or the provincial legis-
latures”, then the officers would have no jurisdic-
tion whatsoever to be conducting investigations 
abroad. Clearly, they do, as found in Libman v. The 
Queen, [1985] 2 S.C.R. 178.

162  The second thing that must be recognized is 
that the application of the Charter as such to the 
actions of Canadian officials does not automati-
cally result in an interference with the sovereign 
authority of foreign states. In Cook, where I had 
adopted the “control” test, I found that there was no 
interference or “conflict” with sovereign authority 
when Canadian officials are subject to the Charter 
because the Charter does not mandate specific 
conduct, but rather imposes certain limits on the 
conduct of government officials:

[T]he nature of the rights contained in the relevant sec-
tions of the Charter are not mandatory, but rather con-
ditional upon the occurrence of specified investigatory 
activities. Thus, if there is a rule of investigation in the 
foreign jurisdiction that directly contradicts a Charter 
provision, there is still no conflict. The reason for this 
is that the Charter does not impose any obligation to 
investigate; it simply requires that if an investigation is 
made by the officer, it must be conducted in accordance 
with certain conditions. It follows from this, moreover, 
that the application of the Charter to the Canadian offi-
cial has no impact on the foreign legal system.

. . .

As is clear from the discussion above, there is no ques-
tion of a “conflict” between foreign procedures and 
Canadian procedures. If the compulsory foreign pro-
cedure adopted falls below the standard required by 
the Charter, then the Canadian officials may not take 
a directing or primary role in the part of the investiga-
tion involving those techniques. In essence, they may 
not exercise, even when invited to do so by the foreign 
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même à la demande des autorités de l’État étranger, ils 
ne peuvent pas exercer les pouvoirs que prétendent leur 
conférer les méthodes d’enquête de cet État. Voilà qui 
n’est pas plus compliqué que l’obligation imposée par 
la Charte sur le territoire du Canada. [Je souligne; par. 
143 et 150.]

Si l’on enjoint clairement aux autorités canadiennes 
de s’abstenir de prendre la direction d’une enquête 
non conforme à la Charte, la question de savoir si 
l’application de la Charte porte atteinte à l’autorité 
souveraine d’un État étranger ne se pose jamais. Si 
le critère de la « direction » n’est pas retenu comme 
le prescrit l’arrêt Cook, nous devons déterminer les 
cas dans lesquels la simple collaboration des poli-
ciers canadiens avec les autorités étrangères sera 
attentatoire.

163 Le juge LeBel reconnaît que le droit internatio-
nal ne fait pas obstacle à ce que le Canada limite 
son champ d’action et celui de ses fonctionnaires 
(par. 97 de ses motifs). Il concède en outre que sa 
conclusion repose en dernière analyse sur la consi-
dération d’intérêt public qu’est la participation du 
Canada à la lutte contre la criminalité transnatio-
nale : 

Comme la Charte n’autorise pas l’action de l’État, mais 
ne fait que la circonscrire, ne pourrait-on pas préten-
dre qu’elle « s’applique » à l’enquête extraterritoriale 
en empêchant un policier canadien de participer à une 
enquête à l’étranger qui ne respecte pas le droit cana-
dien? Le droit international n’offre qu’un élément de 
réponse. L’interdiction faite à un policier canadien de 
prendre part à l’enquête assurerait certes le respect du 
droit international et de la Charte, mais l’enquête ne 
pourrait avoir lieu. L’inconvénient serait majeur. La 
réponse complète réside donc à la fois dans le droit 
international et dans la nécessité que l’activité crimi-
nelle transfrontalière fasse l’objet d’enquêtes et de 
poursuites.

Je ne conteste pas l’importance de cette considéra-
tion d’intérêt public ni la nécessité que le Canada 
participe à la lutte contre la criminalité transna-
tionale. Toutefois, je ne vois pas en quoi la Charte 
nous empêche de tenir compte de cet impératif 
social majeur si l’on oblige les policiers canadiens 
à respecter les valeurs fondamentales du Canada. 
J’examine maintenant plus à fond les exigences 
auxquelles les fonctionnaires canadiens doivent 

authority, the powers purportedly conferred on them by 
the foreign investigatory procedures. This is no more 
complex than the obligation imposed by the Charter 
within Canada. [Emphasis added; paras. 143 and 150.]

By putting the onus squarely on Canadian author-
ities to not exercise control if the investigatory 
action is not Charter compliant, we never have to 
ask whether the application of the Charter results 
in an interference with sovereign authority of a 
foreign state. If the “control” test is not adopted, 
as prescribed by Cook, we must consider in what 
circumstances there will be interference in cases 
where Canadian officers simply co-operate with 
foreign authorities.

 At para. 97 of his reasons, LeBel J. concedes 
that international law does not prohibit Canada 
from imposing restraints on its own conduct and 
that of its officials. He admits that it is the policy 
consideration of Canadian participation in the fight 
against transnational crime that ultimately informs 
his conclusion:

Since the Charter does not authorize state action, but 
simply operates as a limit on such action, could it not be 
said that the Charter “applies” to extraterritorial inves-
tigations by prohibiting Canadian officers from par-
ticipating in investigations abroad that do not conform 
to Canadian law? International law provides only part 
of the answer to this question. To prohibit Canadian 
officers from participating would indeed ensure con-
formity with both international law and the Charter; 
however, it would also mean that the investigation could 
not be conducted. This is a serious concern. The com-
plete answer therefore lies both in international law and 
in the need to address the challenges of investigating 
and prosecuting transborder criminal activity.

I do not question the importance of this policy con-
sideration and the need for Canada to participate in 
the fight against transnational crime. However, I fail 
to see how the Charter prevents us from taking into 
account this important societal need while holding 
Canadian officers to their obligation to respect fun-
damental Canadian values. Let me then examine 
more closely what Charter compliance demands 
of Canadian officials. For present purposes I will 
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satisfaire pour se conformer à la Charte. Pour les 
besoins du présent pourvoi, je m’en tiendrai aux 
garanties juridiques prévues aux art. 7 à 14 de la 
Charte.

 Les dispositions de la Charte conférant des 
garanties juridiques sont très différentes de celles 
du Code criminel, y compris celles qui interdisent 
aux fonctionnaires canadiens de se livrer à des actes 
contraires aux droits fondamentaux de la personne. 
Par exemple, suivant le par. 269.1(1) du Code cri-
minel, est coupable d’un acte criminel et passible 
d’un emprisonnement « le fonctionnaire qui — ou 
la personne qui, avec le consentement exprès ou 
tacite d’un fonctionnaire ou à sa demande — tor-
ture une autre personne ».

 Les dispositions de la Charte prévoyant des 
garanties juridiques sont également très différen-
tes de celles du Code criminel ou d’autres lois qui 
établissent la procédure à suivre dans un cas donné. 
Par exemple, le Code criminel précise les circons-
tances dans lesquelles un mandat de perquisition 
ou d’arrestation est nécessaire (voir, p. ex., les art. 
487 à 489 et le par. 495(2)) et celles où il ne l’est 
pas (voir, p. ex., l’art. 462 et les par. 117.02(1) et 
(2), 199(2), 254(2) à (4) et 495(1)). En outre, sui-
vant le critère de l’arrêt Waterfield, la common law 
confère au policier le pouvoir, dans certaines cir-
constances, d’effectuer une fouille ou une perqui-
sition et de détenir une personne sans obtenir au 
préalable un mandat (R. c. Godoy, [1999] 1 R.C.S. 
311, R. c. Mann, [2004] 3 R.C.S. 59, 2004 CSC 52 
et Dedman c. La Reine, [1985] 2 R.C.S. 2).

 Dans la Charte, les garanties juridiques ne dic-
tent ni n’interdisent aucun acte aux fonctionnaires 
canadiens. Il s’agit plutôt de principes fondamen-
taux — formulés de façon générale concernant 
le traitement des personnes — qui permettent de 
déterminer la légitimité d’une règle de procédure 
pénale ou d’une mesure prise par un fonction-
naire canadien. Les principes consacrés par ces 
dispositions sont larges, et les tribunaux en tirent 
des principes directeurs. Prenons l’art. 8 selon 
lequel « [c]hacun a droit à la protection contre les 
fouilles, les perquisitions et les saisies abusives ». 
De ce principe général les tribunaux en ont dégagé 

limit my examination to the Legal Rights set out in 
ss. 7-14 of the Charter.

164  The Legal Rights provisions of the Charter are 
very different from the provisions one can find in 
the Criminal Code, although there are provisions 
of the Criminal Code that prohibit specific con-
duct by Canadian officials based on the recognition 
of fundamental human rights. Take, for example, 
s. 269.1(1) which makes “[e]very official, or every 
person acting at the instigation of or with the con-
sent or acquiescence of an official, who inflicts tor-
ture on any other person” liable of an indictable 
offence.

165  The Legal Rights provisions of the Charter 
are also very different from the provisions in the 
Criminal Code, or other statutes, that stipulate spe-
cific criminal procedures that must be followed in a 
given case. For example, the Criminal Code speci-
fies the circumstances in which search or arrest war-
rants are necessary (see for example ss. 487 to 489 
and 495(2) of the Criminal Code), as well as those 
when they are not (see for example ss. 117.02(1), (2), 
199(2), 254(2) to (4), 462 and 495(1)). Police also 
have powers to search and detain without a warrant 
in certain circumstances at common law under the 
Waterfield test (R. v. Godoy, [1999] 1 S.C.R. 311, 
R. v. Mann, [2004] 3 S.C.R. 59, 2004 SCC 52, and 
Dedman v. The Queen, [1985] 2 S.C.R. 2).

166  The Legal Rights provisions of the Charter 
neither mandate nor prohibit specific conduct by 
Canadian officials. Rather they lay down a number 
of fundamental principles — framed as general 
propositions regarding the treatment of individu-
als — that are used to scrutinize the legitimacy 
of the specific criminal procedures and conduct 
of Canadian officials. The principles embodied 
within these provisions are broadly worded and 
from these courts draw out further guiding princi-
ples. Consider s. 8 of the Charter, which puts forth 
the principle that “[e]veryone has the right to be 
secure against unreasonable search or seizure.” 
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d’autres précisant ce qu’est une fouille ou une per-
quisition non « abusive ». Notre Cour a notamment 
statué que : (1) l’art. 8 vise à protéger les particu-
liers contre les intrusions injustifiées de l’État dans 
leur vie privée (Hunter c. Southam Inc., [1984] 2 
R.C.S. 145); (2) ce droit au respect de la vie privée 
ne confère cependant qu’une « attente raisonnable 
en matière de vie privée » (R. c. Evans, [1996] 1 
R.C.S. 8); (3) l’autorisation préalable, lorsqu’elle 
peut être obtenue, est nécessaire pour que la fouille, 
la perquisition ou la saisie ne soit pas abusive (arrêt 
Hunter); (4) l’auteur de l’autorisation préalable doit 
être une personne neutre et impartiale qui est en 
mesure d’agir de façon judiciaire (arrêt Hunter); 
(5) il doit être convaincu par un témoignage objec-
tif sous serment qu’il existe des motifs raisonna-
bles et probables de croire qu’une infraction a été 
commise et que la perquisition permettra de décou-
vrir des éléments de preuve liés à l’infraction (arrêt 
Hunter); et, (6) pour qu’elle ne soit pas abusive, la 
fouille ou la perquisition doit être autorisée par la 
loi, la loi ne doit avoir elle-même rien d’abusif et 
la fouille ou la perquisition ne doit pas être effec-
tuée d’une manière abusive (R. c. Caslake, [1998] 1 
R.C.S. 51).

167 Il incombe au tribunal d’interpréter les princi-
pes généraux de la Charte, d’en tirer de nouveaux 
principes et de les appliquer aux faits de chaque 
espèce. Jusqu’à maintenant, ce processus incessant 
a produit un ensemble de règles applicables dans 
notre système de justice. L’application de ces prin-
cipes à des faits et les règles qui s’en dégagent ne 
doivent toutefois pas être confondues avec les prin-
cipes plus abstraits que consacre la Charte.

168 Par exemple, selon l’interprétation dont a fait 
l’objet l’al. 10b), un policier exerçant au Canada doit 
informer une personne sans délai, dès sa mise sous 
garde, de son droit à l’assistance d’un avocat et lui 
donner convenablement accès à un avocat si elle se 
prévaut de ce droit. Sauf s’il agit de façon indépen-
dante comme dans l’affaire Cook, le policier qui 
enquête à l’étranger doit se soumettre aux autorités 
et à la procédure étrangère. Lorsqu’une personne 
est détenue et interrogée par un policier étranger, 
le policier canadien qui participe à l’interrogatoire 

This general principle has engendered a number of 
further principles determining what constitutes a 
“reasonable” search. This Court has stated in pre-
vious cases that: (1) the purpose behind s. 8 is to 
protect the privacy of individuals from unjustified 
state intrusion (Hunter v. Southam Inc., [1984] 2 
S.C.R. 145); (2) this interest in privacy is, however, 
limited to a “reasonable expectation of privacy” 
(R. v. Evans, [1996] 1 S.C.R. 8); (3) wherever fea-
sible, prior authorization must be obtained in order 
for a search and seizure to be reasonable (Hunter); 
(4) prior authorization must be given by someone 
who is neutral and impartial and who is capable of 
acting judicially (Hunter); (5) the person granting 
the authorization must be satisfied by objective evi-
dence on oath that there are reasonable and prob-
able grounds for believing that an offence has been 
committed and that a search of the place for which 
the warrant is sought will find evidence related to 
that offence (Hunter); (6) a search is reasonable if it 
is authorized by law, if the law itself is reasonable 
and if the manner of the search is reasonable (R. v. 
Caslake, [1998] 1 S.C.R. 51).

 It is the role of courts to interpret the general 
principles set out in the provisions of the Charter, 
draw out further principles, and apply these to the 
facts of a given case. That exercise is an ongoing 
process which has produced, up to now, a body of 
rules applicable within the Canadian legal system. 
The specific application of these principles to fac-
tual circumstances and the rules they create, how-
ever, should not be confused with the more abstract 
principles for which the Charter stands.

 For example s. 10(b), in the context of offi-
cers operating in Canada, has been interpreted to 
require that officers tell individuals upon deten-
tion, without delay, of their right to counsel and to 
provide reasonable access to counsel if the right is 
exercised. In the context of officers operating in a 
foreign country, unless it is a situation like that in 
Cook where the officers were acting independently, 
the officer will have to rely on the foreign authori-
ties and their procedures. When the foreign offi-
cials are detaining and interrogating the individual, 
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n’est pas tenu de faire la mise en garde qu’exige l’al. 
10b); la détention et l’interrogatoire ressortissent au 
droit local. Il n’a pas non plus à donner à son homo-
logue étranger un « cours accéléré » sur la manière 
de faire cette mise en garde au nom de l’État cana-
dien. La Charte ne saurait être appliquée comme 
un simple code de procédure pénale.

 À mon avis, pour se conformer aux principes 
fondamentaux qui se dégagent de la Charte, le 
policier canadien n’a qu’à s’enquérir des droits et 
des garanties d’une personne en détention suivant 
la loi étrangère et à les comparer à ceux prévus 
par la Charte pour déterminer s’ils respectent les 
droits fondamentaux de la personne. Il n’est pas 
nécessaire que les garanties soient identiques. Si 
la garantie étrangère diffère de celle énoncée clai-
rement à l’al. 10b) (p. ex., le droit d’avoir recours 
à l’assistance d’un avocat n’est pas accordé sans 
délai en cas d’arrestation ou de détention), il y a de 
prime abord violation de cet alinéa. Toutefois, la 
divergence due au régime de droit différent et à la 
démarche distincte adoptée par un État démocra-
tique sera généralement justifiée au regard, d’une 
part, du contexte international, de la nécessité de 
combattre la criminalité transnationale et de l’obli-
gation de respecter l’autorité souveraine des autres 
États et, d’autre part, de l’impossibilité pour un 
fonctionnaire canadien d’observer alors la procé-
dure de son propre pays. Dans ce contexte, l’article 
premier de la Charte assure une certaine souplesse. 
Les différences minimes et techniques entre les 
garanties au Canada et celles à l’étranger pourront 
être écartées sans difficulté, mais les plus impor-
tantes seront plus difficiles à justifier.

 Considérons une autre affaire dont les faits s’ap-
parentent davantage à ceux de la présente espèce : 
R. c. Kokesch, [1990] 3 R.C.S. 3. Soupçonnant 
un individu de se livrer à la culture illégale de la 
marijuana en Colombie-Britannique, les policiers 
avaient soumis sa résidence à une perquisition 
périphérique sans avoir de motifs raisonnables jus-
tifiant une perquisition sans mandat suivant l’al. 
10(1)a) de Loi sur les stupéfiants, S.R.C. 1970,  

and where there is Canadian participation, the par-
ticipating Canadian officer is not required to give 
a s. 10(b) warning; detention and interrogation are 
governed by the local laws. Nor is the Canadian 
officer required to provide “a crash course” to for-
eign officials on how to give the accused his s. 10(b) 
warning on the Canadian government’s behalf. 
The Charter is not meant to be applied as if it were 
merely a code of criminal procedure.

169  In my view, adhering to fundamental principles 
that emanate from the Charter would simply require 
the Canadian officers to inform themselves of the 
rights and protections that exist under foreign law 
when dealing with the individual’s legal rights on 
detention, and compare them to those guaranteed 
under the Charter in order to determine if they are 
consistent with fundamental human rights norms. It 
is not the case that the protections have to be iden-
tical. When the foreign procedure differs from the 
plain language of s. 10(b) (the right to retain and 
instruct counsel is not provided without delay upon 
arrest or detention for example), there will be a 
prima facie breach of this provision. However, dif-
ferences resulting from different legal regimes and 
different approaches adopted in other democratic 
societies will usually be justified given the interna-
tional context, the need to fight transnational crime 
and the need to respect the sovereign authority of 
other states, coupled with the fact that it is impos-
sible for Canadian officials to follow their own pro-
cedures in those circumstances. Flexibility in this 
case is permitted by s. 1 of the Charter. Trivial and 
technical differences will easily be discarded, more 
substantial differences between the protections that 
would be available in Canada and those available 
in the foreign state will require more in order to be 
justified.

170  Consider a further example that is closer to the 
facts at hand. In R. v. Kokesch, [1990] 3 S.C.R. 3, 
while investigating an illegal marijuana growing 
operation in British Columbia, police conducted 
a perimeter search of a dwelling, acting without 
reasonable grounds to justify a warrantless search 
under s. 10(1)(a) of the Narcotic Control Act., R.S.C. 
1970, c. N-1. The search not being authorized byN-1. The search not being authorized by. The search not being authorized by 
statute, the Court found that the police had no 

20
07

 S
C

C
 2

6 
(C

an
LI

I)



[2007] 2 R.C.S. 379r. c. hApe  Le juge Bastarache

ch. N-1. La perquisition n’ayant pas été autorisée 
par la loi, notre Cour a conclu que la common law 
ne conférait pas aux policiers le pouvoir de l’ef-
fectuer, car le droit que la common law reconnais-
sait au détenteur d’un bien de ne pas subir d’in-
trusion policière ne pouvait être restreint que par 
une disposition législative claire. La perquisition a 
donc été jugée illégale et, partant, contraire à l’art. 
8 de la Charte. Il convient toutefois de signaler 
que cet arrêt n’établit pas la règle générale que la 
Charte interdit toute perquisition périphérique sans 
mandat. Il ne dit pas non plus que le policier cana-
dien qui effectue une telle perquisition en confor-
mité avec les lois de l’État étranger est tenu d’ob-
tenir au Canada un mandat qui sera exécuté, par 
exemple, aux îles Turks et Caicos (ce qui, je le rap-
pelle, serait contraire aux exigences du droit inter-
national) ni qu’un fonctionnaire de cet archipel doit 
obtenir une autorisation que n’exige pas le droit qui 
s’y applique.

171 Suivant les principes qui sous-tendent l’art. 8 de 
la Charte, la perquisition périphérique effectuée 
sans mandat peut être conforme à la Charte si elle 
est autorisée par une disposition législative. Dans 
la présente affaire, une perquisition périphérique 
a été effectuée sans mandat, ce qu’autorisaient 
les lois des îles Turks et Caicos. Les principes qui 
sous-tendent la Charte exigent en outre que la per-
quisition autorisée par la loi ne soit pas abusive. Il 
faut dès lors tenir compte de la courtoisie interna-
tionale et déterminer que la loi étrangère n’est pas 
incompatible avec les droits fondamentaux de la 
personne. En dernière analyse, la question qui se 
pose en réalité est celle de savoir s’il était abusif 
ou non que les policiers canadiens participent à la 
perquisition autorisée par la loi aux îles Turks et 
Caicos.

172 J’estime que la Charte est assez souple pour 
conférer une latitude raisonnable dans l’apprécia-
tion d’une procédure différente. Même dans les 
sociétés libres et démocratiques, les méthodes d’en-
quête peuvent différer. Afin de favoriser la colla-
boration continue des pays dans la lutte contre la 
criminalité transnationale, il convient de respecter 
certaines différences. Dans l’arrêt Harrer, la juge 
McLachlin a dit au par. 55 :

common law power to conduct the perimeter search 
because the common law rights of property hold-
ers to be free of police intrusion can be restricted 
only by clear statutory language. The search was 
therefore deemed illegal, and hence in violation of 
s. 8 of the Charter. But the case does not stand for 
the general rule that the Charter always prohibits 
warrantless perimeter searches. The case also does 
not mean that Canadian officers conducting such a 
search under the laws of a foreign state would have 
to obtain a warrant issued in Canada to be exe-
cuted, for example, in the Turks and Caicos (this 
would be contrary to norms of international law, as 
earlier stated), or require Turks and Caicos officials 
to obtain an authorization that is not required under 
local law.

 Under s. 8 Charter principles, a warrantless 
perimeter search may be Charter compliant if 
authorized by law. On the facts of this case, we 
know that a warrantless perimeter occurred and 
that such searches are permitted under Turks and 
Caicos law. Charter principles also require that a 
search permitted by law must be reasonable. The 
reasonableness test to be applied here is one that 
has regard to comity and the determination that the 
foreign law is not inconsistent with fundamental 
human rights. The ultimate question becomes, in 
reality: Was it reasonable for Canadian officers to 
participate in the search authorized by Turks and 
Caicos law?

 I believe the Charter is flexible enough to 
permit a reasonable margin of appreciation for dif-
ferent procedures. Even between free and demo-
cratic societies, investigative procedures can vary 
and it is necessary, in order to foster continued co- 
operation between nations in the fight against trans-
national crime, to respect certain differences. As 
was noted by McLachlin J. in Harrer, at para. 55:
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Nous vivons à une époque où les personnes, les biens et 
l’information circulent d’un pays à l’autre très rapidement. 
Les autorités chargées d’appliquer la loi doivent, pour 
faire leur travail, arrêter des personnes et intercepter des 
biens et des communications là où ils se trouvent. Souvent 
elles travaillent avec des agents de police dans des pays 
étrangers; souvent elles ne sont que les destinataires de 
renseignements recueillis ailleurs de façon indépendante. 
On obtient alors des éléments de preuve recueillis selon 
des règles qui peuvent différer de celles en vigueur au 
Canada. Nous devons composer avec le fait que des pays 
différents appliquent des règles différentes à la collecte 
des éléments de preuve, lesquelles règles doivent être res-
pectées dans une certaine mesure si nous devons conser-
ver la capacité de poursuivre ceux que les crimes et les 
voyages emmènent au-delà de nos frontières. Insister sur 
le respect intégral des règles canadiennes reviendrait à 
insister sur l’application universelle d’un modèle cana-
dien de procédures, ce qui, dans la réalité, peut rarement 
se faire — insistance qui rendrait difficile, voire impossi-
ble, la poursuite de nombreuses infractions.

 La Charte admet l’exception légitime, parfois 
intégrée directement au droit, comme à l’art. 8, ou 
reconnue en application de l’article premier ou du 
par. 24(2). À l’instar de mon collègue, je conviens 
que la nécessité de la participation à la lutte contre 
la criminalité transnationale, de l’observation de la 
procédure étrangère et du respect de l’autorité sou-
veraine des États étrangers justifient, jusqu’à un 
certain point, qu’un policier canadien prenne part 
à une enquête qui n’est pas entièrement conforme 
aux exigences canadiennes. Pour le juge LeBel, la 
justification disparaîtrait lorsque les autorités cana-
diennes manquent à leurs obligations internation-
ales (par. 101). La proposition est valable en théorie, 
mais j’ai du mal à voir comment, en pratique, les 
policiers canadiens détermineront le moment auquel 
il leur faudra mettre fin à leur participation. Doit-
on exiger d’eux qu’ils se familiarisent avec le droit 
international coutumier, dont la teneur est incer-
taine et suscite le débat? D’un point de vue pratique, 
j’estime préférable d’inscrire l’obligation de respect 
des droits fondamentaux de la personne qui incombe 
aux fonctionnaires canadiens travaillant à l’étranger 
dans un cadre qu’ils sont déjà censés connaître, à 
savoir la Charte. Le juge LeBel propose d’appliquer 
les exigences du droit international aux actes de ces 
fonctionnaires mais, ce faisant, il établit un nouvel 
ensemble d’exigences, ce qui — il semble le recon-
naître lui-même au par. 90 — est problématique : 

We live in an era when people, goods and informa-
tion pass from country to country with great rapidity. 
Law enforcement authorities, if they are to do their job, 
must apprehend people and intercept goods and com-
munications wherever they may be found. Often they 
find themselves working with officers in foreign juris-
dictions; often they are merely the recipients of infor-
mation gathered independently elsewhere. The result 
is evidence gathered by rules which may differ from 
Canadian rules. We need to accommodate the reality 
that different countries apply different rules to evi-
dence gathering, rules which must be respected in some 
measure if we are to retain the ability to prosecute those 
whose crime and travel take them beyond our borders. 
To insist on exact compliance with Canadian rules 
would be to insist universally on Canadian standards 
of procedures which, in the real world, may seldom be 
attained — an insistence which would make prosecu-
tion of many offences difficult, if not impossible.

173  The Charter permits the incorporation of legit-
imate justifications, sometimes within the right 
itself, as with s. 8, or pursuant to ss. 1 and 24(2). 
Both my colleague and I are prepared to accept 
that the need for Canadian officers to fight trans-
national crime, abide by foreign procedures and 
respect the sovereign authority of foreign states 
justifies Canada’s participation in investigation 
procedures that are not identical to Canada’s, to a 
point. For LeBel J., this point seems to be when 
Canadian authorities violate their international law 
obligations (para. 101). It may be that this propo-
sition sounds appealing in theory, but I have dif-
ficulty in seeing how, in practice, Canadian offi-
cials will know when this point has been reached. 
Is the expectation that Canadian officers become 
knowledgeable in international customary law — 
an area of law whose content is uncertain and dis-
puted? Practically speaking, I believe it is prefer-
able to frame the fundamental rights obligations of 
Canadian officials working abroad in a context that 
officers are already expected to be familiar with 
— their obligations under the Charter. LeBel J.’s 
proposal of applying international law standards to 
the actions of Canadian officials working abroad 
introduces another new set of standards to the mix, 
which my colleague himself appears to recognize 
is difficult, at para. 90:
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 Il est tout aussi vain d’envisager que l’enquête menée 
à l’étranger ne soit assujettie ni au droit de l’État d’ac-
cueil ni aux dispositions de la Charte. Quelle serait 
l’origine des règles alors applicables? Comment un 
policier canadien pourrait-il connaître ses obligations 
au début de l’enquête?

La démarche que je privilégie me semble d’applica-
tion beaucoup plus aisée. De plus, elle est conforme 
à celle qu’a adoptée notre Cour en matière d’extra-
dition et d’expulsion : voir p. ex. États-Unis d’Amé-
rique c. Dynar, [1997] 2 R.C.S. 462, et États-Unis 
c. Burns, [2001] 1 R.C.S. 283, 2001 CSC 7. Je pré-
conise en somme que les policiers canadiens sou-
pèsent la protection des droits fondamentaux de la 
personne qu’offre la procédure étrangère au regard 
des principes qui sous-tendent la Charte, comme si 
la Charte s’appliquait. Un écart minime peut être 
justifié par la nécessité que les policiers canadiens 
participent à la lutte contre la criminalité transna-
tionale et par la courtoisie internationale. Un écart 
important devra être justifié plus avant, mais les 
règles de droit et de procédure de pays démocra-
tiques bénéficieront toujours d’une présomption 
favorable.

174 En résumé, la personne qui conteste un acte d’un 
fonctionnaire canadien enquêtant à l’étranger devra 
démontrer que l’écart entre la protection des droits 
fondamentaux de la personne par le droit étranger et 
celle prévue par la Charte est incompatible avec les 
valeurs fondamentales canadiennes. Il incombera 
alors au gouvernement de justifier sa participation 
à l’acte en cause. Dans biens des cas, l’écart entre 
la protection assurée par les principes qui sous-
tendent la Charte et celle offerte par la procédure 
étrangère sera simplement justifié par la nécessité 
que le Canada participe à la lutte contre la crimi-
nalité transnationale et respecte l’autorité souve-
raine des États étrangers. C’est pourquoi le tribunal 
peut appliquer la présomption réfutable du respect 
de la Charte lorsqu’un fonctionnaire canadien a agi 
conformément aux règles de droit et de procédure 
étrangères. Il n’y aura atteinte à un droit garanti par 
la Charte que si une incompatibilité importante 
entre les règles de droit et de procédure étrangères 
et les principes fondamentaux de la Charte est éta-
blie. À mon sens, c’est le moyen le plus rationnel et 
le plus pratique d’établir un juste équilibre entre la 

 It is no more helpful to suggest that some third 
option other than the law of the host state or the full 
application of Charter standards might govern foreign 
investigations. Where would the standards to be applied 
come from? How would Canadian officials know what 
is required of them at the outset of an investigation?

The approach I am advocating is in my view far 
more practical. It is also consistent with this 
Court’s approach in extradition and deportation 
cases: see for instance United States of America v. 
Dynar, [1997] 2 S.C.R. 462, and United States v. 
Burns, [2001] 1 S.C.R. 283, 2001 SCC 7. What I 
advocate is that Canadian officers assess the funda-
mental human rights protection offered by the for-
eign procedures against the principles guaranteed 
by the Charter; they may consider Charter com-
pliance for guidance. Minor differences in protec-
tion can be justified on the basis for the need for 
Canadian officials to participate in fighting trans-
national crime, and comity. Substantial differences 
require greater justifications, but there will still be 
a favourable presumption for laws and procedures 
of democratic countries.

 To summarize, in any challenge to the conduct 
of Canadian officials investigating abroad, the onus 
will be on the claimant to demonstrate that the dif-
ference between fundamental human rights protec-
tion given by the local law and that afforded under 
the Charter is inconsistent with basic Canadian 
values; the onus will then shift to the government 
to justify its involvement in the activity. In many 
cases, differences between protections guaranteed 
by Charter principles and the protections offered 
by foreign procedures will simply be justified by 
the need for Canada to be involved in fighting trans-
national crime and the need to respect the sover-
eign authority of foreign states. On account of this, 
courts are permitted to apply a rebuttable presump-
tion of Charter compliance where the Canadian 
officials were acting pursuant to valid foreign laws 
and procedures. Unless it is shown that those laws 
or procedures are substantially inconsistent with 
the fundamental principles emanating from the 
Charter, they will not give rise to the breach of a 
Charter right. In my view, this is the most prin-
cipled and practical way to strike an appropriate  
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participation efficace des policiers canadiens à la 
répression de la criminalité transnationale et le res-
pect des droits fondamentaux de la personne.

 D’aucuns pourraient soutenir qu’appliquer ainsi 
la Charte à l’étranger revient en fin de compte à 
l’appliquer après coup. Pour eux, la Charte ne s’ap-
plique jamais à l’étranger, mais la preuve présen-
tée à un tribunal au Canada peut être écartée en 
application de l’art. 7 et de l’al. 11d) de la Charte. 
À mon avis, la première faille de cette thèse est 
qu’elle vaut dans le cas d’une réparation deman-
dée sur le fondement du par. 24(2) (exclusion de la 
preuve), mais non du par. 24(1). Notre Cour n’a pas 
encore été saisie de la question, mais elle pourrait 
devoir trancher un jour si une déclaration ou quel-
que autre réparation lui était demandée au motif 
qu’un fonctionnaire canadien a violé la Charte à 
l’étranger. Je juge prématuré d’exclure une telle 
réparation avant qu’elle n’ait été dûment deman-
dée à notre Cour. La seconde faille de l’approche 
fondée sur l’art. 7 et l’al. 11d) est qu’elle limite l’ap-
plication des principes fondamentaux énoncés aux 
autres dispositions de la Charte. D’un point de vue 
analytique, pour décider d’écarter ou non — lors 
du procès au Canada — une preuve recueillie lors 
d’une fouille, d’une perquisition ou d’une saisie à 
l’étranger, mieux vaut se fonder sur les principes 
d’application de l’art. 8 de la Charte que sur ceux 
issus de l’art. 7.

C. Conclusion : La démarche appropriée en ce 
qui concerne l’application extraterritoriale de 
la Charte

 Le principal objet du présent pourvoi est la 
détermination des obligations constitutionnelles 
des policiers canadiens qui enquêtent à l’étranger. 
À mon avis, l’arrêt Cook établit à tout le moins que 
les autorités canadiennes doivent satisfaire aux exi-
gences applicables au Canada lorsqu’elles agissent 
de façon indépendante, soit lorsque l’État étranger 
ne participe aucunement à l’opération ni ne l’assu-
jettit à ses lois. Lorsque l’État d’accueil participe 
à l’opération et soumet les autorités canadiennes à 
ses lois, la Charte continue de s’appliquer aux poli-
ciers canadiens. Toutefois, ces derniers ne violeront 

balance between effective participation by Canadian 
officers in fighting transnational crime and respect 
for fundamental human rights.

175  It can be argued that applying the Charter abroad 
in this fashion, at the end of the day, essentially 
achieves the same result as applying the Charter 
“ex post facto”; under that approach, the Charter 
never applies abroad, but evidence at a Canadian 
trial could be excluded on the basis of ss. 7 and 
11(d) of the Charter. The first problem I see with 
that approach is that it can only address situations 
where a s. 24(2) remedy may be sought (i.e., the 
exclusion of evidence), and not situations where s. 
24(1) remedies may be sought. Though no such case 
has yet come before the Court, it is possible that at 
some future date an applicant may seek a declara-
tion or some other remedy resulting from a Charter 
violation by Canadian officials acting abroad. It 
would be premature, in my view, to preclude this 
from occurring, without such a case being properly 
before the Court. The second problem with the ss. 
7 and 11(d) approach is that it curtails the use of the 
fundamental principles set out under the other pro-
visions of the Charter. From an analytical stand-
point, it is preferable to use the principles ema-
nating from s. 8 of the Charter to assess whether 
evidence gathered from a search and seizure ought 
to be excluded from a trial in Canada than to refer 
to principles developed under s. 7 to deal with the 
same issue.

C. Conclusion on the Proper Approach to Extra-
territorial Charter Application

176  The main question here is to determine what are 
the Charter obligations of Canadian officers investi-
gating in another country. In my view, Cook at least 
established that Canadian authorities must abide by 
standards set for actions taken in Canada when they 
act independently, i.e., where the foreign state takes 
absolutely no part in the action and does not subject 
the action to its laws. Where the host state takes part 
in the action by subjecting Canadian authorities to 
its laws, the Charter still applies to Canadian offi-
cers but there will be no Charter violation where 
the Canadian officers abide by the laws of the host 
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pas la Charte s’ils se conforment aux lois de l’État 
d’accueil, sous réserve de l’exception susmention-
née. J’estime que tel est le résultat voulu par notre 
Cour dans les arrêts Harrer et Terry. Cette posi-
tion est également compatible avec celle du juge en 
chef Lamer dans l’arrêt Schreiber — l’attente d’une 
personne en matière de vie privée est fonction des 
garanties juridiques accordées dans l’État d’ac-
cueil —, où il a fondé sa conclusion sur une analyse 
contextuelle de la Charte et fait preuve d’une cer-
taine déférence à l’égard du législateur étranger en 
cause.

177 Je ne puis convenir avec le juge LeBel de l’inap-
plicabilité de la Charte ou de l’impossibilité de la 
respecter à l’extérieur du pays. Si, comme il le sou-
tient, l’art. 8 de la Charte ne peut s’appliquer à un 
domaine visé au par. 32(1), je ne comprends pas 
pourquoi l’art. 7 de la Charte s’applique à la même 
enquête canadienne pour la contrôler après coup 
(par. 91). À mon sens, il n’y a pas de distinction 
valable entre appliquer la Charte aux fonctionnai-
res canadiens après coup ou préventivement.

178 La Charte s’applique à l’extérieur du territoire 
canadien, mais les obligations qu’elle crée dépen-
dent de la nature du droit en jeu et de la mesure 
policière, de la participation des autorités étrangè-
res et de l’application des lois étrangères. Dans le 
cas d’actes accomplis à l’extérieur du Canada, la 
perquisition doit être effectuée conformément aux 
lois de l’État d’accueil. La participation de policiers 
canadiens à une opération à l’étranger suppose 
nécessairement le consentement de l’État d’accueil. 
Par conséquent, je ne crois pas que le critère du 
consentement permette vraiment de déterminer si 
la Charte s’applique. Il faut plutôt se demander si 
le droit étranger s’applique. L’affaire Cook consti-
tue un rare cas où il ne s’appliquait pas. Toutefois, 
l’application du droit étranger n’exclut pas celle des 
garanties prévues par la Charte. Comme le recon-
naît le juge LeBel (par. 109), la violation flagrante 
des droits fondamentaux de la personne (la torture, 
par exemple) demeure inacceptable même lors-
qu’elle est autorisée par les lois de l’autre État.

179 Il ressort des faits de l’espèce que les autorités 
canadiennes ont agi sous l’autorité du commissaire 

state, subject to the exception discussed above. I 
believe this is the outcome contemplated in Harrer 
and Terry. This is also consistent with the approach 
taken by Lamer C.J. in Schreiber, who found a per-
son’s expectation of privacy to be commensurate 
with legal protections provided in the host country; 
his approach was based on a contextual application 
of the Charter and also showed some deference to 
the laws of the foreign country where the search 
took place.

 I cannot agree with LeBel J. that the Charter is 
inapplicable or cannot be complied with outside 
Canadian territory. If s. 8 of the Charter was inap-
plicable to a s. 32(1) matter, as LeBel J. argues, I 
fail to see why he would apply s. 7 of the Charter 
as a control mechanism ex post facto (see para. 91) 
to the same matter, i.e. a Canadian investigation. 
There is, in my view, no meaningful distinction 
between ex post facto and ex ante application of 
the Charter to Canadian officials.

 The Charter applies extraterritorially, but the 
obligations it creates in the circumstances will 
depend on the nature of the right at risk, the nature 
of the action of the police, the involvement of for-
eign authorities and the application of foreign laws. 
In the context of actions taken outside Canada, the 
search had to be conducted in conformity with the 
local laws. There is obviously consent to the partic-
ipation of Canadian officers in all cases where they 
operate in another country. Thus, in my view, con-
sent is not a useful criterion to determine Charter 
application. The main question is rather whether 
the foreign law applies. Cook was a rare instance 
where it did not. But even where the foreign law 
applies, there are potential Charter protections. As 
LeBel J. recognizes himself at para. 109, flagrant 
breaches of fundamental human rights, such as tor-
ture, would not be accepted even if authorized by 
local laws.

 On the facts of this case, it is clear that the 
Canadian authorities were operating under the 
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Lessemun, que l’enquête était assujettie aux lois de 
l’État étranger et que l’inobservation de ces lois ou 
leur incompatibilité avec les droits fondamentaux 
de la personne n’ont pas été établies. M. Hape n’a 
présenté aucune preuve de différences préoccupan-
tes entre, d’une part, la protection des droits fon-
damentaux de la personne et les dispositions régis-
sant les fouilles, les perquisitions et les saisies aux 
îles Turks et Caicos et, d’autre part, les garanties 
prévues par la Charte au Canada. Par conséquent, 
la saisie des documents n’était pas abusive dans le 
contexte, et la preuve n’aurait pas dû être écartée.

IV. Conclusion

 Je suis d’avis de rejeter le pourvoi et de confir-
mer les déclarations de culpabilité.

 Version française des motifs rendus par

 Le juge Binnie — La présente affaire sou-
lève des questions assez simples relativement à 
une enquête menée dans une affaire de blanchi-
ment d’argent. Je suis d’avis de rejeter le pourvoi. 
Comme le signalent mes collègues, la fouille, la 
perquisition et la saisie des documents bancaires de 
l’appelant ont eu lieu aux îles Turks et Caicos sous 
l’autorité du service de police de l’archipel confor-
mément aux pouvoirs conférés par le droit étranger 
en la matière. Nulle atteinte au droit de l’appelant 
à un procès équitable au Canada n’a été établie. En 
choisissant d’exercer ses activités financières aux 
îles Turks et Caicos, l’appelant est présumé avoir 
accepté le degré de protection que prévoit le droit 
de l’archipel en matière de vie privée. Il appert du 
dossier que la superposition du droit canadien et du 
droit des îles Turks et Caicos en matière de fouilles, 
de perquisitions et de saisies poserait des problè-
mes insurmontables. L’appelant est débouté parce 
qu’il n’a pu prouver le respect en l’espèce des exi-
gences établies par les juges majoritaires de notre 
Cour dans l’arrêt R. c. Cook, [1998] 2 R.C.S. 597, 
par. 25 :

. . . premièrement, l’acte reproché tombe sous le coup 
du par. 32(1) de la Charte; deuxièmement, l’applica-
tion de la Charte aux actes [des policiers canadiens 
aux îles Turks et Caicos] ne constitue pas, dans ce cas 
particulier, une atteinte à l’autorité souveraine de l’État 

authority of Detective Superintendent Lessemun, 
that the local laws applied to the investigation and 
that there was no evidence that the local laws had 
been breached or did not meet fundamental human 
rights standards. Hape led no evidence to suggest 
there were any differences between the fundamen-
tal human rights protections available under Turks 
and Caicos search and seizure laws and what the 
protections the Charter guarantees under Canadian 
law that would raise serious concerns. The seizure 
of documents was thus reasonable in the context 
and the evidence should not be excluded.

IV. Conclusion

180  I would dismiss the appeal and affirm the con-
victions.

 The following are the reasons delivered by

181  Binnie J. — This appeal raises relatively 
straightforward issues arising out of a money laun-
dering investigation. It should be dismissed. As my 
colleagues note, the searches and seizures of the 
appellant’s bank records in the Turks and Caicos 
Islands were carried out under the authority of 
the local police in conformity with local powers 
of search and seizure. No prejudice to the appel-
lant’s right to a fair trial in Canada has been dem-
onstrated. The appellant, having chosen to do his 
banking in the Turks and Caicos Islands, can be 
taken to have accepted the degree of privacy which 
the law of that jurisdiction affords. The record 
demonstrates that superimposing the Canadian law 
of search and seizure on top of that of the Turks and 
Caicos Islands would be unworkable. The appeal 
fails because the appellant cannot bring his case 
within the requirements adopted by the majority of 
this Court in R. v. Cook, [1998] 2 S.C.R. 597, at 
para. 25, namely that:

. . . (1) the impugned act falls within s. 32(1) of the 
Charter; and (2) the application of the Charter to 
the actions of the Canadian [police in the Turks and 
Caicos Islands do] not, in this particular case, inter-
fere with the sovereign authority of the foreign state 
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étranger et ne produit donc pas d’effet extraterritorial 
inacceptable. [Je souligne.]

182 Mon collègue le juge LeBel conclut essentielle-
ment que tout effet extraterritorial est inaccepta-
ble (par. 85), infirmant dans les faits l’arrêt Cook 
et limitant davantage l’application extraterritoriale 
éventuelle de la Charte canadienne des droits et 
libertés. Avec égards, je ne crois pas que la pré-
sente affaire non plus que la plaidoirie très ciblée 
de l’avocat chevronné de l’appelant (des 12 pages 
de son mémoire, trois sont consacrées à l’argumen-
tation juridique et il n’y cite que quatre arrêts de 
jurisprudence) offrent l’assise voulue pour un tel 
revirement.

183 Même si — mes collègues LeBel et Bastarache 
le montrent — l’application de l’arrêt Cook n’est pas 
sans soulever de difficultés d’ordre pratique et théo-
rique, la notion d’effet extraterritorial inacceptable 
offre suffisamment de souplesse pour les surmon-
ter dans des circonstances qui présentent un plus 
grand défi que celles de la banale enquête policière 
menée en l’espèce ou dans les quatre affaires invo-
quées par l’appelant, à savoir R. c. Harrer, [1995]  
3 R.C.S. 562; R. c. Terry, [1996] 2 R.C.S. 207; 
Schreiber c. Canada (Procureur général), [1998] 1 
R.C.S. 841, et Cook. Certes, les enquêtes de routine 
effectuées par des policiers canadiens aux États-
Unis (Harrer, Terry et Cook), en Suisse (Schreiber) 
et aux îles Turks and Caicos (en l’espèce) n’étaient 
pas sans importance, mais les tribunaux canadiens 
seront bientôt saisis de questions à la portée beau-
coup plus grande, en particulier dans le contexte 
de la « guerre au terrorisme » et des mesures qui 
en découlent. Selon moi, il nous faut éviter de for-
muler prématurément des énoncés qui limitent l’ap-
plication de la Charte à l’égard des fonctionnaires 
canadiens exerçant leurs activités à l’étranger rela-
tivement à des citoyens canadiens.

184 Au cours des 12 années qui se sont écoulées 
depuis l’arrêt Harrer, des questions graves et de la 
plus haute importance ont été soulevées quant à la 
mesure dans laquelle, le cas échéant, une charte 
des droits inscrite dans la Constitution continue de 
régir à l’étranger les autorités chargées de la sûreté 
de l’État et du respect de la loi. Aux États-Unis, 

and thereby generate an objectionable extraterritorial 
effect. [Emphasis added.]

 My colleague LeBel J. holds, in essence, that 
any extraterritorial effect is objectionable (para. 
85). This effectively overrules Cook and would fur-
ther limit the potential extraterritorial application 
of the Canadian Charter of Rights and Freedoms. 
With respect, I do not believe that this case, or the 
narrowly focussed argument of the very experi-
enced counsel for the appellant (a 12-page factum 
of which three pages were devoted to legal argu-
ment citing only four authorities) affords a proper 
springboard for such sweeping conclusions.

 While the application of Cook is not without 
practical and theoretical difficulties, as my col-
leagues Bastarache and LeBel JJ. show, there is 
sufficient flexibility in the notion of objection-
able extraterritorial effect for such difficulties to 
be resolved over time in circumstances more chal-
lenging than those of the routine police investiga-
tions at issue here and in the four cases cited by 
the appellant, namely, R. v. Harrer, [1995] 3 S.C.R. 
562; R. v. Terry, [1996] 2 S.C.R. 207; Schreiber v. 
Canada (Attorney General), [1998] 1 S.C.R. 841, 
and Cook itself. Routine Canadian police investiga-
tions in the United States (Harrer, Terry and Cook), 
Switzerland (Schreiber) and in the Turks and Caicos 
Islands (this case) are of course significant, but 
issues of more far-reaching importance will soon 
confront Canadian courts, especially in the context 
of the “war on terror” and its progeny. We should, 
in my view, avoid premature pronouncements that 
restrict the application of the Charter to Canadian 
officials operating abroad in relation to Canadian 
citizens.

 In the 12 years since Harrer, serious questions 
of the utmost importance have arisen respecting 
the extent to which, if at all, a constitutional bill 
of rights follows the flag when state security and 
police authorities operate outside their home ter-
ritory. In the United States, the issues are being 
debated in the context of “special renditions” of 
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les questions se posent dans le contexte du « trans-
fert spécial » de suspects par des autorités améri-
caines non militaires à des pays étrangers, et entre 
pays étrangers, ainsi qu’en fonction des droits des 
personnes détenues dans des camps qui seraient 
dirigés par du personnel américain non militaire à 
l’extérieur des États-Unis (et non dans des instal-
lations militaires comme celles de Guantanamo). 
Bon nombre d’observateurs de ce pays soutiennent 
que des normes différentes s’appliquent aux civils 
et aux militaires, ainsi qu’aux citoyens et aux non-
citoyens. Aussi, ces dernières années, des forces de 
sécurité canadiennes, y compris des policiers, ont 
été déployées dans divers « points chauds » du globe 
comme Haïti, l’Iraq et l’Afghanistan. En fait, depuis 
1989, la GRC a géré le déploiement de plus de 2 000 
policiers canadiens dans au moins 12 pays déchirés 
par des conflits, dont le Kosovo, le Timor oriental, 
la Guinée, la Sierra Leone, la Bosnie-Herzégovine, 
l’Éthiopie, Haïti, la Jordanie, l’Iraq, la République 
démocratique du Congo, la Côte d’Ivoire et l’Afgha-
nistan (Gendarmerie royale du Canada, Revue de 
la Sous-direction du maintien de la paix interna-
tionale, 2004/2005 (2006)). En outre, des membres 
de la « Sous-direction des opérations internationa-
les » de la GRC participent à 25 missions dans 
le monde (Gendarmerie royale du Canada, GRC 
Fiches documentaires — Sous-direction des opé-
rations internationales (2005)) dans un contexte 
susceptible de donner lieu à des contestations fon-
dées sur la Charte. Des défenseurs des droits de la 
personne (dont Amnistie Internationale Canada et 
l’association des libertés civiles de la Colombie-
Britannique) ont récemment poursuivi le gouver-
nement fédéral devant les tribunaux canadiens afin 
d’obtenir que les garanties prévues par la Charte 
(ainsi que par les instruments internationaux rela-
tifs aux droits de la personne et au droit humani-
taire) bénéficient également aux personnes déte-
nues par les Forces canadiennes en Afghanistan. 
On ne sait pas à quel point des citoyens cana-
diens figurent parmi ces détenus, mais il semble 
qu’il y aurait des Canadiens parmi les talibans. 
Selon l’allégation formulée contre le ministre de 
la Défense nationale et le procureur général du 
Canada (deux civils), on aurait confié des détenus 
à la garde de responsables de la sécurité au sein du  

suspects by non-military U.S. authorities to and 
between foreign countries and the rights of indi-
viduals held in camps said to be operated under the 
control of non-military U.S. personnel outside the 
United States (quite apart from military installa-
tions such as Guantanamo Bay). It has been widely 
contended in that country that different standards 
apply to civilian as distinguished from military 
personnel and to citizens as distinguished from 
non-citizens. Canadian police and security officials 
have also been active recently in foreign “hot spots” 
as diverse as Haiti, Iraq and Afghanistan. In fact, 
since 1989, the RCMP has managed the deploy-
ment of over 2,000 Canadian police officers in at 
least 12 countries with troubled histories including 
Kosovo, East Timor, Guinea, Sierra Leone, Bosnia 
and Herzegovina, Ethiopia, Haiti, Jordan, Iraq, 
the Democratic Republic of Congo, Côte d’Ivoire 
and Afghanistan (Royal Canadian Mounted 
Police, RCMP International Peacekeeping Branch 
Review, 2004/2005 (2006)). In addition, RCMP 
“International Operations Branch” Officers work 
in 25 locations around the world (Royal Canadian 
Mounted Police, RCMP Fact Sheet — International 
Operations Branch (2005)) in circumstances that 
could give rise to Charter challenges. Recently, 
claims have been launched in Canadian courts 
by human rights activists (including Amnesty 
International Canada and British Columbia Civil 
Liberties Association) against the federal govern-
ment asking the courts to extend Charter protec-
tions (as well as international human rights and 
humanitarian law) to individuals detained by the 
Canadian Forces operating in Afghanistan. It is 
not known to what extent Canadian citizens were 
among the detainees in question, although there 
is some evidence that there are Canadians among 
the Taliban. The allegation against the Minister 
of National Defence and the Attorney General of 
Canada (both civilian authorities) is that detainees 
were given into the custody of the security person-
nel of the government of Afghanistan without ade-
quate safeguards (see Federal Court File Number 
T-324-07). We have no idea if there is any merit in 
any of these claims, but at some point we are likely 
to be called upon to address them. The Maher Arar 
Inquiry disclosed serious issues about Canadian 
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gouvernement afghan sans obtenir les assurances 
voulues au préalable (Cour fédérale, dossier T-324-
07). Nous ignorons si ces allégations ont quelque 
fondement, mais nous serons probablement appe-
lés à les examiner un jour ou l’autre. Dans l’affaire 
Maher Arar — arrestation extraterritoriale d’un 
citoyen canadien aux États-Unis, emprisonné et 
torturé par la suite en Syrie —, l’enquête a soulevé 
de graves questions au sujet du comportement des 
policiers canadiens. Les mesures prises par d’autres 
organismes canadiens que la GRC peuvent soulever 
d’autres questions, notamment en ce qui concerne 
le traitement de citoyens canadiens à l’étranger. Je 
donne ces exemples uniquement pour illustrer le 
genre de questions dont notre Cour pourrait un jour 
être saisie, bénéficiant alors d’une argumentation 
approfondie et savante sur l’application extrater-
ritoriale de la Charte. Traditionnellement, les tri-
bunaux de common law ont refusé de rendre des 
décisions de grande portée lorsque les faits dont 
ils étaient saisis ne l’exigeaient pas, tenant ainsi 
compte de la mise en garde du poète :

Il y a plus de choses au ciel et sur la terre, Horatio, que 
dans les rêves de la philosophie.

(Hamlet, acte I, scène v, lignes 166-167)

185 Le juge LeBel insiste beaucoup sur le potentiel 
réparateur du par. 24(2) de la Charte qui, dans cer-
taines circonstances, permet d’écarter un élément 
de preuve lors du procès au Canada. Or, les alléga-
tions formulées aujourd’hui devant nos tribunaux ne 
donneront pas nécessairement lieu à un procès au 
Canada. En fait, même le droit à un simple procès 
pourrait être compromis comme il l’est aux États-
Unis. De si graves questions concernant la Charte 
ne doivent être tranchées qu’à l’issue d’une plaidoi-
rie et d’un débat exhaustifs devant notre Cour, ce à 
quoi nous n’avons pas eu droit (et ne pouvions nous 
attendre) en l’espèce.

186 Mon collègue le juge LeBel tire des conclu-
sions très générales de son analyse de certains 
volets du droit international, et son interprétation 
du par. 32(1) de la Charte est davantage atténuée 
que celle des juges majoritaires dans l’arrêt Cook. 
Il conclut : 

police conduct in relation to the extraterritorial 
apprehension of a Canadian citizen in the United 
States which led to his incarceration and torture 
in Syria. The work of Canadian security person-
nel other than the RCMP may give rise to other 
issues, some of which may relate to the extraterrito-
rial treatment of Canadian citizens. I mention these 
matters simply to illustrate the sort of issues that 
may eventually wind up before us and on which we 
can expect to hear extensive and scholarly argu-
ment in relation to the extraterritorial application 
of the Charter. Traditionally, common law courts 
have declined to make far-reaching pronounce-
ments before being required by the facts before 
them to do so, heeding the cautionary words of the 
poet:

There are more things in heaven and earth, Horatio, 
Than are dreamt of in your philosophy.

(Hamlet, Act I, Scene v, 11. 166-67)

 Justice LeBel places great emphasis on the 
remedial potential of s. 24(2) of the Charter under 
which evidence may, in certain circumstances, be 
excluded from a Canadian trial, but the allegations 
now coming before our courts may not result in a 
trial in Canada. Indeed even the right to an ordi-
nary trial may become an issue here as it has in the 
United States. Such serious Charter issues should 
be resolved only after full argument and debate in 
this Court, which we did not receive (and had no 
reason to expect) in this case.

 My colleague LeBel J. draws a number of 
very broad propositions from his analysis of cer-
tain aspects of international law and takes a more 
attenuated view of s. 32(1) of the Charter than was 
adopted by the majority in Cook. LeBel J. con-
cludes that:
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Comme il n’est pas possible de faire respecter la Charte 
à l’étranger, et que cela est nécessaire pour qu’elle s’ap-
plique, l’application extraterritoriale de la Charte est 
impossible. [Je souligne; par. 85.]

Je reconnais bien sûr que la question de la mise en 
application est fondamentale, mais à ce stade, les 
difficultés s’y rapportant ne me paraissent pas déci-
sives. Mon collègue ajoute qu’« [o]n ne peut écarter 
complètement les droits individuels au nom de la 
collaboration transfrontalière » (par. 100 (je sou-
ligne)). Afin de combler le vide créé par la non- 
application de la Charte, le juge LeBel propose, 
pour circonscrire le pouvoir de l’État, de s’en remet-
tre aux « obligations internationales [du Canada] 
en matière de droits de la personne ». La teneur de 
ces obligations est moindre et leur portée est plus 
discutable que celles des garanties de la Charte. 
Plus précisément, le juge LeBel dit qu’il pourrait 
y avoir réparation lorsque « la participation d’un 
policier canadien à une activité d’enquête permise 
par le droit étranger [. . .] emporterait le manque-
ment du Canada à ses obligations internationales en  
matière de droits de la personne » (par. 101). Ainsi, 
ces obligations deviendraient la norme « extrater-
ritoriale » applicable en lieu et place des garan-
ties de la Charte, même entre l’État canadien et les 
citoyens canadiens.

 À mon humble avis, notre Cour ne saurait déter-
miner en l’espèce si un citoyen canadien lésé par le 
comportement extraterritorial d’une autorité cana-
dienne devrait se voir refuser une réparation fondée 
sur la Charte (sauf s’il fait l’objet d’un procès pénal 
au Canada) et ne pouvoir invoquer que les obliga-
tions du Canada en droit international. Le minis-
tère public et l’intervenant le procureur général de 
l’Ontario n’ont pas demandé pareille limitation. Ni 
les parties ni l’intervenant n’ont demandé la révi-
sion de l’arrêt Cook, encore moins son infirmation. 
Les avocats n’ont pas du tout écarté la pertinence 
de la Charte en faisant valoir qu’un fonctionnaire 
canadien pourrait devoir répondre de ses actes à 
l’étranger vis-à-vis d’un citoyen canadien, recon-
naissant (à juste titre, selon moi) qu’il est très diffé-
rent de nier l’« effet extraterritorial inacceptable » 
de l’application de la Charte et de nier tout effet 
extraterritorial en résultant.

Since extraterritorial enforcement [of Canadian law] 
is not possible, and enforcement is necessary for the 
Charter to apply, extraterritorial application of the 
Charter is impossible. [Emphasis added; para. 85.]

I accept, of course, that enforcement is a central 
issue, but at this stage I would not treat difficulties 
in that regard as conclusive. My colleague adds at 
para. 100 that “[i]ndividual rights cannot be com-
pletely disregarded in the interests of transborder 
co-operation” (emphasis added). In an effort to fill 
the gap created by his rejection of Charter appli-
cability, LeBel J. would substitute Canada’s “inter-
national human rights obligations”, as a source of 
limitation on state power. The content of such obli-
gations is weaker and their scope is more debat-
able than Charter guarantees. Specifically, LeBel 
J. writes, at para. 101, that relief may be available 
“where the participation of Canadian officers in 
investigative activities sanctioned by foreign law 
would place Canada in violation of its interna-
tional obligations in respect of human rights”. The 
proposal is that international human rights obli-
gations should become the applicable “extraterri-
torial” standard in substitution for Charter guaran-
tees even as between the Canadian government and 
Canadian citizens.

187  This is not the case, in my respectful view, for 
the Court to determine whether Canadian citizens 
harmed by the extraterritorial conduct of Canadian 
authorities should be denied Charter relief (except 
if faced with a criminal trial in Canada) and be 
left to arguments about Canada’s international 
law obligations. The Crown and the intervener, 
the Attorney General of Ontario, sought no such 
limitation. Neither the parties nor the intervener 
asked that Cook be revisited, much less overruled. 
Counsel were not at all dismissive of the relevance 
of the Charter in holding to account “extrater-
ritorial” conduct of Canadian officials in relation 
to Canadian citizens, accepting (in my view cor-
rectly) that in Charter terms the denial of “objec-
tionable extraterritorial effect” is a very different 
thing from the denial of any extraterritorial effect.
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188 Mon collègue le juge LeBel écrit par ailleurs au 
par. 101 : 

Je n’écarte pas la possibilité que, dans un pourvoi ulté-
rieur, la participation de policiers canadiens à des actes 
à l’étranger qui contreviendraient aux obligations inter-
nationales du Canada au chapitre des droits de la per-
sonne puisse fonder l’octroi d’une réparation suivant le 
par. 24(1) en raison de l’incidence de ces actes sur un 
droit garanti par la Charte au Canada.

Or, la portée de cette exception éventuelle demeure 
incertaine, car les actes en cause seraient nécessaire-
ment accomplis à l’étranger et, selon mon collègue, 
ne devraient pas être jugés au regard des exigences 
canadiennes parce que « l’application extraterrito-
riale de la Charte est impossible » (par. 85).

189 Je suis donc d’avis de statuer sur le pourvoi 
en fonction des arrêts Harrer, Terry, Schreiber et 
Cook. Je m’en tiendrais pour l’instant au principe 
de l’« effet extraterritorial inacceptable » établi 
dans l’arrêt Cook et laisserais la voie libre à une 
évolution ultérieure quant à la question de l’ap-
plication extraterritoriale de la Charte. Certaines 
affaires qui franchissent actuellement les différents 
paliers du système judiciaire offrent une assise 
factuelle stimulante et une perspective nouvelle 
qui nous permettraient de mieux saisir les consé-
quences possibles des différents points de vue. Un 
énoncé constitutionnel de grande portée comme 
celui de mon collègue le juge LeBel (« l’applica-
tion extraterritoriale de la Charte est impossible ») 
n’était même pas envisagé par les parties et l’inter-
venant en l’espèce, qui étaient tous représentés par 
des avocats compétents et chevronnés. Notre Cour 
devrait refuser de se prononcer prématurément sur 
des questions aussi importantes.

190 Après avoir pris connaissance des motifs qui 
précèdent, mon collègue a confirmé notre désac-
cord en ajoutant :

Il n’est pas toujours possible de prévoir les questions 
nouvelles dont seront saisis les tribunaux, mais on peut 
être assuré que le droit se développera et évoluera dans 
la mesure nécessaire et au moment opportun. [par. 95]

191 Le droit constitutionnel ne « se développera et 
[n]’évoluera » que si notre Cour offre la souplesse 

 So too my colleague LeBel J. writes, at 
para. 101: 

I would leave open the possibility that, in a future 
case, participation by Canadian officers in activities in 
another country that would violate Canada’s interna-
tional human rights obligations might justify a remedy 
under s. 24(1) of the Charter because of the impact of 
those activities on Charter rights in Canada.

However, the scope of this possible exception is 
unclear, given the fact that the conduct at issue 
would necessarily be outside Canada and, accord-
ing to my colleague, ought not to be judged by the 
Charter standards because “extraterritorial appli-
cation of the Charter is impossible” (para. 85).

 I would therefore resolve this appeal on the basis 
of Harrer, Terry, Schreiber and Cook. I would retain 
for the present Cook’s “objectionable extraterrito-
rial effect” principle while leaving the door open to 
future developments in assessing the extraterritorial 
application of the Charter. Our grasp of the poten-
tial ramifications of different approaches would be 
sharpened by the challenging fact situations and 
fresh perspectives presented in cases now working 
their way through the system. Constitutional pro-
nouncements of such far-reaching implications as 
are laid down by my colleague (“extraterritorial 
application of the Charter is impossible”) were not 
even on the radar screen of the parties and inter-
vener to this appeal, all of whom were represented 
by able and experienced counsel. The Court should 
decline to resolve such important questions before 
they are ripe for decision.

 Since writing the above, my colleague LeBel J. 
has joined issue with this lone protest with the fol-
lowing comment:

We cannot always know what new issues might arise 
before the courts in the future, but we can trust that the 
law will grow and evolve as necessary and when neces-
sary in response. [para. 95]

 The law of the Constitution can only “grow and 
evolve” if the Court leaves it the flexibility to do 
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390 [2007] 2 S.C.R.r. v. hApe  Binnie J.

voulue. C’est précisément l’incertitude quant aux 
affaires à venir — certaines d’entre elles chemi-
nant actuellement devant les tribunaux inférieurs 
— qui m’amène à croire que notre Cour ne doit 
pas, en l’espèce, substituer la rigidité à la souplesse 
et supprimer prématurément (et sans nécessité) les 
possibilités qu’offrent actuellement les principes 
flexibles énoncés dans l’arrêt Cook relativement à 
l’application de la Charte.

 Je suis d’avis de rejeter le pourvoi et de confir-
mer les déclarations de culpabilité.

 Pourvoi rejeté.

 Procureurs de l’appelant : Gold & Associates, 
Toronto.

 Procureur de l’intimée : Procureur général du 
Canada, Toronto.

 Procureur de l’intervenant : Procureur général 
de l’Ontario, Toronto.

so. It is precisely because of the uncertainty about 
future developments, some of which are now in the 
litigation pipeline, that I believe the Court should 
not in this case substitute rigidity for flexibility and, 
prematurely (and unnecessarily), foreclose Charter 
options that are now open to it under the flexible 
principles enunciated in Cook.

192  I would dismiss the appeal and affirm the con-
victions.

 Appeal dismissed.

 Solicitors for the appellant: Gold & Associates, 
Toronto.

 Solicitor for the respondent: Attorney General 
of Canada, Toronto.

 Solicitor for the intervener: Attorney General of 
Ontario, Toronto.
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SUPREME COURT OF CANADA 
Re: Resolution to amend the Constitution, [1981] 1 S.C.R. 753  

Date: 1981-09-28 

IN THE MATTER of an Act for expediting the decision of constitutional and other 
provincial questions, being R.S.M. 1970, c. C180 

AND IN THE MATTER of a Reference pursuant thereto by the Lieutenant 
Governor in Council to the Court of Appeal for Manitoba for hearing and 
consideration, the questions concerning the amendment of the 

Constitution of Canada as set out in Order in Council No. 1020/80 

The Attorney General of Manitoba Appellant; 

and 

The Attorney General of Quebec, the Attorney General of Nova Scotia, the 
Attorney General of British Columbia, the Attorney General of Prince Edward 
Island, the Attorney General for Saskatchewan, the Attorney General for Alberta, 
the Attorney General of Newfoundland and Four Nations Confederacy Inc. 
Interveners (supporting the Attorney General of Manitoba); 

and 

The Attorney General of Canada Respondent; and 

The Attorney General for Ontario and the Attorney General for New Brunswick 
Interveners (supporting the Attorney General of Canada). 

IN THE MATTER of Section 6 of The Judicature Act, R.S.Nfld. 1970, c. 187 as 
amended, 

AND IN THE MATTER of a Reference by the Lieutenant Governor in Council 
concerning the effect and validity of the amendments to the Constitution of 
Canada sought in the 'Proposed Resolution for a Joint Address to Her Majesty 
The Queen respecting the Constitution of Canada' 

The Attorney General of Canada Appellant; and 

[Page 754] 

The Attorney General for Ontario and the Attorney General for New Brunswick 
Interveners (supporting the Attorney General of Canada); 

and 

The Attorney General of Newfoundland Respondent; 

and 
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The Attorney General of Quebec, the Attorney General of Nova Scotia, the 
Attorney General of Manitoba, the Attorney General of British Columbia, the 
Attorney General of Prince Edward Island, the Attorney General for 
Saskatchewan, the Attorney General for Alberta and Four Nations Confederacy 
Inc. Interveners (supporting the Attorney General of Newfoundland). 

AND IN THE MATTER of a Reference to the 

Court of Appeal of Quebec relative to a draft Resolution containing a joint address 
to Her Majesty The Queen concerning the Constitution of Canada 

The Attorney General of Quebec Appellant; and 

The Attorney General of Nova Scotia, the Attorney General of Manitoba, the 
Attorney General of British Columbia, the Attorney General of Prince Edward 
Island, the Attorney General for Saskatchewan, the Attorney General for Alberta, 
the Attorney General of Newfoundland and Four Nations Confederacy Inc. 
Interveners (supporting the Attorney General of Quebec); 

and 

The Attorney General of Canada Respondent; and 

The Attorney General for Ontario and the Attorney General for New Brunswick 

Interveners (supporting the Attorney General of Canada). 

[Page 755] 

1981: April 28, 29, 30 and May 1 and 4; 1981: September 28. 

Present: Laskin C.J. and Martland, Ritchie, Dickson, Beetz, Estey, McIntyre, 
Chouinard and Lamer JJ. 

ON APPEAL FROM THE COURTS OF APPEAL FOR MANITOBA, 
NEWFOUNDLAND AND QUEBEC 

Constitutional law — Amendment of the Constitution — Power to amend — 
Authority to the two federal Houses to proceed by Resolution where federal—
provincial relationships are affected — Whether a convention can crystallize into 
law — Sovereignty of the provinces in respect of their powers under the B.N.A. 
Act — British North America Act, 1867, 1867 (U.K.), c. 3 as amended, ss. 18, 91, 
92, 146 — Statute of Westminster, 1931, 1931 (U.K.), c. 4, ss. 2, 3, 4, 5, 7 — The 
Senate and House of Commons Act, R.S.C. 1970, c. S-8, ss. 4, 5 — Bill of 
Rights, 1689 (Engl.), c. 2, s. 9. 

Constitutional law — Constitutional convention — Constitutional amendment — 
Proposed constitutional amendment affecting provincial powers — Eight prov-
inces opposing the Resolution — Whether or not provincial consent required by 
constitutional convention — Degree of consent — British North America Act, 
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1867, 1867 (U.K.), c. 3 as amended, ss. 9, 15, 91(1), 92(1), 92(5) — Statute of 
Westminster, 1931, 1931 (U.K.), c. 4, s. 7(1). 

The References in question were prompted by the opposition of eight 
provinces to a proposed Resolution, published on October 2, 1980. The proposed 
Resolution contained an address to be presented to Her Majesty The Queen in 
right of the United Kingdom and a statute, to which was appended another statute 
providing for the patriation of the B.N.A. Act, with an amending procedure, and a 
Charter of Rights and Freedoms. The proposed Resolution carried the approval of 
only two provinces, Ontario and New Brunswick. The opposition of the others, 
save Saskatchewan, was based on their assertion that both conventionally and 
legally the consent of all the provinces was required for the address to be 
forwarded to Her Majesty with the appended statutes. The proposed Resolution 
was adopted by the House of Commons and by the Senate on April 23 and 24, 
1981. 

Questions 1, 2 and 3 of the Manitoba and Newfoundland References 
submitted for answer and this Court's answers were as follows: 

[Page 756] 

Question 1—If the amendments to the Constitution of Canada sought in the 
"Proposed Resolution for a Joint Address to Her Majesty the Queen respecting 
the Constitution of Canada", or any of them, were enacted, would federal-
provincial relationships or the powers, rights or privileges granted or secured by 
the Constitution of Canada to the provinces, their legislatures or governments be 
affected and if so, in what respect or respects? 

 
Answer — Yes. 
 
Question 2—Is it a constitutional convention that the House of Commons 

and Senate of Canada will not request Her Majesty the Queen to lay before the 
Parliament of the United Kingdom of Great Britain and Northern Ireland a 
measure to amend the Constitution of Canada affecting federal-provincial 
relationships or the powers, rights or privileges granted or secured by the Con-
stitution of Canada to the provinces, their legislatures or governments without first 
obtaining the agreement of the provinces? 

 
Answer — Yes. 
The Chief Justice and Estey and McIntyre JJ. dissenting would answer "no". 
 
Question 3—Is the agreement of the provinces of Canada constitutionally 

required for amendment to the Constitution of Canada where such amendment 
affects federal-provincial relationships or alters the powers, rights or privileges 
granted or secured by the Constitution of Canada to the provinces, their 
legislatures or governments? 
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Answer —For the reasons stated in answer to Question 2, as a matter of 
constitutional convention, "yes". The Chief Justice and Estey and McIntyre JJ. 
dissenting would answer "no". 

 
—As a matter of law, "no". Martland and Ritchie JJ. dissenting would answer 

"yes". 
 
The Question 4 of the Newfoundland Reference submitted for answer and 

this Court's answer was as follows: 

[Page 757] 

Question 4—If Part V of the proposed resolution referred to in question 1 is 
enacted and proclaimed into force could 

(a) the Terms of Union, including terms 2 and 17 thereof contained in the 
Schedule to the British North America Act, 1949 (12-13 George VI, c. 22 (U.K.)), 
or 

(b) section 3 of the British North America Act, 1871 (34-35 Victoria, c. 28 
(U.K.)) 

be amended directly or indirectly pursuant to Part V without the consent of 
the Government, Legislature or a majority of the people of the Province of 
Newfoundland voting in a referendum held pursuant to Part V? 

 
Answer —As expressed in the reasons of the Newfoundland Court of 

Appeal, subject to the correction made in the reasons of this Court. 
 
Questions A and B of the Quebec Reference submitted for answer and this 

Court's answers were as follows: 
 
Question A—If the Canada Act and the Constitution Act, 1981 should come 

into force and if they should be valid in all respects in Canada would they affect: 
(i) the legislative competence of the provincial legislatures in virtue of the 

Canadian Constitution? 
(ii) the status or role of the provincial legislatures or governments within the 

Canadian Federation? 
 
Answers —(i) Yes.  
(ii) Yes. 
 
Question B—Does the Canadian Constitution empower, whether by statute, 

convention or otherwise, the Senate and the House of Commons of Canada to 
cause the Canadian Constitution to be amended without the consent of the 
provinces and in spite of the objection of several of them, in such a manner as to 
affect: 

(i) the legislative competence of the provincial legislatures in virtue of the 
Canadian Constitution? 

[Page 758] 
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(ii) the status or role of the provincial legislatures or governments within the 
Canadian Federation? 

 
Answers —(i)  
(a) by statute, no; 
(b) by convention, no. 
The Chief Justice and Estey and McIntyre JJ. would answer that there is no 

precluding convention. 
(c) as a matter of law, yes. 
Martland and Ritchie JJ. dissenting would answer "no". 
(ii)  
(a) by statute, no; 
(b) by convention, no. 
The Chief Justice and Estey and McIntyre JJ. would answer that there is no 

precluding convention. 
(c) as a matter of law, yes. 
Martland and Ritchie JJ. dissenting would answer "no". 
 
Part I deals with Questions 1 and 3 in the Manitoba and Newfoundland 

References, Question 4 in the Newfoundland Reference, Question A in the 
Quebec Reference and with Question B in that reference in its legal aspect. Part 
II deals with Question 2 in the Manitoba and Newfoundland References and 
Question B in the Quebec Reference in its conventional aspect. 

 
—I— 
Per Laskin C.J. and Dickson, Beetz, Estey, McIntyre, Chouinard and Lamer 

JJ.: The proposed Resolution requesting the amendment of the Canadian 
Constitution by the Parliament at Westminster was within the legislative 
competence of the Houses of the Parliament of Canada notwithstanding the fact 
that it affected provincial legislative powers. No legal principles of federalism were 
offended by the Houses proceeding without the concurrence of the provinces: the 
requirement of provincial consent had not crystallized into law. The authority of 
the two Houses to adopt their own procedures, and hence the resolutions, was 
untrammelled and in any event had no bearing on the competence of the Parlia-
ment at Westminster to give effect to the Resolution. 

Per Martland and Ritchie JJ. (dissenting): The proposed Resolution 
offended the federal principle which, from an analysis of earlier practice had been 
carried into and formed an integral part of the Resolution procedure's operation. 
This procedure, the recognized means of effecting constitutional change through. 
the Imperial 

[Page 759] 

Parliament, was not merely an internal one. Notwithstanding Canada's 
accession to sovereign status, the federal Parliament had neither the statutory 
basis to enact such a Resolution nor the power to implement a measure contrary 
to the B.N.A. Act. To do so contravened established convention and was the 
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between the Parliament of Canada and the provincial legislatures of their 
respective legislative powers which, as to each level of authority, were conferred 
as exclusive powers. In the Court below, the Nova Scotia Supreme Court en 
banc, Chief Justice Chisholm remarked that the British North America Act is not a 
counter for the exchange of constitutional wares: see Re Delegation of Legislative 
Jurisdiction24, at p. 6. 
The statement, above-quoted, of Chief Justice Rinfret carries no independent 
legal consequence; it simply underscores the imperative character of the 
distribution of legislative power. In short, as in the attempt to argue crystallization 
of convention into law, there is nothing in the reference to theories of federalism 
reflected in some case law that goes beyond their use as an aid to a justiciable 
question raised apart from them. 
So too, with pronouncements by political figures or persons in other branches of 
public life. There is little profit in parading them. 
[Page 805] 

Support for a legal requirement of provincial consent to the Resolution that is 
before this Court, consent which is also alleged to condition United Kingdom 
response to the Resolution, is, finally, asserted to lie in the preamble of the British 
North America Act itself, and in the reflection, in the substantive terms of the Act, 
of what are said to be fundamental presuppositions in the preamble as to the 
nature of Canadian federalism. The preamble recites (and the whole of it is 
reproduced) the following: 

Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have 
expressed their Desire to be federally united into One Dominion under the 
Crown of the United Kingdom of Great Britain and Ireland, with a 
Constitution similar in Principle to that of the United Kingdom: 
And whereas such a Union would conduce to the Welfare of the Provinces 
and promote the Interests of the British Empire: 
And whereas on the Establishment of the Union by Authority of Parliament it 
is expedient, not only that the Constitution of the Legislative Authority in the 
Dominion be provided for, but also that the Nature of the Executive 
Government therein be declared: 
And whereas it is expedient that Provision be made for the eventual 
Admission into the Union of other Parts of British North America: 

What is stressed is the desire of the named provinces "to be federally united ... 
with a Constitution similar in Principle to that of the United Kingdom". The 
preamble speaks also of union into "One Dominion" and of the establishment of 
the Union "by Authority of Parliament", that is the United Kingdom Parliament. 
What, then, is to be drawn from the preamble as a matter of law? A preamble, 
needless to say, has no enacting force but, certainly, it can be called in aid to 
illuminate provisions of the statute in which it appears. Federal union "with a 
                                                 
24 [1948] 4 D.L.R. 1. 

19
81

 C
an

LI
I 2

5 
(S

C
C

)



 

 

Constitution similar in Principle to that of the United Kingdom" may well embrace 
responsible government and some common law aspects of the United Kingdom's 
unitary constitutionalism, such as the rule of law and Crown prerogatives and 
immunities. The "rule of law" is a highly textured expression, importing many 
things which are beyond the need of these reasons 
[Page 806] 

to explore but conveying, for example, a sense of orderliness, of subjection to 
known legal rules and of executive accountability to legal authority. Legislative 
changes may alter common law prescriptions, as has happened with respect to 
Crown prerogatives and immunities. There is also an internal contradiction in 
speaking of federalism in the light of the invariable principle of British 
parliamentary supremacy. Of course, the resolution of this contradiction lies in the 
scheme of distribution of legislative power, but this owes nothing to the preamble, 
resting rather on its own exposition in the substantive terms of the British North 
America Act. 
There is not and cannot be any standardized federal system from which particular 
conclusions must necessarily be drawn. Reference was made earlier to what 
were called unitary features of Canadian federalism and they operate to distin-
guish Canadian federalism from that of Australia and that of the United States. 
Allocations of legislative power differ as do the institutional arrangements through 
which power is exercised. This Court is being asked by the provinces which 
object to the so-called federal "package" to say that the internal distribution of 
legislative power must be projected externally, as a matter of law, although there 
is no legal warrant for this assertion and, indeed, what legal authority exists (as in 
s. 3 of the Statute of Westminster, 1931) denies this provincial position. 
At bottom, it is this distribution, it is the allocation of legislative power as between 
the central Parliament and the provincial legislatures, that the provinces rely on as 
precluding unilateral federal action to seek amendments to the British North 
America Act that affect, whether by limitation or extension, provincial legislative 
authority. The Attorney General of Canada was pushed to the extreme by being 
forced to answer affirmatively the theoretical question whether in law the federal 
government could procure an amendment to the British North America Act that 
would turn Canada into a unitary state. That is not what the 
[Page 807] 

present Resolution envisages because the essential federal character of the 
country is preserved under the enactments proposed by the Resolution. 
That, it is argued, is no reason for conceding unilateral federal authority to 
accomplish, through invocation of legislation by the United Kingdom Parliament, 
the purposes of the Resolution. There is here, however, an unprecedented 
situation in which the one constant since the enactment of the British North 
America Act in 1867 has been the legal authority of the United Kingdom 
Parliament to amend it. The law knows nothing of any requirement of provincial 
consent, either to a resolution of the federal Houses or as a condition of the 
exercise of United Kingdom legislative power. 
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Date: 20171205 

Docket: T-1977-13 

Citation: 2017 FC 1099 

Ottawa, Ontario, December 5, 2017 

PRESENT: The Honourable Mr. Justice Phelan 

BETWEEN: 

TASEKO MINES LIMITED 

Applicant 

and 

THE MINISTER OF THE ENVIRONMENT 
and THE ATTORNEY GENERAL OF 

CANADA and THE TSILHQOT'IN 
NATIONAL GOVERNMENT AND JOEY 

ALPHONSE, on his own behalf and on behalf of 
all other members of the Tsilhqot’in Nation 

Respondents 

and 

THE MINING ASSOCIATION OF CANADA, 
THE MINING ASSOCIATION OF BRITISH 

COLUMBIA, THE MINING SUPPLIERS 
ASSOCIATION OF BRITISH COLUMBIA, 

THE ASSOCIATION FOR MINERAL 
EXPLORATION, BRITISH COLUMBIA, and 

MININGWATCH CANADA 

Interveners 
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JUDGMENT AND REASONS 

I. INTRODUCTION 

[1] This is an application for judicial review of a Review Panel Report [respectively Panel 

and Report] concerning the proposed New Prosperity Gold-Copper Mine that was made pursuant 

to the Canadian Environmental Assessment Act, 2012, SC 2012, c 19, s 52 [CEAA 2012]. In the 

this case, the judicial review centers on findings in the Report with respect to water seepage and 

impact on water quality in Fish Lake (Teztan Biny) and the surrounding area. 

[2] The related file T-744-14 is an application for judicial review of subsequent decisions by 

the Minister of the Environment [Minister] and the Governor in Council [GIC]. The judicial 

review of those decisions is found in Taseko Mines Limited v Canada (Environment), 2017 FC 

1100. 

[3] The key dispute is the Panel’s conclusion that toxic water seepage will be greater than 

Taseko Mines Limited [Taseko] estimated. This conclusion ultimately led to decisions not 

approving the proposed mine. 

[4] Taseko seeks the following relief in respect of the Panel and its Report: 

[92] Taseko seeks a declaration that the following findings of 
the Panel are invalid and are quashed or set aside: 

(i) the Panel’s determination that Taseko 
underestimated the volume of tailings pore water 
seepage leaving the TSF; 
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Page: 3 

(ii) the Panel’s decision to accept NRCan’s upper 
bound estimate as the expected seepage rate from 
TSF; and 

(iii) the Panel’s conclusion that the concentration of 
water quality variables in Fish Lake and Wasp Lake 
would likely be a significant adverse environmental 
effect 

(the “Impugned Findings”). 

[93] Taseko also seeks a declaration that the Panel failed to 
observe principles of procedural fairness in its conduct of the 
public hearing process related to the environmental assessment of 
the Project. 

[94] Should the declarations sought by Taseko be granted in 
whole or in part, it follows that the matter must be remitted to the 
Panel to reconsider the Impugned Findings and remedy the 
breaches in the Panel’s process (as applicable), and to then make 
new determinations in accordance with the directions provided by 
this Court. 

[Footnotes omitted.] 

[5] To set the background, the relevant legislation is outlined below. 

Canadian Environmental Assessment Act, 2012, SC 2012, c 19, 
s 52 

43 (1) A review panel must, in 
accordance with its terms of 
reference, 

43 (1) La commission, 
conformément à son mandat : 

(a) conduct an environmental 
assessment of the designated 
project; 

a) procède à l’évaluation 
environnementale du projet 
désigné; 

(b) ensure that the 
information that it uses when 
conducting the 
environmental assessment is 
made available to the public; 

b) veille à ce que le public ait 
accès aux renseignements 
qu’elle utilise dans le cadre 
de cette évaluation; 

(c) hold hearings in a manner 
that offers any interested 

c) tient des audiences de 
façon à donner aux parties 
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party an opportunity to 
participate in the 
environmental assessment; 

intéressées la possibilité de 
participer à l’évaluation; 

(d) prepare a report with 
respect to the environmental 
assessment that sets out 

(i) the review panel’s 
rationale, conclusions and 
recommendations, 
including any mitigation 
measures and follow-up 
program, and 

(ii) a summary of any 
comments received from 
the public, including 
interested parties; 

d) établit un rapport assorti 
de sa justification et de ses 
conclusions et 
recommandations 
relativement à l’évaluation, 
notamment aux mesures 
d’atténuation et au 
programme de suivi, et 
énonçant, sous la forme d’un 
résumé, les observations 
reçues du public, notamment 
des parties intéressées; 

(e) submit the report with 
respect to the environmental 
assessment to the Minister; 
and 

e) présente son rapport 
d’évaluation 
environnementale au 
ministre; 

(f) on the Minister’s request, 
clarify any of the conclusions 
and recommendations set out 
in its report with respect to 
the environmental 
assessment. 

f) sur demande de celui-ci, 
précise l’une ou l’autre des 
conclusions et 
recommandations dont son 
rapport est assorti. 

… […] 

126 (1) Despite subsection 
38(6) and subject to 
subsections (2) to (6), any 
assessment by a review panel, 
in respect of a project, 
commenced under the process 
established under the former 
Act before the day on which 
this Act comes into force is 
continued under the process 
established under this Act as if 
the environmental assessment 
had been referred by the 

126 (1) Malgré le paragraphe 
38(6) et sous réserve des 
paragraphes (2) à (6), tout 
examen par une commission 
d’un projet commencé sous le 
régime de l’ancienne loi avant 
la date d’entrée en vigueur de 
la présente loi se poursuit sous 
le régime de la présente loi 
comme si le ministre avait 
renvoyé, au titre de l’article 38, 
l’évaluation environnementale 
du projet pour examen par une 
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Minister to a review panel 
under section 38. The project 
is considered to be a 
designated project for the 
purposes of this Act and Part 3 
of the Jobs, Growth and Long-
term Prosperity Act, and 

commission; le projet est 
réputé être un projet désigné 
pour l’application de la 
présente loi et de la partie 3 de 
la Loi sur l’emploi, la 
croissance et la prospérité 
durable et : 

(a) if, before that day, a 
review panel was established 
under section 33 of the 
former Act, in respect of the 
project, that review panel is 
considered to have been 
established — and its 
members are considered to 
have been appointed — 
under subsection 42(1) of 
this Act; 

a) si, avant cette date 
d’entrée en vigueur, une 
commission avait été 
constituée aux termes de 
l’article 33 de l’ancienne loi 
relativement au projet, elle 
est réputée avoir été 
constituée — et ses membres 
sont réputés avoir été 
nommés — aux termes du 
paragraphe 42(1) de la 
présente loi; 

(b) if, before that day, an 
agreement or arrangement 
was entered into under 
subsection 40(2) of the 
former Act, in respect of the 
project, that agreement or 
arrangement is considered to 
have been entered into under 
section 40 of this Act; and 

b) si, avant cette date, un 
accord avait été conclu aux 
termes du paragraphe 40(2) 
de l’ancienne loi relativement 
au projet, il est réputé avoir 
été conclu en vertu de 
l’article 40 de la présente loi; 

(c) if, before that day, a 
review panel was established 
by an agreement or 
arrangement entered into 
under subsection 40(2) of the 
former Act or by document 
referred to in subsection 
40(2.1) of the former Act, in 
respect of the project, it is 
considered to have been 
established by — and its 
members are considered to 
have been appointed under 
— an agreement or 
arrangement entered into 
under section 40 of this Act 

c) si, avant cette date, une 
commission avait été 
constituée en vertu d’un 
accord conclu aux termes du 
paragraphe 40(2) de 
l’ancienne loi ou du 
document visé au paragraphe 
40(2.1) de l’ancienne loi 
relativement au projet, elle 
est réputée avoir été 
constituée — et ses membres 
sont réputés avoir été 
nommés — en vertu d’un 
accord conclu aux termes de 
l’article 40 de la présente loi 
ou du document visé au 
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or by document referred to in 
subsection 41(2) of this Act. 

paragraphe 41(2) de la 
présente loi. 

II. BACKGROUND FACTS 

[6] The New Prosperity Gold-Copper Mine [the Project] is a proposed open pit gold and 

copper mine in British Columbia, 125 km southwest of Williams Lake (in the traditional 

territories of the Tsilhqot’in peoples). The $1.5 billion Project is said to provide a number of jobs 

as well as (allegedly) a $340 million contribution to British Columbia’s gross domestic product. 

[7] The Project is the successor to another proposed mine, Prosperity, that was rejected by 

the GIC in 2010 following a federal environmental assessment. The original design of the mine 

would have necessitated draining the lake Teztan Biny. 

[8] In this second Project, Teztan Biny would not be drained because the proposal relocates 

the tailings storage facility [TSF] and introduces a lake recirculation water management scheme. 

[9] On November 7, 2011, the Minister stated that the Project would undergo a federal 

environmental assessment under the Canadian Environmental Assessment Act, SC 1992, c 37 

[CEAA] (later continued according to the transition provisions of the CEAA 2012). 

[10] On August 3, 2012, the Panel was issued Amended Terms of Reference that were 

consistent with the new CEAA 2012 provisions. The Amended Terms of Reference dictated that 

the Panel must consider a number of factors in assessing the environmental effects of the 

proposed project: 
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a. the environmental effects of the Project including the 
environmental effects of malfunctions or accidents that 
may occur in connection with the Project and any 
cumulative environmental effects that are likely to result 
from the Project in combination with other projects or 
activities that have been or will be carried out; 

b. the significance of the environmental effects referred to in 
the above paragraph; 

c. comments from the public and Aboriginal groups that are 
received during the review; 

d. measures that are technically and economically feasible and 
that would mitigate any significant adverse environmental 
effects of the Project; 

e. the need for the Project and alternatives to the Project; 

f. the purpose of the Project; 

g. alternative means of carrying out the Project that are 
technically and economically feasible, and the 
environmental effects of any such alternative means; 

h. the need for, and the requirements of, any follow-up 
program in respect of the Project; and 

i. the capacity of renewable resources that are likely to be 
significantly affected by the Project to meet the needs of 
the present and those of the future. 

[11] The Panel published Guidelines for the Environmental Impact Statement [EIS] on 

March 16, 2012. 

[12] Taseko submitted an EIS on September 27, 2012, purporting to deal with the deficiencies 

in the initial Prosperity project proposal. 
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[13] The Panel then engaged in discussions with respect to the technical merits and adequacy 

of the EIS with “federal departments, the BC Ministry of Energy and Mines (“BC MEM”), 

aboriginal groups, including the Tsilhqot’in National Government (“TNG”), and Taseko.” 

[14] Taseko’s EIS described features of the proposed TSF and predicted seepage using two 

computer models: a 3-dimensional model representing the TSF as a horizontal plane, and 

2-dimensional model representing the TSF as a vertical plane. 

[15] Natural Resources Canada [NRCan] identified significant concerns with the EIS 

including “deficiencies with both of Taseko’s models, the data upon which they were based, 

Taseko’s proposal to rely on adding estimates from both models, and Taseko’s proposed 

mitigation measures.” 

[16] As a result of these concerns, NRCan recommended the Panel request that Taseko 

provide a more comprehensive model of 3D numerical groundwater flow, which would address 

the deficiencies in the models provided in the EIS. 

[17] In addition, other participants raised various other concerns with respect to “proposed 

mitigation measures, lack of hydrogeological data and uncertainty related to the range of till 

hydraulic conductivities, and significant underestimation in Taseko’s seepage estimates.” 

[18] On February 20, 2013, the Panel released its Public Hearing Procedures, which outlined 

requirements for the conduct of public hearings and topic-specific hearing sessions. 
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[19] In a letter dated May 24, 2013, Taseko sought to postpone dealing with the deficiencies. 

It indicated that differences in technical issues could be dealt with after the Project received 

approval:  “any difference in interpretation of technical data that exists between NRCan and 

Taseko can be resolved by a specifically focused pump test program, one which Taseko will 

undertake to refine the pit dewatering system prior to development.” 

[20] Taseko therefore declined to develop the 3D numerical groundwater flow model 

requested by the Panel. 

[21] On June 14, 2013, NRCan indicated that it was “in the process of developing a numerical 

groundwater flow model to assess seepage from the base of the tailings storage facility, similar to 

that requested by the Panel in SIR 12/14(A-a)” and offered to make the findings of this study 

available to the Panel. 

[22] The Panel accepted this offer in a letter dated June 21, 2013. At this time, the Panel also 

indicated that this information would be made publicly available (online) by way of the project 

registry. 

[23] By June 20, 2013, the Panel found that the environmental assessment could proceed to 

public hearings. These hearings began on July 22, 2013, and were completed on August 23, 

2013, when the final oral arguments took place. The topic-specific, technical hearings took place 

between July 25, 2013, and August 1, 2013. 
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[24] On July 4, 2013, NRCan provided the Panel with its 3D numerical model. On July 19, 

2013, NRCan provided the Panel with written submissions. In its July 2013 submissions, NRCan 

stated that “[s]eepage from the TSF was estimated at 8650 m3/d (100 L/s) which is more than an 

order of magnitude greater than the proponent’s 3D model prediction [of 9 L/s].” 

[25] Taseko disputes the accuracy of this seepage estimate characterization. 

[26] On August 21, 2013, NRCan submitted a Technical Memorandum that provided “further 

clarification related to the modeling approaches taken by Taseko and NRCan.” 

[27] The Panel issued its Report on October 31, 2013. It is the NRCan Technical 

Memorandum on seepage and the Panel’s reliance on these submissions in concluding that the 

seepage of toxic water from the TSF would be greater than estimated by Taseko that lie at the 

heart of this judicial review. 

[28] In addition to the Applicant Taseko and the Respondent Attorney General of Canada 

[AG], the Court had the benefit of submissions as Respondents by the Tsilhqot’in National 

Government [TNG] and Joey Alphonse on his own behalf and on behalf of all members of the 

Tsilhqot’in Nation. The Mining Association and MiningWatch Canada also appeared, but as 

intervenors. 

[29] The Panel Report is lengthy; however, the impugned findings with respect to seepage are 

contained within a rather small section of the Report. The majority of the impugned “findings” 
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and statements are located in a section of the Report titled “5.3.1.2 Views of Participants.” In 

this section, the Panel summarized the conclusions and recommendations of NRCan, as well as 

the conclusions of the independent expert Dr. Leslie Smith.  

[30] To put the matter in context, Table 5 of the Report shows a “Comparison of Seepage 

Estimates taken from the August 21, 2013, Natural Resources Canada Technical Memorandum 

to the Panel.” As this Table is the subject of a great deal of debate, it is reproduced here in full: 

[BLANK] Taseko estimates (based on 
two different models) 

Natural Resources Canada 
base case, based on its 3-D 
model 

Post Closure seepage 
through bottom of the 
tailings storage facility 

9 L/s (760 m3/d) 
From 3-D model 

100 L/s (8650 m3/d) 

Main Embankment seepage 
(towards Fish Lake) 

28 L/s (2420 m3/d) 
From 2-D model 

58 L/s (5087 m3/d) 

South and West 
Embankment seepage 

27 L/s (2333 m3/d) 
From 2-D model 

29 L/s (2552 m3/d) 

Deep basin seepage (greater 
than 200 mbgs) 

0 L/s  
(Natural Resources Canada 
claims Taseko’s 2D model 
precludes this flux 
component) 

20 L/s (1699 m3/d) 

[31] Continuing on its summary of NRCan’s conclusions and recommendations, the Panel 

stated: 

As indicated in the above table, pore water seepage from the 
tailings storage facility basin was estimated by Natural Resources 
Canada to be 100 L/s (8 650 m3/d) which was more than an order 
of magnitude greater than what it considered to be Taseko’s 
comparative prediction of 9 L/s. The Natural Resources Canada 
model showed that a further 20 L/s (1 699 m3/d) of seepage was 
predicted to flow to the deep groundwater zone beneath the basalt 
flows that underlie the tailings storage facility. Natural Resources 
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Canada claimed that this latter flux was not modeled in the 
Taseko’s 2D approach because an impermeable boundary was 
assumed at the base of the basalt flows. 

[32] This section of the Report went on to summarize the submissions of Dr. Smith, who 

stated that the framework used by Taseko was developed according to accepted practice; 

however, “the Natural Resources Canada model has greater flexibility if the tailings storage 

facility was explicitly included within the model grid.” 

[33] Dr. Smith explained the differences in seepage estimates between Taseko and NRCan 

likely arose from differences in the hydraulic conductivity used (that is, tailings, till, shallow 

bedrock), as well as differences in till layers. 

[34] Dr. Smith ultimately estimated the TSF seepage to be between 20 L/s and 100 L/s, and in 

his opinion “the value would be likely towards the upper end of this range.” 

[35] In the section titled “5.3.1.3 Panel’s Conclusions and Recommendations,” the Panel 

identified three potential seepage pathways from the TSF, and concluded that seepage of tailings 

pore water from the TSF was the largest potential source of contaminant loadings that would 

impact water quality in the area. 

[36] The Panel also identified the “fractured basalt intercalated with the glacial till in the 

valley bottom” as a potential major seepage pathway. 
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[37] Further, the Panel found that there was a dearth of data: there was a “lack of detailed 

geotechnical site investigations required to more reliably characterize the foundation of the 

tailings storage facility, particularly till thickness, variability in the overburden units, the likely 

existence of preferred pathways through the fractured upper bedrock units, and the nature and 

extent of the seeps and springs at the toe of the ridge west of the tailings storage facility.” 

[38] The Panel then summarized Taseko’s estimates of solute migration in the absence of 

mitigation, as well as its predictions of unrecovered seepage after mitigation. It found that 

despite the substantial heterogeneity of the overburden and shallow bedrock, Taseko had 

represented all overburden deposits “as one unit and assigned a bulk hydraulic conductivity 

value.” Further, Taseko did not account for spatial variation of particle size of the tailings. 

[39] Of particular relevance, the Panel accepted the upper bound estimate put forward by 

NRCan and found that Taseko had underestimated the rate of seepage from the TSF. The Panel 

concluded as follows: 

The Panel has determined that Taseko has underestimated the 
volume of tailings pore water seepage leaving the tailings storage 
facility and the rate at which the water plume would reach the 
various lakes and streams downslope of the tailings storage 
facility, even with the mitigations proposed. 

The Panel accepts Natural Resource Canada’s upper bound 
estimate as the expected seepage rate from the tailings storage 
facility (see Table 5 above). 

The Panel concludes that there is strong evidence that the seepage 
from the tailings storage facility would be significantly higher than 
estimated by Taseko, resulting in potentially higher loading of 
contaminants in the receiving environment. 
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[40] The Panel went on to make a number of recommendations with respect to further 

monitoring, testing, and collecting data, in the event that the Project proceeded. 

III. ISSUES 

[41] Each of the parties phrased their issues slightly differently but in the end the issues the 

Court considers that must be addressed are: 

1. Did the Panel fail to observe principles of procedural fairness by accepting and 

relying upon the Technical Memorandum without giving Taseko a fair 

opportunity to respond? 

2. Was the Panel's determination that Taseko underestimated the volume of tailings 

pore water seepage leaving the TSF unreasonable? 

3. Was the Panel's decision to accept NRCan's upper bound estimate as the expected 

seepage rate from the TSF unreasonable? 

4. Was the Panel's conclusion that the concentration of water quality variables in 

Fish Lake (Teztan Biny) and Wasp Lake would likely be a significant adverse 

environmental effect unreasonable? 

IV. STANDARD OF REVIEW 

[42] Procedural fairness is subject to a correctness standard of review: Canada (Citizenship 

and Immigration) v Khosa, 2009 SCC 12 at para 43, [2009] 1 SCR 339 [Khosa]. 
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[43] The Panel findings with respect to seepage and water quality are subject to a 

reasonableness standard of review. In a decision concerning the old CEAA, Greenpeace Canada 

v Canada (Attorney General), 2014 FC 1124 at para 37, 468 FTR 299, aff’d 2016 FCA 114, the 

Federal Court of Appeal [FCA] stated: “issues raised by the Applicants which challenge the 

exercise of discretion or assessment of evidence attract a reasonableness standard of review.”  

[44] In Dunsmuir v New Brunswick, 2008 SCC 9 at para 47, [2008] 1 SCR 190, the SCC 

indicated that a reasonable decision is one that is intelligible, transparent, and justifiable, and 

“falls within a range of possible, acceptable outcomes which are defensible in respect of the facts 

and law.” Reasonableness is a deferential standard, and “as long as the process and the outcome 

fit comfortably with the principles of justification, transparency and intelligibility, it is not open 

to a reviewing court to substitute its own view of a preferable outcome” (Khosa at para 59). 

V. ANALYSIS 

A. Issue 1: Did the Panel fail to observe principles of procedural fairness by accepting 
and relying upon the Technical Memorandum? 

[45] Taseko argues the following points: 

 acceptance of NRCan’s Technical Memorandum was late which deprived 

Taseko’s experts of the opportunity to question the author or provide technical 

submissions; 

 the Technical Memorandum contained errors, particularly as to seepage, and these 

errors were incorporated into the Report; 
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 the Technical Memorandum went beyond summarizing NRCan’s perspective and 

introduced new evidence in a manner not contemplated by the Public Hearings 

Procedures; 

 Taseko was owed a degree of procedural fairness in accordance with the factors in 

Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at 

paras 22-27, 174 DLR (4th) 193 [Baker]; 

 Taseko asserts that, given the nature of the decision, the Panel essentially 

performed a judicial function where procedural fairness interests are heightened, 

especially as the Report was part of the Minister and GIC’s decision making 

process under section 52 of CEAA 2012; and 

 the acceptance of the Technical Memorandum breached the duty of fairness owed 

as new evidence was introduced favourable to one party and to which the other 

party had no opportunity to respond further. (CEP Union of Canada v Power 

Engineers et al, 2001 BCCA 743, 209 DLR (4th) 208 [CEP Union] (sometimes 

reported as CEP, Local 76 v British Columbia (Power Engineers & Boiler & 

Pressure Vessel Safety Appeal Board)), relied upon where the British Columbia 

Court of Appeal [BCCA] held that merely restating evidence previously given 

may breach this principle.) 

[46] For the reasons below, Taseko was owed, and was in fact afforded, a high degree of 

procedural fairness during the review process. 
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(1) High Degree of Procedural Fairness owed to Taseko 

[47] Despite the Respondents’ submissions that a party is not promised procedural perfection 

in any decision making process, it appears that in this case the parties agree that Taseko was 

owed a high degree of procedural fairness. The major disagreement between the parties is 

whether the requisite degree of procedural fairness was in fact met. 

[48] A review of the Baker factors indicates that Taseko was indeed owed a high degree of 

procedural fairness during the Panel process: 

a) Nature of the decision: the Panel process was geared towards making findings of 

fact, and was designed so that all of the parties could put forward evidence and 

test the evidence adduced in a quasi-judicial manner (including, for example, 

cross-examination of experts). While the Public Hearing Procedures note that the 

Panel will not be “bound by the strict rules of procedure and evidence applicable 

to judicial proceedings” that does not, per se, lessen the degree of procedural 

fairness. 

b) Nature of the statutory scheme: there is no formal appeal mechanism to 

challenge the Report (however, judicial review is available). 

c) Importance of the decision: although this is not the final decision in the process 

(the Minister and the GIC made further decisions), it is undeniably crucial in 

terms of providing the facts and information that the Minister and the GIC require 

to make their determinations. (Indeed, in this case, the decisions of the Minister 

and the GIC were consistent with the conclusions of the Report.) 
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d) Legitimate expectations: the Public Hearing Procedures clearly laid out, in a 

fairly detailed manner, how the Panel process would proceed. The Public Hearing 

Procedures specifically state that the process should be “fair and orderly.” 

However, the Panel had the power to and did in fact deviate from these 

Procedures at times. 

e) Procedural choices made by the decision maker: as noted above, the Panel had 

the power to deviate from its own procedures (and it did so). Sometimes this was 

to Taseko's benefit (i.e. allowing Taseko “a few extra days” to respond to late 

submissions), and sometimes it was not. Deference should be given to a decision 

maker's choice of process (Baker at para 27). 

[49] Canada (Attorney General) v Mavi, 2011 SCC 30, [2011] 2 SCR 504 [Mavi], cited by the 

Minister/AG, is not particularly dispositive. Mavi indicated that a balance must be struck 

between the cost of a “fair” process and the public interest in the government acting (and being 

perceived to be acting) fairly. In this case, with strong public interests on either side (economic 

and environmental interests, for example), the pendulum would seem to weigh heavily in favour 

of ensuring fairness. Furthermore, this process was likely quite expensive, and the Respondents 

have not provided any evidence that additional procedural fairness measures would have been 

prohibitively expensive. 
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(2) Audi Alteram Partem 

[50] In Canadian Cable Television Assn v American College Sports Collective of Canada, Inc, 

[1991] 3 FC 626 at 639, 81 DLR (4th) 376 (CA), MacGuigan J.A. for the Federal Court of 

Appeal defined the principle of audi alteram partem thus: 

The common law embraces two principles in its concept of natural 
justice, both usually expressed in Latin phraseology: audi alteram 
partem (hear the other side), which means that parties must be 
made aware of the case being made against them and given an 
opportunity to answer it. 

[Emphasis added.] 

[51] Although the Minister/AG cite Charkaoui v Canada (Citizenship and Immigration), 2007 

SCC 9 at para 57, [2007] 1 SCR 350 [Charkaoui] for the proposition that the “right to know the 

case to be met is not absolute,” I do not find that decision to be particularly persuasive in this 

context.  

[52] Charkaoui was decided in the context of national security concerns; indeed, shortly after 

the Supreme Court of Canada [SCC] made the statement cited by the Minister/AG, McLachlin 

CJC stated that “the Court has repeatedly recognized that national security considerations can 

limit the extent of disclosure of information to the affected individual” (at para 58). This case 

does not present any similar circumstances that would warrant infringement of the audi alteram 

partem principle.  

[53] Taseko’s position is that the submission of the Technical Memorandum breaches this 

principle, and its argument is based on two contentions: (1) that the Technical Memorandum was 
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new evidence favouring NRCan’s position; and (2) that Taseko did not have an adequate 

opportunity to respond to this evidence.  

[54] Both of Taseko’s premises are flawed. The Technical Memorandum did not contain new 

information; rather, this document summarized the information that had already been presented 

to the Panel, and to Taseko, in NRCan’s written and oral submissions. Therefore, Taseko already 

knew the case that it had to meet before the submission of the Technical Memorandum, and the 

case it had to meet did not change following the submission of the Technical Memorandum.  

[55] Taseko’s argument that this was “new information” is premised on the contention that Dr. 

Desbarats had, during cross-examination, abandoned the “order of magnitude position.” 

However, the “order of magnitude” comparison was only used when referencing the difference 

between the two 3D models, and the “factor of two” acknowledgement before the Panel was 

made with reference to Taseko’s 2D model.  

[56] Furthermore, this statement by Dr. Desbarats was preceded by comments regarding the 

deficiencies of the 2D model and the statement that it was “difficult to compare the two.” As 

stated by the Minister/AG, “NRCan’s expert merely acknowledged the math that “if” one was to 

include the 2D results in the comparison – which he never accepted should be done – then 

Taseko still would have underestimated seepage by a factor of two (2).”  

[57] Therefore, the Technical Memorandum did not contain new information, and it did not 

constitute a departure from NRCan’s previously stated position.  
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[58] Further, CEP Union (relied upon by Taseko) is distinguishable from this case. In CEP 

Union, the BCCA found that the acceptance of written submissions that merely reiterated 

evidence already given in oral submissions may breach the audi alteram partem principle. 

However, in that case, only one of the parties was given the opportunity to provide written 

submissions, and the opposing party was not provided with a copy of these submissions (despite 

their request). The outcome in CEP Union turned on the fact that only one party was given the 

opportunity to provide written submissions. The BCCA stated: 

[14] This takes me to the nub of this case. Is there here a breach 
of the audi alteram partem rule? It appears to me that the learned 
Chambers judge considered that there was not such a breach on the 
basis that the written submissions merely restated information that 
either the Director or Pacifica Paper had expressed aloud in the 
hearing. With respect, I do not agree. The opportunity to present 
information and argument in written form is valuable to a party. 
The opportunity after oral hearing, to reorganize and restate a 
submission cannot be considered of no import, else to poach upon 
a line from Browning, “What is writing for?” 

[59] This case is therefore distinguishable because Taseko had the opportunity to provide final 

written submissions. Taseko was also provided with a copy of NRCan’s submissions and given 

an opportunity to respond. 

[60] The impugned language of “clarification” does not indicate that the Technical 

Memorandum contained new information. As put forward by Taseko at the hearing, it believed 

that it and NRCan had reached some sort of agreement on seepage (that is, that the estimates 

were within a factor of two); NRCan’s Technical Memorandum simply clarified its position that 

there was no such agreement. As noted by the Minister/AG, this “clarification” language 

indicated that NRCan wished to convey that its position was unchanged following cross-
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examination and Taseko’s arguments. Taseko had already responded to the information in the 

Technical Memorandum and had cross-examined the relevant expert during the course of the 

review process. As noted below, Taseko recognized during its final submissions that there was 

no convergence between its own views and those of NRCan. 

[61] Finally, even if the Technical Memorandum was found to contain new information, 

Taseko’s second premise is flawed because it had the opportunity to respond to this information. 

Taseko had sought and received permission to provide responses to any late-in-the-day technical 

submissions. It chose to provide such responses to several documents, but not to the Technical 

Memorandum.  

[62] Moreover, Taseko’s final Closing Submission explicitly states that Taseko was aware that 

there was no convergence of views between Taseko and NRCan on seepage. Taseko stated:  

In any Tailings Storage Facility (“TSF”) some seepage is normal – 
in fact it is an integral part of the design of a TSF. While we had 
thought there was a convergence of views on seepage predications 
between Natural Resources Canada (“NRCan”) and Environment 
Canada on these issues during the hearing we have recently – 
somewhat surprisingly – seen those agencies say they remain of 
different views. 

[Bold emphasis in original; Underline emphasis added] 

[63] In my view, this indicates that Taseko was aware of the Technical Memorandum’s 

content; it also undercuts Taseko’s position at the hearing that it believed there was an agreement 

between Taseko and NRCan that the difference in seepage estimates was within a factor of two. 

[64] In summary, I can find no breach of the audi alteram partem rule. 
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(3) Legitimate Expectations 

[65] The general rule of “legitimate expectations” provides that the content of the duty of 

procedural fairness will be impacted if an individual is found to have a legitimate expectation in 

the procedure to be followed or the outcome of a decision. However, this is a procedural right, 

not a substantive one (Baker at para 26). Of relevance to this case is the quote, “[i]f the claimant 

has a legitimate expectation that a certain procedure will be followed, this procedure will be 

required by the duty of fairness” (Baker at para 26).  

[66] Taseko suggests that its legitimate expectations may have been breached in two ways: 

(1) the Panel did not follow the Public Hearing Procedures, and (2) Taseko had an expectation 

that it would be able to respond to new evidence (in the Technical Memorandum) which was not 

satisfied. 

[67] In Mount Sinai Hospital Center v Quebec (Minister of Health and Social Services), 2001 

SCC 41 at para 29, [2001] 2 SCR 281, the SCC stated that “[t]he doctrine of legitimate 

expectations, on the other hand, looks to the conduct of the public authority in the exercise of 

that power… including established practices, conduct or representations that can be characterized 

as clear, unambiguous and unqualified.” In this case, although the Public Hearing Procedures 

were clear, they were not unambiguous nor were they unqualified. In my view, Taseko did not 

have any legitimate expectations that the Public Hearing Procedures would be followed in every 

instance rigidly because the Panel had broad discretion to deviate from its own Public Hearing 

Procedures. In addition, the Panel explicitly told all of the parties that it would be accepting 
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closing submissions up until a certain date, and that following this date, Taseko would have a 

few days to respond to any technical submissions. The Panel thus outlined the procedures that it 

intended to follow, and did precisely that - it followed them.  

[68] Taseko has not shown that these Public Hearing Procedures were not met in this case. 

Taseko identified two provisions in particular that it claims were breached, as noted above: 

2.7 If a participant files an expert report as part of its 
submission, then that participant must arrange to have the expert 
available to answer questions as part of the hearing when the 
submission is presented… 

2.18 Closing remarks must not be used to present new 
information but should summarize the Interested Party’s 
perspective on the hearing record and recommendations to the 
Panel. 

[69] The Technical Memorandum does not breach either of these provisions. First, Dr. 

Desbarats was available for cross-examination on NRCan’s Report. Second, the Technical 

Memorandum did not present new information. Taseko did not request further cross-examination 

of Dr. Desbarats, and given the fact that he had previously been cross-examined on the same 

information, it is not clear what this would have accomplished. The Procedures do not provide 

for further cross-examination following closing submissions.  

[70] As to the second point, Taseko did have a legitimate expectation that it would have the 

opportunity to respond to any final technical submissions. The Panel clearly, unambiguously, 

and repeatedly affirmed that Taseko would have the opportunity to do so. However, these 

expectations were satisfied in this case as discussed above in relation to audi alteram partem.  
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[71] Taseko had the opportunity to respond to the Technical Memorandum in its closing 

submissions and in additional written submissions. As noted above, Taseko had sought and 

received permission to have “a few days” to respond to submissions concerning technical or 

specialized knowledge, and it referenced NRCan’s position (that there was no convergence of the 

parties’ views on seepage) in its final written submissions to the Panel.  

[72] Taseko’s decision not to substantively respond to the Technical Memorandum is not a 

breach of any alleged legitimate expectations. 

[73] Finally, as noted by the Minister/AG, the Court may choose not to intervene if there is a 

lack of prejudice (Omer v Canada (Citizenship and Immigration), 2015 FC 494 at para 9). In this 

case, it is not clear that Taseko faced any prejudice as a result of the purported procedural 

irregularities it identified. 

(4) Failure to Object 

[74] If Taseko was concerned that any of the closing submissions or memoranda breached 

procedural fairness, it had the obligation to raise these concerns with the Panel. As in Geza v 

Canada (Minister of Citizenship and Immigration), 2006 FCA 124, [2006] 4 FCR 377, and 

Hennessy v Canada, 2016 FCA 180, 484 NR 77, it is not open to Taseko to hold this complaint 

in reserve as fuel for a judicial review. 

[75] In this instance, Taseko did object to the late submissions in general. Before the Panel, 

Taseko’s representative stated: 
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So my suggestion would be, number 1, that we put a stop to 
these late submissions, particularly those by persons having 
expertise or specialized knowledge that should be cut off, and we 
need to have a few days at least to be able to assess those and 
respond.  

And I don’t mind having the opportunity to do that after final 
argument, if that is acceptable to the Panel. But we do definitely 
need an opportunity to put an end to it. 

As well, we’re not going to have an opportunity to ask Mr. 
McCrory any questions, which is also part of unfairness in the 
process. We won’t have an opportunity to challenge his material. 

[Emphasis added] 

The Panel responded thus: 

And just before we go to the next speaker, I indicated to Mr. 
Gustafson this morning that I would attempt to respond to his 
request this afternoon, and we are comfortable affording you 
several days of time from the receipt of any new technical 
documents to respond to us and - - yeah.  

With that as our plan, that will possibly, probably entail an 
extension past the closing remarks for any response by you to new 
technical documents received. 

[Emphasis added] 

[76] Taseko received what it asked for. It asked for “a few days” to deal with technical 

submissions if the Panel accepted such submissions, and this concern was dealt with promptly 

and appropriately by the Panel. 

[77] The obligation to raise concerns is relevant to Taseko’s claim that the Technical 

Memorandum contained new evidence. Taseko did not, at that time, claim that the reception of 

the Technical Memorandum was unfair because it constituted new evidence. In addition, Taseko 
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did not at any point inquire as to the authorship of the Technical Memorandum or indicate that 

failing to identify the individual author was a breach of procedural fairness. 

(5) Industry Interveners 

[78] In my view, it would be inappropriate to impose any sort of rules of general application 

on review panels (as proposed by the Industry Interveners) given the need for procedural 

flexibility and deference to chosen procedures (and the broad discretion with respect to 

procedure conferred by the CEAA 2012). What constitutes a reasonable opportunity to be heard 

may vary according to the particular circumstances of each review panel. 

[79] In conclusion, the Panel did not fail to observe principles of procedural fairness by 

accepting and relying upon the Technical Memorandum. 

B. Issue 2: Was the Panel’s determination that Taseko underestimated the volume of 
tailings pore water seepage leaving the TSF unreasonable? 

[80] The Panel found that Taseko underestimated the volume of tailings pore water seepage 

that would leave the TSF. Taseko submits that this finding is unreasonable due to the Panel’s 

misapprehension of Taseko’s TSF seepage estimation. In comparing a component of Taseko’s 

TSF seepage estimate with the entire NRCan seepage estimate, Taseko claims “the Panel made 

an apples-to-oranges comparison that was manifestly unreasonable.”  

[81] Taseko admits that the Panel correctly stated Taseko’s seepage estimates at Table 3 of the 

Report for a total of 70 L/s of seepage leaving the TSF. However, when summarizing NRCan’s 
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comparison at Table 5 of the Report, Taseko argues that the Panel ignored its own accurate 

summary of Taseko’s estimates. In Table 5, Taseko’s estimate of deep basin seepage changes 

from 15 L/s to 0 L/s. 

[82] Taseko also takes issue with comparisons made by NRCan which, along with other 

errors, led to the Panel’s conclusion that Taseko had significantly underestimated seepage from 

the TSF. 

[83] In my view, the Panel’s determination (for which deference is owed) that Taseko had 

underestimated the volume of tailings pore water seepage leaving the TSF, was reasonable.  

[84] The Panel was tasked with weighing scientific evidence and making findings of fact 

thereon, and the Panel had the relevant expertise to do so (the three member panel consisted of 

Dr. Bill Ross, a professor in the area of environmental design, Dr. George Kupfer, a community 

consultant, and Dr. Ron Smyth, a geologist). As discussed in Inverhuron & District Ratepayers’ 

Association v Canada (Minister of the Environment) (2000), 191 FTR 20 (FCTD), aff’d 2001 

FCA 203 [Inverhuron], these circumstances are relevant to the reasonableness assessment: 

[71] It is worth noting again that the function of the Court in 
judicial review is not to act as an “academy of science” or a 
“legislative upper chamber”. In dealing with any of the statutory 
criteria, the range of factual possibilities is practically unlimited. 
No matter how many scenarios are considered, it is possible to 
conceive of one which has not been. The nature of science is such 
that reasonable people can disagree about relevance and 
significance. In disposing of these issues, the Court's function is 
not to assure comprehensiveness but to assess, in a formal rather 
than substantive sense, whether there has been some consideration 
of those factors which the Act requires the comprehensive study to 
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address. If there has been some consideration, it is irrelevant that 
there could have been further and better consideration. 

[Bold emphasis in original; Underline emphasis added] 

[85] Taseko argues that Table 5 and the subsequent discussion are a mischaracterization of 

Taseko’s seepage estimates. However, this section of the Report is simply a summary of 

NRCan’s position, and it does not represent any of the Panel’s conclusions.  

[86] It is important to keep in mind, when reviewing Table 5 and the summary of NRCan’s 

conclusions in the Report, that NRCan had serious concerns with the modelling done by Taseko. 

Table 5 does not simply repeat the estimates put forward by Taseko (and summarized earlier in 

the Report). The “errors” cited by Taseko actually represent scientific disagreements with respect 

to what NRCan believed could reasonably be concluded from the Taseko models, in comparison 

with the conclusions from its own model.  

[87] Therefore, it is inaccurate to say that NRCan made “erroneous comparisons.” 

Explanations were provided for the differences between Taseko’s own estimates (in Table 3) and 

the numbers in NRCan’s conclusions (in Table 5), such as that NRCan believed that Taseko’s 2D 

model precluded any conclusions on deep basin seepage (greater than 200 mbgs) (bottom row of 

Table 5) and that only Taseko’s 3D model accounted for seepage through the bottom of the TSF 

(top row of Table 5).  

[88] The “corrected” Table 5 presented in Taseko’s Memorandum is therefore misleading and 

problematic, as it does not accurately represent NRCan’s views. NRCan was not bound to accept 
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Taseko’s models or estimates; as noted in Inverhuron, “[t]he nature of science is such that 

reasonable people can disagree about relevance and significance” (para 71).  

[89] At no point in the Report does the Panel indicate that it thought Taseko’s total seepage 

estimate was 9 L/s or that it otherwise misunderstood Taseko’s seepage estimates. It summarized 

both Taseko’s position and NRCan’s position, and it did so accurately. 

[90] At the hearing, Taseko invited the Court to conclude that the Panel compared NRCan’s 

estimate of 100 L/s seepage against an erroneous Taseko estimate of 9 L/s total seepage. 

However, the Panel did not indicate that it relied on the comparisons in Table 5 in reaching its 

conclusion.  

[91] It was open to the Panel to accept the modelling and the estimates put forward by NRCan 

regardless of how they compared to Taseko’s modelling and estimates. Furthermore, NRCan had 

raised concerns with respect to the accuracy of simply combining Taseko’s 2D and 3D model 

estimates, given the difference in methodologies; for this reason alone, it was open to the Panel 

to treat Taseko’s “combined” estimate of 70 L/s with some suspicion. 

[92] The Panel ultimately accepted NRCan’s upper bound estimate: “[t]he Panel accepts 

Natural Resources Canada’s upper bound estimate as the expected seepage rate from the tailings 

storage facility (see Table 5 above).” There is no suggestion that the Panel thought that Table 5 

represented Taseko’s own estimates. 
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[93] Moreover, even if the Court accepted that the appropriate comparison was between 

Taseko’s estimate of 70 L/s and NRCan’s estimate of 100 L/s, it was open to the Panel to 

conclude that Taseko had nonetheless significantly underestimated the volume of seepage. No 

evidence has been put forward by Taseko to show that a difference of a factor of two is 

insignificant or inconsequential, and it would be inappropriate for the Court to conclude that this 

is the case.  

[94] As discussed during the hearing, this is a difference of 30 L/s more seepage every second 

of every day for decades – it was open to the Panel to conclude that this was an underestimation 

of the volume of seepage on Taseko’s part. Further, as noted by the TNG, the Panel was not 

required to base its findings on any particular “scientific threshold,” and Taseko failed to identify 

any such “scientific thresholds” that the Panel’s conclusions failed to meet. 

[95] In conclusion, by arguing that Table 5 is mistaken, Taseko is essentially attempting to 

reargue the technical and scientific positions it took before the Panel. The Panel rejected 

Taseko’s conclusions. In my view, it would be inappropriate for this Court to reweigh the 

evidence and reach a different conclusion.  

[96] Furthermore, Taseko’s attempts to inject ambiguity into the Panel’s findings would 

require a misreading of the Report in a manner that defies common sense. 
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C. Issue 3: Was the Panel’s decision to accept NRCan’s upper bound estimate as the 
expected seepage rate from the TSF unreasonable? 

[97] Taseko submits that the Panel’s acceptance of NRCan’s upper bound estimate as the 

expected seepage rate is unreasonable because: 

a) it relies directly upon the erroneous conclusion that Taseko severely 

underestimated TSF seepage; and 

b) it accepts NRCan's model even though it is materially different than the actual 

design of the TSF proposed by Taseko. 

[98] In summary, I have concluded that the Panel’s decision to accept NRCan’s upper bound 

estimate as the expected seepage rate from the TSF was reasonable. As discussed above (see 

Issue 2), the Panel’s conclusion that Taseko underestimated seepage was reasonable; therefore, 

its reliance on this conclusion in accepting NRCan’s upper bound estimate is reasonable. 

[99] The SCC’s comments in Newfoundland and Labrador Nurses' Union v Newfoundland 

and Labrador (Treasury Board), 2011 SCC 62, [2011] 3 SCR 708 [Newfoundland Nurses], with 

respect to reasonableness are relevant in this case: 

[14] Read as a whole, I do not see Dunsmuir as standing for the 
proposition that the “adequacy” of reasons is a stand-alone basis 
for quashing a decision, or as advocating that a reviewing court 
undertake two discrete analyses — one for the reasons and a 
separate one for the result (Donald J. M. Brown and John M. 
Evans, Judicial Review of Administrative Action in Canada (loose-
leaf), at §§12:5330 and 12:5510).  It is a more organic exercise — 
the reasons must be read together with the outcome and serve the 
purpose of showing whether the result falls within a range of 
possible outcomes.  This, it seems to me, is what the Court was 
saying in Dunsmuir when it told reviewing courts to look at “the 
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qualities that make a decision reasonable, referring both to the 
process of articulating the reasons and to outcomes” (para. 47). 

[15]  In assessing whether the decision is reasonable in light of 
the outcome and the reasons, courts must show “respect for the 
decision-making process of adjudicative bodies with regard to both 
the facts and the law” (Dunsmuir, at para. 48).  This means that 
courts should not substitute their own reasons, but they may, if 
they find it necessary, look to the record for the purpose of 
assessing the reasonableness of the outcome.   

[16] Reasons may not include all the arguments, statutory 
provisions, jurisprudence or other details the reviewing judge 
would have preferred, but that does not impugn the validity of 
either the reasons or the result under a reasonableness analysis.  A 
decision-maker is not required to make an explicit finding on 
each constituent element, however subordinate, leading to its 
final conclusion (Service Employees’ International Union, Local 
No. 333 v. Nipawin District Staff Nurses Assn., [1975] 1 S.C.R. 
382, at p. 391).  In other words, if the reasons allow the 
reviewing court to understand why the tribunal made its 
decision and permit it to determine whether the conclusion is 
within the range of acceptable outcomes, the Dunsmuir criteria 
are met. 

[Emphasis added] 

[100] In this case, the Panel’s in-depth review of the submissions made by all of the interested 

parties provides more than enough support for its ultimate conclusions. Even if the Court found 

that the Panel did not make its rationale for rejecting Taseko’s mitigation measures sufficiently 

clear, in my view the record supports the Panel’s conclusions. 

[101] Various participants submitted concerns regarding the mitigation measures put forward 

by Taseko, and Taseko responded by stating that additional studies would be done following the 

approval of the Project. Given the conceptual and unproven nature of the mitigation measures 

and this lacklustre response from Taseko, it was open to the Panel to not recommend that these 
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mitigation measures were reasonable. There was nothing unreasonable in finding that 

satisfactory mitigation measures should precede project approval rather than follow it. 

[102] Furthermore, when Taseko’s efficiency ratios were applied to NRCan’s pre-recovery 

seepage estimate, the result was far greater than Taseko’s post-recovery seepage estimate 

(11.8 L/s instead of 2.40 L/s). 

[103] With respect to the differences between the proposed TSF and the NRCan model, the 

evidence indicates that the Panel understood these differences. Further, it is not clear how the 

purported “wrong design” in NRCan’s model prejudiced Taseko.  

[104] Taseko submitted that NRCan assumed that no seepage would go through the 

embankments, and that this was problematic because the fact that there was to be seepage out of 

the sides was a mitigation function (the embankments filter the water). However, the Panel had 

found that Taseko had assigned homogenous values to the overburden deposits and the particle 

size of tailings; therefore, the Panel did not accept that this “mitigation function” would function 

exactly as described by Taseko.  

[105] The other differences identified by Taseko, such as till thickness (which Taseko did not 

even promise to deliver) and calibration, were also understood by the Panel. There is no 

indication that the Panel improperly assessed NRCan’s model instead of the actual proposed 

model – simply preferring one model over the other is not sufficient to establish that the Panel 

assessed the “wrong design.” 
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[106] Further, as noted by the Minister/AG, NRCan’s assumption actually benefitted Taseko: if 

NRCan had modelled seepage through the embankments, this undoubtedly would have increased 

its total seepage estimate. 

[107] Taseko claims that the Panel’s failure to address seepage mitigation breaches 

section 43(1)(d)(i) of the CEAA 2012 and section 2.2(d) of the Amended Terms of Reference. 

However, section 19(1)(d) of the CEAA 2012 indicates that the environmental assessment must 

take into account “mitigation measures that are technically and economically feasible and that 

would mitigate any significant adverse environmental effects of the designated project” 

(emphasis added).  

[108] Therefore, if the Panel did not agree that Taseko’s proposed mitigation measures were 

feasible or that they would mitigate the significant adverse effects, it did not need to take these 

into account. Further, the Amended Terms of Reference indicate that the Panel is only required 

to identify mitigation measures that it recommends. 

[109] It should not be assumed that the Panel breached the statutory requirements. In Ontario 

Power Generation Inc v Greenpeace Canada, 2015 FCA 186, 388 DLR (4th) 685, rev’g 2014 

FC 463, leave to appeal to SCC refused, 36711 (28 April 2016), the FCA considered an appeal 

from a decision of Russell J., wherein Russell J. had concluded that a joint review panel report 

created under the CEAA did not comply with the legislation. The FCA stated: 

[123] In the circumstances, the Panel made no specific finding 
that it had complied with the consideration requirements in 
paragraphs 16(1)(a) and (b) of the Act. However, it is our view 
that in conducting the EA and preparing the EA Report, the 
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Panel must be taken to have implicitly satisfied itself that it 
was in compliance with those statutory requirements. In 
applying the reasonableness standard to this question, we must 
consider the Panel's decision as a whole, in the context of the 
underlying record, to determine whether the Panel's implicit 
conclusion that it had complied with the consideration 
requirements is reasonable (see Agraira at paragraph 53). 

[Emphasis added] 

[110] Similarly, in this case, when the Report is considered as a whole it is clear that the Panel 

considered the seepage mitigation measures put forward by Taseko. The Report reviewed Dr. 

Smith’s comments on mitigation measures, which were critical of Taseko’s failure to provide 

detailed information: “the suite of seepage interception measures Taseko had proposed had been 

evaluated at a conceptual level only.”  

[111] Further, the Report reviewed the critique by the British Columbia Ministry of Energy, 

Mines, and Petroleum Resources (i.e., “there remained uncertainties around the ability to limit 

and collect the expected volume of seepage from the [TSF], and the ability to effectively treat 

water to maintain water quality in Fish Lake and its tributaries”). Therefore, unlike in the case of 

Bow Valley Naturalists Society v Alberta (Minister of Environmental Protection) (1995), [1996] 

2 WWR 749, 177 AR 161 (ABQB), cited by Taseko, the Panel did not reach its conclusions by 

flying in the face of “uncontradicted evidence.” 

[112] In addition, the Panel’s acceptance of NRCan’s upper bound estimate was supported by 

the evidence of independent expert Dr. Smith, who stated that the total TSF seepage was likely 

towards the upper end of a range of 20 to 100 L/s. Finally, it must be noted that, contrary to what 

is implied in Taseko’s submissions, interested parties such as NRCan were not required to 
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“refute” Taseko’s analysis – the Panel was not required to assume that Taseko was correct unless 

shown otherwise. 

D. Issue 4: Was the Panel’s conclusion that the concentration of water quality variables 
in Fish Lake (Teztan Biny) and Wasp Lake would likely be a significant adverse 
environmental effect unreasonable? 

[113] Taseko submits that the findings with respect to seepage, discussed above, “permeated” 

the Report. In a section on the water quality of Fish Lake (Teztan Biny), the Report stated: 

The Panel also notes that the seepage from the tailings storage 
facility expected by Natural Resources Canada is considerably 
greater than estimated by Taseko. On balance, the Panel concludes, 
as did most presenters on this subject, that there would be higher 
concentrations of water quality contaminants of concern in Fish 
Lake than modelled by Taseko. 

[Emphasis added] 

[114] Taseko argues the impugned seepage finding was directly responsible for the Panel’s 

conclusion that the Project would lead to significant adverse environmental effects on the water 

quality of Fish Lake (Teztan Biny) and Wasp Lake. The water quality finding relies on the 

unreasonable seepage finding; therefore, it cannot stand and is inconsistent with the requirements 

under the Amended Terms of Reference. 

[115] The Panel’s conclusion that the concentration of water quality variables in Fish Lake 

(Teztan Biny) and Wasp Lake would likely be a significant adverse environmental effect was 

reasonable. As discussed above, the impugned seepage findings were also reasonable; therefore, 

the Panel’s reliance on these findings in reaching a conclusion on water quality was reasonable.  
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[116] Furthermore, the water quality findings were supported by additional evidence, including 

Taseko’s own admission that the water quality would not be in line with guidelines for the 

protection of aquatic life. The likely effectiveness of Taseko’s water treatment mitigation 

measures were questioned by presenters for the TNG (“details on the effectiveness of the 

treatment were not provided or modelled”), the British Columbia Ministry of Environment 

(“unproven technology over the long term [and] potentially costly”), and the British Columbia 

Ministry of Energy, Mines, and Petroleum Resources (“[w]ater treatment for the Project did not 

provide confirmation that the proposed water quality objectives for Fish Lake (Teztan Biny) 

were likely to be either technically or financially achievable”).  

[117] Therefore, it was open to the Panel to reject the “unproven and unprecedented” proposals 

put forward by Taseko. 

[118] The Panel stated: 

Based on the evidence, the Panel finds it is unable to accept 
Taseko’s conclusion that the water treatment options proposed 
would effectively mitigate the adverse effects of the Project on 
Fish Lake (Teztan Biny) water quality. The Panel concludes that 
the proposed recirculation scheme, the adaptive management plan 
and the water treatment options are unlikely to work effectively in 
the long-term. On this basis, the Panel concludes the “proof of 
concept” test proposed by Taseko for the environmental 
assessment has failed. 

[119] The Panel therefore did not rely solely on the impugned seepage findings in reaching its 

conclusions on water quality. 
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[120] With respect to the precautionary principle, there does not appear to be any dispute 

between the parties that the Panel was required to assess the proposal in a precautionary manner. 

The purpose section of the CEAA 2012 states: 

4 (1) The purposes of this Act 
are 

4 (1) La présente loi a pour 
objet : 

(a) to protect the components 
of the environment that are 
within the legislative 
authority of Parliament from 
significant adverse 
environmental effects caused 
by a designated project; 

a) de protéger les 
composantes de 
l’environnement qui relèvent 
de la compétence législative 
du Parlement contre tous 
effets environnementaux 
négatifs importants d’un 
projet désigné; 

(b) to ensure that designated 
projects that require the 
exercise of a power or 
performance of a duty or 
function by a federal 
authority under any Act of 
Parliament other than this 
Act to be carried out, are 
considered in a careful and 
precautionary manner to 
avoid significant adverse 
environmental effects; 

b) de veiller à ce que les 
projets désignés dont la 
réalisation exige l’exercice, 
par une autorité fédérale, 
d’attributions qui lui sont 
conférées sous le régime 
d’une loi fédérale autre que 
la présente loi soient étudiés 
avec soin et prudence afin 
qu’ils n’entraînent pas 
d’effets environnementaux 
négatifs importants; 

(c) to promote cooperation 
and coordinated action 
between federal and 
provincial governments with 
respect to environmental 
assessments; 

c) de promouvoir la 
collaboration des 
gouvernements fédéral et 
provinciaux et la 
coordination de leurs 
activités en matière 
d’évaluation 
environnementale; 

(d) to promote 
communication and 
cooperation with aboriginal 
peoples with respect to 
environmental assessments; 

d) de promouvoir la 
communication et la 
collaboration avec les 
peuples autochtones en 
matière d’évaluation 
environnementale; 
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(e) to ensure that 
opportunities are provided 
for meaningful public 
participation during an 
environmental assessment; 

e) de veiller à ce que le 
public ait la possibilité de 
participer de façon 
significative à l’évaluation 
environnementale; 

(f) to ensure that an 
environmental assessment is 
completed in a timely 
manner; 

f) de veiller à ce que 
l’évaluation 
environnementale soit menée 
à terme en temps opportun; 

(g) to ensure that projects, as 
defined in section 66, that are 
to be carried out on federal 
lands, or those that are 
outside Canada and that are 
to be carried out or 
financially supported by a 
federal authority, are 
considered in a careful and 
precautionary manner to 
avoid significant adverse 
environmental effects; 

g) de veiller à ce que soient 
étudiés avec soin et 
prudence, afin qu’ils 
n’entraînent pas d’effets 
environnementaux négatifs 
importants, les projets au 
sens de l’article 66 qui sont 
réalisés sur un territoire 
domanial, qu’une autorité 
fédérale réalise à l’étranger 
ou pour lesquels elle accorde 
une aide financière en vue de 
leur réalisation à l’étranger; 

(h) to encourage federal 
authorities to take actions 
that promote sustainable 
development in order to 
achieve or maintain a healthy 
environment and a healthy 
economy; and 

h) d’inciter les autorités 
fédérales à favoriser un 
développement durable 
propice à la salubrité de 
l’environnement et à la santé 
de l’économie; 

(i) to encourage the study of 
the cumulative effects of 
physical activities in a region 
and the consideration of 
those study results in 
environmental assessments. 

i) d’encourager l’étude des 
effets cumulatifs d’activités 
concrètes dans une région et 
la prise en compte des 
résultats de cette étude dans 
le cadre des évaluations 
environnementales. 

(2) The Government of 
Canada, the Minister, the 
Agency, federal authorities and 
responsible authorities, in the 
administration of this Act, 
must exercise their powers in a 

(2) Pour l’application de la 
présente loi, le gouvernement 
du Canada, le ministre, 
l’Agence, les autorités 
fédérales et les autorités 
responsables doivent exercer 
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manner that protects the 
environment and human health 
and applies the precautionary 
principle. 

leurs pouvoirs de manière à 
protéger l’environnement et la 
santé humaine et à appliquer le 
principe de précaution. 

(Court’s underlining) (La Cour souligne) 

[121] However, there is clearly a conflict between the parties as to what this entails. Taseko’s 

proposal relied on adaptive management; that is, Taseko proposed that environmental risks and 

mitigation measures could be dealt with during further stages of development. Other parties 

considered this an inadequate approach, and sought more information on the risks and feasibility 

of mitigation. 

[122] The Panel recognized the possibility of adaptive management, but found that it could not 

defer important decisions to the next stage of the process. In the Report, the Panel referenced the 

requirement that it act in a precautionary manner and stated, with respect to water quality in 

particular: 

Taseko declined to provide some materials requested by the Panel 
and by other participants (e.g., description of water quality model 
for Fish Lake). To deal with the resulting uncertainties, the Panel 
considered various risk management strategies, including adaptive 
management in some circumstances. However, when the Panel 
concluded the potential adverse environmental effects were 
potentially “significant”, it did not agree that deferring 
decisions on the approach to manage the risk to subsequent 
regulatory processes is appropriate. It is necessary at the 
environmental assessment stage for the Panel to determine if a 
significant adverse effect is likely and to consider if and how the 
risk can be managed to acceptable levels. 
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If, after reviewing the record of information for the review, the 
Panel decided that there were serious uncertainties about a 
potential adverse environmental effect and the ability to manage 
that effect and the risk of serious or irreversible environmental 
harm was high, then the Panel adopted a precautionary approach. 

[Emphasis added] 

[123] It was reasonable for the Panel not to accept Taseko’s “vague assurances” that it would 

engage in adaptive management in order to deal with adverse environmental effects. The Panel 

sought information on environmental effects and mitigation measures, and Taseko refused to 

provide this information. It was entirely reasonable, and in line with the Panel’s (reasonable) 

interpretation of the precautionary principle, for the Panel to conclude that the concentration of 

water quality variables in Fish Lake (Teztan Biny) and Wasp Lake would likely be a significant 

adverse environmental effect.  

[124] Indeed, acceptance of vague adaptive management schemes in circumstances such as 

these would, in my view, tend to call into question the value of the entire review panel process – 

if all such decisions could be left to a later stage, then the review panel process would simply be 

for the sake of appearances. 

VI. CONCLUSION 

[125] For these reasons, the Court concludes that: 

a) The Panel did not breach any procedural fairness / audi alteram partem / 

legitimate expectation principles; and 

b) The Panel’s factual findings were open for it to make and were reasonable. 
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[126] Therefore, this judicial review will be dismissed with costs to the Respondents. 
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JUDGMENT in T-1977-13 

THIS COURT’S JUDGMENT is that the application for judicial review is dismissed 

with costs to the Respondents. 

"Michael L. Phelan" 
Judge 
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I. Introduction 

[1] On May 19, 2016, the National Energy Board issued its report concerning the proposed 

expansion of the Trans Mountain pipeline system. The Board’s report recommended that the 

Governor in Council approve the expansion. The Board’s recommendation was based on the 

Board’s findings that the expansion is in Canada’s public interest, and that if certain 

environmental protection procedures and mitigation measures are implemented, and if the 

conditions the Board recommended are implemented, the expansion is not likely to cause 

significant adverse environmental effects. 

[2] On November 29, 2016, the Governor in Council accepted the Board’s recommendation 

and issued Order in Council P.C. 2016-1069. The Order in Council recited the Governor in 

Council’s acceptance of the Board’s recommendation, and directed the Board to issue a 

certificate of public convenience and necessity approving the construction and operation of the 

expansion project, subject to the conditions recommended by the Board. 
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[3] A number of applications for judicial review of the Board’s report and the Order in 

Council were filed in this Court. These applications were consolidated. These are the Court’s 

reasons for judgment in respect of the consolidated proceeding. Pursuant to the order 

consolidating the applications, a copy of these reasons shall be placed in each file. 

A. Summary of Conclusions 

[4] While a number of applicants challenge the report of the National Energy Board, as 

explained below, the Order in Council is legally the only decision under review. Its validity is 

challenged on two principal grounds: first, the Board’s process and findings were so flawed that 

the Governor in Council could not reasonably rely on the Board’s report; second, Canada failed 

to fulfil the duty to consult owed to Indigenous peoples. 

[5] Applying largely uncontested legal principles established by the Supreme Court of 

Canada to the factual record, a factual record that is also largely not contested, I conclude that 

most of the flaws asserted against the Board’s process and findings are without merit. However, 

the Board made one critical error. The Board unjustifiably defined the scope of the Project under 

review not to include Project-related tanker traffic. The unjustified exclusion of marine shipping 

from the scope of the Project led to successive, unacceptable deficiencies in the Board’s report 

and recommendations. As a result, the Governor in Council could not rely on the Board’s report 

and recommendations when assessing the Project’s environmental effects and the overall public 

interest. 
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[6] Applying the largely uncontested legal principles that underpin the duty to consult 

Indigenous peoples and First Nations set out by the Supreme Court, I also conclude that Canada 

acted in good faith and selected an appropriate consultation framework. However, at the last 

stage of the consultation process prior to the decision of the Governor in Council, a stage called 

Phase III, Canada’s efforts fell well short of the mark set by the Supreme Court of Canada. 

Canada failed in Phase III to engage, dialogue meaningfully and grapple with the real concerns 

of the Indigenous applicants so as to explore possible accommodation of those concerns. The 

duty to consult was not adequately discharged. 

[7] Accordingly, for the following reasons, I would quash the Order in Council and remit the 

matter back to the Governor in Council for appropriate action, if it sees fit, to address these flaws 

and, later, proper redetermination. 

[8] These reasons begin by describing: (i) the expansion project; (ii) the applicants who 

challenge the Board’s report and the Order in Council; (iii) the pending applications for judicial 

review; (iv) the legislative regime; (v) the report of the Board; and, (vi) the decision of the 

Governor in Council. The reasons then set out the factual background relevant to the challenges 

before the Court before turning to the issues raised in these applications and the consideration of 

those issues. 

II. The Project 

[9] No company may operate an interprovincial or international pipeline in Canada unless the 

National Energy Board has issued a certificate of public convenience and necessity, and given 
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leave to the company to open the pipeline (subsection 30(1) of the National Energy Board Act, 

R.S.C. 1985, c. N-7). 

[10] Trans Mountain Pipeline ULC is the general partner of Trans Mountain Pipeline L.P. 

(together referred to as Trans Mountain). Trans Mountain owns and holds operating certificates 

issued by the National Energy Board for the existing Trans Mountain pipeline system. This 

system includes a pipeline approximately 1,147 kilometres long that moves crude oil, and refined 

and semi-refined petroleum products from Edmonton, Alberta to marketing terminals and 

refineries in the central region and lower mainland area of British Columbia, as well as to the 

Puget Sound area in Washington State. 

[11] On December 16, 2013, Trans Mountain submitted an application to the National Energy 

Board for a certificate of public convenience and necessity (and certain amended certificates) for 

the Trans Mountain Expansion Project (Project). 

[12] The application described the Project to consist of a number of components, including: (i) 

twinning the existing pipeline system with approximately 987 kilometres of new pipeline 

segments, including new proposed pipeline corridors and rights-of-way, for the purpose of 

transporting diluted bitumen from Edmonton, Alberta to Burnaby, British Columbia; (ii) new and 

modified facilities, including pump stations and tanks (in particular, an expanded petroleum tank 

farm in Burnaby which would be expanded from 13 to 26 storage tanks); (iii) a new and 

expanded dock facility, including three new berths, at the Westridge Marine Terminal in 
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Burnaby; and, (iv) two new pipelines running from the Burnaby storage facility to the Westridge 

Marine Terminal. 

[13] The Project would increase the number of tankers loaded at the Westridge Marine 

Terminal from approximately five Panamax and Aframax class tankers per month to 

approximately 34 Aframax class tankers per month. Aframax tankers are larger and carry more 

product than Panamax tankers. The Project would increase the overall capacity of Trans 

Mountain’s existing pipeline system from 300,000 barrels per day to 890,000 barrels per day. 

[14] Trans Mountain’s application stated that the primary purpose of the Project is to provide 

additional capacity to transport crude oil from Alberta to markets in the Pacific Rim, including 

Asia. If built, the system would continue to transport crude oil—primarily diluted bitumen. 

III. The Applicants 

[15] A number of First Nations and two large cities are significantly concerned about the 

Project and its impact upon them, and challenge its approval. Two non-governmental agencies 

also challenge the Project. These applicants are described below. 

A. Tsleil-Waututh Nation  

[16] The applicant Tsleil-Waututh Nation is a Coast Salish Nation. It is a band within the 

meaning of the Indian Act, R.S.C. 1985, c. I-5 and its members are Aboriginal peoples within the 
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meaning of section 35 of the Constitution Act, 1982 and paragraph 5(1)(c) of the Canadian 

Environmental Assessment Act, 2012, S.C. 2012, c. 19, s. 52. 

[17] In the traditional dialect of Halkomelem, the name Tsleil-Waututh means “People of the 

Inlet”. Tsleil-Waututh’s asserted traditional territory extends approximately from the vicinity of 

Mount Garibaldi to the north to the 49th parallel and beyond to the south. The traditional 

territory extends west to Gibsons and east to Coquitlam Lake. The traditional territory includes 

areas across British Columbia’s Lower Mainland, including sections of the Lower Fraser River, 

Howe Sound, Burrard Inlet and Indian Arm. 

[18] Tsleil-Waututh’s traditional territory encompasses the proposed Westridge Marine 

Terminal and fuel storage facility expansion, and approximately 18 kilometres of pipeline right-

of-way. Approximately 45 kilometres of marine shipping route will pass within Tsleil-Waututh’s 

asserted traditional territory. 

[19] Much of Tsleil-Waututh’s population of 500 people live in its primary community of 

Tsleil-Waututh, which is located on the north shore of Burrard Inlet, approximately 3 kilometres 

across the Inlet from the Westridge Marine Terminal. 

[20] Tsleil-Waututh asserts Aboriginal title to the land, water, air, marine foreshore and 

resources in Eastern Burrard Inlet. It also asserts freestanding stewardship, harvesting and 

cultural rights in this area. The Crown states that it assessed its duty to consult with Tsleil-

Waututh on the deeper end of the consultation spectrum. 
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B. City of Vancouver 

[21] The City of Vancouver is the third most densely populated city in North America, after 

New York City and San Francisco. It has 69.8 kilometres of waterfront along Burrard Inlet, 

English Bay, False Creek and the Fraser River, with 18 kilometres of beaches and a 22-kilometre 

long seawall. 

[22] Approximately 25,000 residents of Vancouver live within 300 metres of the Burrard Inlet 

and English Bay shorelines. 

C. City of Burnaby 

[23] The City of Burnaby is the third largest city in British Columbia, with a population of 

over 223,000 people. 

[24] A number of elements of the Project infrastructure will be located in Burnaby: (i) the new 

Westridge Marine Terminal; (ii) the Burnaby Terminal, including thirteen new storage tanks and 

one replacement storage tank; (iii) two new delivery lines following a new route connecting the 

Burnaby Terminal to the Westridge Marine Terminal through a new tunnel to be drilled under 

the Burnaby Mountain Conservation Area; and, (iv) a portion of the main pipeline along a new 

route to the Burnaby Terminal. 
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D. The Squamish Nation 

[25] The applicant Squamish Nation is a Coast Salish Nation. It is a band within the meaning 

of the Indian Act and its members are Aboriginal peoples within the meaning of section 35 of the 

Constitution Act, 1982 and paragraph 5(1)(c) of the Canadian Environmental Assessment Act, 

2012. There are currently just over 4,000 registered members of the Squamish Nation. 

[26] The Squamish assert that since a time before contact with Europeans, Squamish have 

used and occupied lands and waters on the southwest coast of what is now British Columbia, 

extending from the Lower Mainland north to Whistler. This territory includes Burrard Inlet, 

English Bay, Howe Sound and the Squamish Valley. The boundaries of asserted Squamish 

territory thus encompass all of Burrard Inlet, English Bay and Howe Sound, as well as the rivers 

and creeks that flow into these bodies of water. 

[27] Squamish has three reserves located in and at the entrance to Burrard Inlet: 

i. Seymour Creek Reserve No. 2 (ch’ích’elxwi7kw) on the North shore close to the 

Westridge Marine Terminal; 

ii. Mission Reserve No. 1 (eslhá7an); and, 

iii. Capilano Reserve No. 5 (xwmelchstn). 

Also located in the area are Kitsilano Reserve No. 6 (senákw) near the entrance to False Creek, 

and three other waterfront reserves in Howe Sound. 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 14 

 

[28] Project infrastructure, including portions of the main pipeline, the Westridge Marine 

Terminal, the Burnaby Terminal, two new delivery lines connecting the terminals, and sections 

of the tanker routes for the Project will be located in Squamish’s asserted traditional territory and 

close to its reserves across the Burrard Inlet. The shipping route for the Project will also travel 

past three Squamish reserves through to the Salish Sea. 

[29] Squamish asserts Aboriginal rights, including title and self-government, within its 

traditional territory. Squamish also asserts Aboriginal rights to fish in the Fraser River and its 

tributaries. The Crown assessed its duty to consult Squamish at the deeper end of the 

consultation spectrum. 

E. Coldwater Indian Band 

[30] The applicant Coldwater is a band within the meaning of section 2 of the Indian Act. Its 

members are Aboriginal peoples within the meaning of section 35 of the Constitution Act, 1982 

and paragraph 5(1)(c) of the Canadian Environmental Assessment Act, 2012. Coldwater, together 

with 14 other bands, comprise the Nlaka’pamux Nation. 

[31] The Nlaka’pamux Nation’s asserted traditional territory encompasses part of south-

central British Columbia extending from the northern United States to north of Kamloops. This 

territory includes the Lower Thompson River area, the Fraser Canyon, the Nicola and Coldwater 

Valleys and the Coquihalla area. 
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[32] Coldwater’s registered population is approximately 850 members. Approximately 330 

members live on Coldwater’s reserve lands. Coldwater holds three reserves: (i) Coldwater Indian 

Reserve No. 1 (Coldwater Reserve) approximately 10 kilometres southwest of Merritt, British 

Columbia; (ii) Paul’s Basin Indian Reserve No. 2 located to the southwest of the Coldwater 

Reserve, upstream on the Coldwater River; and, (iii) Gwen Lake Indian Reserve No. 3 located on 

Gwen Lake. 

[33] Approximately 226 kilometres of the proposed pipeline right-of-way and four pipeline 

facilities (the Kamloops Terminal, the Stump Station, the Kingsvale Station and the Hope 

Station) will be located within the Nlaka’pamux Nation’s asserted traditional territory. The 

Kingsvale Station is located in the Coldwater Valley. The approved pipeline right-of-way skirts 

the eastern edges of the Coldwater Reserve. The existing Trans Mountain pipeline system 

transects both the Coldwater Reserve and the Coldwater Valley. 

[34] Coldwater asserts Aboriginal rights and title in, and the ongoing use of, the Coldwater 

and Nicola Valleys and the Nlaka’pamux territory more generally. The Crown assessed its duty 

to consult Coldwater at the deeper end of the consultation spectrum. 

F. The Stó:lō Collective 

[35] One translation of the term “Stó:lō” is “People of the River”, referencing the Fraser 

River. The Stó:lō are a Halkomelem-speaking Coast Salish people. Traditionally, they have been 

tribally organized. 
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[36] The “Stó:lō Collective” was formed for the sole purpose of coordinating and representing 

the interests of its membership before the National Energy Board and in Crown consultations 

about the Project. The Stó:lō Collective represents the following applicants: 

(a) Aitchelitz, Skowkale, Tzeachten, Squiala First Nation, Yakweakwioose, Shxwa:y 

Village and Soowahlie, each of which are villages and also bands within the 

meaning of section 2 of the Indian Act (the Ts’elxweyeqw Villages). The 

Ts’elxweyeqw Villages collectively comprise the Ts’elxweyeqw Tribe. Members 

of the Ts’elxweyeqw Villages are Stó:lō people and Aboriginal peoples within the 

meaning of section 35 of the Constitution Act, 1982 and paragraph 5(1)(c) of the 

Canadian Environmental Assessment Act, 2012; and, 

(b) Skwah and Kwaw-Kwaw-Apilt, each of whom are villages and also bands within 

the meaning of section 2 of the Indian Act (the Pil’Alt Villages). The Pil’Alt 

Villages are members of the Pil’Alt Tribe. Members of the Pil’Alt Villages are 

Stó:lō people and Aboriginal peoples within the meaning of section 35 of the 

Constitution Act, 1982 and paragraph 5(1)(c) of the Canadian Environmental 

Assessment Act, 2012. The Pil’Alt Villages are represented by the Ts’elxweyeqw 

Tribe in matters relating to the Project. (On March 6, 2018, Kwaw-Kwaw-Apilt 

filed a notice of discontinuance.) 

[37] The Stó:lō’s asserted traditional territory, known as S’olh Temexw, includes the lower 

Fraser River watershed. 

[38] The Stó:lō live in many villages, all of which are located in the lower Fraser River 

watershed. 

[39] The existing Trans Mountain pipeline crosses, and the Project’s proposed new pipeline 

route would cross, approximately 170 kilometres of the Stó:lō Collective applicants’ asserted 
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traditional territory, beginning from an eastern point of entry near the Coquihalla Highway and 

continuing to the Burrard Inlet. 

[40] The Stó:lō possess established Aboriginal fishing rights on the Fraser River (R. v. Van 

der Peet, [1996] 2 S.C.R. 507, 137 D.L.R. (4th) 289). The Crown assessed its duty to consult 

Stó:lō at the deeper end of the consultation spectrum. 

G. Upper Nicola Band 

[41] The applicant Upper Nicola is a member community of the Syilx (Okanagan) Nation and 

a band within the meaning of section 2 of the Indian Act. Upper Nicola and Syilx are an 

Aboriginal people within the meaning of section 35 of the Constitution Act, 1982 and paragraph 

5(1)(c) of the Canadian Environmental Assessment Act, 2012. 

[42] The Syilx Nation’s asserted traditional territory extends from the north past Revelstoke 

around Kinbasket to the south to the vicinity of Wilbur, Washington. It extends from the east 

near Kootenay Lake to the west to the Nicola Valley. Upper Nicola currently has eight Indian 

Reserves within Upper Nicola’s/Syilx’s asserted territory. The primary residential communities 

are Spaxomin, located on Upper Nicola Indian Reserve No. 3 on the western shore of Douglas 

Lake, and Quilchena, located on Upper Nicola Indian Reserve No. 1 on the eastern shore of 

Nicola Lake. 
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[43] Approximately 130 kilometres of the Project’s proposed new pipeline will cross through 

Upper Nicola’s area of responsibility within Syilx territory. The Stump Station and the Kingsvale 

Station are also located within Syilx/Upper Nicola’s asserted territory. 

[44] Upper Nicola asserts responsibility to protect and preserve the claimed Aboriginal title 

and harvesting and other rights held collectively by the Syilx, particularly within its area of 

responsibility in the asserted Syilx territory. The Crown assessed its duty to consult Upper 

Nicola at the deeper end of the consultation spectrum. 

H. Stk’emlupsemc te Secwepemc of the Secwepemc Nation 

[45] The Secwepemc are an Aboriginal people living in the area around the confluence of the 

Fraser and Thompson Rivers. The Secwepemc Nation is comprised of seven large territorial 

groupings referred to as “Divisions”. The Stk’emlupsemc te Secwepemc Division (SSN) is 

comprised of the Skeetchestn Indian Band and the Kamloops (or Tk’emlups) Indian Band. Both 

are bands within the meaning of section 2 of the Indian Act. SSN’s members are also Aboriginal 

peoples within the meaning of section 35 of the Constitution Act, 1982 and paragraph 5(1)(c) of 

the Canadian Environmental Assessment Act, 2012. 

[46] The Skeetchestn Indian Band is located along the northern bank of the Thompson River, 

approximately 50 kilometres west of Kamloops and has four reserves. Its total registered 

population is 533. The Tk’emlups Indian Band is located in the Kamloops area and has six 

reserves. Its total registered population is 1,322. Secwepemc Territory is asserted to be a 
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substantial landmass which encompasses many areas, including the area in the vicinity of 

Kamloops Lake. 

[47] The existing and proposed pipeline right-of-way crosses through SSN’s asserted 

traditional territory for approximately 350 kilometres. Approximately 80 kilometres of the 

proposed pipeline right-of-way and two pipeline facilities, the Black Pines Station and the 

Kamloops Terminal, will be located within SSN’s asserted traditional territory. 

[48] The SSN claim Aboriginal title over its traditional territory. The Crown assessed its duty 

to consult SSN at the deeper end of the consultation spectrum. 

I. Raincoast Conservation Foundation and Living Oceans Society 

[49] These applicants are not-for-profit organizations. Their involvement in the National 

Energy Board review process focused primarily on the effects of Project-related marine shipping. 

IV. The applications challenging the report of the National Energy Board and the Order in 
Council 

[50] As will be discussed in more detail below, two matters are challenged in this consolidated 

proceeding: first, the report of the National Energy Board which recommended that the Governor 

in Council approve the Project and direct the Board to issue the necessary certificate of public 

convenience and necessity; and, second, the decision of the Governor in Council to accept the 

recommendation of the Board and issue the Order in Council directing the Board to issue the 

certificate. 
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[51] The following applicants applied for judicial review of the report of the National Energy 

Board: 

 Tsleil-Waututh Nation (Court File A-232-16) 

 City of Vancouver (Court File A-225-16) 

 City of Burnaby (Court File A-224-16) 

 The Squamish Nation and Xálek/Sekyú Siý am, Chief Ian Campbell on his own 

behalf and on behalf of all members of Squamish (Court File A-217-16) 

 Coldwater Indian Band and Chief Lee Spahan in his capacity as Chief of 

Coldwater on behalf of all members of Coldwater (Court File A-223-16) 

 Raincoast Conservation Foundation and Living Oceans Society (Court File A-

218-16). 

[52] The following applicants applied, with leave, for judicial review of the decision of the 

Governor in Council: 

 Tsleil-Waututh Nation (Court File A-78-17) 

 City of Burnaby (Court File A-75-17) 

 The Squamish Nation and Xálek/Sekyú Siý am, Chief Ian Campbell on his own 

behalf and on behalf of all members of Squamish (Court File A-77-17) 

 Coldwater Indian Band and Chief Lee Spahan in his capacity as Chief of 

Coldwater on behalf of all members of Coldwater (Court File A-76-17) 

 The Stó:lō Collective applicants (Court File A-86-17) 

 Upper Nicola Band (Court File A-74-17) 

 Chief Ron Ignace and Chief Fred Seymour, on their own behalf and on behalf of 

all other members of Stk’emlupsemc te Secwepemc of the Secwepemc Nation 

(Court File A-68-17) 

 Raincoast Conservation Foundation and Living Oceans Society (Court File A-84-

17). 
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V. The legislative regime 

[53] For ease of reference the legislative provisions referred to in this section of the reasons 

are set out in the Appendix to these reasons. 

A. The requirements of the National Energy Board Act 

[54] As explained above, no company may operate an interprovincial or international pipeline 

in Canada unless the National Energy Board has issued a certificate of public convenience and 

necessity, and, after the pipeline is built, has given leave to the company to open the pipeline. 

[55] Trans Mountain’s completed application for a certificate of public convenience and 

necessity for the Project triggered the National Energy Board’s obligation to assess the Project 

pursuant to section 52 of the National Energy Board Act. Subsection 52(1) of that Act requires 

the Board to prepare and submit to the Minister of Natural Resources, for transmission to the 

Governor in Council, a report which sets out the Board’s recommendation as to whether the 

certificate should be granted, together with all of the terms and conditions that the Board 

considers the certificate should be subject to if issued. The Board is to provide its reasons for its 

recommendation. When considering whether to recommend issuance of a certificate the Board is 

required to take into account “whether the pipeline is and will be required by the present and 

future public convenience and necessity”. 

[56] The Board’s recommendation is, pursuant to subsection 52(2) of the National Energy 

Board Act, to be based on “all considerations that appear to it to be directly related to the 
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pipeline and to be relevant” and the Board may have regard to five specifically enumerated 

factors which include “any public interest that in the Board’s opinion may be affected by the 

issuance of the certificate or the dismissal of the application.” 

[57] If an application relates to a “designated” project, as defined in section 2 of the Canadian 

Environmental Assessment Act, 2012, the Board’s report must also set out the Board’s 

environmental assessment of the project. This assessment is to be prepared under the Canadian 

Environmental Assessment Act, 2012 (subsection 52(3) of the National Energy Board Act). A 

designated project is defined in section 2 of the Canadian Environmental Assessment Act, 2012: 

designated project means one or more 
physical activities that 

projet désigné Une ou plusieurs 
activités concrètes : 

(a) are carried out in Canada or on 
federal lands; 

a) exercées au Canada ou sur un 
territoire domanial; 

(b) are designated by regulations made 
under paragraph 84(a) or designated in 
an order made by the Minister under 
subsection 14(2); and 

b) désignées soit par règlement pris en 
vertu de l’alinéa 84a), soit par arrêté 
pris par le ministre en vertu du 
paragraphe 14(2); 

(c) are linked to the same federal 
authority as specified in those 
regulations or that order. 

c) liées à la même autorité fédérale 
selon ce qui est précisé dans ce 
règlement ou cet arrêté. 

It includes any physical activity that is 
incidental to those physical activities. 

Sont comprises les activités concrètes 
qui leur sont accessoires. 

[58] The remaining subsections in section 52 deal with the timeframe in which the Board must 

complete its report. Generally, a report must be submitted to the Minister within the time limit 

specified by the Chair of the Board. The specified time limit must not be longer than 15 months 

after the completed application has been submitted to the Board. 
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B. The requirements of the Canadian Environmental Assessment Act, 2012 

[59] Pursuant to subsection 4(3) of the Regulations Designating Physical Activities, 

SOR/2012-147, and section 46 of the Schedule thereto, because the Project includes a new 

onshore pipeline longer than 40 kilometres, the Project is a designated project as defined in part 

(b) of the definition of “designated project” set out in paragraph 57 above. In consequence, the 

Board was required to conduct an environmental assessment under the Canadian Environmental 

Assessment Act, 2012. For this purpose, subsection 15(b) of the Canadian Environmental 

Assessment Act, 2012 designated the National Energy Board to be the sole responsible authority 

for the environmental assessment. 

[60] As the responsible authority, the Board was required to take into account the 

environmental effects enumerated in subsection 5(1) of the Canadian Environmental Assessment 

Act, 2012. These effects include changes caused to the land, water or air and to the life forms that 

inhabit these elements of the environment. The effects to be considered are to include the effects 

upon Aboriginal peoples’ health and socio-economic conditions, their physical and cultural 

heritage, their current use of lands and resources for traditional purposes, and any structure, site 

or thing that is of historical, archaeological, paleontological or architectural significance. 

[61] Subsection 19(1) of the Canadian Environmental Assessment Act, 2012 required the 

Board to take into account a number of enumerated factors when conducting the environmental 

assessment, including: 

 the environmental effects of the designated project (including the environmental 

effects of malfunctions or accidents that may occur in connection with the 
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designated project) and any cumulative environmental effects that are likely to 

result from the designated project in combination with other physical activities 

that have been or will be carried out; 

 mitigation measures that are technically and economically feasible and that would 

mitigate any significant adverse environmental effects of the designated project; 

 alternative means of carrying out the designated project that are technically and 

economically feasible, and the environmental effects of any such alternative 

means; and 

 any other matter relevant to the environmental assessment that the responsible 

authority, here the Board, requires to be taken into account. 

[62] The Board was also required under subsection 29(1) of the Canadian Environmental 

Assessment Act, 2012 to make recommendations to the Governor in Council with respect to the 

decision to be made by the Governor in Council under paragraph 31(1)(a) of that Act—a 

decision about the existence of significant adverse environmental effects and whether those 

effects can be justified in the circumstances. 

C. Consideration by the Governor in Council 

[63] Once in receipt of the report prepared in accordance with the requirements of the 

National Energy Board Act and the Canadian Environmental Assessment Act, 2012, the 

Governor in Council may make its decision concerning the proponent’s application for a 

certificate. 

[64] Three decisions are available to the Governor in Council. It may, by order: 
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i. “direct the Board to issue a certificate in respect of the pipeline or any part of it 

and to make the certificate subject to the terms and conditions set out in the 

report” (paragraph 54(1)(a) of the National Energy Board Act); or 

ii. “direct the Board to dismiss the application for a certificate” (paragraph 54(1)(b) 

of the National Energy Board Act); or 

iii. “refer the recommendation, or any of the terms and conditions, set out in the 

report back to the Board for reconsideration” and specify a time limit for the 

reconsideration (subsections 53(1) and (2) of the National Energy Board Act). 

[65] Subsection 54(2) of the National Energy Board Act requires that the Governor in 

Council’s order “must set out the reasons for making the order.” 

[66] Subsection 54(3) of the National Energy Board Act requires the Governor in Council to 

issue its order within three months after the Board’s report is submitted to the Minister. The 

Governor in Council may, on the recommendation of the Minister, extend this time limit. 

[67] Additionally, once the National Energy Board as the responsible authority for the 

designated project has submitted its report with respect to the environmental assessment, 

pursuant to subsection 31(1) of the Canadian Environmental Assessment Act, 2012, the Governor 

in Council may, by order made under subsection 54(1) of the National Energy Board Act, 

“decide, taking into account the implementation of any mitigation measures specified in the 

report with respect to the environmental assessment … that the designated project”: 

(i) is not likely to cause significant 
adverse environmental effects, 

(i) n’est pas susceptible d’entraîner 
des effets environnementaux négatifs 
et importants, 

(ii) is likely to cause significant 
adverse environmental effects that can 

(ii) est susceptible d’entraîner des 
effets environnementaux négatifs et 
importants qui sont justifiables dans 
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be justified in the circumstances, or les circonstances, 

(iii) is likely to cause significant 
adverse environmental effects that 
cannot be justified in the 
circumstances; 

(iii) est susceptible d’entraîner des 
effets environnementaux négatifs et 
importants qui ne sont pas justifiables 
dans les circonstances; 

VI. The report of the National Energy Board 

[68] On May 19, 2016, the Board issued its report which recommended approval of the 

Project. The recommendation was based on a number of findings, including: 

 With the implementation of Trans Mountain’s environmental protection 

procedures and mitigation measures, and the Board’s recommended conditions, 

the Project is not likely to cause significant adverse environmental effects. 

 However, effects from the operation of Project-related marine vessels would 

contribute to the total cumulative effects on the Southern resident killer whales, 

and would further impede the recovery of that species. Southern resident killer 

whales are an endangered species that reside in the Salish Sea. Project-related 

marine shipping follows a route through the Salish Sea to the open ocean that 

travels through the whales’ critical habitat as identified in the Recovery Strategy 

for the Northern and Southern resident killer whales. The Board’s finding was 

that “the operation of Project-related marine vessels is likely to result in 

significant adverse effects to the Southern resident killer whale, and that it is 

likely to result in significant adverse effects on Aboriginal cultural uses associated 

with these marine mammals.” 

 The likelihood of a spill from the Project or from a Project-related tanker would 

be very low in light of the mitigation and safety measures to be implemented. 

However, the consequences of large spills could be high. 

 The Board’s recommendation and decisions with respect to the Project were 

consistent with subsection 35(1) of the Constitution Act, 1982. 
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 The Project would be in the Canadian public interest and would be required by the 

present and future public convenience and necessity. 

 If approved, the Board would attach 157 conditions to the certificate of public 

convenience and necessity. The conditions dealt with a broad range of matters, 

including the safety and integrity of the pipeline, emergency preparedness and 

response and ongoing consultation with affected entities, including Indigenous 

communities. 

VII. The decision of the Governor in Council 

[69] On November 29, 2016, the Governor in Council issued the Order in Council, accepting 

the Board’s recommendation that the Project be approved and directing the Board to issue a 

certificate of public convenience and necessity to Trans Mountain. 

[70] The Order in Council contained a number of recitals, two of which are relevant to these 

applications. First, the Governor in Council stated its satisfaction “that the consultation process 

undertaken is consistent with the honour of the Crown and the [Aboriginal] concerns and 

interests have been appropriately accommodated”. Second, the Governor in Council accepted the 

Board’s recommendation that the Project is required by present and future public convenience 

and necessity and that it will not likely cause significant adverse environmental effects. 

[71] The Order in Council was followed by a 20-page explanatory note which was stated not 

to form part of the Order in Council. The Explanatory Note described the Project and its 

objectives and the review process before the National Energy Board, and summarized the issues 

raised before the Board. The Explanatory Note also dealt with matters that post-dated the 

Board’s report and set out the government’s “response to what was heard”. 
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VIII. Factual background 

A. Canada’s consultation process 

[72] The first step in the consultation process was determining the Indigenous groups whose 

rights and interests might be adversely impacted by the Project. In order to do this, a number of 

federal departments and the National Energy Board coordinated research and analysis on the 

proximity of Indigenous groups’ traditional territories to elements of the Project, including the 

proposed pipeline right-of-way, the marine terminal expansion, and the designated shipping 

lanes. Approximately 130 Indigenous groups were identified, including all of the Indigenous 

applicants. 

[73] On August 12, 2013, the National Energy Board wrote to the identified Indigenous 

groups to advise that Trans Mountain had filed a Project description on May 23, 2013, and to 

provide preliminary information about the upcoming review process. This letter also attached a 

letter from the Major Projects Management Office of Natural Resources Canada. The Major 

Projects Management Office’s letter advised that Canada would rely on the National Energy 

Board’s public hearing process: 

to the extent possible, to fulfil any Crown duty to consult Aboriginal groups for 
the proposed Project. Through the [National Energy Board] process, the [Board] 
will consider issues and concerns raised by Aboriginal groups. The Crown will 
utilise the [National Energy Board] process to identify, consider and address the 
potential adverse impacts of the proposed Project on established or potential 
Aboriginal and treaty rights. 

[74] In subsequent letters sent to Indigenous groups between August 2013 and February 19, 

2016, the Major Projects Management Office directed Indigenous groups that could be impacted 
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by the Project to participate in and communicate their concerns through the National Energy 

Board public hearings. Additionally, Indigenous groups were advised that Canada viewed the 

consultation process to be as follows: 

i. Canada would rely, to the extent possible, on the Board’s process to fulfil its duty 

to consult Indigenous peoples about the Project; 

ii. There would be four phases of Crown consultation: 

a. “Phase I”: early engagement, from the submission of the Project 

description to the start of the National Energy Board hearing; 

b. “Phase II”: the National Energy Board hearing, commencing with the start 

of the Board hearing and continuing until the close of the hearing record; 

c. “Phase III”: consideration by the Governor in Council, commencing with 

the close of the hearing record and continuing until the Governor in 

Council rendered its decision in relation to the Project; and 

d. “Phase IV”: regulatory authorization should the Project be approved, 

commencing with the decision of the Governor in Council and continuing 

until the issuance of department regulatory approvals, if required. 

iii. Natural Resources Canada’s Major Projects Management Office would serve as 

the Crown Consultation Coordinator for the Project. 

iv. Following Phase III consultations, an adequacy of consultation assessment would 

be prepared by the Crown. The assessment would be based upon the depth of 

consultation owed to each Indigenous group. The depth of consultation owed 

would in turn be based upon the Project’s potential impact on each group and the 

strength of the group’s claim to potential or established Aboriginal or treaty 

rights. 

[75] On May 25, 2015, towards the end of Phase II, the Major Projects Management Office 

wrote to Indigenous groups, including the applicants, to provide additional information on the 

scope and timing of Phase III Crown consultation. Indigenous groups were advised that: 
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i. Canada intended to submit summaries of the concerns and issues Indigenous 

groups had brought forward to date and to seek feedback on the completeness and 

accuracy of the summaries. The summaries would be issued in the form of 

Information Requests, a Board hearing process explained below. Canada would 

also seek Indigenous groups’ views on adverse impacts not yet addressed by 

Trans Mountain’s mitigation measures. The Crown would use the information 

provided by Indigenous groups to “refine our current understanding of the 

potential impacts of the project on asserted or established Aboriginal or treaty 

rights.” 

ii. Phase III consultation would focus on two questions: 

a. Are there outstanding concerns with respect to Project-related impacts to 

potential or established Aboriginal or treaty rights? 

b. Are there incremental accommodation measures that should be considered 

by the Crown to address any outstanding concerns? 

iii. Information made available to the Crown throughout each phase of the 

consultation process would be consolidated into a “Crown Consultation Report”. 

“This report will summarize both the procedural aspects of consultations 

undertaken and substantive issues raised by Aboriginal groups, as well as how 

these issues may be addressed in the process”. The section of the Crown 

Consultation Report dealing with each Indigenous group would be provided to the 

group for review and comment before the report was placed before the Governor 

in Council. 

iv. If Indigenous groups identified outstanding concerns there were a number of 

options which might “be considered and potentially acted upon.” The options 

were described to be: 

The Governor in Council has the option of asking the [National 
Energy Board] to reconsider its recommendation and conditions. 
Federal and provincial governments could undertake additional 
consultations prior to issuing additional permits and/or 
authorizations. Finally, federal and provincial governments can 
also use existing or new policy and program measures to address 
outstanding concerns. 

(underlining added) 
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B. Prehearing matters and the Project application 

[76] To facilitate participation in the National Energy Board hearing process, the Board 

operates a participant funding program. On July 22, 2013, the Board announced that it was 

making funding available under this program to assist landowners, Indigenous groups and other 

interested parties to participate in the Board’s consideration of the Project. To apply for funding, 

a party required standing as an intervener in the Board’s process. 

[77] On July 29, 2013, the Board released its “list of issues” which identified the topics the 

Board would consider in its review of the Project. The following issues of relevance to these 

applications were included: 

 the need for the proposed Project. 

 the potential environmental and socio-economic effects of the proposed Project, 

including any cumulative environmental effects that were likely to result from the 

Project, including those the Board’s Filing Manual required to be considered. 

 the potential environmental and socio-economic effects of marine shipping 

activities that would result from the proposed Project, including the potential 

effects of accidents or malfunctions that might occur. 

 the terms and conditions to be included in any recommendation to approve the 

Project that the Board might issue. 

 the potential impacts of the Project on Indigenous interests. 

 contingency plans for spills, accidents or malfunctions, during construction and 

operation of the Project. 

[78] On September 10, 2013, the Board issued “Filing Requirements Related to the Potential 

Environmental and Socio-Economic Effects of Increased Marine Shipping Activities.” This was 
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a guidance document intended to assist the proponent. The document described requirements that 

supplemented those set out in the Board’s Filing Manual. 

[79] In particular, this guidance document required Trans Mountain’s assessment of accidents 

and malfunctions to deal with a number of things, including measures to reduce the potential for 

accidents and malfunctions, credible worst case spill scenarios together with smaller spill 

scenarios and information on the fate and behaviour of any spilled hydrocarbons. For all 

mitigation measures Trans Mountain proposed, it was required to describe the roles, 

responsibilities and capabilities of each relevant organization in implementing mitigation 

measures, and the level of care and control Trans Mountain would have in overseeing or 

implementing the measures. 

[80] On December 16, 2013, Trans Mountain formally filed its application, seeking approval 

to construct and operate the Project. 

C. The scoping decision and the hearing order 

[81] On April 2, 2014, the Board issued a number of decisions setting the parameters of the 

Project’s environmental assessment and establishing the hearing process for the Project. Three of 

these decisions are of particular relevance to these applications. 

[82] First, the Board issued a hearing order which set out timelines and a process for the 

hearing. The hearing order did not allow any right of oral cross-examination. Instead, the hearing 

order provided a process whereby interveners and the Board could submit written interrogatories, 
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referred to as Information Requests, to Trans Mountain. The hearing order also set out a process 

for interveners and the Board to compel adequate responses to their Information Requests, an 

opportunity for Indigenous groups to provide oral traditional evidence, and allowed both written 

arguments in chief and summary oral arguments. 

[83] Next, in the decision referred to as the “scoping” decision, the Board defined the 

“designated project” to be assessed, and described the factors to be assessed under the Canadian 

Environmental Assessment Act, 2012 (and the scope of each factor). In defining the “designated 

project”, the Board did not include marine shipping activities as part of the “designated project”. 

Rather, the Board stated that it would consider the effects of increased marine shipping under the 

National Energy Board Act. To the extent there was potential for environmental effects of the 

designated project to interact with the effects of the marine shipping, the Board would consider 

those effects under the cumulative effects portion of the Canadian Environmental Assessment 

Act, 2012 environmental assessment. 

[84] Finally, the Board ruled on participation rights in the hearing. The Board granted 

participation status to 400 interveners and 1,250 commentators. All of the applicants before the 

Court applied for, and were granted, intervener status. Additionally, a number of government 

departments were granted intervener status; both Health Canada and the Pacific Pilotage 

Authority were granted commentator status. 
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D. Challenges to the hearing order and the scoping decision 

[85] Of relevance to issues raised in these applications are two challenges brought against the 

hearing order and the scoping decision. 

[86] The first challenge requested that all evidence filed in the hearing be subject to oral cross-

examination. The Board dismissed this request in Ruling No. 14. In Ruling No. 51, the Board 

dismissed motions seeking reconsideration of Ruling No. 14. 

[87] The second challenge was brought by Tsleil-Waututh to aspects of both the hearing order 

and the scoping decision. Tsleil-Waututh asserted, among other things, that the Board erred in 

law by failing to include marine shipping activities in the Project description. This Court granted 

Tsleil-Waututh leave to appeal this and other issues. On September 6, 2016, this Court dismissed 

the appeal (2016 FCA 219). The dismissal of the appeal was expressly stated, at paragraph 21 of 

the Court’s reasons, to be without prejudice to Tsleil-Waututh’s right to raise the issue of the 

proper scope of the Project “in subsequent proceedings”. 

E. The TERMPOL review process 

[88] In view of the Project’s impact on marine shipping, it is useful to describe this process. 

[89] Trans Mountain requested that the marine transportation components of the Project be 

assessed under the voluntary Technical Review Process of Marine Terminal Systems and 

Transshipment Sites (TERMPOL). The review process was chaired by Transport Canada and the 
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review committee was composed of representatives of other federal agencies and Port Metro 

Vancouver. 

[90] The purpose of the review process was to objectively appraise operational vessel safety, 

route safety and cargo transfer operations associated with the Project, with a focus on improving, 

where possible, elements of the Project. 

[91] The review committee did not identify regulatory concerns for the tankers, tanker 

operations, the proposed route, navigability, other waterway users or the marine terminal 

operations associated with tankers supporting the Project. It found that Trans Mountain’s 

commitments to the existing marine safety regime would provide for a higher level of safety for 

tanker operations appropriate to the increase in traffic. 

[92] The review committee also proposed certain measures to provide for a high level of 

safety for tanker operations. Examples of such proposed measures were the extended use of 

tethered and untethered tug escorts and the extension of the pilot disembarkation zone. Trans 

Mountain agreed to adopt each of the recommended measures. 

[93] The TERMPOL report formed part of Transport Canada’s written evidence before the 

National Energy Board. 

F. The applicants’ participation in the hearing before the Board 

[94] The applicants, as interveners before the Board, were entitled to: 
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 issue Information Requests to Trans Mountain and others; 

 file motions, including motions to compel adequate responses to Information 

Requests; 

 file written evidence; 

 comment on draft conditions; and, 

 present written and oral summary argument. 

[95] All of the applicants issued Information Requests, filed or supported motions and filed 

written evidence. Interveners who filed evidence were required to respond in writing to written 

questions about their evidence from the Board, Trans Mountain or other interveners. 

[96] All of the applicants filed written submissions commenting on draft conditions except for 

the City of Vancouver and SSN. 

[97] All of the applicants filed written arguments and all of the applicants except SSN 

delivered oral summary arguments. 

[98] Indigenous interveners could adduce traditional Indigenous evidence, either orally or in 

writing. Oral evidence could be questioned orally by other interveners, Trans Mountain or the 

Board. Tsleil-Waututh, Squamish, Coldwater, SSN, and Upper Nicola provided oral, Indigenous 

traditional evidence. The Stó:lō Collective formally objected to the Board’s procedure for 

introducing Indigenous oral traditional evidence and did not provide such evidence. 
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G. Participant funding 

[99] As previously mentioned, the Board operated a participant funding program. Additional 

funding was available through the Major Projects Management Office and Trans Mountain. 

[100] It is fair to say that the participant funding provided to the applicants by the Board and 

the Major Projects Management Office was generally viewed to be inadequate by them (see for 

example the affidavit of Chief Ian Campbell of the Squamish Nation). Concerns were also 

expressed about delays in funding. Funds provided by the Board could only be applied to work 

conducted after the funding was approved and a funding agreement was executed. 

[101] The following funds were paid or offered. 

1. Tsleil-Waututh Nation 

[102] Tsleil-Waututh requested $766,047 in participant funding. It was awarded $40,000, plus 

travel costs for two members to attend the hearing. Additionally, the Major Projects Management 

Office offered to pay $14,000 for consultation following the close of the hearing record and 

$12,000 following the release of the Board’s report. These offers were not accepted. 

2. The Squamish Nation 

[103] Squamish applied for $293,350 in participant funding. It was awarded $44,720, plus 

travel costs for one person to attend the hearing. The Major Projects Management Office offered 
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$12,000 for consultations following the close of the Board’s hearing record, and $14,000 to 

support participation in consultations following the release of the Board’s report. These funds 

were paid. 

3. Coldwater Indian Band 

[104] Coldwater was awarded $48,490 in participant funding from the Board. Additionally, the 

Major Projects Management Office offered an additional $52,000 in participant funding. 

4. The Stó:lō Collective 

[105] The Stó:lō Collective was awarded $42,307 per First Nation band in participant funding 

from the Board. Additionally, the Major Projects Management Office offered $4,615.38 per First 

Nation band for consultation following the close of the Board’s hearing record, and $5,384.61 

per First Nation band following the release of the Board’s report. 

5. Upper Nicola Band 

[106] Upper Nicola was awarded $40,000 plus travel costs for two members to attend the 

hearing and an additional $10,000 in special funding through the Board’s participant funding 

program. Additionally, the Major Projects Management Office offered Upper Nicola Band and 

the Okanagan Nation Alliance $11,977 and $24,000 respectively in participant funding for 

consultations following the close of the Board’s hearing record. The Okanagan Nation Alliance 

was offered an additional $26,000 following the release of the Board’s report. 
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6. SSN 

[107] SSN applied for participant funding in excess of $300,000 in order to participate in the 

Board’s hearing. It was awarded $36,920 plus travel costs for two members to attend the hearing. 

Additionally, the Major Projects Management Office offered $18,000 in participation funding for 

consultations following the close of the Board’s hearing record and $21,000 for consultations 

following the release of the Board’s report. 

7. Raincoast Conservation Foundation and Living Oceans Society 

[108] Raincoast was awarded $111,100 plus travel costs for two people to attend the hearing 

from the Board’s participant funding program. Living Oceans was awarded $89,100 plus travel 

costs for two persons to attend the hearing through the participant funding program. 

H. Crown consultation efforts—a brief summary 

1. Phase I (from 2013 to April 2014) 

[109] In this initial engagement phase some correspondence was exchanged between the Crown 

and some of the Indigenous applicants. Canada does not suggest that any of this correspondence 

contained any discussion about any substantive matter. 

2. Phase II (from April 2014 to February 2016) 

[110] During the Board’s hearing process and continuing until the close of its hearing record, 

Canada continued to exchange correspondence with some of the Indigenous applicants. 
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Additionally, some informational meetings were held; however, these meetings did not allow for 

any substantive discussion about any group’s title, rights or interests, or the impact of the Project 

on the group’s title, rights or interests. 

[111] To illustrate, Crown representatives met with Squamish officials on September 11, 2015, 

and November 27, 2015. At these meetings Squamish raised a number of concerns, including its 

concerns that Squamish had not been involved in the design of the consultation process, that the 

consultation process was inadequate to assess impacts on Squamish rights and title and that 

inadequate funding was provided for participation in the Board’s hearing. Squamish also 

expressed confusion about the respective roles of the Board and Trans Mountain in consultations 

with Squamish. 

[112] Similarly, informational meetings were held with the Stó:lō Collective on July 18, 2014 

and December 3, 2015. Again, no substantive discussion took place about Stó:lō’s title, rights 

and interests or the impact of the Project thereon. The Stó:lō also expressed their concerns about 

the consultation process, including their concerns that the Board failed to compel Trans 

Mountain to respond adequately to Information Requests and the lack of specificity of the 

Board’s draft terms and conditions. 

[113] Informational hearings of this nature were also held with Upper Nicola and SSN in 2014. 

[114] It is fair to say that in Phase II Canada continued to rely upon the National Energy Board 

process to fulfil the Crown’s duty to consult. Canada’s efforts in Phase II were largely directed to 
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using the Information Request process to solicit concerns and potential mitigation measures from 

First Nations. Canada prepared tables to record potential Project impacts and concerns and to 

record and monitor whether those potential impacts and concerns were addressed in Trans 

Mountain’s commitments, the Board’s draft terms and conditions or other mitigation measures. 

3. Phase III (February to November 2016) 

[115] Crown representatives met with all of the Indigenous applicants in Phase III. Generally, 

the Indigenous applicants expressed dissatisfaction with the National Energy Board process and 

the Crown’s reliance on that process. Individual concerns raised by individual Indigenous 

applicants will be discussed in the context of consideration of the adequacy of Canada’s 

consultation efforts. 

[116] Towards the latter part of Phase III, on August 16, 2016, the Major Projects Management 

Office and the British Columbia Environmental Assessment Office jointly sent a letter to 

Indigenous groups confirming that they were responsible for conducting consultation efforts for 

the Project, and that they were coordinating by participating in joint consultation meetings, 

sharing information and by preparing the draft “Joint Federal/Provincial Consultation and 

Accommodation Report for the Trans Mountain Expansion Project” (Crown Consultation 

Report). 

[117] Canada summarized its consultation efforts in the Crown Consultation Report, which 

included appendices specific to individual Indigenous groups. Indigenous groups were generally 

provided with a first draft of the Crown Consultation Report, together with the appendix relevant 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 42 

 

to that group, in August of 2016. Comments and corrections were to be provided in September 

2016. A second draft of the Crown Consultation Report, together with relevant appendices, was 

provided to Indigenous groups in November of 2016, with comments due by mid-November. 

I. Post National Energy Board report events 

1. The Interim Measures for Pipeline Reviews 

[118] On January 27, 2016, Canada introduced this initiative as part of a strategy to review 

Canada’s environmental assessment processes. The Interim Measures set out five guiding 

principles to guide the approval of major pipeline projects: 

i. No proponent would be required to return to the beginning of the approval 

process. That is, no proponent would be required to begin the approval process 

afresh. 

ii. Decisions about pipeline approval would be based on science, traditional 

knowledge of Indigenous peoples and other relevant evidence. 

iii. The views of the public and affected communities would be sought and 

considered. 

iv. Indigenous peoples would be meaningfully consulted, and, where appropriate, 

accommodated. 

v. The direct and upstream greenhouse gas emissions linked to a project under 

review would be assessed. 

[119] Canada advised that it planned to apply the Interim Measures to the Project and that in 

order to do so it would: undertake deeper consultations with Indigenous peoples and provide 

funding to support participation in these deeper consultations; assess the upstream gas emissions 

associated with the Project and make this information public; and, appoint a ministerial 
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representative to engage local communities and Indigenous groups in order to obtain their views 

and report those views back to the responsible Minister. 

[120] The Minister of Natural Resources sought and obtained a four-month extension of time to 

permit implementation of the Interim Measures. The deadline for the Governor in Council to 

make its decision on Project approval was, therefore, on or before December 19, 2016. 

2. The Ministerial Panel 

[121] On May 17, 2016, the Minister announced he was striking a three-member independent 

Ministerial Panel that would engage local communities and Indigenous groups as contemplated 

in Canada’s implementation of the Interim Measures for the Project. 

[122] The Ministerial Panel held a series of public meetings in Alberta and British Columbia, 

received emails and received responses to an online questionnaire. The Ministerial Panel 

submitted its report to the Minister on November 1, 2016, in which it identified six “high-level 

questions” that “remain unanswered” that it commended to Canada for serious consideration. 

[123] The report of the Ministerial Panel expressly stated that the panel’s work was “not 

intended as part of the federal government’s concurrent commitment to direct consultation with 

First Nations” and that “full-scale consultation” was never the intent of the panel “especially in 

the case of First Nations, where the responsibility for consultation fell elsewhere”. It follows that 

no further consideration of the Ministerial Panel is required in the context of consideration of the 

adequacy of Canada’s consultation efforts. 
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3. Greenhouse gas assessment 

[124] For completeness, I note that in November 2016, Environment Canada did publish an 

assessment estimating the upstream greenhouse gas emissions from the Project. 

IX. The issues to be determined 

[125] Broadly speaking, the applicants’ submissions require the Court to address the following 

questions. 

[126] First, is there merit in any of the preliminary issues raised by the parties? 

[127] Second, under the applicable legislative scheme, can the report of the National Energy 

Board be judicially reviewed? 

[128] Finally, should the decision of the Governor in Council be set aside? This in turn requires 

the Court to consider: 

i. What is the standard of review to be applied to the decision of the Governor in 

Council? 

ii. Did the Governor in Council err in determining whether the Board’s process of 

assembling, analyzing, assessing and studying the evidence before it was so 

deficient that the report submitted by it to the Governor in Council did not qualify 

as a “report” within the meaning of the National Energy Board Act? This will 

require the Court to consider: 

a. was the process adopted by the Board procedurally fair? 

b. did the Board err by failing to assess Project-related marine shipping 

under the Canadian Environmental Assessment Act, 2012? 
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c. did the Board err in its treatment of the Species at Risk Act, S.C. 2002, c. 

29? 

d. did the Board impermissibly fail to decide certain issues before it 

recommended approval of the Project? 

e. did the Board impermissibly fail to consider alternatives to the Westridge 

Marine Terminal? 

iii. Did the Governor in Council fail to comply with the statutory requirement to give 

reasons? 

iv. Did the Governor in Council err by concluding that the Indigenous applicants 

were adequately consulted and, if necessary, accommodated? 

X. Consideration of the issues 

A. The preliminary issues 

[129] Before turning to the substantive issues raised in this application it is necessary to deal 

with three preliminary issues raised by the parties. They may be broadly characterized as 

follows. 

[130] First, as described above, a number of the applicants commenced applications 

challenging the report of the National Energy Board. Trans Mountain moves to strike on a 

preliminary basis the six applications for judicial review commenced in respect of the report of 

the National Energy Board on the ground that the report is not amenable to judicial review. 

[131] Second, the applicants ask that the two affidavits sworn on behalf of Trans Mountain by 

Robert Love, or portions thereof, be struck or given no weight on a number of grounds, including 

that Mr. Love had no personal knowledge of the bulk of the matters sworn to in his affidavits. 
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[132] Finally, the applicants object to the “Consultation Chronologies” found in Canada’s 

compendium. 

1. Trans Mountain’s motion to strike 

[133] In Gitxaala Nation v. Canada, 2016 FCA 187, [2016] 4 F.C.R. 418, at paragraph 125, 

this Court concluded that applications for judicial review do not lie against reports made 

pursuant to section 52 of the National Energy Board Act recommending whether a certificate of 

public convenience and necessity should issue for all or any portion of a pipeline. Accordingly, 

Trans Mountain seeks orders striking the six notices of application (listed above at paragraph 51) 

that challenge the Board’s report. 

[134] A comparison of the parties enumerated in paragraph 51 with those parties who challenge 

the decision of the Governor in Council (enumerated in paragraph 52) shows that all but one of 

the applicants who challenge the report of the National Energy Board also challenge the decision 

of the Governor in Council. For reasons not apparent on the record, the City of Vancouver 

elected to challenge only the report of the Board. 

[135] The City of Vancouver, supported by the City of Burnaby, Tsleil-Waututh, Raincoast and 

Living Oceans, responds to Trans Mountain by arguing that Gitxaala was wrongly decided on 

this point and that in any event, the applications should not be struck on a preliminary basis. 

[136] Those applicants who challenge both decisions are able to argue, and do argue, that in 

Gitxaala this Court determined that the decision of the Governor in Council cannot be 
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considered in isolation from the Board’s report; it is for the Governor in Council to determine 

whether the process followed by the Board in assembling, analyzing, assessing, and studying the 

evidence before it was so deficient that its report does not qualify as a “report” within the 

meaning of the National Energy Board Act. 

[137] Put another way, a statutory pre-condition for a valid Order in Council is a report from 

the Board prepared in accordance with all legislative requirements. The Governor in Council is 

therefore required to be satisfied that the report was prepared in accordance with the governing 

legislation. This makes practical sense as well because the Board’s report formed the factual 

basis for the decision of the Governor in Council. 

[138] It is in the context of these arguments that I turn to consider whether the applications 

should be struck on a preliminary basis. 

[139] The jurisprudence of this Court is uniformly to the effect that motions to strike 

applications for judicial review are to be resorted to sparingly: see, for example, Odynsky v. 

League for Human Rights of B’Nai Brith Canada, 2009 FCA 82, 387 N.R. 376, at paragraph 5, 

citing David Bull Laboratories (Canada) Inc. v. Pharmacia Inc., [1995] 1 F.C.R. 588, (1994), 

176 N.R. 48. 

[140] The rationale for this approach is that judicial review proceedings are designed to 

proceed with celerity; motions to strike carry the potential to unduly and unnecessarily delay the 
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expeditious determination of an application. Therefore justice is better served by allowing the 

Court to deal at one time with all of the issues raised by an application. 

[141] This rationale is particularly applicable in the present case where striking the applications 

would still leave intact the ability of all but one of the applicants to argue the asserted flaws in 

the Board’s report in the context of the Court’s review of the decision of the Governor in 

Council. Little utility would be achieved in deciding the motions when the arguments in support 

of them will be considered now, in the Court’s determination of the merits of the applications. 

[142] For this reason, in the exercise of my discretion I would dismiss Trans Mountain’s 

motion to strike the applications brought challenging the report of the National Energy Board. I 

deal with the merits of the argument that the report is not amenable to judicial review below at 

paragraph 170 and following. 

2. The applicants’ motion asking that the two affidavits of Robert Love, or 
portions thereof, be struck or given no weight 

[143] The applicants argue that the Love affidavits, or portions thereof, should be struck or 

given no weight on three grounds. First, the applicants argue that Mr. Love had no personal 

knowledge of the bulk of the matters sworn to in his affidavits so that his evidence should be 

disregarded as inadmissible hearsay. Second, the applicants argue that the affidavits contain 

irrelevant and impermissible evidence about Trans Mountain’s engagement and consultations 

with the Indigenous applicants. Finally, the applicants argue that the second affidavit 

impermissibly augments the evidence that was before the Board and the Governor in Council. 
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(a) The hearsay objection 

[144] In both impugned affidavits Mr. Love swore that “I have personal knowledge of the 

matters in this Affidavit, except where stated to be based on information and belief, in which 

case I believe the same to be true.” Notwithstanding this statement, on cross-examination, Mr. 

Love admitted that his first affidavit was based almost entirely on facts of which he had no 

personal knowledge and that his affidavit failed to disclose that he relied on information and 

belief to assert those facts. He largely relied on Trans Mountain’s lawyers to prepare the 

paragraphs of his affidavit of which he had no direct knowledge. The basis of his belief that his 

affidavit was truthful and accurate was his “trust in other people”. He frequently admitted that 

there were other Trans Mountain employees who had direct knowledge of the matters set out in 

his affidavit (cross-examination of Robert Love, June 19, 2017, by counsel for the City of 

Burnaby, page 14, line 17 to page 50, line 8). 

[145] Similarly, under cross-examination Mr. Love admitted that he had no personal 

knowledge of the contents of his second affidavit which dealt with Trans Mountain’s 

consultation with Squamish (cross-examination Robert Love, June 22, 2017, by counsel for 

Squamish, page 2, line 7 to page 11, line 4). When cross-examined by counsel for Coldwater, 

Mr. Love admitted that he was “largely” not involved with Trans Mountain’s engagement with 

Coldwater. Rather, “[i]t was the aboriginal engagement team who did the communications.” 

(cross-examination of Robert Love, June 22, 2017, by counsel for Coldwater, page 2, line 9 to 

page 2, line 21). 
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[146] Mr. Love is the Manager, Land and Rights-of-Way for Kinder Morgan Canada Inc., a 

company related to Trans Mountain. During his cross-examination by counsel for Squamish he 

described his role to be responsible for securing “all of the private land interest for the Trans 

Mountain Expansion Project and to obtain all utility crossings”. He was also responsible “for 

undertaking the land rights necessary to go through about 10 reserves that we have agreements 

with.” Later, on his cross-examination, he explained that prior to swearing his affidavit he “sat 

down with Regan Schlecker and went through most of the First Nation’s engagement and high-

level [government] engagements that were happening here” because he had no direct 

involvement in those engagements. Regan Schlecker was Trans Mountain’s Aboriginal affairs 

manager. 

[147] On the basis of Mr. Love’s many admissions the applicants argue that Mr. Love’s 

evidence should be struck or given no weight. 

[148] Trans Mountain argues in response that the City of Burnaby failed to object to the Love 

affidavits on a timely basis. It also argues that on judicial review the parties can provide 

background explanations and summaries regarding the administrative proceeding below and that 

no applicant points to any important statements in the affidavits that were shown to be based on 

hearsay. 

[149] I begin by rejecting Trans Mountain’s argument that the arguments raised by Burnaby 

were raised too late and so should not be considered. While Burnaby may well not have raised its 

hearsay objection on a timely basis (see the order of the case management Judge issued on July 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 51 

 

25, 2017), both the City of Vancouver and Squamish did object to the Love affidavits on a timely 

basis. Squamish adopts Burnaby’s objections (Squamish’s memorandum of fact and law, 

paragraph 133) and the City of Vancouver relies upon the cross-examination of Mr. Love 

conducted by counsel for Burnaby (Vancouver’s memorandum of fact and law, paragraph 109). 

On this basis, in my view, Burnaby’s arguments are properly before the Court. 

[150] With respect to Trans Mountain’s argument on the merits, I begin by noting that to the 

extent background statements and summaries are admissible on an application for judicial 

review, this admissibility is for the sole and limited purpose of orienting the reviewing Court. In 

any event and more importantly, affidavits must always fully and candidly disclose if an affiant 

is relying on information and belief and what portions of the affidavit are based on information 

and belief. In that event, the affiant must disclose both the sources of the information relied upon 

and the bases for the affiant’s belief in the truth of the information sworn to. This was not done 

in the present case. 

[151] Notwithstanding this failure, I do not see the need to strike portions of the Love 

affidavits. The affidavits are relevant for the purpose of orienting the Court. However, it is 

unsafe to rely on the contents of the Love affidavits for the purpose of establishing the truth of 

their contents unless Mr. Love had personal knowledge of a particular fact or matter. Because 

Mr. Love did not demonstrate any material, personal knowledge of Trans Mountain’s 

engagement with the Indigenous applicants, and because there is no explanation as to why an 

individual directly involved in that engagement could not have provided evidence, evidence of 
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Trans Mountain’s engagement must come from other sources—such as the consultation logs 

Trans Mountain placed in evidence before the Board. 

[152] As I have determined that it is unsafe except in limited circumstances to rely upon the 

contents of the Love affidavits to establish the truth of their contents, it is unnecessary for me to 

consider the applicants’ objection to the second affidavit on the ground that it impermissibly 

supplemented the consultation logs in evidence before the Board. 

(b) Relevance of evidence of Trans Mountain’s engagement with the 
Indigenous applicants 

[153] In answer to an Information Request issued by Squamish inquiring whether Canada 

delegated any procedural aspects of consultation to Trans Mountain, Canada responded: 

The Crown has not delegated the procedural aspects of its duty to consult to Trans 
Mountain. The Crown does rely on the [National Energy Board] review process to 
the extent possible to fulfill this duty, a process that requires the proponent to 
work with and potentially accommodate Aboriginal groups impacted by the 
project. The [National Energy Board] filing manual provides information to the 
proponent on the requirement to engage potentially affected Aboriginal groups. 
This does not constitute delegation of the duty to consult. 

(underlining added) 

[154] Based on this response, the Indigenous applicants argue that evidence of Trans 

Mountain’s engagement with them is irrelevant. It is necessary to consider this submission 

because it is an issue that transcends the Love affidavits—there is other evidence of Trans 

Mountain’s engagement. 
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[155] I accept Trans Mountain’s submission that proper evidence of its engagement with the 

Indigenous applicants is relevant. I reach this conclusion for the following reasons. 

[156] First, the Indigenous applicants were informed by the Major Projects Management 

Office’s letter of August 12, 2013, that Canada would rely on the Board’s public hearing process 

“to the extent possible” to fulfil the Crown’s duty to consult. As Canada noted in its response to 

the Information Request, the Board’s hearing process required Trans Mountain to work with, and 

potentially accommodate, Indigenous groups impacted by the Project. Thus the Major Projects 

Management Office’s August 12 letter encouraged Indigenous groups with Project-related 

concerns to discuss those concerns directly with Trans Mountain. Unresolved concerns were to 

be directed to the National Energy Board. It follows from this that the Indigenous applicants 

were informed before the commencement of the Board’s hearing process that the Board and, in 

turn, Canada would rely in part on Trans Mountain’s engagement with them. 

[157] Thereafter, the Board required Trans Mountain “to make all reasonable efforts to consult 

with potentially affected Aboriginal groups and to provide information about those consultations 

to the Board.” The Board expressly required this information to include “evidence on the nature 

of the interests potentially affected, the concerns that were raised and the manner and degree to 

which those concerns have been addressed. Trans Mountain was expected to report to the Board 

on all Aboriginal concerns that were expressed to it, even if it was unable or unwilling to address 

those concerns”. (Report of the National Energy Board, page 46). 
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[158] Trans Mountain’s consultation was guided by the Board’s Filing Manual requirements 

and directions given by the Board during the Project Description phase. 

[159] This demonstrates that Trans Mountain’s consultation was central to the decision of the 

Board. Therefore, evidence of Trans Mountain’s efforts is relevant. 

[160] My second reason for finding proper evidence of Trans Mountain’s engagement to be 

relevant is that, consistent with Canada’s response to Squamish’s Information Request, a review 

of the Crown Consultation Report shows that in Section 3 Canada summarized “the procedural 

elements and chronology of Aboriginal consultations and engagement activities undertaken by 

the proponent, the [Board] and the Crown.” Elements of Trans Mountain’s engagement were 

summarized in the Crown Consultation Report, and therefore put before the Governor in Council 

so it could assess the adequacy of consultation. Elements that were summarized include Trans 

Mountain’s Aboriginal Engagement Program and the Mutual Benefit Agreements Trans 

Mountain entered into with Indigenous groups. Trans Mountain’s Aboriginal Engagement 

Program was noted to have provided approximately $12 million in capacity funding to 

potentially affected groups. As well, Trans Mountain provided funding to conduct traditional 

land and resource use and traditional marine resource use studies. As for the Mutual Benefit 

Agreements, as of November 2016, Canada was aware that 33 potentially affected Indigenous 

groups had signed such agreements with Trans Mountain. These included a letter of support for 

the Project. 
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[161] Canada’s reliance on Trans Mountain’s engagement also makes evidence about that 

engagement relevant. 

[162] Finally on this point, some Indigenous applicants assert that Trans Mountain’s 

engagement efforts were inadequate. Evidence of Trans Mountain’s engagement, including its 

provision of capacity funding, is relevant to this allegation and to the issue of the adequacy of 

available funding. 

3. Canada’s compendium—The Consultation Chronologies 

[163] In its compendium, Canada included schedules in the form of charts (referred to as 

“Consultation Chronologies”) which describe events said to have taken place. The Indigenous 

applicants assert that the schedules are interpretive, inaccurate, and incomplete and that they 

should not be received by the Court for two reasons. 

[164] First, the Indigenous applicants argue that the Consultation Chronologies summarize the 

facts as perceived by the Crown. As such, the material should have appeared in Canada’s 

affidavit and in its memorandum of fact and law. It is argued that Canada should not be 

permitted to circumvent page length restrictions on the length of its memorandum by creating 

additional resources in its compendium. 

[165] Second, the Indigenous applicants argue that the Consultation Chronologies are not 

evidence. Instead, the summaries are newly created documents that were not before the Board or 
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the Governor in Council. Their admission is also argued to be prejudicial to the Indigenous 

applicants. 

[166] Canada responds that, as the case management Judge noted in his direction of September 

7, 2017, “parties often include material in their compendia as an aid to argument. As long as the 

aid to argument is brief and helpful and is not anything resembling a memorandum of fact and 

law and as long as the aid to argument presents or is based entirely upon facts and data from the 

evidentiary record without adding to it, hearing panels of this Court usually permit it. Of course, 

there is a limit to this.” 

[167] I agree with the Indigenous applicants that the Consultation Chronologies must be 

approached with caution. For example, the Consultation Chronology in respect of the Coldwater 

Indian Band recites that on May 3, 2016, Canada emailed Coldwater a letter dated November 3, 

2015 sent in response to Coldwater’s letter of August 20, 2015. The Consultation Chronology 

also recites that the letter contained an offer to meet with Coldwater to discuss the consultation 

process and Project-related issues. However, Coldwater points to the sworn evidence of its Chief 

Councillor to the effect that the November 3, 2015 letter did not actually address the concerns 

detailed in Coldwater’s letter of August 20, 2015, and that the meeting was never arranged 

because the November 3, 2015 letter was not provided to Coldwater until May 3, 2016. 

[168] Thus, I well understand the concern of the Indigenous applicants. This said, this Court’s 

understanding of the evidence is not based upon a summary in chart form which briefly 

summarizes the consultation process. The Court will base its decision upon the evidentiary 
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record properly before it, which includes the record before the Board and the Governor in 

Council, the affidavits sworn in this proceeding, the cross-examinations thereon, the statement of 

agreed facts, and the contents of the agreed book of documents. The sole permissible use of the 

Consultation Chronologies is as a form of table of contents or finding aid that directs a reader to 

a particular document in the record. On the basis of this explanation of the limited permissible 

use of the Consultation Chronologies there is no need to strike them, a point conceded by 

counsel for Coldwater and Squamish in oral argument. 

[169] For completeness, I note that Upper Nicola moved on a preliminary basis to strike 

portions of the second Love affidavit on the ground that the affidavit impermissibly recited 

confidential information. That motion is the subject of brief, confidential reasons issued 

contemporaneously with these reasons. After the parties to the motion have the opportunity to 

make submissions, a public version of the confidential reasons will issue. 

B. Is the report of the National Energy Board amenable to judicial review? 

[170] While I would dismiss Trans Mountain’s motion to strike the application on a 

preliminary basis, because some applicants do challenge the report of the National Energy Board 

it is necessary to decide whether judicial review lies, notwithstanding this Court’s conclusion to 

the contrary in Gitxaala. 

[171] The applicants who argue that, contrary to Gitxaala, the Board’s report is amenable to 

judicial review acknowledge the jurisprudence of this Court to the effect that the test applied for 

overruling a decision of another panel of this Court is whether the previous decision is 
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“manifestly wrong” in the narrow sense that the Court overlooked a relevant statutory provision, 

or a case that ought to have been followed: see, for example, Miller v. Canada (Attorney 

General), 2002 FCA 370, 220 D.L.R. (4th) 149, at paragraph 10. The applicants argue that 

Gitxaala was manifestly wrong in deciding that the Board’s report was not justiciable. The 

specific errors asserted are: 

a. Gitxaala was manifestly wrong in holding that only “decisions about legal or 

practical interests are judicially reviewable”. The Court did not address case law 

that has interpreted subsection 18.1(1) of the Federal Courts Act, R.S.C. 1985, c. 

F-7 more broadly. 

b. The Court failed to deal with the prior decision of this Court in Forestethics 

Advocacy v. Canada (Attorney General), 2014 FCA 71, 390 D.L.R. (4th) 376. 

c. The Court failed to deal with prior jurisprudence of the Federal Court and this 

Court which did review environmental assessment reports prepared by a joint 

review panel. 

d. The Court referred to provisions of the Canadian Environmental Assessment Act, 

2012 that were inapplicable. 

e. The Gitxaala decision impermissibly thwarts the right to seek judicial review of 

the decision of the National Energy Board. 

[172] I will deal with each argument in turn after first reviewing this Court’s analysis in 

Gitxaala. 

1. The decision of this Court in Gitxaala 

[173] The Court’s consideration of the justiciability of the report of the Joint Review Panel 

began with its detailed analysis of the legislative scheme (reasons, paragraphs 99 to 118). The 

Court then turned to consider the proper characterization of the legislative scheme, which the 
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Court described to be “a complete code for decision-making regarding certificate applications.” 

The Court then reasoned: 

[120] The legislative scheme shows that for the purposes of review the only 
meaningful decision-maker is the Governor in Council. 

[121] Before the Governor in Council decides, others assemble information, 
analyze, assess and study it, and prepare a report that makes recommendations for 
the Governor in Council to review and decide upon. In this scheme, no one but 
the Governor in Council decides anything. 

[122] In particular, the environmental assessment under the Canadian 
Environmental Assessment Act, 2012 plays no role other than assisting in the 
development of recommendations submitted to the Governor in Council so it can 
consider the content of any decision statement and whether, overall, it should 
direct that a certificate approving the project be issued. 

[123] This is a different role—a much attenuated role—from the role played by 
environmental assessments under other federal decision-making regimes. It is not 
for us to opine on the appropriateness of the policy expressed and implemented in 
this legislative scheme. Rather, we are to read legislation as it is written. 

[124] Under this legislative scheme, the Governor in Council alone is to 
determine whether the process of assembling, analyzing, assessing and studying is 
so deficient that the report submitted does not qualify as a “report” within the 
meaning of the legislation: 

 In the case of the report or portion of the report setting out 
the environmental assessment, subsection 29(3) of the 
Canadian Environmental Assessment Act, 2012 provides 
that it is “final and conclusive,” but this is “[s]ubject to 
sections 30 and 31.” Sections 30 and 31 provide for review 
of the report by the Governor in Council and, if the 
Governor in Council so directs, reconsideration and 
submission of a reconsideration report by the Governor in 
Council. 

 In the case of the report under section 52 of the National 
Energy Board Act, subsection 52(11) of the National 
Energy Board Act provides that it too is “final and 
conclusive,” but this is “[s]ubject to sections 53 and 54.” 
These sections empower the Governor in Council to 
consider the report and decide what to do with it. 

[125] In the matter before us, several parties brought applications for judicial 
review against the Report of the Joint Review Panel. Within this legislative 
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scheme, those applications for judicial review did not lie. No decisions about legal 
or practical interests had been made. Under this legislative scheme, as set out 
above, any deficiency in the Report of the Joint Review Panel was to be 
considered only by the Governor in Council, not this Court. It follows that these 
applications for judicial review should be dismissed. 

[126] Under this legislative scheme, the National Energy Board also does not 
really decide anything, except in a formal sense. After the Governor in Council 
decides that a proposed project should be approved, it directs the National Energy 
Board to issue a certificate, with or without a decision statement. The National 
Energy Board does not have an independent discretion to exercise or an 
independent decision to make after the Governor in Council has decided the 
matter. It simply does what the Governor in Council has directed in its Order in 
Council. 

(underlining added) 

[174] Having reviewed Gitxaala, I now turn to the asserted errors. 

2. Was Gitxaala wrongly decided on this point? 

(a) Did the Court err by stating that only “decisions about legal or 
practical interests” are judicially reviewable? 

[175] Subsection 18.1(1) of the Federal Courts Act provides that an application for judicial 

review may be made by “anyone directly affected by the matter in respect of which relief is 

sought” (underlining added). In Air Canada v. Toronto Port Authority, 2011 FCA 347, [2013] 3 

F.C.R. 605, this Court considered the scope of subsection 18.1(1) as follows: 

[24] Subsection 18.1(1) of the Federal Courts Act provides that an application 
for judicial review may be made by the Attorney General of Canada or by anyone 
directly affected by “the matter in respect of which relief is sought.” A “matter” 
that can be subject of judicial review includes not only a “decision or order,” but 
any matter in respect of which a remedy may be available under section 18 of the 
Federal Courts Act: Krause v. Canada, [1999] 2 F.C. 476 (C.A.). Subsection 
18.1(3) sheds further light on this, referring to relief for an “act or thing,” a 
failure, refusal or delay to do an “act or thing,” a “decision,” an “order” and a 
“proceeding.” Finally, the rules that govern applications for judicial review apply 
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to “applications for judicial review of administrative action,” not just applications 
for judicial review of “decisions or orders”: Rule 300 of the Federal Courts Rules. 

… 

[28] The jurisprudence recognizes many situations where, by its nature or 
substance, an administrative body’s conduct does not trigger rights to bring a 
judicial review. 

[29] One such situation is where the conduct attacked in an application for 
judicial review fails to affect legal rights, impose legal obligations, or cause 
prejudicial effects: Irving Shipbuilding Inc. v. Canada (Attorney General), 2009 
FCA 116, [2010] 2 F.C.R. 488; Democracy Watch v. Conflict of Interest and 
Ethics Commission, 2009 FCA 15, (2009), 86 Admin. L.R. (4th) 149. 

(underlining added) 

[176] To similar effect, in Democracy Watch v. Conflict of Interest and Ethics Commissioner, 

2009 FCA 15, 387 N.R. 365, the Court wrote, at paragraph 10, that when “administrative action 

does not affect an applicant’s rights or carry legal consequences, it is not amenable to judicial 

review”. 

[177] On the basis of these authorities the City of Vancouver, supported by the City of Burnaby 

and Raincoast and Living Oceans, argues that this Court erred by writing in paragraph 125 in 

Gitxaala that only “decisions about legal or practical interests” are reviewable. The Court is said 

to have overlooked the established jurisprudence to the effect that “matter” as used in subsection 

18.1(1) denotes a broader category than merely decisions. 

[178] In my view, when the Court’s analysis in Gitxaala is read in its entirety no such 

statement was made and no such error was made. 
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[179] In Gitxaala, the Court found that the only action to carry legal consequences was the 

decision of the Governor in Council. The environmental assessment conducted by the Joint 

Review Panel under the Canadian Environmental Assessment Act, 2012 did not affect legal 

rights or carry legal consequences. Instead, the assessment played “no role other than assisting in 

the development of recommendations submitted to the Governor in Council” (reasons, paragraph 

122). The same could be said of the balance of the report prepared pursuant to the requirements 

of the National Energy Board Act. 

[180] Put another way, on the basis of the legislative scheme enacted by Parliament, the report 

of the Joint Review Panel constituted a set of recommendations to the Governor in Council that 

lacked any independent legal or practical effect. It followed that judicial review did not lie from 

it. 

[181] Both the determination about the effect of the report of the Joint Review Panel and the 

conclusion that it was not justiciable were wholly consistent with Air Canada and Democracy 

Watch. It was therefore unnecessary for the Court to expressly deal with these decisions, or with 

subsection 18.1(1). 

[182] To complete this analysis, I note that the City of Vancouver also argues that it was 

prejudiced because the report of the National Energy Board did not comply with section 19 of 

the Canadian Environmental Assessment Act, 2012 and because the Board’s process was unfair. 

However, any detrimental effects upon the City of Vancouver could have been remedied through 

a challenge to the decision of the Governor in Council; the City has not asserted that it suffered 
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any prejudice in the interval between the issuance of the Board’s report and the issuance of the 

Order in Council by the Governor in Council. 

(b) Forestethics Advocacy v. Canada (Attorney General) 

[183] In this decision, a single Judge of this Court decided whether this Court or the Federal 

Court had jurisdiction to entertain applications for judicial review brought in respect of the 

Report of the Joint Review Panel for the Enbridge Northern Gateway Project. Justice Sharlow 

found jurisdiction to lie in this Court. The City of Vancouver argues that implicit in this decision 

is the conclusion the reports prepared by joint review panels under the Canadian Environmental 

Assessment Act, 2012 are judicially reviewable. 

[184] I respectfully disagree. At issue in Forestethics was the proper interpretation of section 

28 of the Federal Courts Act. The Court made no finding about whether the report is amenable to 

judicial review—its only finding was that the propriety of the report (which would include 

whether it was amenable to judicial review) was a matter for this Court, not the Federal Court. 

(c) The jurisprudence which reviewed environmental assessment 
reports 

[185] The City of Vancouver also points to jurisprudence in which environmental assessment 

reports prepared by joint review panels were judicially reviewed, and argues that this Court erred 

by failing to deal with this jurisprudence. The authorities relied upon by Vancouver are: Alberta 

Wilderness Assn. v. Cardinal River Coals Ltd., [1999] 3 F.C. 425, 15 Admin. L.R. (3d) 25, 

(F.C.); Friends of the West Country Assn. v. Canada (Minister of Fisheries and Oceans), [2000] 
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2 F.C.R. 263, (1999), 169 F.T.R. 298 (C.A.); Pembina Institute for Appropriate Development v. 

Canada (Attorney General), 2008 FC 302, 80 Admin. L.R. (4th) 74; Grand Riverkeeper, 

Labrador Inc. v. Canada (Attorney General), 2012 FC 1520, 422 F.T.R. 299; and, Greenpeace 

Canada v. Canada (Attorney General), 2014 FC 463, 455 F.T.R. 1, rev’d on appeal, 2015 FCA 

186, 475 N.R. 247. 

[186] All of these authorities predate Gitxaala. They do not deal with the “complete code” of 

legislation that was before the Court in Gitxaala. But, more importantly, in none of these 

decisions was the availability of judicial review put in issue—this availability was assumed. In 

Gitxaala the Court reviewed the legislative scheme and explained why the report of the Joint 

Review Panel was not justiciable. The Court did not err by failing to refer to case law that had 

not considered this issue. 

(d) The reference to inapplicable provisions of the Canadian 
Environmental Assessment Act, 2012 

[187] The City of Vancouver also argues that Gitxaala is distinguishable because it dealt with 

section 38 of the Canadian Environmental Assessment Act, 2012, a provision that has no 

application to the process at issue here. The City also notes that Gitxaala, at paragraph 124, 

referred to sections 30 and 31 of the Canadian Environmental Assessment Act, 2012. These 

sections are said not to apply to the Joint Review Panel at issue in Gitxaala. 

[188] I accept that pursuant to subsection 126(1) of the Canadian Environmental Assessment 

Act, 2012 the environmental assessment of the Northern Gateway project (at issue in Gitxaala) 
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was continued under the process established under the Canadian Environmental Assessment Act, 

2012. Subsection 126(1) specified that such continuation was to be as if the assessment had been 

referred to a review panel under section 38 of the Canadian Environmental Assessment Act, 

2012, and that the Joint Review Panel which continued the environmental assessment was 

considered to have been established under section 40 of the Canadian Environmental Assessment 

Act, 2012. 

[189] It followed that sections 29 through 31 of the Canadian Environmental Assessment Act, 

2012 did not apply to the Northern Gateway project, and ought not to have been referenced by 

the Court in Gitxaala in its analysis of the legislative scheme. 

[190] This said, the question that arises is whether these references were material to the Court’s 

analysis. To assess the materiality, if any, of this error I begin by reviewing the content of the 

provisions said to be erroneously referred to in Gitxaala. 

[191] Section 29 of the Canadian Environmental Assessment Act, 2012, discussed above at 

paragraph 62, requires a responsible authority to ensure that its environmental assessment report 

sets out its recommendation to the Governor in Council concerning the decision the Governor in 

Council must make under paragraph 31(1)(a) of the Canadian Environmental Assessment Act, 

2012. Section 30 allows the Governor in Council to refer any recommendation made by a 

responsible authority back to the responsible authority for reconsideration. Section 31 sets out 

the options available to the Governor in Council after it receives a report from a responsible 

authority. Paragraph 31(1)(a), discussed at paragraph 67 above, sets out the three choices 
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available to the Governor in Council with respect to its assessment of the likelihood that a project 

will cause significant adverse environmental effects and, if so, whether such effects can be 

justified. 

[192] These provisions, without doubt, do apply to the Project at issue in these proceedings. 

Therefore, the Project is to be assessed under the legislative scheme analyzed in Gitxaala. It 

follows that Gitxaala cannot be meaningfully distinguished. 

[193] As to the effect, if any, of the erroneous references in Gitxaala, the statutory framework 

applicable to the Northern Gateway project originated in three sources: the National Energy 

Board Act; the Canadian Environmental Assessment Act, 2012; and, transitional provisions 

found in section 104 of the Jobs, Growth and Long-Term Prosperity Act, S.C. 2012, c.19 (Jobs 

Act). 

[194] Provisions relevant to the present analysis are: 

 subsection 104(3) of the Jobs Act which required the Joint Review Panel to set 

out in its report an environmental assessment prepared under the Canadian 

Environmental Assessment Act, 2012; 

 subsection 126(1) of the Canadian Environmental Assessment Act, 2012 which 

continued the environmental assessment under the process established under that 

Act; and, 

 paragraph 104(4)(a) of the Jobs Act which made the Governor in Council the 

decision-maker under section 52 of the Canadian Environmental Assessment Act, 

2012 (thus, it was for the Governor in Council to determine if the Project was 

likely to cause significant adverse environmental effects and, if so, whether such 

effects could be justified). 
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[195] These provisions are to the same effect as sections 29 and 31 of the Canadian 

Environmental Assessment Act, 2012. I dismiss the relevance of section 30 to this analysis 

because it had no application to the environmental assessment under review in Gitxaala. Further, 

and more importantly, section 30 played no significant role in the Court’s analysis. 

[196] It follows that the analysis in Gitxaala was based upon a proper understanding of the 

legislative scheme, notwithstanding the Court’s reference to sections 29 and 31 of the Canadian 

Environmental Assessment Act, 2012 instead of the applicable provisions. 

[197] Put another way, the error was in no way material to the Court’s analysis of the 

respective roles of the Joint Review Panel, which prepared the report to the Governor in Council, 

and the Governor in Council, which received the panel’s recommendations and made the 

decisions required under the legislative scheme. 

[198] Indeed, the technical nature of the erroneous references was acknowledged by Raincoast 

in its application for leave to appeal the Gitxaala decision to the Supreme Court of Canada. At 

paragraph 49 of its memorandum of argument it described the Court’s error to be “technical in 

nature” (Trans Mountain’s Compendium, volume 2, tab 35). To the same effect, Vancouver does 

not argue that the Court’s error was material to its analysis. Vancouver simply notes the error in 

footnote 118 of its memorandum of fact and law. 

[199] Accordingly, I see no error in the Gitxaala decision that merits departing from its 

analysis. 
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(e) Gitxaala thwarts review of the decision of the National Energy 
Board 

[200] Finally, Vancouver argues that subsection 54(1) of the National Energy Board Act and 

31(1) of the Canadian Environmental Assessment Act, 2012 both make the Board’s report a 

prerequisite to the decision of the Governor in Council. As the Governor in Council is not an 

adjudicative body, meaningful review must come in the form of judicial review of the report of 

the Board. The decision in Gitxaala thwarts such review. 

[201] I respectfully disagree. As this Court noted in Gitxaala at paragraph 125, the Governor in 

Council is required to consider any deficiency in the report submitted to it. The decision of the 

Governor in Council is then subject to review by this Court under section 55 of the National 

Energy Board Act. The Court must be satisfied that the decision of the Governor in Council is 

lawful, reasonable and constitutionally valid. If the decision of the Governor in Council is based 

upon a materially flawed report the decision may be set aside on that basis. Put another way, 

under the legislation the Governor in Council can act only if it has a “report” before it; a 

materially deficient report, such as one that falls short of legislative standards, is not such a 

report. In this context the Board’s report may be reviewed to ensure that it was a “report” that the 

Governor in Council could rely upon. The report is not immune from review by this Court and 

the Supreme Court. 
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(f) Conclusion on whether the report of the National Energy Board is 
amenable to judicial review 

[202] For these reasons, I have concluded that the report of the National Energy Board is not 

justiciable. It follows that I would dismiss the six applications for judicial review which 

challenge that report. In the circumstance where the arguments about justiciability played a small 

part in the hearing I would not award costs in respect of these six applications. 

[203] As the City of Vancouver did not seek and obtain leave to challenge the Order in 

Council, it follows that the City is precluded from challenging the Order in Council. 

C. Should the decision of the Governor in Council be set aside on administrative law 
grounds? 

1. The standard of review to be applied to the decision of the Governor in 
Council 

[204] In Gitxaala, when considering the standard of review to be applied to the decision of the 

Governor in Council, the Court wrote that it was not legally permissible to adopt a “one-size-fits-

all” approach to any particular administrative decision-maker. Rather, the standard of review 

must be assessed in light of the relevant legislative provisions, the structure of the legislation and 

the overall purpose of the legislation (Gitxaala, paragraph 137). 

[205] I agree. Particularly in the present case it is necessary to draw a distinction between the 

standard of review applied to what I will refer to as the administrative law components of the 

Governor in Council’s decision and that applied to the constitutional component which required 
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the Governor in Council to consider the adequacy of the process of consultation and, if 

necessary, accommodation. This is an approach accepted and urged by the parties. 

(a) The administrative law components of the decision 

[206] In Gitxaala, the Court conducted a lengthy standard of review analysis (Gitxaala, 

paragraphs 128-155) and concluded that, because the Governor in Council’s decision was a 

discretionary decision founded on the widest considerations of policy and public interest, the 

standard of review was reasonableness (Gitxaala, paragraph 145). 

[207] Canada, Trans Mountain and the Attorney General of Alberta submit that Gitxaala was 

correctly decided on this point. 

[208] Tsleil-Waututh, Raincoast and Living Oceans submit that the governing authority is not 

Gitxaala, but rather is the earlier decision of this Court in Council of the Innu of Ekuanitshit v. 

Canada (Attorney General), 2014 FCA 189, 376 D.L.R. (4th) 348. In this case the Court found 

the reasonableness standard of review applied to a decision of the Governor in Council 

approving the federal government’s response to a report of a joint review panel prepared under 

the now repealed Canadian Environmental Assessment Act, S.C. 1992, c. 37 (Canadian 

Environmental Assessment Act, 1992). The Court rejected the submission that the correctness 

standard applied to the question of whether the Governor in Council and the responsible 

authorities had respected the requirements of the Canadian Environmental Assessment Act, 1992 

before making their decisions under subsections 37(1) and 37(1.1) of that Act. Under these 

provisions the Governor in Council and the responsible authorities were required to review the 
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report of the joint review panel and determine whether the project at issue was justified despite 

its adverse environmental effects. 

[209] This said, while deference was owed to decisions made pursuant to subsections 37(1) and 

37(1.1), the Court wrote that “a reviewing court must ensure that the exercise of power delegated 

by Parliament remains within the bounds established by the statutory scheme.” (Innu of 

Ekuanitshit, paragraph 44). 

[210] To the submission that Innu of Ekuanitshit is the governing authority, Tsleil-Waututh 

adds two additional points: first and, in any event, the “margin of appreciation” approach 

followed in Gitxaala is no longer good law; and, second, issues of procedural fairness are to be 

reviewed on the standard of correctness. Tsleil-Waututh’s additional submissions are adopted by 

the City of Burnaby. 

[211] I see no inconsistency between the Innu of Ekuanitshit and Gitxaala for the following 

reasons. 

[212] First, the Court in Gitxaala acknowledged that it was bound by Innu of Ekuanitshit. 

However, because of the very different legislative scheme at issue in Gitxaala, the earlier 

decision did not satisfactorily determine the standard of review to be applied to the decision of 

the Governor in Council at issue in Gitxaala (Gitxaala, paragraph 136). This Court did not doubt 

the correctness of Innu of Ekuanitshit or purport to overturn it. 
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[213] Second, in each case the Court determined the standard of review to be applied to the 

decision of the Governor in Council was reasonableness. It was within the reasonableness 

standard that the Court found in Innu of Ekuanitshit that the Governor in Council’s decision must 

still be made within the bounds of the statutory scheme. 

[214] Third, and finally, the conclusion in Innu of Ekuanitshit that a reviewing court must 

ensure that the Governor in Council’s decision was exercised “within the bounds established by 

the statutory scheme” (Innu of Ekuanitshit, paragraph 44) is consistent with the requirement in 

Gitxaala that the Governor in Council must determine and be satisfied that the Board’s process 

and assessment complied with the legislative requirements, so that the Board’s report qualified as 

a proper prerequisite to the decision of the Governor in Council. Then, it is for this Court to be 

satisfied that the decision of the Governor in Council was lawful, reasonable and constitutionally 

valid. To be lawful and reasonable the Governor in Council must comply with the purview and 

rationale of the legislative scheme. 

[215] Reasonableness review requires a court to assess whether the decision under review falls 

within a range of possible, acceptable outcomes which are defensible on the facts and the law 

(Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, at paragraph 47). 

[216] Reasonableness review is a contextual inquiry. Reasonableness “takes its colour from the 

context” (Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339, at 

paragraph 59; Canada (Attorney General) v. Igloo Vikski Inc., 2016 SCC 38, [2016] 2 S.C.R. 80, 

at paragraph 57); in every case the fundamental question “is the scope of decision-making power 
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conferred on the decision-maker by the governing legislation.” (Catalyst Paper Corp. v. North 

Cowichan (District), 2012 SCC 2, [2012] 1 S.C.R. 5, at paragraph 18). 

[217] Thus, when a court reviews a decision made in the exercise of a statutory power, 

reasonableness review requires the decision to have been made in accordance with the terms of 

the statute: see, for example, Globalive Wireless Management Corp. v. Public Mobile Inc., 2011 

FCA 194, [2011] 3 F.C.R. 344, at paragraphs 29-30. Put another way, an administrative 

decision-maker is constrained in the outcomes it may reach by the statutory wording (Canada 

(Attorney General) v. Almon Equipment Limited, 2010 FCA 193, [2011] 4 F.C.R. 203, at 

paragraph 21). 

[218] The Supreme Court recently considered this in the context of a review of a decision of the 

Specific Claims Tribunal. The Tribunal is required by its governing legislation to adjudicate 

specific claims “in accordance with law and in a just and timely manner.” The majority of the 

Court observed that the Tribunal’s mandate expressly tethered “the scope of its decision-making 

power to the applicable legal principles.” and went on to note that the “range of reasonable 

outcomes available to the Tribunal is therefore constrained by these principles” (Williams Lake 

Indian Band v. Canada (Aboriginal Affairs and Northern Development), 2018 SCC 4, 417 

D.L.R. (4th) 239, at paragraphs 33-34). 

[219] With respect to Tsleil-Wauthuth’s two additional points, I believe the first point was 

addressed above. Reasonableness “takes its colour from the context.” To illustrate, 

reasonableness review of a policy decision affecting many entities is of a different nature than 
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reasonableness review of, say, a decision on the credibility of evidence before an adjudication 

tribunal. 

[220] The second point raises the question of the standard of review to be applied to questions 

of procedural fairness. 

[221] As this Court noted in Bergeron v. Canada (Attorney General), 2015 FCA 160, 474 N.R. 

366, at paragraph 67, the standard of review for questions of procedural fairness is currently 

unsettled. 

[222] As Trans Mountain submits, in cases such as Forest Ethics Advocacy Association v. 

Canada (National Energy Board), 2014 FCA 245, [2015] 4 F.C.R. 75, at paragraphs 70-72, this 

Court has applied the standard of correctness with some deference to the decision-maker’s 

choice of procedure (see also Mission Institution v. Khela, 2014 SCC 24, [2014] 1 S.C.R. 502, at 

paragraphs 79 and 89). 

[223] This said, in my view it is not necessary to resolve any inconsistency in the jurisprudence 

because, as will be explained below, even on a correctness review I find there is no basis to set 

aside the Order in Council on the basis of procedural fairness concerns. 

(b) The constitutional component 

[224] As explained above, a distinction exists between the standard of review applied to the 

administrative law components of the Governor in Council’s decision and the standard applied to 
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the component which required the Governor in Council to consider the adequacy of the process 

of consultation with Indigenous peoples, and if necessary, accommodation. 

[225] Citing Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 

S.C.R. 511, at paragraphs 61-63, the parties agree that the existence and extent of the duty to 

consult are legal questions reviewable on the standard of correctness. The adequacy of the 

consultation is a question of mixed fact and law which is reviewable on the standard of 

reasonableness. I agree. 

[226] Reasonableness review does not require perfect satisfaction (Gitxaala, paragraphs 182-

183 and the cases cited therein). The question to be answered is whether the government action 

“viewed as a whole, accommodates the collective aboriginal right in question”. Thus, “[s]o long 

as every reasonable effort is made to inform and to consult, such efforts would suffice.” (Haida 

Nation, paragraph 62, citing R. v. Gladstone, [1996] 2 S.C.R. 723 and R. v. Nikal, [1996] 1 

S.C.R. 1013). The focus of the analysis should not be on the outcome, but rather on the process 

of consultation and accommodation (Haida Nation, paragraph 63). 

[227] Having set out the governing standards of review, I next consider the various flaws that 

are said to vitiate the decision of the Governor in Council. 
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2. Did the Governor in Council err in determining that the Board’s report 
qualified as a report so as to be a proper condition precedent to the 
Governor in Council’s decision? 

[228] The Board’s errors said to vitiate the decision of the Governor in Council were briefly 

summarized above at paragraph 128. For ease of reference I reorganize and repeat that the 

applicants variously assert that the Board erred by: 

a. breaching the requirements of procedural fairness; 

b. failing to decide certain issues before it recommended approval of the Project; 

c. failing to consider alternatives to the Westridge Marine Terminal; 

d. failing to assess Project-related marine shipping under the Canadian 

Environmental Assessment Act, 2012; and, 

e. erring in its treatment of the Species at Risk Act. 

The effect of each of these errors is said to render the Board’s report materially deficient such 

that it was not a “report” that the Governor in Council could rely upon. A decision made by the 

Governor in Council without a “report” before it must be unreasonable; the statute makes it clear 

that the Governor in Council can only reach a decision when informed by a “report” of the 

Board. 

[229] I now turn to consider each alleged deficiency. 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 77 

 

(a) Was the Board’s process procedurally fair? 

(i) Applicable legal principles 

[230] The Board, as a public authority that makes administrative decisions that affect the rights, 

privileges or interests of individuals, owes a duty of procedural fairness to the parties before it. 

However, the existence of a duty of fairness does not determine what fairness requires in a 

particular circumstance. 

[231] It is said that the concept of procedural fairness is eminently variable, and that its content 

is to be decided in the context and circumstances of each case. The concept is animated by the 

desire to ensure fair play. The purpose of the participatory rights contained within the duty of 

fairness has been described to be: 

… to ensure that administrative decisions are made using a fair and open 
procedure, appropriate to the decision being made and its statutory, institutional, 
and social context, with an opportunity for those affected by the decision to put 
forward their views and evidence fully and have them considered by the decision-
maker. 

(Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, 174 D.L.R. 

(4th) 193, at paragraph 22). 

[232] In Baker, the Supreme Court articulated a non-exhaustive list of factors to be considered 

when determining what procedural fairness requires in a given set of circumstances: the nature of 

the decision being made and the process followed in making it; the nature of the statutory 

scheme, including the existence of an appeal procedure; the importance of the decision to the 
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lives of those affected; the legitimate expectations of the person challenging the decision; and, 

the choice of procedures made by the decision-maker. 

[233] Applying these factors, the City of Burnaby argues that the content of the procedural duty 

owed to it was significant. 

[234] Other applicants and the respondents did not make submissions on the content of the 

procedural duty of fairness. 

[235] Having regard to the adjudicative nature of the decision at issue, the court-like procedures 

prescribed by the National Energy Board Rules of Practice and Procedure, 1995, SOR/95-208, 

the absence of an unrestricted statutory right of appeal (subsection 22(1) of the National Energy 

Board Act permits an appeal on a question of law or jurisdiction only with leave of this Court) 

and the importance of the Board’s decision to the parties, I accept Burnaby’s submission that the 

content of the duty of fairness owed by the Board to the parties was significant. The parties were 

entitled to a meaningful opportunity to present their cases fully and fairly. Included in the right to 

present a case fully is the right to effectively challenge evidence that contradicts that case. I will 

consider below more precisely the content of this duty. 

[236] Having briefly summarized the legal principles that apply to issues of procedural fairness, 

I next enumerate the assertions of procedural unfairness. 
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(ii) The asserted breaches of procedural fairness 

[237] The City of Burnaby asserts that the Board breached a duty of fairness owed to it by: 

a. failing to hold an oral hearing; 

b. failing to provide Burnaby with an opportunity to test Trans Mountain’s evidence 

by cross-examination; 

c. failing to require Trans Mountain to respond to Burnaby’s written Information 

Requests and denying Burnaby’s motions to compel further and better responses 

to the Information Requests; 

d. delegating the assessment of critically important information until after the 

Board’s report and the Governor in Council’s decision; 

e. failing to provide sufficient reasons concerning: 

i. alternative means of carrying out the Project; 

ii. the risks, including seismic risk, related to fire and spills; 

iii. the suitability of the Burnaby Mountain Tunnel; 

iv. the protection of municipal water sources; and, 

v. whether, and on what basis, the Project is in the public interest. 

[238] Tsleil-Waututh submits that the Board breached the duty of fairness by restricting its 

ability to test Trans Mountain’s evidence and by permitting Trans Mountain to file improper 

reply evidence. 

[239] The Stó:lō submit that it was procedurally unfair to subject their witnesses who gave oral 

traditional Indigenous evidence to cross-examination when Trans Mountain’s witnesses were not 

cross-examined. 
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[240] Squamish briefly raised the issue of inadequate response to their Information Request to 

Natural Resources Canada, and the Board’s terse rejection of their requests for further and better 

responses from Natural Resources Canada, the Department of Fisheries and Oceans and Trans 

Mountain. 

[241] Each assertion will be considered. 

(iii) The failure to hold a full oral hearing and to allow cross-
examination of Trans Mountain’s witnesses 

[242] It is convenient to deal with these two asserted errors together. 

[243] The applicants argue that the Board’s decision precluding oral cross-examination was “a 

stark departure from the previous practice for a project of this scale.” (Burnaby’s memorandum 

of fact and law, paragraph 160) that deprived the Board of an important and established method 

for determining the truth. The applicants argue that this was particularly unfair because Trans 

Mountain failed to participate in good faith in the Information Request process with the result 

that the process did not provide an effective, alternative method to test Trans Mountain’s 

evidence. 

[244] The respondents Canada and Trans Mountain answer that: 

 The Board has discretion to determine whether a hearing proceeds as a written or 

oral hearing, and the Board is entitled to deference with respect to its choice of 

procedure. 
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 The process was tailored to take into account the number of participants, the 

volume of evidence and the technical nature of the information to be received by 

the Board. 

 Many aspects of the hearing were conducted orally: the oral Indigenous 

traditional evidence, Trans Mountain’s oral summary argument, the interveners’ 

oral summary arguments and any reply arguments. 

 Cross-examination is never an absolute right. A decision-maker may refuse or 

limit cross-examination so long as there is an effective means to challenge and 

test evidence. 

[245] I acknowledge the importance of cross-examination at common law. However, because 

the content of the duty of fairness varies according to context and circumstances, the duty of 

fairness does not always require the right of cross-examination. For example, in a multi-party 

public hearing related to the public interest, fairness was held not to require oral cross-

examination (Unicity Taxi Ltd. v. Manitoba Taxicab Board (1992), 80 Man. R. (2d) 241, [1992] 

6 W.W.R. 35 (Q.B.); aff’d (1992) 83 Man. R. (2d) 305, [1992] M.J. No. 608 (C.A.)). The Court 

dismissed the allegation of unfairness because “in the conduct of multi-faceted and multi-party 

public hearings [cross-examination] tends to become an unwieldy and even dangerous weapon 

that may lead to disturbance, disruption and delay.” 

[246] Similarly, in Chippewas of the Thames First Nation v. Enbridge Pipelines Inc., 2017 

SCC 41, [2017] 1 S.C.R. 1099, the Supreme Court found that the Chippewas of the Thames were 

given an adequate opportunity to participate in the decision-making process of the Board 

(reasons, paragraph 51). This finding was supported by the Court’s enumeration of the following 

facts: the Board held an oral hearing; provided early notice of the hearing process to affected 

Indigenous groups and sought their formal participation; granted intervener status to the 
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Chippewas of the Thames; provided participant funding to allow the Chippewas of the Thames 

to tender evidence and pose formal Information Requests to the project proponent, to which they 

received written responses; and permitted the Chippewas of the Thames to make oral closing 

submissions. No right of oral cross-examination was granted (reasons, paragraph 52), yet the 

process provided an adequate right to participate. 

[247] These decisions are of course not determinative of the requirements of fairness in the 

present context. 

[248] The relevant context is discussed by the Board in its Ruling No. 14, which dealt with a 

motion requesting that the hearing order be amended to include a phase for oral cross-

examination of witnesses. After quoting an administrative law text to the effect that procedural 

fairness is not a fixed concept, but rather is one that varies with the context and the interest at 

stake, the Board wrote: 

Here, the context is that the Board will be making a recommendation to the 
Governor in Council. The recommendation will take into account whether the 
pipeline is and will be required by the present and future public convenience and 
necessity. The Board’s recommendation will be polycentric in nature as it 
involves a wide variety of considerations and interests. Persons directly affected 
by the Application include Aboriginal communities, land owners, governments, 
commercial interests, and other stakeholders. The motion and several of the 
comments in support of it appear to place significant reliance on the potential 
credibility of witnesses. The Board notes that this is not a criminal or civil trial. 
The Board’s hearing also does not involve an issue of individual liberty. It is a 
process for gathering and testing evidence for the Board’s preparation, as an 
expert tribunal, of its recommendation to the Governor in Council about whether 
to issue a certificate under section 52 of the NEB Act. The Board will also be 
conducting an environmental assessment and making a recommendation under 
CEAA 2012. 

Hearing processes are designed individually and independently by the Board 
based on the specific circumstances of the application. Each process is designed 
to provide for a fair hearing, but the processes are not necessarily the same. For 
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this Application, the Hearing Order provides two opportunities to ask written 
information requests. There is also an opportunity to file written evidence, and to 
provide both written and oral final argument. For Aboriginal groups that also wish 
to present Aboriginal traditional evidence orally, there is an opportunity to do this. 

Regarding the nature of the statutory scheme, section 8 of the NEB Act authorizes 
the Board to make rules about the conduct of hearings before the Board. The 
Rules provide that public hearings may be oral or written, as determined by the 
Board. The Board has previously held fully written hearings for section 52 oil and 
gas pipeline applications. Hearings can also be oral, with significant written 
components, as is the case here. In addition to the hearing procedures set out in 
the Rules, the Board makes rules about hearing procedures in its Hearing Order 
and associated rulings and bulletins. 

…. 

Additional legislative requirements for the Board’s public hearings are found in 
subsection 11(4) of the NEB Act, which requires that applications before the 
Board are to be dealt with as expeditiously as the circumstances and 
considerations of fairness permit, and within the time limit provided. This 
subsection of the NEB Act was added in 2012. For this Application, the legislated 
time limit, which is 15 months after the completeness determination is made, is 2 
July 2015. 

As the legislative time limits are recent, there is no legitimate expectation as to 
the hearing procedures that will be used to test the evidence. In this case, the 
Board has provided notice about the procedures that will apply. 

In the Board’s view, the legislation makes it clear that the Board is master of its 
own procedure and can establish its own procedures for each public hearing with 
regard to the conduct of hearings. This includes the authority to determine for a 
particular public hearing the manner in which evidence will be received and 
tested. In the circumstances of this hearing, where there are 400 intervenors and 
much of the information is technical in nature, the Board has determined that it is 
appropriate to test the evidence through written processes. All written evidence 
submitted will be subject to written questioning by up to 400 parties, and the 
Board. 

(underlining added, footnotes omitted) 

[249] Further aspects of the relevant context are discussed in the Board’s final report at page 4: 

For the Board’s review of the Project application, the hearing had significant 
written processes as well as oral components. With the exception of oral 
traditional evidence described below, evidence was presented in writing, and 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 84 

 

testing of that evidence was carried out through written questions, known as 
Information Requests (IRs). Intervenors submitted over 15,000 questions to Trans 
Mountain over two major rounds of IRs. Hundreds of other questions were asked 
in six additional rounds of IRs on specific evidence. If an intervenor believed that 
Trans Mountain provided inadequate responses to its questions, it could ask the 
Board to compel Trans Mountain to provide a more complete response. Trans 
Mountain could do the same in respect of IRs it posed to intervenors on their 
evidence. There was also written questioning on various additional evidence, 
including supplemental, replacement, late and Trans Mountain’s reply evidence. 

The Board decided, in its discretion in determining its hearing procedure, to allow 
testing of evidence by IRs and determined that there would not be cross 
examination in this hearing. The Board decided that, in the circumstances of this 
hearing where there were 400 intervenors and legislated time limits, and taking 
into consideration the technical nature of the information to be examined, it was 
appropriate to test the evidence through written processes. In the final analysis, 
the written evidence submitted was subjected to extensive written questioning by 
up to 400 participants and the Board. The Board is satisfied that the evidence was 
appropriately tested in its written process and that its hearing was fair for all 
parties and met natural justice requirements. … 

(underlining added, footnote omitted) 

[250] Having set out the context relevant to determining the content of the duty of fairness, and 

the Board’s discussion of the context, the next step is to apply the contextual factors enumerated 

in Baker to determine whether the absence of oral cross-examination was inconsistent with the 

participatory rights required by the duty of fairness. The heart of this inquiry is directed to 

whether the parties had a meaningful opportunity to present their case fully and fairly. 

[251] Applying the first Baker factor, the nature of the Board’s decision is different from a 

judicial decision. The Board is required to apply its expertise to the record before it in order to 

make recommendations about whether the Project is and will be required by public convenience 

and necessity, and whether the Project is likely to cause significant adverse environmental effects 

that can or cannot be justified in the circumstances. Each recommendation requires the Board to 
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consider a broad spectrum of considerations and interests, many of which depend on the Board’s 

discretion. For example, subsection 52(2) of the National Energy Board Act requires the Board’s 

recommendation to be based on “all considerations that appear to it to be directly related to the 

pipeline and to be relevant”. The Board’s environmental assessment is to take into account “any 

other matter relevant to the environmental assessment that the [Board] requires to be taken into 

account” (paragraph 19(1)(j) of the Canadian Environmental Assessment Act, 2012). The nature 

of the decision points in favour of more relaxed requirements under the duty of fairness. 

[252] The statutory scheme also points to more relaxed requirements. The Board may 

determine that a pipeline application be dealt with wholly in writing (Rule 22(1), National 

Energy Board Rules of Practice and Procedure, 1995). The Board is required to deal with 

matters expeditiously, and within the legislated time limit. When the hearing order providing for 

Information Requests, not oral cross-examination, was issued on April 2, 2014, the Board was 

required to deliver its report by July 2, 2015. In legislating this time limit Parliament must be 

presumed to have contemplated that pipeline approval projects could garner significant public 

interest such that, as in this case, 400 parties successfully applied for leave to intervene. One 

aspect of the statutory scheme does point to a higher duty of fairness: the legislation does not 

provide for a right of appeal (save with leave on a question of law or jurisdiction). However, as 

discussed at length above, the Board’s decision is subject to scrutiny in proceedings such as this. 

[253] The importance of the decision is a factor that points toward a heightened fairness 

requirement. 
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[254] For the reasons given by the Board, I do not see any basis for a legitimate expectation 

that oral cross-examination would be permitted. To the Board’s reasons I would add that such an 

expectation would be contrary to the Board’s right to determine that an application be reviewed 

wholly in writing. While the Board did permit oral cross-examination in its review of the 

Northern Gateway Pipeline, in that case the Board’s report discloses that intervener status was 

granted to 206 entities—roughly half the number of entities given intervener status in this case. 

[255] Finally, the Board’s choice of procedure, while not determinative, must be given some 

respect, particularly where the legislation gives the Board broad leeway to choose its own 

procedure, and the Board has experience in deciding appropriate hearing procedures. 

[256] I note that when the Board rendered its decision on the request that it reconsider Ruling 

No. 14 so as to allow oral cross-examination, the applicants had received Trans Mountain’s 

responses to their first round of Information Requests; many had brought motions seeking fuller 

and better answers. The Board ruled on the objections on September 26, 2014. Therefore, the 

Board was well familiar with the applicants’ stated concerns, as is seen in Ruling No. 51 when it 

declined to reconsider its earlier ruling refusing to amend the hearing order to allow oral cross-

examination. 

[257] Overall, while the importance of the decision and the lack of a statutory appeal point to 

stricter requirements under the duty of fairness, the other factors point to more relaxed 

requirements. Balancing these factors, I conclude that the duty of fairness was significant. 

Nevertheless, the duty of fairness was not breached by the Board’s decisions not to allow oral 
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cross-examination and not to allow a full oral hearing. The Board’s procedure did allow the 

applicants a meaningful opportunity to present their cases fully and fairly. 

[258] Finally on this issue, the Board allowed oral traditional Indigenous evidence because 

“Aboriginal people have an oral tradition that cannot always be shared adequately in writing.” 

(Ruling No. 14, page 5). With respect to Stó:lō’s concerns about permitting oral questioning of 

oral traditional evidence, the Board permitted “Aboriginal groups [to] choose to answer any 

questions in writing or orally, whichever is practical or appropriate by their determination.” 

(Ruling No. 14, page 5). This is a complete answer to the concerns of the Stó:lō. 

[259] I now turn to the next asserted breach of procedural fairness. 

(iv) Trans Mountain’s responses to the Information Requests 

[260] The City of Burnaby and Squamish argue that Trans Mountain provided generic, 

incomplete answers to the Information Requests and the Board failed in its duty to compel 

further and better responses. 

[261] During the oral hearing before this Court Burnaby reviewed in detail: Burnaby’s first 

Information Request questioning Trans Mountain about its consideration of alternatives to 

expanding the pipeline, tank facilities and marine terminal in a major metropolitan area; Trans 

Mountain’s response; the Board’s denial of Burnaby’s request for a fuller answer; Burnaby’s 

second Information Request; Trans Mountain’s response; the Board’s denial of Burnaby’s 

request for a fuller answer; the Board’s first Information Request to Trans Mountain questioning 
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alternative means of carrying out the Project; Trans Mountain’s response; the Board’s second 

Information Request; and, Trans Mountain’s response to the Board’s second Information 

Request. Burnaby argues that Trans Mountain provided significantly more information to the 

Board than it did to Burnaby, but the information Trans Mountain provided was still insufficient. 

[262] Squamish made brief reference in oral argument to the Board’s failure to order fuller 

answers about the Crown’s assessment of the strength of its claims to Aboriginal rights and title. 

[263] As can be seen from Burnaby’s oral submission, it brought motions before the Board to 

compel better answers in respect of both of Trans Mountain’s responses to Burnaby’s 

Information Requests. 

[264] I begin consideration of this issue by acknowledging that most, but not all, of Burnaby’s 

requests for fuller answers were denied by the Board. However, procedural fairness does not 

guarantee a completely successful outcome. The Board did order some further and better answers 

in respect of each motion. Burnaby must prove more than just that the Board did not uphold all 

of its objections. 

[265] The Board’s reasons for declining to compel further answers are found in two of the 

Board’s rulings: Ruling No. 33 (A4 C4 H7) in respect of the first round of Information Requests 

directed to Trans Mountain by the interveners, and Ruling No. 63 (A4 K8 G4) in respect of the 

second round of the interveners’ Information Requests. Each ruling was set out in the form of a 

letter which attached an appendix. The appendix listed each question included in the motions to 
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compel, organized by intervener, and provided “the primary reason” the motion to compel was 

granted or denied. Each ruling also provided in the body of the decision “overall comments about 

the motions and the Board’s decision”. 

[266] The Board set out the test it applied when considering motions to compel in the following 

terms: 

…the Board looks at the relevance of the information sought, its significance, and 
the reasonableness of the request. The Board balances these factors so as to satisfy 
the purpose of the [Information Request] process, while preventing an intervenor 
from engaging in a ‘fishing expedition’ that could unfairly burden the applicant. 

[267] In its decision the Board also provided general information describing circumstances that 

led it to decline to compel further answers. Of relevance are the following two situations: 

 In some instances, Trans Mountain provided a full answer to the question asked, 

but the intervener disagreed with the answer. In these cases, rather than seeking to 

compel a further answer, the Board advised the interveners to file their own 

evidence in response or to provide their views during final argument. 

 In some cases, Trans Mountain may not have answered all parts of an intervener’s 

Information Request. However, in those cases where the Board was of the view 

that the response provided sufficient information and detail for the Board to 

consider the application, the Board declined to compel a further response. 

[268] It is clear that the Board viewed Burnaby’s requests for fuller answers about Trans 

Mountain’s consideration and rejection of alternate locations for the marine terminal to fall 

within the second situation described above. 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 90 

 

[269] The Board’s second Information Request to Trans Mountain on this point was answered 

by Trans Mountain on July 21, 2014, and its answer was served upon all of the interveners. 

Therefore, the Board was aware of this response when on September 26, 2014, it rejected 

Burnaby’s motion in Ruling No. 33. 

[270] That the Board found Trans Mountain’s answer to its second Information Request to be 

sufficient is reflected in the Board’s report, where at pages 241 to 242 the Board relied on the 

content of Trans Mountain’s response to its second Information Request to articulate Trans 

Mountain’s consideration of the alternatives to the Westridge Marine Terminal. At page 244 of 

the report, the Board found Trans Mountain’s “alternative means assessment” to be appropriate. 

The Board went on to acknowledge Burnaby’s concern that Trans Mountain had not provided an 

assessment of the risks, impacts and effects of the alternate marine terminal locations at Kitimat 

or Roberts Bank. However, the Board disagreed, finding that “Trans Mountain has provided an 

adequate assessment, including consideration of the technical, socio-economic and 

environmental effects, of technically and economically feasible alternative marine terminal 

locations.” 

[271] Obviously, Burnaby disagrees with this assessment. However, it has not demonstrated 

how the Board’s conduct concerning Burnaby’s Information Requests breached the requirements 

of procedural fairness. For example, Burnaby has not pointed to evidence that contradicted Trans 

Mountain’s stated reasons for rejecting alternative marine terminal locations. Trans Mountain 

stated that its assessment was based on feasibility of coincident marine and pipeline access, and 

technical, economic and environmental considerations of the screened alternative locations. Any 
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demonstrated conflict in the evidence on these points may have supported a finding that 

meaningful participation required Trans Mountain to provide more detailed information. 

[272] In support of its submission concerning procedural fairness Squamish pointed to a 

question it directed to Natural Resources Canada. It asked whether that entity had “assessed the 

strength of Squamish’s claim to aboriginal rights in the area of the proposed Project” and if so, to 

provide “that assessment and any material upon which that assessment is based.” 

[273] The response Squamish received to its Information Request was: 

The Crown has conducted preliminary depth of consultation assessments for all 
Aboriginal groups, including Squamish Nation, whose traditional territory 
intersects with or is proximate to the proposed pipeline right of way, marine 
terminal expansion and designated marine shipping lanes. (Depth of consultation 
assessments consider both potential impacts to rights and the strength of claim to 
rights.) The Crown’s depth of consultation assessment is iterative and is expected 
to evolve as the [Board] review process unfolds and as Aboriginal groups submit 
their evidence to the [Board] and engage in Phase III consultations with the 
Crown. The Crown has assessed depth of consultation for the Squamish Nation as 
“high.” This preliminary conclusion was filed into evidence [by the Major 
Projects Management Office] on May 27, 2015. 

The starting point for these assessments is to work with information the Crown 
has in hand, but Squamish Nation is invited to provide information that they 
believe could assist the Crown in understanding the nature and scope of their 
rights. 

(underlining added) 

[274] Squamish objected to the Board that its request was only partly addressed, and requested 

that Natural Resources Canada provide the material on which its assessment was based. 
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[275] In reply to Squamish’s motion to compel a further answer, Natural Resources Canada 

responded: 

In the context of the current hearing process, it is the view of [the Major Projects 
Management Office] that the further information and records sought by Squamish 
Nation will not be of assistance to the Panel in fulfilling its mandate. 

However, the Crown will communicate with the Squamish Nation in August 2015 
to provide further information on Phase III Crown consultation and the Crown’s 
approach to considering adverse impacts of the Project on potential or established 
Aboriginal and treaty rights. This forthcoming correspondence will summarize the 
Crown’s understanding of the strength of Squamish Nation’s claim for rights and 
title. 

[276] The Board denied Squamish’s request for a fuller answer on the primary ground that the 

information Squamish sought “would not contribute to the record in any substantive way and, 

therefore, would not be material to the Board’s assessment.” 

[277] Given the mandate of the Board, the iterative nature of the consultation process and the 

fact that direct Crown consultation would take place in Phase III following the release of the 

Board’s report, Squamish has not shown that it was a breach of procedural fairness for the Board 

not to compel a fuller answer to its question. 

(v) The asserted deferral and delegation of the assessment of 
important information 

[278] The City of Burnaby next argues that the Board impermissibly deferred “the provision of 

critically important information to after the Report stage, and after the [Governor in Council’s 

decision]” (memorandum of fact and law, paragraph 164). Burnaby says that by doing so, the 

Board acted contrary to the statutory regime and breached the principle of delagatus non potest 
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delgare. At this point in its submissions, Burnaby did not suggest what specific aspect of the 

statutory regime was contravened, or how the Board or the Governor in Council improperly 

delegated their statutory responsibility. At this stage, Burnaby deals with this as an issue of 

procedural fairness. I deal with the statutory scheme argument commencing at paragraph 322. 

[279] Burnaby points to a number of issues where it alleges that the Board failed to weigh the 

evidence and expert opinions put before it. Burnaby says: 

 It provided expert evidence that the Project presents serious and unacceptable 

safety risks to the neighbourhoods that are proximate to the Burnaby Terminal as 

a result of fire, explosion and boil-over, and that Trans Mountain had failed to 

assess these risks. 

 It established gaps in Trans Mountain’s geotechnical investigation of the tunnel 

option and a lack of analysis of the feasibility of the tunnel option. 

 It identified significant information gaps with respect to the Westridge Marine 

Terminal, including gaps concerning: the final design; spill risk; fire risk; 

geotechnical risk; and, the ability to respond to these risks. 

 It adduced evidence that the available fire response resources were inadequate. 

 It demonstrated the risk to Simon Fraser University following an incident at the 

Burnaby Terminal because of the tunnel’s proximity to the only evacuation route 

from the University. 

[280] Burnaby argues that the Board declined to compel further information from Trans 

Mountain on these points, and instead imposed conditions that required Trans Mountain to do 

certain specified things in the future. For example, the Board imposed conditions requiring Trans 

Mountain to file with the Board for approval a report to revise the terminal risk assessments, 

including the Burnaby Terminal risk assessment, to include consideration of the risks not 

assessed (Board Conditions 22 and 129). Board Condition 22 had to be met at least six months 
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before Trans Mountain commenced construction; Condition 129 had to be met at least three 

months before Trans Mountain applied to open each terminal. Burnaby also notes that many 

conditions imposed by the Board were not subject to subsequent Board approval. 

[281] Burnaby argues that this process prevented meaningful testing of information filed after 

the Board issued its report recommending that the Project be approved. Further, the Governor in 

Council did not have access to the material to be filed in response to the Board’s conditions 

when it made its determination of the public interest. 

[282] Underpinning these arguments is Burnaby’s assertion that the “Board’s rulings deprived 

Burnaby of the ability to review and assess the validity of the alternatives assessment (or to 

confirm that one was made).” (memorandum of fact and law, paragraph 41). 

[283] I can well understand Burnaby’s concern—the consequence of a serious spill or 

explosion and fire in a densely populated metropolitan area might be catastrophic. However, in 

my respectful view, Burnaby’s understandable desire to be able to independently review and 

assess the validity of the assessment of alternatives to the expansion of the Westridge Marine 

Terminal, or other matters that affect the City, is inconsistent with the regulatory scheme enacted 

by Parliament. Parliament has vested in the Board the authority and responsibility to consider 

and then make recommendations to the Governor in Council on matters of public interest; the 

essence of the Board’s responsibility is to balance the Project-related benefits against the Project-

related burdens and residual burdens, and to then make recommendations to the Governor in 

Council. In this legislative scheme, the Board is not required to facilitate an interested party’s 
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independent review and assessment of a project. It is not for this Court to opine on the 

appropriateness of the policy expressed and implemented in the National Energy Board Act. 

Rather, the Court’s role is to apply the legislation as Parliament has enacted. 

[284] The Supreme Court has recognized the Board’s “expertise in the supervision and 

approval of federally regulated pipeline projects” and described the Board to be “particularly 

well positioned to assess the risks posed by such projects”. The Supreme Court went on to note 

the Board’s “broad jurisdiction to impose conditions on proponents to mitigate those risks” and 

to acknowledge that it is the Board’s “ongoing regulatory role in the enforcement of safety 

measures [which] permits it to oversee long-term compliance with such conditions” (Chippewas 

of the Thames First Nation, paragraph 48). While the Supreme Court was particularly focused on 

the Board’s expertise in the context of its ability to assess risks posed to Indigenous groups, the 

Board’s expertise extends to the full range of risks inherent in the operation of a pipeline, 

including the risks raised by Burnaby. 

[285] Burnaby’s submission must be assessed in the light of the Board’s approval process. I 

will set out the Board’s approval process at some length because of the importance of this issue 

to the City of Burnaby and other applicants. 

[286] The Board described its approval process in Section 1.3 of its report: 

Trans Mountain’s Application was filed while the Project was at an initial phase 
of the regulatory lifecycle, as is typical of applications under section 52 of the 
NEB Act. As set out in the Board’s Filing Manual, the Board requires a broad 
range of information when a section 52 application is filed. At the end of the 
hearing, the level of information available to the Board must be sufficient to allow 
it to make a recommendation to the GIC that the Project is or is not in the public 
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interest. There also must be sufficient information to allow the Board to draft 
conditions that would attach to any new and amended CPCNs, and other 
associated regulatory instruments (Instruments), should the Project be approved 
by the GIC. 

The Board does not require final information about every technical detail during 
the application stage of the regulatory process. For example, much of the 
information filed with respect to the engineering design would be at the 
conceptual or preliminary level. Site-specific engineering information would not 
be filed with the Board until after the detailed routing is confirmed, which would 
be one of the next steps in the regulatory process should the Project be approved. 
Completion of the detailed design of the project, as well as subsequent 
construction and operations, would have to comply with: 

 the NEB Act, regulations, including the National Energy 
Board Onshore Pipeline Regulations (OPR), referenced 
standards and applicable codes; 

 the company’s conceptual design presented, and 
commitments made in the Application and hearing 
proceedings; and 

 conditions which the Board considers necessary. 

The Board may impose conditions requiring a company to submit detailed 
information for review (and in some cases, for approval) by the Board before the 
company is permitted to begin construction. Further information, such as pressure 
testing results, could be required in future leave to open applications before a 
company would be permitted to begin pipeline operations. In compliance with the 
OPR, a company is also required to fully develop an emergency response plan 
prior to beginning operations. In some cases, the Board has imposed conditions 
with specific requirements for the development, content and filing of the 
emergency response plan (see Table 1). This would be filed and fully assessed at 
a condition compliance stage once detailed routing is known. Because the detailed 
routing information is necessary to perform this assessment, it would be 
premature to require a fully detailed emergency response plan to be filed at the 
time of the project application. 

While the project application stage is important, as set out in Chapter 3, there are 
further detailed plans, studies and specifications that are required before the 
project can proceed. Some of these are subject to future Board approval, and 
others are filed with the Board for information, disclosure, and/or future 
compliance enforcement purposes. The Board’s recommendation on the project 
application is not a final determination of all issues. While some hearing 
participants requested the final detailed engineering or emergency response plans, 
the Board does not require further detailed information and final plans at this 
stage of the regulatory lifecycle. 
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To set the context for its reasons for recommendation, the Board finds it helpful to 
identify the fundamental consideration used in reaching any section 52 
determination. The overarching consideration for the Board’s public interest 
determination at the application stage is: can this pipeline be constructed, operated 
and maintained in a safe manner. The Board found this to be the case. While this 
initial consideration is fundamental, a finding that a pipeline could be constructed, 
operated and maintained in a safe manner does not mean a pipeline is necessarily 
in the public interest as there are other considerations that the Board must weigh, 
as discussed below. However, the analysis would go no further if the answer to 
this fundamental question were answered in the negative, as an unsafe pipeline 
can never be in the public interest. 

(underlining added, footnote omitted) 

[287] The Board went on to describe how projects are regulated through their lifecycle in 

Chapter 3, particularly in Sections 3.1 to 3.5: 

3.0 Regulating through the Project lifecycle 

The approval of a project, through issuance of one or more Certificate of Public 
Convenience and Necessity (CPCN) and/or orders incorporating applicable 
conditions, forms just one phase in the Board’s lifecycle regulation. The Board’s 
public interest determination relies upon the subsequent execution of detailed 
design, construction, operation, maintenance and, ultimately, abandonment of a 
project in compliance with applicable codes, commitments and conditions, such 
as those discussed in Chapter 1. Throughout the lifecycle of an approved project, 
as illustrated in Figure 4, the Board holds the pipeline company accountable for 
meeting its regulatory requirements in order to keep its pipelines and facilities 
safe and secure, and protect people, property and the environment. To accomplish 
this, the Board reviews or assesses condition filings, tracks condition compliance, 
verifies compliance with regulatory requirements, and employs appropriate 
enforcement measures where necessary to quickly and effectively obtain 
compliance, prevent harm, and deter future non-compliance. 

After a project application is assessed and the Board makes its section 52 
recommendation (as described in Chapter 2, section 2.1), the project cannot 
proceed until and unless the Governor in Council approves the project and directs 
the Board to issue the necessary CPCN. If approved, the company would then 
prepare plans showing the proposed detailed route of the pipeline and notify 
landowners. A detailed route hearing may be required, subject to section 35 of the 
National Energy Board Act (NEB Act). The company would also proceed with 
the detailed design of the project and could be required to undertake additional 
studies, prepare plans or meet other requirements pursuant to NEB conditions on 
any CPCN or related NEB order. The company would be required to comply with 
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all conditions to move forward with its project, prior to and during construction, 
and before commencing operations. While NEB specialists would review all 
condition filings, those requiring approval of the Board would require this 
approval before the project could proceed. 

Once construction is complete, the company would need to apply for the Board’s 
permission (or “leave”) to open the project and begin operations. While some 
conditions may apply for the life of a pipeline, typically the majority must be 
satisfied prior to beginning operations or within the first few months or years of 
operation. However, the company must continue to comply with the National 
Energy Board Onshore Pipeline Regulations (OPR) and other regulatory 
requirements to operate the pipeline safely and protect the environment. 

… 

If the Project is approved, the Board would employ its established lifecycle 
compliance verification and enforcement approach to hold Trans Mountain 
accountable for implementing the proposed conditions and other regulatory 
requirements during construction, and the subsequent operation and maintenance 
of the Project. 

3.1 Condition compliance 

If the Project is approved and Trans Mountain decides to proceed, it would be 
required to comply with all conditions that are included in the CPCNs and 
associated regulatory instruments (Instruments). The types of filings that would 
be required to fulfill the conditions imposed on the Project, if approved, are 
summarized in Table 4. 

If the Project is approved, the Board would oversee condition compliance, make 
any necessary decisions respecting such conditions, and eventually determine, 
based on filed results of field testing, whether the Project could safely be granted 
leave to open. 

Documents filed by Trans Mountain on condition compliance and related Board 
correspondence would be available to the public on the NEB website. All 
condition filings, whether or not they are for approval, would be reviewed and 
assessed to determine whether the company has complied with the condition, and 
whether the filed information is acceptable within the context of regulatory 
requirements and standards, best practices, professional judgement and the goals 
the condition sought to achieve. If a condition is “for approval,” the company 
must receive formal approval, by way of a Board letter, for the condition to be 
fulfilled. 

If a filing fails to fulfill the condition requirements or is determined to be 
inadequate, the Board would request further information or revisions from the 
company by a specified deadline, or may direct the company to undertake 
additional steps to meet the goals that the condition was set out to achieve. 
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3.2 Construction phase 

During construction, the Board would require Trans Mountain to have qualified 
inspectors onsite to oversee construction activities. The Board would also conduct 
field inspections and other compliance verification activities (as described in 
section 3.5) to confirm that construction activities meet the conditions of the 
Project approval and other regulatory requirements, to observe whether the 
company is implementing its own commitments and to monitor the effectiveness 
of the measures taken to meet the condition goals, and ensure worker and public 
safety and protection of the environment. 

3.3 Leave to open 

If the Project is approved and constructed, the Board will require Trans Mountain 
to also apply, under section 47 of the NEB Act, for leave to open the pipelines and 
most related facilities. This is a further step that occurs after conditions applicable 
to date have been met and the company wishes to begin operating its pipeline and 
facilities. The Board reviews the company’s submissions for leave to open, 
including the results of field pressure testing, and may seek additional information 
from the company. Before granting leave to open, the Board must be satisfied that 
the pipeline or facility has been constructed in compliance with requirements and 
that it can be operated safely. The Board can impose further terms and conditions 
on a leave to open order, if needed. 

(underlining added, figures and tables omitted) 

[288] In Section 3.5 the Board set out its compliance and enforcement programs noting that: 

While all companies are subject to regulatory oversight, some companies receive 
more than others. In other words, high consequence facilities, challenging projects 
and those companies who are not meeting the Board’s regulatory expectations and 
goals can expect to see the Board more often than those companies and projects 
with routine operations. 

[289] No applicant challenged the accuracy of the Board’s formulation of its approval process 

and subsequent compliance verification and enforcement approach. The City of Burnaby has not 

shown how the Board’s multi-step approval process is either procedurally unfair or an improper 

delegation of authority. Implicit in the Board’s imposition of a condition, such as a condition 

requiring a revised risk assessment, or a condition requiring information regarding tunnel 
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location, construction methods, and the like, is the Board’s expectation that the condition may 

realistically be complied with, and that compliance with the condition will allow the pipeline to 

be constructed, operated and maintained in a safe manner. Also implicit in the Board’s 

imposition of a condition is its understanding of its ability to assess condition filings (whether or 

not the condition requires formal approval), and its ability to oversee compliance with its 

conditions. 

[290] Transparency with respect to Trans Mountain’s compliance with conditions is provided 

by the Board publishing on its website all documents filed by Trans Mountain relating to 

condition compliance and all related, responsive Board correspondence. 

[291] As for the role of the Governor in Council in such a tiered approval process, the recitals 

to the Order in Council show that the Board’s conditions were placed before the Governor in 

Council. Therefore, the Governor in Council must be seen to have been aware of the extent of 

the matters left for future review by the Board, and to have accepted the Board’s assessment and 

recommendation about the public interest on that basis. 

(vi) Failing to provide adequate reasons 

[292] The City of Burnaby next argues that the Board erred by failing to provide sufficient 

reasons on the following issues: 

a. alternative means of carrying out the Project; 

b. risks relating to fire and spills (including seismic risk); 

c. the suitability of the Burnaby Mountain Tunnel; 

d. the protection of municipal water sources; and, 
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e. whether, and on what basis, the Project is in the public interest. 

[293] I begin my analysis by noting that the adequacy of reasons is not a “stand-alone basis for 

quashing a decision”. Rather, reasons are relevant to the overall assessment of reasonableness. 

Further, reasons “must be read together with the outcome and serve the purpose of showing 

whether the result falls within a range of possible outcomes.” (Newfoundland and Labrador 

Nurses’ Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62, [2011] 3 S.C.R. 

708, at paragraph 14). 

[294] This is consistent with the Court’s reasoning in Dunsmuir where the Supreme Court 

explained the notion of reasonableness review and spoke of the role reasons play in 

reasonableness review: 

[47] Reasonableness is a deferential standard animated by the principle that 
underlies the development of the two previous standards of reasonableness: 
certain questions that come before administrative tribunals do not lend themselves 
to one specific, particular result. Instead, they may give rise to a number of 
possible, reasonable conclusions. Tribunals have a margin of appreciation within 
the range of acceptable and rational solutions. A court conducting a review for 
reasonableness inquires into the qualities that make a decision reasonable, 
referring both to the process of articulating the reasons and to outcomes. In 
judicial review, reasonableness is concerned mostly with the existence of 
justification, transparency and intelligibility within the decision-making process. 
But it is also concerned with whether the decision falls within a range of possible, 
acceptable outcomes which are defensible in respect of the facts and law. 

[48] The move towards a single reasonableness standard does not pave the way 
for a more intrusive review by courts and does not represent a return to pre-
Southam formalism. In this respect, the concept of deference, so central to judicial 
review in administrative law, has perhaps been insufficiently explored in the case 
law. What does deference mean in this context? Deference is both an attitude of 
the court and a requirement of the law of judicial review. It does not mean that 
courts are subservient to the determinations of decision makers, or that courts 
must show blind reverence to their interpretations, or that they may be content to 
pay lip service to the concept of reasonableness review while in fact imposing 
their own view. Rather, deference imports respect for the decision-making process 
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of adjudicative bodies with regard to both the facts and the law. The notion of 
deference “is rooted in part in a respect for governmental decisions to create 
administrative bodies with delegated powers” (Canada (Attorney General) v. 
Mossop, 2008 SCC 9, [1993] 1 S.C.R. 554, at p. 596, per L’Heureux-Dubé J., 
dissenting). We agree with David Dyzenhaus where he states that the concept of 
“deference as respect” requires of the courts “not submission but a respectful 
attention to the reasons offered or which could be offered in support of a 
decision”: “The Politics of Deference: Judicial Review and Democracy”, in M. 
Taggart, ed., The Province of Administrative Law (1997), 279, at p. 286 (quoted 
with approval in Baker, at para. 65, per L’Heureux-Dubé J.; Ryan, at para. 49). 

(underlining added) 

[295] Reasons need not include all of the relevant arguments, statutory provisions or 

jurisprudence. A decision-maker need not make an explicit finding on each constituent element 

leading to the final conclusion. Reasons are adequate if they allow the reviewing court to 

understand why the decision-maker made its decision and permit the reviewing court to 

determine whether the conclusion is within the range of acceptable outcomes. 

[296] I now turn to consider Burnaby’s submissions in the context of the Board’s reasons. 

Alternative means of carrying out the Project 

[297] Burnaby’s concern about alternative means of carrying out the Project centers on the 

Board’s treatment of alternative locations for the marine terminal. In Section 11.1.2 the Board 

dealt with the requirement imposed by paragraph 19(1)(g) of the Canadian Environmental 

Assessment Act, 2012 that an environmental assessment of a designated project must take into 

account “alternative means of carrying out the designated project that are technically and 

economically feasible”. The views of the Board are expressed in this section on pages 244 

through 245. 
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[298] Of particular relevance to Burnaby’s concern are the first two paragraphs of the Board’s 

reasons: 

The Board finds that Trans Mountain’s route selection process, route selection 
criteria, and level of detail for its alternative means assessment are appropriate. 
The Board further finds that aligning the majority of the proposed pipeline route 
alongside, and contiguous to, existing linear disturbances is reasonable, as this 
would minimize the environmental and socio-economic impacts of the Project. 

The Board acknowledges the concern raised by the City of Burnaby that Trans 
Mountain did not provide an assessment of the risks, impacts and effects of the 
alternate marine terminal locations at Kitimat, B.C., or Roberts Bank in Delta, 
B.C. The Board finds that Trans Mountain has provided an adequate assessment, 
including consideration of technical, socio-economic and environmental effects, 
of technically and economically feasible alternative marine terminal locations. 

[299] In my view, these reasons allowed the Governor in Council and allow this Court to know 

why the Board found Trans Mountain’s assessment of alternative means to be adequate or 

appropriate—the Board accepted the facts conveyed by Trans Mountain and found that these 

facts provided an appropriately detailed consideration of the alternative means. In my further 

view, the reasons, when read with the record, also allow the Court to consider whether the 

Board’s treatment of alternatives to the Westridge Marine Terminal were so materially flawed 

that the Board’s report was not a “report” that the Governor in Council could rely upon. This is a 

substantive issue I deal with below commencing at paragraph 322. 

Assessment of risks 

[300] Burnaby’s concerns about the assessment of risks centre on the Burnaby Terminal risk 

assessment, the Westridge Marine Terminal risk assessment, the Emergency Fire Response plan 

and the evacuation of Simon Fraser University. 
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Burnaby Terminal 

[301] The Board’s consideration of terminal expansions generally is found in Section 6.4 of its 

report. The Burnaby Terminal is discussed at pages 92 through 95 of the Board’s report. After 

setting out the evidence, including Burnaby’s evidence, at page 95 the Board expressed its 

reasons on the Burnaby Terminal as follows: 

The Burnaby Terminal is uphill of the neighborhood of Forest Grove. An issue of 
potential concern is the possibility, however remote, of a multiple-tank failure in a 
common impounding area exceeding the available secondary containment 
capacity under certain conditions. The Board would impose a condition requiring 
Trans Mountain to demonstrate that the secondary containment system would be 
capable of draining large spills away from Tank 96, 97 or 98 to the partial RI. 
Trans Mountain must also demonstrate that the secondary containment system has 
the capacity to contain a spill from a multiple-tank rupture scenario (Condition 
24). 

The City of Burnaby and the City of Burnaby Fire Department raised concerns 
about fire and safety risks at the Burnaby Terminal following, in particular, those 
associated with boil-overs. Trans Mountain claimed that boil-over events are 
unlikely, yet did not quantify the risks through rigorous analysis. The Board is of 
the view that a complete assessment of risk requires consideration of the 
cumulative risk from all tanks at a terminal. The Board would impose conditions 
requiring Trans Mountain to revise the terminal risk assessments, including the 
Burnaby Terminal, to demonstrate how the mitigation measures will reduce the 
risks to levels that are As Low As Reasonably Practicable (ALARP) while 
complying with the Major Industrial Accidents Council of Canada (MIACC) 
criteria considering all tanks in each respective terminal (Conditions 22 and 129). 

[302] With respect to the geotechnical design, the Board wrote at page 97: 

The Board acknowledges the concerns of participants regarding the preliminary 
nature of the geotechnical design evidence provided. However, the Board is of the 
view that the design information and the level of detail provided by Trans 
Mountain with respect to the geotechnical design for the Edmonton Terminal 
West Tank Area and the Burnaby Terminal are sufficient for the Board at the 
application stage. The Board notes that more extensive geotechnical work will be 
completed for the detailed engineering and design phase of the Project. 

… 
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With regard to the selection of Seismic Use Group (SUG) for the design of the 
tanks, the Board notes that Trans Mountain has not made a final determination. 
Nevertheless, should the Project be approved, the Board will verify that Trans 
Mountain’s tanks have secondary controls to prevent public exposure, in 
accordance with SUG I design criteria, by way of Conditions 22, 24 and 129. 

[303] In my view, these reasons adequately allow the Court to understand why the Board 

rejected Burnaby’s evidence and why it imposed the conditions it did. 

Westridge Marine Terminal 

[304] The Board dealt with the Westridge Marine Terminal expansion in Section 6.5 of its 

report. 

[305] The Board expressed its views at pages 100 through 102. With respect to the design 

approach the Board wrote: 

Trans Mountain has committed to design, construct, and operate the Westridge 
Marine Terminal (WMT) in accordance with applicable regulations, standards, 
codes and industry best practices. The Board accepts Trans Mountain’s design 
approach, including Trans Mountain’s effort to eliminate two vapour recovery 
tanks in the expanded WMT by modifying the vapour recovery technology. The 
Board considers this to be a good approach for eliminating potential spills and fire 
hazards. The Board would impose Condition 21 requiring Trans Mountain to 
provide its decision as well as its rationale to either retain or eliminate the 
proposed relief tank. 

[306] With respect to the geotechnical design, the Board wrote: 

The Board acknowledges the City of Burnaby’s concern regarding the level of 
detail of the geotechnical information provided in the hearing for the Westridge 
Marine Terminal (WMT) offshore facilities. However, the Board is of the view 
that Trans Mountain has demonstrated its awareness of the requirements for the 
geotechnical design of the offshore facilities and accepts Trans Mountain’s 
geotechnical design approach. 
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To confirm that soil conditions have been adequately assessed for input to the 
final design of the WMT offshore facilities, the Board would impose conditions 
requiring Trans Mountain to file a final preliminary geotechnical report for the 
design of the offshore facilities, and the final design basis for the offshore pile 
foundation layout once Trans Mountain has selected the pile design (Conditions 
34 and 83). 

To verify the geotechnical design approach for the WMT onshore facilities the 
Board would impose Condition 33 requiring Trans Mountain to file a preliminary 
geotechnical report for the onshore facilities prior to the commencement of 
construction. 

The Board would examine the geotechnical reports upon receipt and advise Trans 
Mountain of any further requirements for the fulfilment of the above conditions 
prior to the commencement of construction. 

[307] I have previously dealt with Burnaby’s concern with the Board’s failure to compel further 

and better information from Trans Mountain at the hearing stage, and to instead impose 

conditions requiring Trans Mountain to do certain things in future. Burnaby’s concerns relating 

to the assessment of risks centre on this approach taken by the Board. Burnaby has not 

demonstrated how the Board’s reasons with respect to the Westridge Marine Terminal risk 

assessment are inadequate. 

Emergency fire response 

[308] The Board responded to Burnaby’s concerns about adequate resources to respond to a fire 

as follows at page 156: 

The Board shares concerns raised by the City of Burnaby Fire Department and 
others about the need for adequate resources to respond in the case of a fire. The 
Board finds the 6-12 hour response time proposed by Trans Mountain for 
industrial firefighting contractors to arrive on site as inadequate, should they be 
needed immediately for a response to a fire at the Burnaby Terminal. The Board 
would impose conditions requiring Trans Mountain to complete a needs 
assessment with respect to the development of appropriate firefighting capacity 
for a safe, timely, and effective response to a fire at the Westridge Marine 
Terminal (WMT) and at the Edmonton, Sumas, and Burnaby Terminals. The 
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conditions would require Trans Mountain to assess and evaluate resources and 
equipment to address fires, and a summary of consultation with appropriate 
municipal authorities and first responders that will help inform a Firefighting 
Capacity Framework (Conditions 118 and 138). 

[309] Again, Burnaby’s concern is not so much with respect to the adequacy of the Board’s 

reasons, but rather with the Board’s approach to dealing with Burnaby’s concerns through the 

imposition of conditions—in this case conditions that do not require formal Board approval. On 

this last point, the Board’s explanation of its process for the review of conditions supports the 

conclusion that an inadequate response to a condition, even a condition not requiring formal 

Board approval, would be detected by the Board’s specialists. Further, the Board oversees 

compliance with the conditions it imposes. 

[310] In any event, I see no inadequacy in the Board’s reasons. 

Suitability of the Burnaby Mountain Tunnel 

[311] The Board deals with the Burnaby Mountain Tunnel in Sections 6.2.2 and 6.2.3. The 

Board’s views, in part, are expressed as follows at pages 81 and 82: 

Regarding the City of Burnaby’s concern with Trans Mountain’s geotechnical 
investigation, the Board is of the view that the level of detail of the geotechnical 
investigation for the tunnel option is sufficient for the purpose of assessing the 
feasibility of constructing the tunnel. The Board notes that a second phase of 
drilling is planned for the development of construction plans at the tunnel portals, 
and that additional surface boreholes or probe holes could be drilled from the 
tunnel face during construction. The Board is of the view that both the tunnel and 
street options are technically feasible, and accepts Trans Mountain’s proposal that 
the streets option be considered as an alternative to the tunnel option. 

The Board is not aware of the use of the concrete or grout-filled tunnel installation 
method for other hydrocarbon pipelines in Canada. The Board is concerned that 
damage to the pipe or coating may occur during installation of the pipelines or 
grouting, and that there will be limited accessibility for future maintenance and 
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repairs. The Board is also concerned that there may be voids or that cracks could 
form in the grout. The Board would require Trans Mountain to address these and 
other matters, including excavation, pipe handing, backfilling, pressure testing, 
cathodic protection, and leak detection, through the fulfillment of Conditions 26, 
27 and 28 on tunnel design, construction, and operation. 

The Board would impose Condition 29 regarding the quality and quantity of 
waste rock from the tunnel and Trans Mountain’s plans for its disposal. 

The Board would also impose Condition 143 requiring Trans Mountain to 
conduct baseline inspections, including in-line inspection surveys, of the new 
delivery pipelines in accordance with the timelines and descriptions set out in the 
condition. The Board is of the view that these inspections would aid in mitigating 
any manufacturing and construction related defects, and in establishing re-
inspection intervals. 

[312] Burnaby has not demonstrated how these reasons are inadequate. 

Protection of municipal water sources 

[313] While Burnaby enumerated this as an issue on which the Board gave inadequate reasons, 

Burnaby made no submissions on this point and did not point to any particular section of the 

Board’s reasons said to be deficient. In the absence of submissions on the point, Burnaby has not 

demonstrated the reasons to be inadequate. 

Public interest 

[314] Again, while Burnaby enumerated this issue as an issue on which the Board gave 

inadequate reasons, Burnaby made no submissions on the point. 

[315] The Board’s finding with respect to public interest is contained in Chapter 2 of the 

Board’s report where, among other things, the Board described the respective benefits and 

burdens of the Project and then balanced the benefits and burdens in order to conclude that the 
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Project “is in the present and future public convenience and necessity, and in the Canadian public 

interest”. In the absence of submissions on the point, Burnaby has not demonstrated the reasons 

to be inadequate. 

(vii) Trans Mountain’s reply evidence 

[316] At paragraph 71 of its memorandum of fact and law, Tsleil-Waututh makes the bare 

assertion that the Board “permitted [Trans Mountain] to file improper reply evidence”. While 

Tsleil-Waututh referenced in a footnote its motion record filed in response to Trans Mountain’s 

reply evidence, it did not make any submissions on how the Board erred or how the reply 

evidence was improper. Nor did Tsleil-Waututh reference the Board’s reasons issued in response 

to its motion. 

[317] Tsleil-Waututh argued before the Board that, rather than testing Tsleil-Waututh’s 

evidence through Information Requests, Trans Mountain filed extensive new or supplementary 

evidence in reply. Tsleil-Waututh alleged that the reply evidence was substantially improper in 

nature. Tsleil-Waututh sought an order striking portions of Trans Mountain’s reply evidence. In 

the alternative Tsleil-Waututh sought, among other relief, an order allowing it to issue 

Information Requests to Trans Mountain about its reply evidence and allowing it to file sur-reply 

evidence. 

[318] The Board, in Ruling No. 96, found that Trans Mountain’s reply evidence was not 

improper. In response to the objections raised before it, the Board found that: 
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 Trans Mountain’s reply evidence was not evidence that Trans Mountain ought to 

have brought forward as evidence-in-chief in order to meet its onus. 

 Trans Mountain’s reply evidence was filed in response to new evidence adduced 

by the interveners. 

 Given the large volume of evidence filed by the interveners, the length of Trans 

Mountain’s reply evidence was not a sufficient basis on which to find it to be 

improper. 

 To the extent that portions of the reply evidence repeated evidence already 

presented, this caused no prejudice to the interveners who had already had an 

opportunity to test the evidence and respond to it. 

[319] The Board allowed Tsleil-Waututh to test the reply evidence through one round of 

Information Requests. The Board noted that the final argument stage was the appropriate stage 

for interveners and Trans Mountain to make submissions to the Board about the weight to be 

given to the evidence. 

[320] Tsleil-Waututh has not demonstrated any procedural unfairness arising from the Board’s 

dismissal of its motion to strike portions of Trans Mountain’s reply evidence. 

(viii) Conclusion on procedural fairness 

[321] For all the above reasons the applicants have not demonstrated that the Board breached 

any duty of procedural fairness. 
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(b) Did the Board fail to decide certain issues before recommending 
approval of the Project? 

[322] Both Burnaby and Coldwater make submissions on this issue. Additionally, Coldwater, 

Squamish and Upper Nicola make submissions about the Board’s failure to decide certain issues 

in the context of the Crown’s duty to consult. The latter submissions will be considered in the 

analysis of the adequacy of the Crown’s consultation process. 

[323] Burnaby’s and Coldwater’s submissions may be summarized as follows. 

[324] Burnaby raises two principal arguments: first, the Board failed to consider and assess the 

risks and impacts of the Project to Burnaby, instead deferring the collection of information 

relevant to the risks and impacts and consideration of that information until after the decision of 

the Governor in Council when Trans Mountain was required to comply with the Board’s 

conditions; and, second, the Board failed to consider alternative means of carrying out the 

Project and their environmental effects. Instead, contrary to paragraph 19(1)(g) of the Canadian 

Environmental Assessment Act, 2012, the Board failed to require Trans Mountain to include with 

its application an assessment of the Project’s alternatives and failed to require Trans Mountain to 

provide adequate answers in response to Burnaby’s multiple Information Requests about 

alternatives to the Project. 

[325] With respect to the first error, Burnaby asserts that it is a “basic principle of law that a 

tribunal or a court must weigh and decide conflicting evidence. It cannot defer determinations 

post-judgment.” (Burnaby’s memorandum of fact and law, paragraph 142). In breach of this 
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principle, the Board did not require Trans Mountain to provide further evidence, nor did the 

Board weigh or decide conflicting evidence. Instead, the Board deferred assessment of critical 

issues by imposing a series of conditions on Trans Mountain. 

[326] With respect to the second error, Burnaby states that Trans Mountain failed to provide 

evidence about alternative routes and locations for portions of the Project, including the Burnaby 

Terminal and the Westridge Marine Terminal. Thus, Burnaby says the Board “had no 

demonstrated basis on the record to decide” about preferred options or to decide that Trans 

Mountain used “criteria that justify and demonstrate how the proposed option was selected and 

why it is the preferred option.” (Burnaby’s memorandum of fact and law, paragraph 133). 

[327] Coldwater asserts that contrary to paragraph 19(1)(g) of the Canadian Environmental 

Assessment Act, 2012, the Board failed to look at the West Alternative as an alternative means of 

carrying out the Project. Briefly stated, the West Alternative is an alternative route for a segment 

of the new pipeline. The approved route for this segment of the new pipeline passes through the 

recharge zone of the aquifer that supplies the sole source of drinking water for 90% of the 

residents of the Coldwater Reserve and crosses two creeks which are the only known, consistent 

sources of water that feed the aquifer. The West Alternative is said by Coldwater to pose the 

least apparent danger to the aquifer. 

[328] Trans Mountain responds that the Board considered the risks and impacts of the Project 

to Burnaby and determined that there was sufficient evidence to conclude that the Project can be 

constructed, operated and maintained in a safe manner. Further, it was reasonable for the Board 
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to implement conditions requiring Trans Mountain to submit additional information for Board 

review or approval throughout the life of the Project. This Court’s role is not to reweigh evidence 

considered by the Board. 

[329] Trans Mountain notes that the proponent’s application and the subsequent Board hearing 

represent the process by which the Board collects enough information to ensure that a project can 

be developed safely and that its impacts are mitigated. At the end of the hearing, the Board 

requires sufficient information to assess the Project’s impacts, and whether the Project can be 

constructed, operated and maintained safely, and to draft terms and conditions to attach to a 

certificate of public convenience and necessity, should the Governor in Council approve the 

Project. It follows that the Board did not improperly defer its consideration of Project impacts to 

the conditions. 

[330] To the extent that some applicants suggest that the Board acted contrary to the 

“precautionary principle” Trans Mountain responds that the precautionary principle must be 

applied with the corollary principle of “adaptive management”. Adaptive management responds 

to the difficulty, or impossibility, of predicting all of the environmental consequences of a 

project on the basis of existing knowledge. Adaptive management permits a project with 

uncertain, yet potentially adverse, environmental impacts to proceed based on mitigation 

measures and adaptive management techniques designed to identify and deal with unforeseen 

effects (Canadian Parks and Wilderness Society v. Canada (Minister of Canadian Heritage), 

2003 FCA 197, [2003] 4 F.C. 672, at paragraph 24). 
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[331] With respect to the assessment of alternative means, Trans Mountain notes that it 

presented evidence that it had conducted a feasibility analysis of alternative locations to the 

Westridge Marine Terminal and the Burnaby Terminal. Based on technical, economic and 

environmental considerations Trans Mountain had eliminated these options because of the 

significantly increased costs and larger environmental impacts associated with these alternatives. 

[332] Trans Mountain also argues that it presented evidence to confirm that its routing criteria 

followed the existing pipeline alignment and other linear facilities wherever possible. 

Additionally, it presented various routing alternatives to the Board. Trans Mountain’s preferred 

corridor through Burnaby Mountain was developed in response to requests that it consider a 

trenchless option through Burnaby Mountain (as opposed to routing the new pipeline through 

residential streets). Further, while it had initially considered the West Alternative route around 

the Coldwater Reserve, Trans Mountain rejected this alternative because it necessitated two 

crossings of the Coldwater River and involved geo-technical challenges and greater 

environmental disturbances. 

[333] Based on the evidence before it the Board found that: 

 Trans Mountain provided an adequate assessment of technically and economically 

feasible alternatives, including alternative locations; 

 the Burnaby Mountain corridor minimized Project impacts and risks; 

 Trans Mountain’s route selection process and criteria, and the level of detail it 

provided for its alternative means assessment, were appropriate; and 

 the Board imposed Condition 39 to deal with Coldwater’s concerns regarding the 

aquifer. This condition required Trans Mountain to file with the Board, at least six 

months prior to commencing construction between two specified points, a 
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hydrogeological report relating to Coldwater’s aquifer. This report must describe, 

delineate and characterize a number of things. For example, based on the report’s 

quantification of the risks posed to the groundwater supplies for the Coldwater 

Reserve, the report must “describe proposed measures to address identified risks, 

including but not limited to considerations related to routing, project design, 

operational measures, or monitoring”. 

[334] Trans Mountain submits that while the applicants disagree with the Board’s finding about 

the range of alternatives, the Board has discretion to determine the range of alternatives it must 

consider and it is not this Court’s role to reweigh the Board’s assessment of the facts. 

(i) Did the Board fail to assess the risks and impacts posed by 
the Project to Burnaby? 

[335] At paragraphs 278 to 291 I dealt with Burnaby’s argument that the Board breached the 

duty of procedural fairness by deferring and delegating the assessment of important information. 

This argument covers much of the same ground, except it is not couched in terms of procedural 

fairness. 

[336] The gist of Burnaby’s concern is reflected in its argument that “[i]t is a basic principle of 

law that a tribunal or court must weigh and decide conflicting evidence. It cannot defer 

determinations post-judgment.” 

[337] This submission is best considered in concrete terms. The risks the Board is said not to 

have assessed are the risks posed by the Burnaby Terminal, the tunnel route through Burnaby 

Mountain, the Westridge Marine Terminal, the lack of available emergency fire response 
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resources to respond to a fire at the Westridge Marine and Burnaby terminals and, finally, the 

risk in relation to the evacuation of Simon Fraser University following an incident at the 

Burnaby Terminal. Illustrative of Burnaby’s concerns is its specific and detailed argument with 

respect to the assessment of the risk associated with the Burnaby Terminal. 

[338] With respect to the assessment of the risks associated with the Burnaby Terminal, 

Burnaby points to the report of its expert, Dr. Ivan Vince, which identified deficiencies or 

information gaps in Trans Mountain’s risk assessment for the Burnaby Terminal. A second 

report prepared by Burnaby’s Deputy Fire Chief identified gaps in Trans Mountain’s analysis of 

fire risks and fire response capability. 

[339] Burnaby acknowledges that the Board recognized these gaps and deficiencies. Thus, it 

found that while Trans Mountain claimed that boil-over events are unlikely, Trans Mountain “did 

not quantify the risks through a rigorous analysis” and that “a complete assessment of risk 

requires consideration of the cumulative risk from all tanks at a terminal”. Burnaby argues, 

however, that despite recognizing this deficiency, the Board then failed to require Trans 

Mountain to provide further information and assessment prior to the issuance of the Board’s 

report. Instead, the Board imposed conditions requiring Trans Mountain to file for the Board’s 

approval a report revising the terminal risk assessments, including the Burnaby Terminal risk 

assessment, and including consideration of the risks not assessed (Conditions 22 and 129). 

[340] Condition 22 specifically required the revised risk assessment to quantify and/or include 

the following: 
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a. the effect of any revised spill burn rates; 

b. the potential consequences of a boil-over; 

c. the potential consequences of flash fires and vapour cloud explosions; 

d. the cumulative risk based on the total number of tanks in the terminal, considering 

all potential events (pool fire, boil-over, flash fire, vapour cloud explosion); 

e. the domino (knock-on) effect caused by a release of the contents of one tank on 

other tanks within the terminals and impoundment area(s), or other tanks in 

adjacent impoundment areas; and, 

f. risk mitigation measures, including ignition source control methods. 

[341] The Board required that for those risks that could not be eliminated “Trans Mountain 

must demonstrate in each risk assessment that mitigation measures will reduce the risks to levels 

that are As Low As Reasonably Practicable (ALARP) while complying with the Major Industrial 

Accidents Council of Canada (MIACC) criteria for risk acceptability.” 

[342] Burnaby concludes its argument on this point by stating that this demonstrates that when 

the Board completed its report and made its recommendation to the Governor in Council the 

Board did not have information on the risks enumerated in Condition 22, or information on 

whether these risks could be mitigated. It follows, Burnaby submits, that the Board failed in its 

duty to weigh and decide conflicting evidence. 

[343] Burnaby advances similar arguments in respect of the other risks described above. 

[344] In my view, Burnaby’s argument illustrates that the Board did look critically at the 

competing expert evidence about risk assessment. After weighing the competing expert reports, 

the Board determined that Burnaby’s evidence did reveal gaps and deficiencies in Trans 
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Mountain’s risk assessments. Burnaby’s real complaint is not that the Board did not consider and 

weigh conflicting evidence. Rather, its complaint is that the Board did not then require Trans 

Mountain to in effect re-do its risk assessment. 

[345] However this, in my respectful view, overlooks the Board’s project approval process, a 

process described in detail at paragraphs 285 to 287 above. 

[346] This process does not require a proponent to file in its application information about 

every technical engineering detail. What is required is that by the end of the Board’s hearing the 

Board have sufficient information before it to allow it to form its recommendation to the 

Governor in Council about whether the project is in the public interest and, if approved, what 

conditions should attach to the project. Included in the consideration of the public interest is 

whether the project can be constructed, operated and maintained safely. 

[347] This process reflects the technical complexity of projects put before the Board for 

approval. What was before the Board for consideration was Trans Mountain’s study and 

application for approval of a 150 metre-wide pipeline corridor for the proposed pipeline route. At 

the hearing stage much of the information filed with the Board about the engineering design was 

at a conceptual or preliminary level. 

[348] Once a project is approved, one of the next steps in the regulatory process is a further 

hearing for the purpose of confirming the detailed routing of a project. Only after the detailed 

route is approved by the Board can site-specific engineering information be prepared and filed 
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with the Board. Similarly, detailed routing information is necessary before things such as a fully 

detailed emergency response plan acceptable to the Board may be prepared and filed (report, 

page 7). 

[349] The Board describes the approval of a project to be “just one phase” in the Board’s 

lifecycle regulation. Thereafter the Board’s public interest determination “relies upon the 

subsequent execution of detailed design, construction, operation, maintenance and, ultimately, 

abandonment of a project in compliance with applicable codes, commitments and conditions” 

(report, page 19). 

[350] As stated above, implicit in the Board’s imposition of a condition is the Board’s expert 

view that the condition can realistically be complied with, and that compliance with the 

condition will allow the pipeline to be constructed, operated and maintained in a safe manner. 

After the Board imposes conditions, mechanisms exist for the Board to assess information filed 

in response to its conditions and to oversee compliance with its conditions. 

[351] Burnaby obviously disagrees with the Board’s assessment of risk. However, Burnaby has 

not shown that the Board’s approval process is in any way contrary to the legislative scheme. 

Nor has it demonstrated that the approval process impermissibly defers determinations post-

judgment. Courts cannot determine issues after a final judgment is rendered because of the 

principle of functus officio. While this principle has some application to administrative decision-

makers it has less application to the Board whose mandate is ongoing to regulate through a 

project’s entire lifecycle. 
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(ii) Did the Board fail to consider alternative means of carrying 
out the Project? 

[352] As explained above, Burnaby’s concern is that Trans Mountain did not provide sufficient 

information to allow the Board to conclude that Trans Mountain’s assessment of alternatives was 

adequate. Burnaby says that the Board simply accepted Trans Mountain’s unsupported assertion 

that the alternatives would result in “significantly greater cost, larger footprint and additional 

environmental effects, as compared to expanding existing facilities” without testing Trans 

Mountain’s assertion. Burnaby argues that evidence is required to support that assertion “so that 

the evidence may be tested by intervenors and weighed by the Board in determining whether the 

preferred location is the best environmental alternative and in the public interest.” (Burnaby’s 

memorandum of fact and law, paragraph 136). 

[353] I begin consideration of Burnaby’s submission with the observation that Burnaby’s 

challenge is a challenge to the Board’s assessment of the sufficiency of the evidence before it. 

The Board, as an expert Tribunal, is entitled to significant deference when making such a fact-

based assessment. 

[354] Moreover, in my respectful view, Burnaby’s submission fails to take into account that 

paragraph 19(1)(g) of the Canadian Environmental Assessment Act, 2012 does not require the 

Board to have regard to any and all alternative means of carrying out a designated project. The 

Board is required to consider only those alternative means that are “technically and economically 

feasible”. 
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[355] While Burnaby relies upon guidance from the Canadian Environmental Assessment 

Agency as to the steps to be followed in the assessment of alternative means, and also relies upon 

the guidance set out in the Board’s Filing Manual about the filing requirements for the 

consideration of alternatives, these criteria apply only to the treatment of true alternatives, that is 

alternatives that are technically and economically feasible. 

[356] I now turn to Burnaby’s specific concern that the Board simply accepted Trans 

Mountain’s assertion that Project alternatives would result in “significantly greater cost, larger 

footprint and additional environmental effects, as compared to expanding existing facilities” 

without testing this assertion. Burnaby argues that the Board was obliged to require that Trans 

Mountain provide evidence about alternative routes and locations for the Burnaby Terminal and 

the Westridge Marine Terminal so that the evidence could be tested by it and other interveners. 

[357] The impugned quotation comes from Trans Mountain’s response to Burnaby’s first 

Information Request (Exhibit H to the affidavit of Derek Corrigan). As previously referred to 

above at paragraph 269, in addition to Burnaby’s Information Requests, the Board also served 

two Information Requests on Trans Mountain questioning it about alternative marine terminals. 

[358] The preamble to the Board’s second Information Request referenced Trans Mountain’s 

first response to the Board in which it stated that it had considered potential alternative marine 

terminal locations based on the feasibility of coincident marine and pipeline access, and screened 

them based on technical, economic, and environmental considerations. The preamble also 

referenced Trans Mountain’s response that it had ultimately concluded that constructing and 
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operating a new marine terminal and supporting infrastructure would result in significantly 

greater cost, a larger footprint and significantly greater environmental effects as compared to the 

existing facilities. Based on this conclusion Trans Mountain did not continue with a further 

assessment of alternative termini for the Project. 

[359] One of the specific inquiries directed to Trans Mountain by the Board in its second 

Information Request was: 

Please elaborate on Trans Mountain’s rationale for the Westridge Marine 
Terminal as the preferred alternative, including details to justify Trans Mountain’s 
statement in [Trans Mountain’s response to the Board’s first Information Request] 
that constructing and operating a new marine terminal and supporting 
infrastructure would result in significantly greater cost, a larger footprint, and 
additional environmental effects, as compared to expanding existing facilities. 

[360] In its response to the Board, Trans Mountain began by explaining the consideration it had 

given the option of a northern terminal. Trans Mountain’s assessment ultimately “favoured 

expansion of the existing system south over a new northern lateral [pipeline] and terminal.” This 

assessment was based on the following considerations. The northern option involved: 

 A 250 kilometre longer pipeline with a concomitant 10% to 20% higher project 

capital cost. 

 Greater technical challenges, including routing through high alpine areas of the 

Coast Mountains, or extensive tunneling to avoid these areas. These technical 

challenges, while not determined to be insurmountable, resulted in greater 

uncertainty for both cost and construction schedule. 

 Fewer opportunities to benefit from existing operations, infrastructure and 

relationships. These benefits involved both using the existing Trans Mountain 

right-of-way, facilities, programs and personnel, and the synergies flowing from 

other existing infrastructure such as road access, power, and marine infrastructure. 
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The inability to benefit from existing operations would increase the footprint and 

the potential impact of the northern option. 

[361] Based on these considerations, Trans Mountain concluded that expansion along the 

existing Trans Mountain pipeline route was the more favourable option because of the higher 

costs and the greater uncertainty of both cost and schedule that accompanied the northern option. 

[362] Trans Mountain then turned to explain its consideration of the alternative southern 

terminals. Five southern alternative locations were considered: (i) Howe Sound, which was 

eliminated because there was no feasible pipeline access west of Hope, it would require a new 

lateral pipeline from the Kamloops area, it involved extreme terrain and there was limited land 

available in close proximity for storage facilities; (ii) Vancouver Harbour, which was eliminated 

because there were no locations with coincident feasible pipeline access and no land for storage 

facilities; (iii) Sturgeon Bank, which was eliminated because there was no feasible land available 

in close proximity for storage facilities; (iv) Washington State, which was eliminated because it 

involved a longer pipeline and complex regulatory issues (including additional permits required 

by both Washington State and federal authorities); and, (v) Boundary Bay, which was eliminated 

because of insufficient water depth. 

[363] This left for consideration Roberts Bank. Trans Mountain conducted a screening level 

assessment based on “desktop studies” of technical, economic and environmental considerations 

for marine access, storage facilities and pipeline routing for a terminal at that location. 
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[364] After setting out the assumed technical configuration for the Roberts Bank dock, storage 

and pipeline, Trans Mountain reviewed the engineering and geotechnical considerations. While 

no unsurmountable engineering or geotechnical issues were identified, Trans Mountain’s 

assessment showed that relative to the Westridge Marine Terminal, the Roberts Bank alternative 

“required a significantly larger dock structure, a large new footprint for the storage terminal, a 

longer right of way, and a greater diversion from the existing corridor. The extent and cost of 

ground improvement necessary for the dock and storage terminal also presented a significant 

source of uncertainty.” 

[365] Trans Mountain then reviewed the relevant environmental considerations. Trans 

Mountain’s assessment showed that while both Westridge and Roberts Bank: 

… have unique and important environmental values, based on the setting the 
environmental conditions at Roberts Bank appeared to be more substantial and 
uncertain than at Westridge Terminal, particularly given the larger footprint 
required for the dock and storage terminal. Without effective mitigation accidents 
or malfunctions at Roberts Bank could result in greater and more immediate 
consequences for the natural [environment]. 

[366] Trans Mountain then detailed the salient First Nations’ considerations. For the purpose of 

the screening assessment, Trans Mountain assumed First Nation concerns and interests to be 

similar to those for the Westridge Terminal and likely to include concerns for impacts on 

traditional rights, environmental protection, and potential interest in economic opportunities. 

[367] Trans Mountain then reviewed the land use considerations, concluding that relative to the 

Westridge Terminal “the Roberts Bank alternative would result in a greater change in land use 

both for the storage terminal and the dock structure. As surrounding development is less than that 
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for Westridge accidents or malfunctions at this location would be expected to affect fewer 

people.” 

[368] Trans Mountain’s assessment next looked to the estimated cost differences. While 

operating costs were not quantified for comparison purposes, “given the additional dock and 

storage terminal required these costs would be higher for the Roberts Bank alternative.” 

[369] The assessment then looked at marine access considerations. While Roberts Bank offered 

a shorter and relatively less complex marine transit: 

[T]here is an existing well established marine safety system for vessels calling at 
Westridge. Although Roberts Bank would allow service to larger vessels which 
would result in potentially lower transport costs for shippers and lower probability 
of oil spill accidents larger cargos result in potentially larger spill volumes. While 
the overall effect on marine spill risk was not determined it is expected that larger 
cargos would require a greater investment in spill response. 

[370] Trans Mountain then set out the conclusions it drew from its assessment. While the 

Westridge and Roberts Bank terminal alternatives each had positive and negative attributes, 

especially when viewed from any one perspective, overall Trans Mountain’s rationale for the 

Westridge Marine Terminal as a preferred alternative was based on the expectation that Roberts 

Bank would result in: 

 Significantly greater cost—Trans Mountain estimated a $1.2 billion higher capital 

cost and assumed higher operating costs for the Roberts Bank alternative. 

 A larger footprint and additional environmental effects—Roberts Bank would 

result in an additional storage terminal with an estimated 100 acres of land 

required, a larger dock structure with a 7 kilometre trestle, and a 14 kilometre 

longer pipeline that diverges further from the existing pipeline corridor. 
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[371] I have set out Trans Mountain’s response to the Board at some length because of the 

importance of this issue to Burnaby. In my view, two points arise from Trans Mountain’s 

response to the Board. 

[372] First, its response was not as conclusory as Burnaby’s submission might suggest. Second, 

Trans Mountain’s explanation for eliminating a northern alternative and the six, southern 

alternatives on the ground they were not technically or economically feasible was based on 

factual and technical considerations well within the expertise of the Board. To illustrate, the 

Board would have an understanding of the technical challenges posed when routing through high 

alpine areas. It would also be familiar with considerations such as the expense and environmental 

impact that accompany the construction of a longer pipeline, away from an existing pipeline 

corridor, or a new storage facility. The Board would have an appreciation of the need for 

coincident pipeline access and land for storage facilities and of the efficiencies that flow from 

things such as the use of existing infrastructure and relationships. 

[373] In relevant part, the Board’s conclusion on alternative means was: 

The Board finds that Trans Mountain’s route selection process, route selection 
criteria, and level of detail for its alternative means assessment are appropriate. 
The Board further finds that aligning the majority of the proposed pipeline route 
alongside, and contiguous to, existing linear disturbances is reasonable, as this 
would minimize the environmental and socio-economic impacts of the Project. 

The Board acknowledges the concern raised by the City of Burnaby that Trans 
Mountain did not provide an assessment of the risks, impacts and effects of the 
alternate marine terminal locations at Kitimat, B.C., or Roberts Bank in Delta, 
B.C. The Board finds that Trans Mountain has provided an adequate assessment, 
including consideration of technical, socio-economic and environmental effects, 
of technically and economically feasible alternative marine terminal locations. 

(underlining added) 
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[374] Burnaby has not demonstrated that the Board’s finding that Trans Mountain provided an 

appropriate level of detail in its alternative means assessment was flawed. This was a fact-based 

assessment well within the Board’s area of expertise. 

(iii) Did the Board fail to look at the West Alternative as an 
alternative route for the new pipeline? 

[375] In its project application, Trans Mountain initially proposed four alternative routes for the 

new pipeline through the Coldwater River Valley. These were referred to as the Modified 

Reserve Route, the East Alternative, the Modified East Alternative and the West Alternative. 

While initially its preferred route was identified to be the East Alternative, Trans Mountain later 

changed its preferred route to be the Modified East Alternative. Coldwater alleges that at some 

point early in the process Trans Mountain unilaterally withdrew the West Alternative from 

consideration without notice to Coldwater. Coldwater also alleges that the East and Modified 

East Alternatives pose the greatest risk of contaminating the aquifer that supplies drinking water 

to the Coldwater Reserve, and that the West Alternative is the only route to pose no apparent 

threat to the aquifer. 

[376] Before the Board, Coldwater argued that Trans Mountain did not adequately assess 

alternative locations for the new pipeline through the Coldwater River Valley. Coldwater 

requested that the Board require a re-examination of routing options for the Coldwater River 

Valley before any recommendation on the Project was made. 

[377] The Board, in its report, acknowledged Coldwater’s concerns at pages 241, 285 and 289. 
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[378] The Board noted, at page 245, that “the detailed route for the Project has not been 

finalized, and that this hearing assessed the general route for the Project, the potential 

environmental and socio-economic effects of the Project, as well as all evidence and 

commitments made by Trans Mountain regarding the design, construction and safe operation of 

the pipeline and associated facilities.” 

[379] At page 290 the Board found that Trans Mountain had not sufficiently shown that there 

was no potential interaction between the aquifer underlying the Coldwater Reserve and the 

proposed Project route. Therefore, the Board imposed Condition 39 requiring Trans Mountain to 

file a hydrogeological study to more precisely determine the potential for interactions and 

impacts on the aquifer and to assess the need for any additional measures to protect the aquifer, 

including monitoring measures (Condition 39 was described in greater detail above at paragraph 

333). 

[380] Coldwater argues that the Board breached its statutory obligation to consider alternative 

means of carrying out the designated project. Further, this breach cannot be cured at the detailed 

route hearing because at a detailed route hearing the Board can only consider limited routing 

options within the approved pipeline corridor. The West Alternative is well outside the approved 

corridor. Coldwater submits that the Board’s only option at the detailed route hearing is to 

decline to approve the detailed routing and to reject Trans Mountain’s Plan, Profile and Book of 

Reference (PPBoR); Coldwater says this is an option the Board would be unwilling to pursue 

given the Project’s post-approval momentum. 
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[381] I agree that at a detailed route hearing the Board may only approve, or refuse to approve, 

a proponent’s PPBoR. However, this does not mean that at a detailed route hearing the Board is 

precluded from considering routes outside of the approved pipeline corridor. 

[382] Subsection 36(1) of the National Energy Board Act requires the Board “to determine the 

best possible detailed route of the pipeline and the most appropriate methods and timing of 

constructing the pipeline.” This provision does not limit the Board to considering the best 

possible detailed route within the approved pipeline corridor. This was recognized by the Board 

in Emera Brunswick Pipeline Company Ltd. (Re), 2008 LNCNEB 10, at page 30. 

[383] Additionally, section 21 of the National Energy Board Act permits the Board to review, 

vary or rescind any decision or order, and in Emera the Board recognized, at page 31, that where 

a proposed route is denied on the basis of evidence of a better route outside of the approved 

pipeline corridor an application may be made under section 21 to vary the corridor in that 

location. 

[384] It follows that the Board would be able to vary the route of the new pipeline should the 

hydrogeological study to be filed pursuant to Condition 39 require an alternative route, such as 

the West Alternative route, in order to avoid risk to the Coldwater aquifer. 

[385] As the pipeline route through the Coldwater River Valley remains a live issue, depending 

on the findings of the hydrogeological report, it follows that Coldwater has not demonstrated that 

the Board breached its statutory obligation to consider alternative means. 
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[386] The next error said to vitiate the Board’s report is its alleged failure to consider 

alternatives to the Westridge Marine Terminal. 

(c) Did the Board fail to consider alternatives to the Westridge Marine 
Terminal? 

[387] In my view, this issue was fully canvassed in the course of considering Burnaby’s 

argument that the Board impermissibly failed to decide certain issues for recommended approval 

of the Project. 

(d) Did the Board err by failing to assess Project-related marine 
shipping under the Canadian Environmental Assessment Act, 
2012? 

[388] Tsleil-Waututh argues that the Board breached the requirements of the Canadian 

Environmental Assessment Act, 2012 by excluding Project-related marine shipping from the 

definition of the “designated project” which was to be assessed under that Act. In turn, the 

Governor in Council is said to have unreasonably exercised its discretion when it relied upon the 

Board’s materially flawed report—in effect the Governor in Council did not have a “report” 

before it and, thus, could not proceed to its decision. Tsleil-Waututh adds that the Board failed to 

comply with the requirements of subsection 31(1) of the Canadian Environmental Assessment 

Act, 2012 by: 

i. failing to determine whether the environmental effects of Project-related marine 

shipping are likely, adverse and significant; 

ii. concluding that the Project is not likely to cause significant adverse 

environmental effects; and, 
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iii. failing to determine whether the significant adverse environmental effects likely 

to be caused by Project-related marine shipping can be justified under the 

circumstances. 

[389] The significant adverse effect of particular concern to Tsleil-Waututh are the Project’s 

significant adverse effects upon the endangered Southern resident killer whales and their use by 

Indigenous peoples. 

[390] Tsleil-Waututh’s submissions are adopted by Raincoast and Living Oceans. To these 

submissions they add that the Board’s decision to exclude Project-related shipping from the 

definition of the “designated project” was not a discretionary scoping decision as Trans 

Mountain argues. Rather, the Board erroneously interpreted the statutory definition of 

“designated project”. 

[391] The definition of “designated project” is found in section 2 of the Canadian 

Environmental Assessment Act, 2012: see paragraph 57 above. The parties agree that the issue of 

whether Project-related marine shipping ought to have been included as part of the defined 

designated project turns on whether Project-related marine shipping is a “physical activity that is 

incidental” to the pipeline component of the Project. This is not a pure issue of statutory 

interpretation. Rather, it is a mixed question of fact and law heavily suffused by evidence. 

[392] In response to the submissions of Tsleil-Waututh, Raincoast and Living Oceans, Canada 

and Trans Mountain make two submissions. First, they submit that the Board reasonably 

concluded that the increase in marine shipping was not part of the designated project. Second, 
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and in any event, they argue that the Board conducted an extensive review of marine shipping. 

Therefore, the question for the Court becomes whether the Board’s assessment was substantively 

adequate, such that the Governor in Council still had a “report” before it such that the Board’s 

assessment could be relied upon. Canada and Trans Mountain answer that question in the 

affirmative. 

[393] Before commencing my analysis, it is important to situate the Board’s scoping decision 

and the exclusion of Project-related shipping from the definition of the Project. The definition of 

the designated project truly frames the scope of the Board’s analysis. Activities included as part 

of the designated project are assessed under the Canadian Environmental Assessment Act, 2012 

with its prescribed list of factors to be considered. Further, as the Board acknowledged in 

Chapter 10 of its report, the Species at Risk Act imposes additional obligations on the Board 

when a designated project is likely to affect a listed wildlife species. These obligations are 

discussed below, commencing at paragraph 442. 

[394] This assessment is to be contrasted with the assessment of activities not included in the 

definition of the designated project. These excluded activities are assessed under the National 

Energy Board Act if the Board is of the opinion that any public interest may be affected by the 

issuance of a certificate of public convenience and necessity, or by the dismissal of the 

proponent’s application. On this assessment the Board is to have regard to all considerations that 

“appear to it to be directly related to the pipeline and to be relevant”. Parenthetically, to the 

extent that there is potential for the effects of excluded activities to interact with the 
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environmental effects of a project, these effects are generally assessed under the cumulative 

effects portion of the Canadian Environmental Assessment Act, 2012 environmental assessment. 

[395] I begin my analysis with Trans Mountain’s application to the Board for a certificate of 

public convenience and necessity for the Project. In Volume 1 of the application, at pages 1-4, 

Trans Mountain describes the primary purpose of the Project to be “to provide additional 

transportation capacity for crude oil from Alberta to markets in the Pacific Rim including BC, 

Washington State, California and Asia.” In Volume 2 of the application, at pages 2-27, Trans 

Mountain describes the marine shipping activities associated with the Project. Trans Mountain 

notes that of the 890,000 barrels per day capacity of the expanded system, up to 630,000 barrels 

per day, or 71%, could be delivered to the Westridge Marine Terminal for shipment by tanker. 

To place this in perspective, currently in a typical month five tankers are loaded with diluted 

bitumen at the Westridge Marine Terminal, some of which are the smaller, Panamax tankers. 

The expanded system would be capable of serving up to 34 of the larger, Aframax tankers per 

month (with actual demand influenced by market conditions). 

[396] This evidence demonstrates that marine shipping is, at the least, an element that 

accompanies the Project. Canada argues that an element that accompanies a physical activity 

while not being a major part of the activity is not “incidental” to the physical activity. Canada 

says that this was what the Board implicitly found. 

[397] The difficulty with this submission is that it is difficult to infer that this was indeed the 

Board’s finding, albeit an implicit finding. I say this because in its scoping decision the Board 
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gave no reasons for its conclusion. In the second paragraph of the decision, under the 

introductory heading, the Board simply set out its conclusion: 

For the purposes of the environmental assessment under the CEAA 2012, the 
designated project includes the various components and physical activities as 
described by Trans Mountain in its 16 December 2013 application submitted to 
the NEB. The Board has determined that the potential environmental and socio-
economic effects of increased marine shipping activities to and from the 
Westridge Marine Terminal that would result from the designated project, 
including the potential effects of accidents or malfunctions that may occur, will be 
considered under the NEB Act (see the NEB’s Letter of 10 September 2013 for 
filing requirements specific to these marine shipping activities). To the extent that 
there is potential for environmental effects of the designated project to interact 
with the effects of the marine shipping, the Board will consider those effects 
under the cumulative effects portion of the CEAA 2012 environmental 
assessment. 

(underlining added) 

[398] Having defined the designated project not to include the increase in marine shipping, the 

Board dealt with the Project-related increase in marine shipping activities in Chapter 14 of its 

report. Consistent with the scoping decision, at the beginning of Chapter 14 the Board stated, at 

page 323: 

As described in Section 14.2, marine vessel traffic is regulated by government 
agencies, such as Transport Canada, Port Metro Vancouver, Pacific Pilotage 
Authority and the Canadian Coast Guard, under a broad and detailed regulatory 
framework. The Board does not have regulatory oversight of marine vessel traffic, 
whether or not the vessel traffic relates to the Project. There is an existing regime 
that oversees marine vessel traffic. The Board’s regulatory oversight of the 
Project, as well as the scope of its assessment of the Project under the Canadian 
Environmental Assessment Act (CEAA 2012), reaches from Edmonton to 
Burnaby, up to and including the Westridge Marine Terminal (WMT). However, 
the Board determined that potential environmental and socio-economic effects of 
Project-related tanker traffic, including the potential effects of accidents or 
malfunctions that may occur, are relevant to the Board’s consideration of the 
public interest under the NEB Act. Having made this determination, the Board 
developed a set of Filing Requirements specific to the issue of the potential 
effects of Project-related marine shipping activities to complement the Filing 
Manual. 
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(underlining added, footnotes omitted) 

[399] Two points emerge from this passage. The first point is the closest the Board came to 

explaining its scoping decision was that the Board did not have regulatory oversight over marine 

vessel traffic. There is no indication that the Board grappled with this important issue. 

[400] The issue is important because the Project is intended to bring product to tidewater; 71% 

of this product could be delivered to the Westridge Marine Terminal for shipment by tanker. 

Further, as explained below, if Project-related shipping forms part of the designated project 

additional requirements apply under the Species at Risk Act. Finally, Project-related tankers carry 

the risk of significant, if not catastrophic, adverse environmental and socio-economic effects 

should a spill occur. 

[401] Neither Canada nor Trans Mountain point to any authority to the effect that a responsible 

authority conducting an environmental assessment under the Canadian Environmental 

Assessment Act, 2012 must itself have regulatory oversight over a particular subject matter in 

order for the responsible authority to be able to define a designated project to include physical 

activities that are properly incidental to the Project. The effect of the respondents’ submission is 

to impermissibly write the following italicized words into the definition of “designated project”: 

“It includes any physical activity that is incidental to those physical activities and that is 

regulated by the responsible authority.” 

[402] In addition to being impermissibly restrictive, the Board’s view that it was required to 

have regulatory authority over shipping in order to include shipping as part of the Project is 
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inconsistent with the purposes of the Canadian Environmental Assessment Act, 2012 enumerated 

in subsection 4(1). These purposes include protecting the components of the environment that are 

within the legislative authority of Parliament and ensuring that designated projects are 

considered in a careful and precautionary manner to avoid significant adverse environmental 

effects. 

[403] The second point that arises is that the phrase “incidental to” is not defined in the 

Canadian Environmental Assessment Act, 2012. It is not clear that the Board expressly directed 

its mind to whether Project-related marine shipping was in fact an activity “incidental” to the 

Project. Had it done so, the Canadian Environmental Assessment Agency’s “Guide to Preparing 

a Description of a Designated Project under the Canadian Environmental Assessment Act, 2012” 

provides a set of criteria relevant to the question of whether certain activities should be 

considered “incidental” to a project. These criteria are: 

i. the nature of the proposed activities and whether they are subordinate or 

complementary to the designated project; 

ii. whether the activity is within the care and control of the proponent; 

iii. if the activity is to be undertaken by a third party, the nature of the relationship 

between the proponent and the third party and whether the proponent has the 

ability to “direct or influence” the carrying out of the activity; 

iv. whether the activity is solely for the benefit of the proponent or is available for 

other proponents as well; and, 

v. the federal and/or provincial regulatory requirements for the activity. 

[404] The Board does not advert to, or grapple with, these criteria in its report. Had the Board 

grappled with these criteria it would have particularly considered whether marine shipping is 
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subordinate or complementary to the Project and whether Trans Mountain is able to “direct or 

influence” aspects of tanker operations. 

[405] In this regard, Trans Mountain stated in its application, on pages 8A-33 to 8A-34, that 

while it did not own or operate the vessels calling at the Westridge Marine Terminal, “it is an 

active member in the maritime community and works with BC maritime agencies to promote 

best practices and facilitate improvements to ensure the safety and efficiency of tanker traffic in 

the Salish Sea.” Trans Mountain also referenced its Tanker Acceptance Standard whereby it can 

prevent any tanker not approved by it from loading at the Westridge Marine Terminal. 

[406] The Board recognized Trans Mountain’s ability to give directions to tanker operators in 

Conditions 133, 134 and 144 where, among other things, the Board required Trans Mountain to: 

 confirm that it had implemented its commitments to enhanced tug escort by 

prescribing minimum tug capabilities required to escort outbound, laden tankers 

and by including these minimum capabilities as part of its Tanker Acceptance 

Standard; 

 file an updated Tanker Acceptance Standard and a summary of any revisions 

made to the Standard; and, 

 file annually a report documenting the continued implementation of Trans 

Mountain’s marine shipping-related commitments noted in Condition 133, any 

instances of non-compliance with Trans Mountain’s requirements and the steps 

taken to correct instances of non-compliance. 

[407] To similar effect, as discussed below in more detail, Trans Mountain committed in the 

TERMPOL review process to require, through its tanker acceptance process, that tankers steer a 

certain course upon exiting the Juan de Fuca Strait. 
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[408] Trans Mountain’s ability to “direct or influence” tanker operations was a relevant factor 

for the Board to consider. 

[409] The Board’s reasons do not well-explain its scoping decision, do not grapple with the 

relevant criteria and appear to be based on a rationale that is not supported by the statutory 

scheme. As explained in more detail below, it follows that the Board failed to comply with its 

statutory obligation to scope and assess the Project so as to provide the Governor in Council with 

a “report” that permitted the Governor in Council to make its decision. 

[410] It follows that it is necessary to consider the respondents’ alternate submission that the 

assessment the Board conducted was, nevertheless, substantially adequate such that the Governor 

in Council could rely upon it for the purpose of assessing the public interest and the 

environmental effects of the Project. To do this I will first consider the deficiencies said to arise 

from the assessment of Project-related shipping under the National Energy Board Act, as 

opposed to its assessment under the Canadian Environmental Assessment Act, 2012. I will then 

turn to the Board’s findings, as set out in its report, in order to determine whether the Board’s 

report was materially deficient or substantially adequate. 

(i) The deficiencies said to arise from the Board’s assessment 
of Project-related marine shipping under the National 
Energy Board Act 

[411] Had the Project been defined to include Project-related marine shipping, subsection 19(1) 

of the Canadian Environmental Assessment Act, 2012 would have required the Board to 
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consider, and make findings, concerning the factors enumerated in section 19. In the present 

case, these include: 

 the environmental effects of marine shipping, including the environmental effects 

of malfunctions or accidents that may occur in connection with the designated 

project, and any cumulative effects likely to result from the designated project in 

combination with other physical activities that have or will be carried out; 

 the significance of these effects; 

 mitigation measures that are technically and economically feasible that would 

mitigate any significant adverse effects of marine shipping; and, 

 alternative means of carrying out the designated project that are technically and 

economically feasible. This would include alternate shipping routes. 

[412] I now turn to address the Board’s consideration of Project-related shipping. 

(ii) The Board’s consideration of Project-related marine 
shipping and its findings 

[413] I begin by going back to the Board’s statement, quoted above at paragraph 398, that 

“potential environmental and socio-economic effects of Project-related tanker traffic, including 

the potential effects of accidents or malfunctions that may occur” were relevant to the Board’s 

consideration of the public interest under the National Energy Board Act. In this context, in order 

to ensure that the Board had sufficient information about those effects, the Board developed the 

specific filing requirements referred to by the Board in the passage quoted above. 

[414] These filing requirements required Trans Mountain to provide a detailed description of 

the increase in marine shipping activities including: the frequency of passages, passage routing, 
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speed, and passage transit time; and, the alternatives considered, such as passage routing, 

frequency of passages and tanker type utilized. 

[415] Trans Mountain’s assessment of accidents and malfunctions related to the increase in 

marine shipping was required to include descriptions of matters such as: 

 measures to reduce the potential for accidents and malfunctions to occur, 

including an overview of relevant regulatory regimes; 

 credible worst case spill scenarios and smaller spill scenarios; 

 the fate and behaviour of any hydrocarbons that may be spilled; 

 the potential environmental and socio-economic effects of credible worst case 

spill scenarios and smaller spill scenarios, taking into account the season-specific 

behaviour, trajectory, and fate of the hydrocarbon(s) spilled, as well as the range 

of weather and marine conditions that could prevail during the spill event; and, 

 Trans Mountain’s preparedness and response planning, including an overview of 

the relevant regulatory regimes. 

[416] Trans Mountain was required to provide information on navigation and safety including: 

 an overview of the relevant regulatory regimes and the role of the different 

organizations involved; 

 any additional mitigation measures in compliance with, or exceeding regulatory 

requirements, proposed by Trans Mountain to further facilitate marine shipping 

safety; and, 

 an explanation of how the regulatory regimes and any additional measures 

promote the safety of the increase in marine shipping activities. 

[417] The filing requirements also required specific information relating to all mitigation 

measures related to the increase in marine shipping activities. 
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[418] I now turn to specifically consider Chapter 14 of the Board’s report and its consideration 

of the Project-related increase in marine shipping activities. Because the applicants’ primary 

concern centers on the Project’s impact on the Southern resident killer whales and their use, I 

will focus on the Board’s consideration of this endangered species, including spill prevention and 

the effects of spills. The Board did also consider and make findings about the impact of 

increased Project-related shipping on air emissions, greenhouse gases, marine and fish habitat, 

marine birds, socio-economic effects, heritage resources and human health effects. 

[419] The Board began by describing the extent of existing, future, and Project-related shipping 

activities. It then moved to a review of the regulatory framework and some federal improvement 

initiatives. The Board’s report describes how marine shipping is regulated under the Canada 

Shipping Act, 2001, S.C. 2001, c. 26 and administered by Transport Canada, the Canadian Coast 

Guard and other government departments. 

[420] The Board then moved, in Section 14.3, to the assessment of the effects of increased 

marine shipping, focusing on changes to the environmental and socio-economic setting caused 

by the routine operation of Project-related marine vessels. It noted that while it assessed the 

potential environmental and socio-economic factors of increased marine shipping as part of its 

public interest determination under the National Energy Board Act, the Board “followed an 

approach similar to the environmental assessment conducted under [the Canadian Environmental 

Assessment Act, 2012] … to the extent it was appropriate, to inform the Board’s public interest 

determination.” 
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[421] The Board went on to explain that in order to consider whether the effects of marine 

shipping were likely to cause significant environmental effects, it considered the existing 

regulatory scheme in the absence of any specific mitigation measures. This reflected the Board’s 

view that since marine shipping was beyond its regulatory authority, it did not have the ability to 

impose specific mitigation conditions to address environmental effects of Project-related marine 

shipping. The Board also explained that it considered any cumulative effects that were likely to 

arise from Project-related shipping, in combination with environmental effects arising from other 

current or reasonably foreseeable marine vessel traffic in the area. 

[422] Finally, before turning to its assessment of the Project’s effects, the Board stated that its 

assessment had considered: 

 adverse impacts of Project-related marine shipping on Species at Risk Act 

(SARA)-listed wildlife species and their critical habitat; 

 all reasonable alternatives to Project-related marine shipping that would reduce 

impact on SARA-listed species’ critical habitat; and, 

 measures to avoid or lessen any adverse impacts, consistent with applicable 

recovery strategies or action plans. 

[423] The Board then went on to make the following findings and statements with respect to 

marine mammals generally: 

 Underwater noise from Project-related marine vessels would result in sensory 

disturbances to marine mammals. The disturbance is expected to be long-term as 

it is likely to occur for the duration of operations of Project-related vessel traffic. 

 When assessing the impact of Project-related shipping on specific species, the 

Board’s approach was to consider the temporal and spatial impact, and its 

reversibility. 
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 Project-related marine vessels have the potential to strike a marine mammal, 

which could result in lethal or non-lethal effects. Further, the increase in Project-

related marine traffic would contribute to the cumulative risk of marine mammal 

vessel strikes. The Board acknowledged Trans Mountain’s commitment to 

provide explicit guidance for reporting both marine mammal vessel strikes and 

mammals in distress to appropriate authorities. 

 The Board accepted the evidence of the Department of Fisheries and Oceans and 

Trans Mountain to the effect that there were no direct mitigation measures that 

Trans Mountain could apply to reduce or eliminate potential adverse effects from 

Project-related tankers. It recognized that altering vessel operations, for example 

by shifting shipping lanes away from marine mammal aggregation areas or 

reducing marine vessel speed, could be an effective mitigation measure. However, 

these specific measures were outside of the Board’s regulatory authority, and out 

of Trans Mountain’s control. The Board encouraged other regulatory authorities, 

such as Transport Canada or Fisheries and Oceans Canada to explore initiatives 

that would aim to reduce the potential effects of marine vessels on marine 

mammals. 

 The Board recognized initiatives currently underway, or proposed, and noted 

Trans Mountain’s commitment to participate in some of these initiatives. The 

Board imposed Condition 132 requiring Trans Mountain to develop a Marine 

Mammal Protection Program, and to undertake or support initiatives that focus on 

understanding and mitigating Project-related effects. Such Protection Program is 

to be filed prior to the commencement of Project operations. 

 The Board explained that Condition 132 was meant to ensure that Trans Mountain 

fulfilled its commitments to participate in the development of industry-wide 

shipping practices in conjunction with the appropriate authorities. At the same 

time, the Board recognized that the Marine Mammal Protection Program offered 

no assurance that effective mitigation would be developed and implemented to 

address Project-related effects on marine mammals. 

 The Board acknowledged the recommendation of the Department of Fisheries and 

Oceans that Trans Mountain explore the use of marine mammal on-board 
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observers on Project-related marine vessels. The Board expressed its agreement 

and set out its expectation that it would see an initiative of this type incorporated 

as part of Trans Mountain’s Marine Mammal Protection Program. 

[424] The Board also acknowledged Trans Mountain’s commitment to require Project-related 

marine vessels to meet any future guidelines or standards for reducing underwater noise from 

commercial vessels as they come into force. 

[425] The Board went on to make the following findings with specific reference to the Southern 

resident killer whale: 

 The Southern resident killer whale population has crossed a threshold where any 

additional adverse environmental effects would be considered significant. The 

current level of vessel traffic in the regional study area and the predicted future 

increase of vessel traffic in that area, even excluding Project-related marine 

vessels, “have and would increase the pressure on the Southern resident killer 

whale population.” 

 The Board expressed its expectation that Project-related marine vessels would 

represent a maximum of 13.9% of all vessel traffic in the regional study area, 

excluding the Burrard Inlet, and would decrease over time as the volume of 

marine vessel movements in the area is anticipated to grow. Therefore, while the 

effects from Project-related marine vessels would be a small fraction of the total 

cumulative effects, the Board acknowledged that this increase in marine vessels 

associated with the Project “would further contribute to cumulative effects that 

are already jeopardizing the recovery of the Southern resident killer whale. The 

effects associated with Project-related marine vessels will impact numerous 

individuals of the Southern resident killer whale population in a habitat identified 

as critical to the recovery”. The Board classified these effects as “high 

magnitude”. Consequently, the Board found that “the operation of Project-related 
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marine vessels is likely to result in significant adverse effects to the Southern 

resident killer whale.” 

 The Board recognized that the “Recovery Strategy for the Northern and Southern 

Resident Killer Whale” prepared by the Department of Fisheries and Oceans 

identified vessel noise as “a threat to the acoustic integrity of Southern resident 

killer whale critical habitat, and that physical and acoustic disturbance from 

human activities may be key factors causing depletion or preventing recovery of 

resident killer whale populations.” 

 The Board noted that the death of a Southern resident killer whale from a Project-

related marine vessel collision, despite the low likelihood of such an event, would 

have population level consequences. The Board acknowledged that Project-

related marine vessels would encounter a killer whale relatively often, however, 

“given the limited number of recorded killer whale marine vessel strikes and the 

potential avoidance behaviors of killer whales” the Board accepted the evidence 

of Trans Mountain and the Department of Fisheries and Oceans that the 

probability of a Project-related marine mammal vessel strike on a Southern 

resident killer whale was low. 

 The Board expressed the view that the recovery of the Southern resident killer 

whale requires complex, multi-party initiatives, and that the Department of 

Fisheries and Oceans and other organizations are currently undertaking numerous 

initiatives to support the recovery of the species, including finalizing an action 

plan. The Board acknowledged Trans Mountain’s commitment to support the 

objectives and recovery measures identified in the action plan. The draft action 

plan included a detailed prioritized list of initiatives. The Board expressed its 

expectation that Trans Mountain would support these initiatives within the Marine 

Mammal Protection Program. The Board encouraged initiatives, including 

initiatives of the federal government, to prioritize and implement specific 

measures to promote recovery of the species. 

 Finally, the Board concluded that “the operation of Project-related marine vessels 

is likely to result in significant adverse effects to the Southern resident killer 

whale.” 
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[426] The Board then considered the impact of marine shipping on the traditional use of marine 

resources by Indigenous communities, finding that: 

 There would be disruptions to Indigenous marine vessels and harvesters, and this 

may disrupt activities or access to specific sites. However, in the Board’s view 

these disruptions would be temporary, occurring only during the period of time 

when Project-related tanker vessels are in transit. Thus, it was of the view that 

Indigenous marine vessel users would maintain the ability to continue to harvest 

marine resources and to access subsistence and cultural sites in the presence of 

these periodic and short-term disruptions. 

 Therefore, the Board found that, with the exception of the effects on the Southern 

resident killer whale, the magnitude of effects of Project-related marine vessel 

traffic on traditional marine resource uses, activities and sites would be low. 

 Given the low frequency, duration and magnitude of effects associated with 

potential disruptions, and Trans Mountain’s commitments to provide regular 

updated information on Project-related marine vessel traffic to Indigenous 

communities, the Board found that adverse effects on traditional marine resource 

uses, activities and sites were not likely and that, overall, Project-related marine 

traffic’s contribution to overall effects related to changes in traditional marine use 

patterns was not likely to be significant. 

 Project-related marine traffic’s contribution to cumulative effects was found to be 

of low to medium magnitude, and reversible in the long term. The Board therefore 

found significant adverse cumulative effects associated with Project-related 

marine vessel traffic on traditional marine resource use was not likely to be 

significant, with the exception of effects associated with the traditional use of the 

Southern resident killer whale, which were considered significant. 

 Recognizing the cultural importance of the killer whale to certain Indigenous 

groups, the Board found that “the increase in marine vessel traffic associated with 

the Project is likely to result in significant adverse effects on the traditional 

Aboriginal use associated with the Southern resident killer whale.” 
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[427] Finally, in Sections 14.4 to 14.6 the Board considered spill prevention. It made the 

following findings: 

 The Board accepted the evidence filed by Trans Mountain regarding marine 

shipping navigation and safety, including the reports filed as part of the 

TERMPOL Review Process. 

 Although a large spill from a tanker associated with the Project would result in 

significant adverse environmental and socio-economic effects, such an event is 

not likely. 

 Even with response efforts, any large spill would result in significant adverse 

environmental and socio-economic effects. 

 Trans Mountain, in conjunction with the Western Canada Marine Response 

Corporation, proposed appropriate measures to respond to potential oil spills from 

Project-related tankers. These proposed measures exceed regulatory requirements 

and would result in a response capacity that is double, and a delivery time that is 

half, that required by the existing planning standards. The Board gave substantial 

weight to the fact that the TERMPOL Review Committee and the Canadian Coast 

Guard did not identify any particular concerns with marine spill response 

planning associated with the Project. 

 The environmental effects of a spill from a tanker would be highly dependent on 

the particular circumstances, such as the amount and the type of product(s) 

spilled, the location of the spill, the response time, the effectiveness of 

containment and cleanup, the valued components that were impacted, and the 

weather and time of year of the spill. 

 A small spill, quickly contained, could have adverse effects of low magnitude, 

whereas a credible worst-case spill could have adverse effects of larger 

geographic extent and longer duration, and such effects would probably be 

significant. Moreover, spills could impact key marine habitats such as salt 

marshes, eelgrass beds and kelp forests, which could, in turn, affect the numerous 

species that rely upon them. Spills could also affect terrestrial species along the 

coastline, including SARA-listed terrestrial plant species. 
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 Although impacts from a credible worst-case spill would probably be adverse and 

significant, natural recovery of the impacted areas and species would likely return 

most biological conditions to a state generally similar to pre-spill conditions. Such 

recovery might be as quick as a year or two for some valued components, or 

might take as long as a decade or more for others. Valuable environmental values 

and uses could be lost or diminished in the interim. For some valued components, 

including certain SARA-species, recovery to pre-spill conditions might not occur. 

 Mortality of individuals of SARA-listed species could result in population level 

impacts and could jeopardize recovery. For example, the impact on a Southern 

resident killer whale of exposure to an oil spill potentially would be catastrophic. 

 There is a very low probability of a credible worst-case event. 

 The effects of a credible worst-case spill on the current use of lands, waters and 

resources for traditional purposes by Indigenous people would likely be adverse 

and significant. However, the probability of such a worst-case event is very low. 

[428] With respect to the Board’s reference to the report of the TERMPOL Review Committee, 

one of the topics dealt with in that report was Project routing. It was noted, in Section 3.2, that 

the “shipping route to and from Trans Mountain’s terminal to the open sea is well-established 

and used by deep sea tankers as well as other vessel types such as cargo vessels, cruise ships and 

ferries.” Later in the report it was noted that “Aframax class tankers currently use the proposed 

route, demonstrating that tanker manoeuvrability issues are not a concern.” 

[429] Notwithstanding, the Review Committee did make one finding with respect to the 

shipping route. Finding 9 was to the effect that “Trans Mountain’s commitment to require via its 

tanker acceptance process that Project tankers steer a course no more northerly than due West 

(270°) upon exiting the Juan de Fuca Strait will enhance safety and protection of the marine 

environment by providing the shortest route out of the Canadian” economic exclusion zone. 
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[430] Returning to the Board’s report, the end result of the Board’s assessment of the Project 

was that, notwithstanding the impacts of the Project upon the Southern resident killer whales and 

Indigenous cultural uses associated with them, with the implementation of Trans Mountain’s 

environmental protection procedures and mitigation, and the Board’s recommended conditions, 

the Project is not likely to cause significant adverse environmental effects. This was the Board’s 

recommendation under section 29 of the Canadian Environmental Assessment Act, 2012. 

(iii) Was the Board’s assessment of Project-related marine 
shipping substantially adequate? 

[431] I begin with the Board’s description of its approach to the assessment of marine shipping. 

It “followed an approach similar to the environmental assessment conducted under” the 

Canadian Environmental Assessment Act, 2012 “to the extent it was appropriate”. Consistent 

with this approach, the Board’s filing requirements in respect of marine shipping required Trans 

Mountain to provide information about mitigation measures and alternatives—factors which 

subsection 19(1) of the Canadian Environmental Assessment Act, 2012 require be considered in 

an environmental assessment. 

[432] Bearing in mind that the primary focus of the applicants’ concern about the Board’s 

assessment of Project-related marine shipping is the Board’s assessment of the adverse effects of 

the Project on Southern resident killer whales, the previous review of the Board’s findings 

demonstrates that the Board considered the Project’s effects on the Southern resident killer 

whales, including the environmental effects of malfunctions or accidents that might occur, the 

significance of those effects and the cumulative effects of the Project on efforts to promote 
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recovery of the species. The Board found the operation of the Project-related tankers was likely 

to result in significant, adverse effects to the Southern resident killer whale population. 

[433] Given the Board’s finding that the Project was likely to result in significant adverse 

effects on the Southern resident killer whale, and its finding that Project-related marine vessel 

traffic would further contribute to the total cumulative effects (which were determined to be 

significant), the Board found that the increase in marine vessel traffic associated with the Project 

is likely to result in significant adverse effects on the traditional Indigenous use associated with 

the Southern resident killer whale. 

[434] The Board then considered mitigation measures through the limited lens of its regulatory 

authority. It found there were no direct mitigation measures Trans Mountain could apply to 

reduce or eliminate potential adverse effects from Project-related tankers. 

[435] The Board stated that it considered all reasonable alternatives to Project-related marine 

shipping that would reduce the impact on SARA-listed species’ critical habitat. This would 

include the critical habitat of the Southern resident killer whale. As part of this consideration, the 

Board directed Information Request No. 2 to Trans Mountain. In material part, Trans Mountain 

responded that the only known potential mitigation measures relevant to the Salish Sea to reduce 

the risk of marine mammal vessel strikes would be to alter the shipping lanes in order to avoid 

sensitive habitat (that is areas where whales aggregate), and to set speed restrictions. Trans 

Mountain advised that shipping lanes and speed restrictions are set at the discretion of Transport 

Canada. 
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[436] Thereafter, the Board issued an Information Request to Transport Canada that, among 

other things, requested Transport Canada to summarize any initiatives it was currently 

supporting or undertaking that evaluated potential alternative shipping lanes or vessel speed 

reductions along the southern coast of British Columbia with the intent of reducing impacts on 

marine mammals from marine shipping. Transport Canada responded that it was “not currently 

contemplating alternative shipping lanes or vessel speed restrictions for the purpose of reducing 

impacts on marine mammals from marine shipping in British Columbia”. However, Transport 

Canada noted it was participating in the Enhancing Cetacean Habitat and Observation Program 

led by Port Metro Vancouver. 

[437] Transport Canada’s statement that it had no current intent to make alterations to shipping 

lanes or to impose vessel speed restrictions would seem to have pre-empted further consideration 

of routing alternatives by the Board. 

[438] This review of the Board’s report has shown that the Board in its assessment of Project-

related marine shipping considered: 

 the effects of Project-related marine shipping on Southern resident killer whales; 

 the significance of the effects; 

 the cumulative effect of Project-related marine shipping on the recovery of the 

Southern resident killer whale population; 

 the resulting significant, adverse effects on the traditional Indigenous use 

associated with the Southern resident killer whale; 

 mitigation measures within its regulatory authority; and, 

 reasonable alternatives to Project-related marine shipping. 
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[439] Given the Board’s approach to the assessment and its findings, the Board’s report was 

adequate for the purpose of informing the Governor in Council about the effects of Project-

related marine shipping on the Southern resident killer whales and their use by Indigenous 

groups. The Board’s report adequately informed the Governor in Council of the significance of 

these effects, the Board’s view there were no direct mitigation measures Trans Mountain could 

apply to reduce potential adverse effects from Project-related tankers, and that there were 

potential mitigation measures beyond the Board’s regulatory authority and so not the subject of 

proper consideration by the Board or conditions. Perhaps most importantly, the report put the 

Governor in Council on notice that the Board defined the Project not to include Project-related 

marine shipping. This decision excluded the effects of Project-related shipping from the 

definition of the Project as a designated project and allowed the Board to conclude that, as it 

defined the Project, the Project was not likely to cause significant adverse effects. 

[440] The Order in Council and its accompanying Explanatory Note demonstrate that the 

Governor in Council was fully aware of the manner in which the Board had assessed Project-

related marine shipping under the National Energy Board Act. The Governor in Council was also 

fully aware of the effects of Project-related marine shipping identified by the Board and that the 

operation of Project-related vessels is likely to result in significant adverse effects upon both the 

Southern resident killer whale and Indigenous cultural uses of this endangered species. 

[441] Having found that the Governor in Council understood the Board’s approach and 

resulting conclusions, it remains to consider the reasonableness of the Governor in Council’s 
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reliance on the Board’s report to approve the Project. This is considered below, after considering 

the applicants’ submissions with respect to the Species at Risk Act. 

(e) Did the Board err in its treatment of the Species at Risk Act? 

[442] The purposes of the Species at Risk Act are: to prevent wildlife species from being 

extirpated or becoming extinct; to provide for the recovery of wildlife species that are extirpated, 

endangered or threatened as a result of human activity; and, to manage species of special concern 

to prevent them from becoming endangered or threatened (section 6). 

[443] Important protections are found in section 77 of the Act, which is intended to protect the 

critical habitat of listed wildlife species, and section 79, which is intended to protect listed 

wildlife species and their critical habitat from new projects. Listed wildlife species are those 

species listed in Schedule 1 of the Act, a list of wildlife species at risk. Sections 77 and 79 are set 

out in the Appendix to these reasons. 

[444] Raincoast and Living Oceans argue that as a result of unreasonably defining the 

designated project not to include Project-related marine shipping, the Board failed to meet the 

requirement of subsection 79(2) of the Species at Risk Act. As a result of this error they say it 

was unreasonable for the Governor in Council to rely upon the Board’s report without first 

ensuring that the Board had complied with subsection 79(2) of the Act with respect to Southern 

resident killer whales. They also argue that it was unreasonable for the Governor in Council not 

to comply with its additional, independent obligations under subsection 77(1) of the Species at 

Risk Act. 
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[445] I will deal first with the applicability of section 79 of the Act. 

(i) Did the Board err by concluding that section 79 of the 
Species at Risk Act did not apply to its consideration of the 
effects of Project-related marine shipping? 

[446] Section 79 obligates every person required “to ensure that an assessment of the 

environmental effects of a project is conducted” to: 

i. promptly notify the competent minister or ministers if the project “is likely to 

affect a listed wildlife species or its critical habitat.” (subsection 79(1)); 

ii. identify the adverse effects of the project on the listed wildlife species and its 

critical habitat (subsection 79(2)); and, 

iii. if the project is carried out, ensure that measures are taken “to avoid or lessen 

those effects and to monitor them.” The measures taken must be taken in a way 

that is consistent with any applicable recovery strategy and action plans 

(subsection 79(2)). 

[447] Subsection 79(3) defines a “project” to mean, among other things, a designated project as 

defined in subsection 2(1) of the Canadian Environmental Assessment Act, 2012. 

[448] The Board acknowledged its obligations under section 79 of the Species at Risk Act in the 

course of its environmental assessment (Chapter 10, page 161). However, because it had not 

defined the designated project to include Project-related marine shipping, the Board rejected 

Living Oceans’ submission that the Board’s obligations under section 79 of the Species at Risk 

Act applied to its consideration of the effects of Project-related marine shipping on the Southern 

resident killer whale (Chapter 14, page 332). Notwithstanding this conclusion that section 79 did 

not apply, for reasons that are not explained in its report, the Board did comply with the 
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obligation under subsection 79(1) to notify the responsible ministers that the Project might affect 

Southern resident killer whales and their habitat. The Board did this by letter dated April 23, 

2014 (a letter sent approximately three weeks after the Board made its scoping decision). 

[449] I have found that the Board unjustifiably excluded Project-related marine shipping from 

the Project’s description. It follows that the failure to apply section 79 of the Species at Risk Act 

to its consideration of the effects of Project-related marine shipping on the Southern resident 

killer whale was also unjustified. 

[450] Both Canada and Trans Mountain argue that, nonetheless, the Board substantially 

complied with its obligations under section 79 of the Species at Risk Act. Therefore, as with the 

issue of Project-related marine shipping, the next question is whether the Board substantially 

complied with its obligations under section 79. 

(ii) Did the Board substantially comply with its obligations 
under section 79 of the Species at Risk Act? 

[451] The respondents argue that, in addition to complying with the notification requirement 

found in subsection 79(1), the Board considered: 

 the adverse impacts of marine shipping on listed wildlife species and their critical 

habitat; 

 all reasonable alternatives to marine shipping that would reduce impact on listed 

species’ critical habitat; and 

 measures, consistent with the applicable recovery strategies or action plans, to 

avoid or lessen any adverse impacts of the Project. 
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[452] Canada and Trans Mountain submit that as a result the Board met its requirements 

“where possible.” (Trans Mountain’s memorandum of fact and law, paragraph 120). On this last 

point, Trans Mountain submits that the Board lacked authority to impose conditions or otherwise 

ensure that measures were taken to avoid or lessen the effects of marine shipping on species at 

risk. Thus, while the Board could identify potential mitigation measures, and encourage the 

appropriate regulatory authorities to take further action, it could not ensure compliance with 

subsection 79(2) of the Species at Risk Act. 

[453] Canada and Trans Mountain have accurately summarized the Board’s findings that are 

relevant to its consideration of Project-related shipping in the context of the Species at Risk Act. 

However, I do not accept their submission that the Board’s consideration of the Project’s impact 

on the Southern resident killer whale substantially complied with its obligation under section 79 

of the Species at Risk Act. I reach this conclusion for the following reason. 

[454] By defining the Project not to include Project-related marine shipping, the Board failed to 

consider its obligations under the Species at Risk Act when it considered the Project’s impact on 

the Southern resident killer whale. Had it done so, in light of its recommendation that the Project 

be approved, subsection 79(2) of the Species at Risk Act required the Board to ensure, if the 

Project was carried out, that “measures are taken to avoid or lessen” the Project’s effects on the 

Southern resident killer whale and to monitor those measures. 

[455] While I recognize the Board could not regulate shipping, it was nonetheless obliged to 

consider the consequences at law of its inability to “ensure” that measures were taken to 
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ameliorate the Project’s impact on the Southern resident killer whale. However, the Board gave 

no consideration in its report to the fact that it recommended approval of the Project without any 

measures being imposed to avoid or lessen the Project’s significant adverse effects upon the 

Southern resident killer whale. 

[456] Because marine shipping was beyond the Board’s regulatory authority, it assessed the 

effects of marine shipping in the absence of mitigation measures and did not recommend any 

specific mitigation measures. Instead it encouraged other regulatory authorities “to explore any 

such initiatives” (report, page 349). While the Board lacked authority to regulate marine 

shipping, the final decision-maker was not so limited. In my view, in order to substantially 

comply with section 79 of the Species at Risk Act the Governor in Council required the Board’s 

exposition of all technically and economically feasible measures that are available to avoid or 

lessen the Project’s effects on the Southern resident killer whale. Armed with this information 

the Governor in Council would be in a position to see that, if approved, the Project was not 

approved until all technically and economically feasible mitigation measures within the authority 

of the federal government were in place. Without this information the Governor in Council 

lacked the necessary information to make the decision required of it. 

[457] The reasonableness of the Governor in Council’s reliance on the Board’s report is 

considered below. 
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[458] For completeness I now turn to the second argument advanced by Raincoast and Living 

Oceans: it was unreasonable for the Governor in Council to fail to comply with its additional, 

independent obligations under subsection 77(1) of the Species at Risk Act. 

(iii) Was the Governor in Council obliged to comply with 
subsection 77(1) of the Species at Risk Act? 

[459] Subsection 77(1) applies when any person or body, other than a competent minister, 

issues or approves “a licence, a permit or any other authorization that authorizes an activity that 

may result in the destruction of any part of the critical habitat of a listed wildlife species”. The 

person or body may authorize such an activity only if they have consulted with the competent 

minister, considered the impact on the species’ critical habitat and formed the opinion that: (a) all 

reasonable alternatives to the activity that would reduce the impact on the critical habitat have 

been considered and the best solution has been adopted; and (b) all feasible mitigation measures 

will be taken to minimize the impact on the critical habitat. 

[460] The Board accepted that: 

… vessel noise is considered a threat to the acoustic integrity of Southern resident 
killer whale critical habitat, and that physical and acoustic disturbance from 
human activities may be key factors causing depletion or preventing recovery of 
resident killer whale populations. 

(report, page 350) 

[461] It also accepted that the impact of a Southern resident killer whale being exposed to an oil 

spill “is potentially catastrophic” (report, page 398). 
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[462] Based on these findings, Raincoast and Living Oceans submit that Project-related 

shipping “may destroy” critical habitat so that subsection 77(1) was engaged. 

[463] I respectfully disagree. The Order in Council directed the Board to issue a certificate of 

public convenience and necessity approving the construction and operation of the expansion 

project. The Governor in Council did not issue or approve a licence, permit or other 

authorization that authorized marine shipping. 

[464] Further, subsection 77(1.1) of the Species at Risk Act provides that subsection 77(1) does 

not apply to the Board when, as in the present case, it issues a certificate pursuant to an order 

made by the Governor in Council under subsection 54(1) of the National Energy Board Act. I 

accept Canada’s submission that Parliament would not have intended to exempt the Board from 

the application of subsection 77(1) while at the same time contemplating that the Governor in 

Council was not exempted and was obliged to comply with subsection 77(1). This is particularly 

so given the Board’s superior expertise in assessing impacts on habitat and mitigation measures. 

If subsection 77(1) applied, the Board’s ability to meet its obligations was superior to that of the 

Governor in Council. 

(f) Conclusion: the Governor in Council erred by relying upon the 
Board’s report as a proper condition precedent to the Governor in 
Council’s decision 

[465] Trans Mountain’s application was complex, raising challenging issues on matters as 

diverse as Indigenous rights and concerns, pipeline integrity, the fate and behaviours of spilled 

hydrocarbons in aquatic environments, emergency prevention, preparedness and response, the 
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need for the Project and its economic feasibility and the effects of Project-related shipping 

activities. 

[466] The approval process was long and demanding for all participants; after the hearing the 

Board was left to review tens of thousands of pages of evidence. 

[467] Many aspects of the Board’s report are not challenged in this proceeding. 

[468] This said, I have found that the Board erred by unjustifiably excluding Project-related 

marine shipping from the Project’s definition. While the Board’s assessment of Project-related 

shipping was adequate for the purpose of informing the Governor in Council about the effects of 

such shipping on the Southern resident killer whale, the Board’s report was also sufficient to put 

the Governor in Council on notice that the Board had unjustifiably excluded Project-related 

shipping from the Project’s definition. 

[469] It was this exclusion that permitted the Board to conclude that section 79 of the Species at 

Risk Act did not apply to its consideration of the effects of Project-related marine shipping. This 

exclusion then permitted the Board to conclude that, notwithstanding its conclusion that the 

operation of Project-related marine vessels is likely to result in significant adverse effects to the 

Southern resident killer whale, the Project (as defined by the Board) was not likely to cause 

significant adverse environmental effects. The Board could only reach this conclusion by 

defining the Project not to include Project-related shipping. 
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[470] The unjustified exclusion of Project-related marine shipping from the definition of the 

Project thus resulted in successive deficiencies such that the Board’s report was not the kind of 

“report” that would arm the Governor in Council with the information and assessments it 

required to make its public interest determination and its decision about environmental effects 

and their justification. In the language of Gitxaala this resulted in a report so deficient that it 

could not qualify as a “report” within the meaning of the legislation and it was unreasonable for 

the Governor in Council to rely upon it. The Board’s finding that the Project was not likely to 

cause significant adverse environmental effects was central to its report. The unjustified failure 

to assess the effects of marine shipping under the Canadian Environmental Assessment Act, 2012 

and the resulting flawed conclusion about the effects of the Project was so critical that the 

Governor in Council could not functionally make the kind of assessment of the Project’s 

environmental effects and the public interest that the legislation requires. 

[471] I have considered the reference in the Explanatory Note to the Order in Council to the 

government’s commitment to the proposed Action Plan for the Southern resident killer whale 

and the then recently announced Oceans Protection Plan. These inchoate initiatives, while 

laudable and to be encouraged, are by themselves insufficient to overcome the material 

deficiencies in the Board’s report because the “report” did not permit the Governor in Council to 

make an informed decision about the public interest and whether the Project is likely to cause 

significant adverse environmental effects as the legislation requires. 
20

18
 F

C
A

 1
53

 (
C

an
LI

I)

cireland
Line

cireland
Line



Page: 162 

 

[472] There remains to consider the issue of the remedy which ought to flow from the 

unreasonable reliance upon the Board’s report. In my view, this is best dealt with following 

consideration of the adequacy of the Crown’s consultation process. 

[473] My conclusion that the Board’s report was so flawed that it was unreasonable for the 

Governor in Council to rely upon it arguably makes it unnecessary to deal with the argument 

advanced on behalf of the Attorney General of British Columbia. It is nonetheless important that 

it be briefly considered. 

3. The challenge of the Attorney General of British Columbia 

[474] As explained above at paragraphs 64 and 65, after the Board submits a report to the 

Governor in Council setting out the Board’s recommendation under section 52 of the National 

Energy Board Act about whether a certificate of public convenience and necessity should issue, 

the Governor in Council may, among other options, by order direct the Board to issue a 

certificate of public convenience and necessity. Irrespective of the option selected, the Governor 

in Council’s order “must set out the reasons for making the order” (subsection 54(2) of the 

National Energy Board Act). The Attorney General of British Columbia intervened in this 

proceeding to argue that, in breach of this statutory obligation, the Governor in Council failed to 

give reasons explaining why the Project is not likely to cause significant adverse environmental 

effects and why the Project is in the public interest. 

[475] The Attorney General also argued in its written memorandum, but not orally, that the 

Governor in Council failed to consider the “disproportionate impact of Project-related marine 
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shipping spill risks on the Province of British Columbia”. This failure is said to render the 

Governor in Council’s decision unreasonable. 

[476] In consequence, the Attorney General of British Columbia supports the request of the 

applicants that the Governor in Council’s Order in Council be set aside. 

(a) Did the Governor in Council fail to comply with the obligation to 
give reasons? 

[477] The lynchpin of the Attorney General’s argument is his submission that the Governor in 

Council’s reasons must be found “within the four corners of the Order in Council” and nowhere 

else. Thus, the Attorney General submits that it is impermissible to have regard to the 

accompanying Explanatory Note or to documents referred to in the Explanatory Note, including 

the Board’s report and the Crown Consultation Report. Read in this fashion, the Order in Council 

does not explain why the Governor in Council found the Project is not likely to cause any 

significant adverse environmental effects or was in the public interest. 

[478] I respectfully reject the premise of this submission. Subsection 54(2) does not dictate the 

form the Governor in Council’s reasons should take, requiring only that the “order must set out 

the reasons”. Given the legislative nature and the standard format of an Order in Council 

(generally a series of recitals followed by an order) Orders in Council are not well-suited to the 

provision of lengthy reasons. In the present case, the two-page Order in Council was 

accompanied by the 20-page Explanatory Note. They were published together in the Canada 

Gazette. Given this joint publication, it would, in my view, be unduly formalistic to set aside the 
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Order in Council on the ground that the reasons found in the attached Explanatory Note were 

placed in an attachment to the order, and not within the “four square corners” of the order. 

[479] Similarly, it would be unduly formalistic not to look to the content of the Board’s report 

that informed the Governor in Council when rendering its decision. The Order in Council 

specifically referenced the Board’s report and the terms and conditions set out in an appendix to 

the report, and expressly accepted the Board’s public interest recommendation. This conclusion 

that the Order in Council may be read with the Board’s report is consistent with this Court’s 

decision in Gitxaala, where the Court accepted Canada’s submission that the Order in Council 

should be read together with the findings and recommendations in the report of the joint review 

panel. This Court read the Order in Council together with the report and other documents in the 

record and found that the Governor in Council had met its statutory obligation to give reasons. 

[480] I therefore find that the Governor in Council also in this case complied with its statutory 

obligation to give reasons. 

(b) Did the Governor in Council fail to consider the impact of Project-
related shipping spill risks on the Province of British Columbia? 

[481] I disagree that the Governor in Council failed to consider the impact of shipping spill 

risks. The Explanatory Note shows the Governor in Council considered that: 

 The Board found the risk of a major crude oil spill occurring was low 

(Explanatory Note, page 10). 

 The Board imposed conditions relating to accidents and malfunctions 

(Explanatory Note, page 13). 
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[482] Under the heading “Government response to what was heard” the Explanatory Note set 

out the following about the risk of spills: 

Communities are deeply concerned about the risk and impacts that oil spills pose 
to their land, air, water and communities. In addition to the terms and conditions 
related to spills identified by the NEB, land-based oil spills are subject to both 
federal and provincial jurisdiction. Federally regulated pipelines are subject to 
NEB regulation and oversight, which requires operators to develop 
comprehensive emergency management programs and collaborate with local 
responders in the development of these programs. B.C. also recently implemented 
regulations under the provincial Environmental Management Act to strengthen 
provincial oversight and require industry and government to collaborate in 
response to spills in B.C. 

The Government recently updated its world-leading pipeline safety regime 
through the Pipeline Safety Act, which came into force in June 2016. The Act 
implements $1 billion in “absolute liability” for companies operating major crude 
oil pipelines to clarify that operators will be responsible for all costs associated 
with spills irrespective of fault up to $1 billion; operators remain liable on an 
unlimited basis beyond this amount when they are negligent or at fault. The Act 
also requires proponents to carry cash on hand to ensure they are in a position to 
immediately respond to emergencies. 

With respect to ship source spills, the Government recently announced $1.5 
billion in new investment in a national Oceans Protection Plan to enhance its 
world-leading marine safety regime. The Oceans Protection Plan has four main 
priority areas: 

 creating a world-leading marine safety system that 
improves responsible shipping and protects Canada’s 
waters, including new preventative and response measures; 

 restoring and protecting the marine ecosystems and 
habitats, using new tools and research; 

 strengthening partnerships and launching co-management 
practices with Indigenous communities, including building 
local emergency response capacity; and 

 investing in oil spill cleanup research and methods to 
ensure that decisions taken in emergencies are evidence-
based. 

The Plan responds to concerns related to potential marine spills by strengthening 
the Coast Guard’s ability to take command in marine emergencies, toughening 
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requirements for industry response to incidents, and by enhancing Indigenous 
partnerships. 

[483] While the Attorney General of British Columbia disagrees with the Governor in 

Council’s assessment of the risk of a major spill from Project-related shipping, there is no merit 

to the submission that the Governor in Council failed to consider the risk of spills posed by 

Project-related shipping. 

[484] I now turn to consider the adequacy of the consultation process. 

D. Should the decision of the Governor in Council be set aside on the ground that 
Canada failed to consult adequately with the Indigenous applicants? 

1. The applicable legal principles 

[485] Before commencing the analysis, it is helpful to discuss briefly the principles that have 

emerged from the jurisprudence which has considered the scope and content of the duty to 

consult. As explained in the opening paragraphs of these reasons, the applicable principles are 

not in dispute; what is in dispute is whether, on the facts of this case (which are largely agreed), 

Canada fulfilled its constitutional duty to consult. 

[486] The duty to consult is grounded in the honour of the Crown and the protection provided 

for “existing aboriginal and treaty rights” in subsection 35(1) of the Constitution Act, 1982. The 

duties of consultation and, if required, accommodation form part of the process of reconciliation 

and fair dealing (Haida Nation, paragraph 32). 
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[487] The duty arises when the Crown has actual or constructive knowledge of the potential 

existence of Indigenous rights or title and contemplates conduct that might adversely affect those 

rights or title (Haida Nation, paragraph 35). The duty reflects the need to avoid the impairment 

of asserted or recognized rights caused by the implementation of a specific project. 

[488] The extent or content of the duty of consultation is fact specific. The depth or richness of 

the required consultation increases with the strength of the prima facie Indigenous claim and the 

seriousness of the potentially adverse effect upon the claimed right or title (Haida Nation, 

paragraph 39; Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 

S.C.R. 650, paragraph 36). 

[489] When the claim to title is weak, the Indigenous interest is limited or the potential 

infringement is minor, the duty of consultation lies at the low end of the consultation spectrum. 

In such a case, the Crown may be required only to give notice of the contemplated conduct, 

disclose relevant information and discuss any issues raised in response to the notice (Haida 

Nation, paragraph 43). When a strong prima facie case for the claim is established, the right and 

potential infringement is of high significance to Indigenous peoples, and the risk of non-

compensable damage is high, the duty of consultation lies at the high end of the spectrum. While 

the precise requirements will vary with the circumstances, a deep consultative process might 

entail: the opportunity to make submissions; formal participation in the decision-making process; 

and, the provision of written reasons to show that Indigenous concerns were considered and how 

those concerns were factored into the decision (Haida Nation, paragraph 44). 
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[490] Parliament may choose to delegate procedural aspects of the duty to consult to a tribunal. 

[491] The Supreme Court has found the Board to possess both the procedural powers necessary 

to implement consultation and the remedial powers to accommodate, where necessary, affected 

Indigenous claims and Indigenous and treaty rights. The Board’s process can, therefore, be relied 

on by the Crown to fulfil, in whole or in part, the Crown’s duty to consult (Clyde River (Hamlet) 

v. Petroleum Geo-Services Inc., 2017 SCC 40, [2017] 1 S.C.R. 1069, paragraph 34). 

[492] As referenced above at paragraph 284, the Supreme Court has described the Board as 

having considerable institutional expertise both in conducting consultations and in assessing the 

environmental impacts of proposed projects. Where the effects of a proposed project on 

Indigenous or treaty rights substantially overlap with the project’s potential environmental 

impact, the Board “is well situated to oversee consultations which seek to address these effects, 

and to use its technical expertise to assess what forms of accommodation might be available” 

(Clyde River, paragraph 33). 

[493] When the Crown relies on a regulatory or environmental assessment process to fulfil the 

duty to consult, such reliance is not delegation of the Crown’s ultimate responsibility to ensure 

consultation is adequate. Rather, it is a means by which the Crown can be satisfied that 

Indigenous concerns have been heard and, where appropriate, accommodated (Haida Nation, 

paragraph 53). 
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[494] The consultation process does not dictate a particular substantive outcome. Thus, the 

consultation process does not give Indigenous groups a veto over what can be done with land 

pending final proof of their claim. What is required is a process of balancing interests—a process 

of give and take. Nor does consultation equate to a duty to agree; rather, what is required is a 

commitment to a meaningful process of consultation (Haida Nation, paragraphs 42, 48 and 62). 

[495] Good faith consultation may reveal a duty to accommodate. Where there is a strong 

prima facie case establishing the claim and the consequence of proposed conduct may adversely 

affect the claim in a significant way, the honour of the Crown may require steps to avoid 

irreparable harm or to minimize the effects of infringement (Haida Nation, paragraph 47). 

[496] Good faith is required on both sides in the consultative process: “The common thread on 

the Crown’s part must be ‘the intention of substantially addressing [Aboriginal] concerns’ as 

they are raised […] through a meaningful process of consultation” (Haida Nation, paragraph 42). 

The “controlling question in all situations is what is required to maintain the honour of the 

Crown and to effect reconciliation between the Crown and the Aboriginal peoples with respect to 

the interests at stake” (Haida Nation, paragraph 45). 

[497] At the same time, Indigenous claimants must not frustrate the Crown’s reasonable good 

faith attempts, nor should they take unreasonable positions to thwart the government from 

making decisions or acting in cases where, despite meaningful consultation, agreement is not 

reached (Haida Nation, paragraph 42). 
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[498] In the present case, much turns on what constitutes a meaningful process of consultation. 

[499] Meaningful consultation is not intended simply to allow Indigenous peoples “to blow off 

steam” before the Crown proceeds to do what it always intended to do. Consultation is 

meaningless when it excludes from the outset any form of accommodation (Mikisew Cree First 

Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388, 

paragraph 54). 

[500] The duty is not fulfilled by simply providing a process for exchanging and discussing 

information. There must be a substantive dimension to the duty. Consultation is talking together 

for mutual understanding (Clyde River, paragraph 49). 

[501] As the Supreme Court observed in Haida Nation at paragraph 46, meaningful 

consultation is not just a process of exchanging information. Meaningful consultation “entails 

testing and being prepared to amend policy proposals in the light of information received, and 

providing feedback.” Where deep consultation is required, a dialogue must ensue that leads to a 

demonstrably serious consideration of accommodation. This serious consideration may be 

demonstrated in the Crown’s consultation-related duty to provide written reasons for the 

Crown’s decision. 

[502] Where, as in this case, the Crown must balance multiple interests, a safeguard requiring 

the Crown to explain in written reasons the impacts of Indigenous concerns on decision-making 
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becomes more important. In the absence of this safeguard, other issues may overshadow or 

displace the issue of impacts on Indigenous rights (Gitxaala, paragraph 315). 

[503] Further, the Crown is obliged to inform itself of the impact the proposed project will have 

on an affected First Nation, and, if appropriate in the circumstances, communicate its findings to 

the First Nation and attempt to substantially address the concerns of the First Nation (Mikisew 

Cree First Nation, paragraph 55). 

[504] Consultation must focus on rights. In Clyde River, the Board had concluded that 

significant environmental effects to marine mammals were not likely and effects on traditional 

resource use could be addressed through mitigation measures. The Supreme Court held that the 

Board’s inquiry was misdirected for the purpose of consultation. The Board was required to 

focus on the Inuit’s treaty rights; the “consultative inquiry is not properly into environmental 

effects per se. Rather, it inquires into the impact on the right” (emphasis in original) (Clyde 

River, paragraph 45). Mitigation measures must provide a reasonable assurance that 

constitutionally protected rights were considered as rights in themselves—not just as an 

afterthought to the assessment of environmental concerns (Clyde River, paragraph 51). 

[505] When consulting on a project’s potential impacts the Crown must consider existing 

limitations on Indigenous rights. Therefore, the cumulative effects and historical context may 

inform the scope of the duty to consult (Chippewas of the Thames, paragraph 42). 
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[506] Two final points. First, where the Crown knows, or ought to know, that its conduct may 

adversely affect the Indigenous right or title of more than one First Nation, each First Nation is 

entitled to consultation based upon the unique facts and circumstances pertinent to it (Gitxaala, 

paragraph 236). 

[507] Second, it is important to understand that the public interest and the duty to consult do 

not operate in conflict. As a constitutional imperative, the duty to consult gives rise to a special 

public interest that supersedes other concerns commonly considered by tribunals tasked with 

assessing the public interest. In the case of the Board, a project authorization that breaches the 

constitutionally protected rights of Indigenous peoples cannot serve the public interest (Clyde 

River, paragraph 40). 

2. The standard to which Canada is to be held in fulfilling the duty 

[508] As briefly explained above at paragraph 226, Canada is not to be held to a standard of 

perfection in fulfilling its duty to consult. The Supreme Court of Canada has expressed this 

concept as follows: 

Perfect satisfaction is not required; the question is whether the regulatory scheme 
or government action “viewed as a whole, accommodates the collective aboriginal 
right in question”: Gladstone, supra, at para. 170. What is required is not 
perfection, but reasonableness. As stated in Nikal, supra, at para. 110, “in … 
information and consultation the concept of reasonableness must come into play. 
… So long as every reasonable effort is made to inform and to consult, such 
efforts would suffice.” The government is required to make reasonable efforts to 
inform and consult. This suffices to discharge the duty. 

(Haida Nation, paragraph 62) 

(underlining added) 
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[509] As in Gitxaala, in this case “the subjects on which consultation was required were 

numerous, complex and dynamic, involving many parties. Sometimes in attempting to fulfil the 

duty there can be omissions, misunderstandings, accidents and mistakes. In attempting to fulfil 

the duty, there will be difficult judgment calls on which reasonable minds will differ.” (Gitxaala, 

paragraph 182). 

[510] Against this legal framework, I turn to the design and execution of Canada’s four-phase 

consultation process. This process began in May 2013 with the filing of the Project description 

and ended in November 2016 with the decision of the Governor in Council to approve the 

Project and direct the issuance of a certificate of public convenience and necessity. 

3. Application of the legal principles to the evidence 

[511] The Indigenous applicants express a myriad of concerns and asserted deficiencies with 

respect to the consultation process. Broadly speaking, they challenge both the design of the 

process and the execution of the process. 

[512] I will deal first with the asserted deficiencies in the design of the process selected and 

followed by Canada, and then consider the asserted deficiencies in the execution of the process. 

(a) Was the consultation process deficient because of the design of the 
process selected and followed by Canada? 

[513] Generally speaking, the most salient concerns expressed with respect to the design of the 

consultation process are the assertions that: 
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i. The consultation framework was unilaterally imposed. 

ii. The National Energy Board process is inadequate for fulfilling consultation 

obligations. 

iii. Insufficient funding was provided. 

iv. The process allowed the Project to be approved when essential information was 

lacking. 

[514] Each assertion will be considered in turn. 

(i) The consultation framework was unilaterally imposed 

[515] There was no substantive consultation with the Indigenous applicants about the four-

phase consultation process. 

[516] However, as Canada argues, the Crown possesses a discretion about how it structures a 

consultation process and how it meets its consultation obligations (Gitxaala, paragraph 203, 

citing Cold Lake First Nations v. Alberta (Tourism, Parks and Recreation), 2013 ABCA 443, 

566 A.R. 259, at paragraph 39). What is required is a process that allows Canada to make 

reasonable efforts to inform and consult (Haida Nation, at paragraph 62). 

[517] Canada’s four-phase consultation process is described above at paragraphs 72 through 75. 

While I deal below with the asserted frailties of the Board’s hearing process in this particular 

case, the Supreme Court has recently re-affirmed that the Crown may rely on a regulatory agency 

to fulfil the Crown’s duty to consult so long as the agency possesses the statutory powers to do 

what the duty to consult requires in the particular circumstances (Chippewas of the Thames,  
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paragraph 32). In the present case, no applicant asserts that the National Energy Board lacked 

any necessary statutory power so as to be able to fulfil in part the Crown’s duty to consult. It 

follows that Canada could rely upon a consultation process which relied in part on the Board’s 

hearing process, so long as Canada remained mindful of its constitutional obligation to ensure 

before approving the Project that consultation was adequate. 

[518] Canada implemented a five-phase consultation framework for the review of the Northern 

Gateway Project. In Gitxaala, this Court found that the framework was reasonable (Gitxaala, 

paragraph 8). When the two consultation frameworks are compared there is little to distinguish 

them. An additional first phase was required in the Northern Gateway framework simply because 

the project was reviewed by a joint review panel, not the Board. 

[519] Given Canada’s discretion as to how the consultation process is structured and the 

similarity of this consultation process to that previously found by this Court to be reasonable, I 

am satisfied that Canada did not act in breach of the duty to consult by selecting the four-phase 

consultation process it adopted. 

(ii) The Board’s process is said to be inadequate for fulfilling 
consultation obligations 

[520] A number of deficiencies are asserted with respect to the Board’s process and its 

adequacy for fulfilling, to the extent possible, consultation obligations. The asserted deficiencies 

include: 

 The Board’s decision not to allow cross-examination of Trans Mountain’s 

evidence. 
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 The Board’s treatment of oral traditional evidence. 

 The Board’s timeframe which is said not to have provided sufficient time for 

affected Indigenous groups to inform themselves of the complexity of the Project 

and to participate with knowledge of the issues and impacts on them. 

 The Board’s failure to consult with affected Indigenous groups about any of the 

decisions the Board made prior to or during the hearing, including the list of 

issues for the hearing, the panel members who would hear the application, the 

design of the regulatory review and the environmental assessment, the decision-

making process and the report and its recommendations. 

 The failure of the Board’s process to provide the required dialogue and 

consultation directly with Canada in circumstances where it is said that 

consultation in Phase III would be too little, too late. 

[521] It is convenient to deal with the first four deficiencies together as the Board’s choice of 

procedures, its decision-making process and its ultimate decision flow from its powers as a 

regulator under the National Energy Board Act and the Canadian Environmental Assessment 

Act, 2012. 

[522] As explained above, the Supreme Court has found that meaningful Crown consultation 

can be carried out wholly or in part through a regulatory process (Chippewas of the Thames, 

paragraph 32). Prior to this decision, concern had been expressed about the tension said to result 

if a tribunal such as the Board were required both to carry out consultation on behalf of the 

Crown and then adjudicate on the adequacy of the consultation. The Supreme Court responded 

that such concern is addressed by observing that while it is the Crown that owes the 

constitutional duty to consult, agencies such as the Board are required to make legal decisions 

that comply with the Constitution. The Supreme Court went on to explain, at paragraph 34, that: 
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When the [Board] is called on to assess the adequacy of Crown consultation, it 
may consider what consultative steps were provided, but its obligation to remain a 
neutral arbitrator does not change. A tribunal is not compromised when it carries 
out the functions Parliament has assigned to it under its Act and issues decisions 
that conform to the law and the Constitution. 

(underlining added) 

[523] Applying these principles to the submissions before this Court, and bearing in mind that 

at this point I am only addressing submissions with respect to the adequacy of the design of the 

consultation process, the Board was required to provide a process that was impartial and fair and 

in accordance with its statutory framework and the Constitution. 

[524] As explained above, section 8 of the National Energy Board Act authorizes the Board to 

make rules about the conduct of hearings before it, and the Board’s rules allow the Board to 

determine whether public hearings held before it are oral or written. Section 52 of the National 

Energy Board Act requires the Board to render its report to the Minister within strict timelines. It 

follows that the Board could decide not to allow oral cross-examination, could determine how 

oral traditional evidence would be received and could schedule the hearing to comply with 

section 52 of the National Energy Board Act so long as, at the end of the hearing, it was satisfied 

that it had exercised its responsibilities in a manner that was fair and impartial and consistent 

with its governing legislation and section 35 of the Constitution Act, 1982. 

[525] Similarly, the Board was authorized as a neutral arbitrator to make the decisions required 

of it under the legislation, including decisions about which issues would be decided during the 

hearing, the composition of the hearing panel and the content of its ultimate report. So long as 

these decisions were made in a manner that was fair and impartial, and in accordance with the 
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legislative scheme and subsection 35(1) of the Constitution Act, 1982 they too were validly 

made. The Indigenous applicants have not shown that any additional dialogue or process was 

required between the Board and the Indigenous applicants in order for the Board’s decision to be 

constitutionally sound. 

[526] Put another way, when the Board’s process is relied on in whole or in part to fulfil the 

obligation to consult, the regulatory hearing process does not change and the Board’s role as 

neutral arbitrator does not change. What changes is that the Board’s process serves the additional 

purpose of contributing to the extent possible to the constitutional imperative not to approve a 

project if the duty to consult was not satisfied. 

[527] I now consider the last deficiency said to make the Board’s process inadequate for 

fulfilling even in part the duty to consult: the failure of the Board’s process to provide the 

required consultation directly with Canada. 

[528] The Indigenous applicants do not point to any jurisprudence to support their submission 

that Canada was required to dialogue directly with them during the Board’s hearing process (that 

is, during Phase II) and I believe this submission may be dealt with briefly. 

[529] As stated above, meaningful Crown consultation can be carried out wholly through a 

regulatory process so long as where the regulatory process relied upon by the Crown does not 

achieve adequate consultation or accommodation, the Crown takes further steps to meet its duty 
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to consult by, for example, filling any gaps in consultation on a case-by-case basis (Clyde River, 

paragraph 22). 

[530] In the present case, Phase III was designed in effect to fill the gaps left by the Phase II 

regulatory process—Phase III was to focus on outstanding concerns about the Project-related 

impacts upon potential or established Indigenous or treaty rights and on any incremental 

accommodation measures that Canada should address. Leaving aside the question of whether 

Phase III adequately addressed gaps in the consultation process, a point dealt with below, the 

Indigenous applicants have not shown that the consultation process required Canada’s direct 

involvement in the regulatory process. 

[531] For all of these reasons, I am satisfied that the Board’s process was adequate for fulfilling 

its consultation obligations. 

[532] The next concern with respect to the design of the consultation process is that it is said 

that insufficient participant funding was provided. 

(iii) The funding provided is said to have been inadequate 

[533] Two Indigenous applicants raise the issue of inadequate funding: Squamish and SSN. 

[534] Squamish sought participant funding of $293,350 to participate in the Board process but 

was granted only $44,270, plus travel costs for one person to attend the hearing. Canada later 

provided $26,000 to Squamish to participate in consultation following the close of the Board 
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hearing record. The Squamish appendix to the Crown Consultation Report notes that the British 

Columbia Environmental Assessment Office also offered Squamish $5,000 in capacity funding 

to participate in consultations. 

[535] Chief Campbell of the Squamish Nation provided evidence that the funding provided to 

Squamish was not adequate for Squamish to obtain experts to review and respond to the 8 

volume, 15,000 page, highly technical Project application. Nor, in his view, was the funding 

adequate for Squamish to undertake a comprehensive assessment of the impacts of the Project on 

Squamish rights and title. He notes that Squamish’s limited budget is fully subscribed to meet the 

needs of its members and that the sole purpose of Squamish’s involvement in the hearing and 

consultation process was “defensive: to protect our rights and title.” 

[536] SSN requested in excess of $300,000 for legal fees, expert fees, travel costs, meeting 

attendance costs and information collecting costs. It received $36,920 in participant funding, plus 

travel for two representatives to attend the hearing. Canada later offered $39,000 to SSN to 

participate in consultation following the close of the Board hearing record. The British Columbia 

Environmental Assessment Office also offered some capacity funding. 

[537] SSN states that Canada knew that SSN requested funding in largest part to complete a 

traditional land and resource use study. It states that Canada knew that such studies had been 

completed for other Indigenous groups in relation to the Project, but that neither Canada nor the 

proponent had undertaken such a study for SSN. 
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[538] I accept that the level of participant funding provided constrained participation in the 

process before the National Energy Board by the Squamish and the SSN. However, as Canada 

submits, it is difficult to see the level of participant funding as being problematic in a systematic 

fashion when only two applicants address this issue. 

[539] In Gitxaala, this Court rejected the submission that inadequate funding had been 

provided for participation before the joint review panel and in the consultation process. The 

Court noted, at paragraph 210, that the evidence filed in support of the submissions did: 

… not explain how the amounts sought were calculated, or detail any financial 
resources available to the First Nations outside of that provided by Canada. As 
such, the evidence fails to demonstrate that the funding available was so 
inadequate as to render the consultation process unreasonable. 

[540] Much the same can be said of the evidence filed on this application. While SSN did 

append its request for participant funding as Exhibit D to the affidavit of its affiant Jeanette 

Jules, at the time this application was submitted SSN had not determined which expert or experts 

would be hired, it could not advise as to how many hours the expert(s) would likely bill or what 

the expert(s)’ hourly rate(s) would be. The information provided was simply that it was expected 

that $80,000 was required to prepare a traditional land use study and that an additional $30,000 

was required as the approximate cost of a wildlife study. No information was provided by either 

applicant about financial resources available to it. 

[541] The evidence has not demonstrated that the level of participant funding was so 

inadequate as to render the entire consultation process unreasonable. 
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(iv) The process allowed the Project to be approved when 
essential information was lacking 

[542] The final deficiency asserted with respect to the structure of the consultation process 

relates to the nature of the Board’s process for approving projects. A number of Indigenous 

applicants argue that Canada’s reliance upon the Board’s hearing process was unreasonable in 

circumstances where potential impacts to title and rights remained unknown because studies of 

those potential impacts, and of the measures proposed in the Board’s report to mitigate potential 

impacts, were left to a later date after the Governor in Council approved the Project. It is argued 

that without identification of all of the impacts of the Project Canada cannot rely on the Board’s 

assessment of impacts to fulfil the duty to consult. 

[543] Commencing at paragraph 286 above, I describe in some detail the Board’s approval 

process in the context of the submission of the City of Burnaby that the Board’s approval process 

was procedurally unfair because of what Burnaby characterized to be the deferral and delegation 

of the assessment of important information. 

[544] Beginning at paragraph 322 above, I deal with the submissions of the City of Burnaby 

and Coldwater that the Governor in Council erred in determining that the Board’s report 

qualified as a report because the Board did not decide certain issues before recommending 

approval of the Project. Consideration of the concerns advanced by Coldwater with respect to the 

Board’s failure to deal with the West Alternative begins at paragraph 375 above. At paragraphs 

384 and 385, I conclude that the pipeline route through the Coldwater River Valley remains a 

live issue. 
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[545] This places in context concerns raised by Coldwater and other applicants about the 

reasonableness of Canada’s reliance on a process that left important issues unresolved at the time 

the Governor in Council approved the Project. 

[546] In my view, this concern is addressed by the Supreme Court’s analysis in the companion 

cases of Clyde River and Chippewas of the Thames where the Supreme Court explained that the 

Board’s approval process may itself trigger the duty to consult where that process may result in 

adverse impacts upon Indigenous and treaty rights (Clyde River, paragraphs 25 to 29; Chippewas 

of the Thames, paragraphs 29 to 31). 

[547] Examined in the context of Coldwater’s concerns about the West Alternative and the 

protection of Coldwater’s aquifer, this means that the Board’s decision about the detailed 

pipeline routing in the vicinity of the Coldwater Reserve will trigger the duty to consult because 

Canada will have knowledge, real or constructive, of the potential impact of that decision upon 

Coldwater’s aquifer located beneath the Coldwater Reserve. Once the duty is triggered, the 

Board may only make its decision if it informs itself of the impacts to the aquifer and takes the 

rights and interests of Coldwater into consideration before making its final decisions about 

pipeline routing and compliance with Condition 39 (Chippewas of the Thames, paragraph 48). 

Canada will remain responsible to ensure that the Board’s decision upholds the honour of the 

Crown (Clyde River, paragraph 22). This is, I believe, a full answer to the concern that the 

consultation framework was deficient because certain decisions remain to be made after the 

Governor in Council approved the Project. 
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(v) Conclusion on the adequacy of the process selected and 
followed by Canada 

[548] In Clyde River and Chippewas of the Thames the Supreme Court provided helpful 

guidance about the indicia of a reasonable consultation process. Applying those indicia: 

 The Indigenous applicants were given early notice of the Project, the Board’s 

hearing process, the framework of the consultation process and Canada’s 

intention to rely on the National Energy Board process, to the extent possible, to 

discharge Canada’s duty to consult. 

 Participant funding was provided to the Indigenous applicants both by the Board 

and Canada (and the provincial Crown as well). 

 The Board’s process permitted Indigenous applicants to provide written evidence 

and oral traditional evidence, to question both Trans Mountain and the federal 

government interveners through Information Requests and to make written and 

oral closing submissions. 

 The regulatory framework permitted the Board to impose conditions upon Trans 

Mountain that were capable of mitigating risks posed by the Project to the rights 

and title of the Indigenous applicants. 

 After the Board’s hearing record closed and prior to the decision by the Governor 

in Council, Canada provided a further consultation phase, Phase III, designed to 

enable Canada to deal with concerns not addressed by the hearing, the Board’s 

proposed conditions and Trans Mountain’s commitments. 

 Canada understood, and advised the Indigenous applicants, that if Indigenous 

groups identified outstanding concerns in Phase III there were a number of 

options available to Canada. These included asking the National Energy Board to 

reconsider its recommendations and conditions, undertaking further consultations 

prior to issuing additional permits or authorizations and the use of existing or new 

policy and program measures to address outstanding concerns. 
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[549] I am satisfied that the consultation framework selected by Canada was reasonable. It was 

sufficient, if properly implemented, to enable Canada to make reasonable efforts to inform itself 

and consult. Put another way, this process, if reasonably implemented, could have resulted in 

mutual understanding on the core issues and a demonstrably serious consideration of 

accommodation. 

(b) Was the consultation process deficient because of Canada’s 
execution of the process? 

[550] Canada argues that the consultation process allowed for deep consultation both in form 

and in substance. In particular it notes that: 

 The Indigenous applicants were given early notice of the proposed Project, the 

Board hearing process and the consultation process, as well as Canada’s intention 

to rely on the Board’s process, to the extent possible, to discharge Canada’s duty 

to consult. 

 The Board required that Trans Mountain extensively consult before filing its 

application so as to attempt to address potential impacts by way of project 

modifications and design. 

 Participant funding was provided to the Indigenous applicants by both Canada 

and the Board. 

 The Indigenous applicants were afforded the opportunity before the Board to 

provide oral traditional and written evidence, to ask questions of Trans Mountain 

and the Federal interveners, and to make both written and oral submissions. The 

Board’s report formulated conditions to mitigate, avoid or otherwise address 

impacts on Indigenous groups, and explained how Indigenous concerns were 

considered and addressed. 

 Canada ordered an extension of the legislative timeframe for the Governor in 

Council’s decision and met and corresponded with the Indigenous applicants to 
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discuss concerns that may not have been adequately addressed by the Board and 

to work together to identify potential accommodation measures. 

 Canada developed the Crown Consultation Report to inform government 

decision-makers and sought feedback from the Indigenous applicants on two draft 

versions of the Crown Consultation Report. 

 Canada reviewed upstream greenhouse gas emission estimates for the Project, 

struck a Ministerial Panel to seek public input and held a workshop in Kamloops. 

 Canada developed additional accommodation measures including an Indigenous 

Advisory and Monitoring Committee, the Oceans Protection Plan and the Action 

Plan for the Recovery of the Southern Resident Killer Whale. 

 Canada gave written reasons for conditionally approving the Project that showed 

how Indigenous concerns were considered and addressed. 

[551] While in Gitxaala this Court found that the consultation process followed for the 

Northern Gateway project fell well short of the mark, Canada submits that the flaws identified by 

the Court in Gitxaala were remedied and not repeated. Specific measures were taken to remedy 

the flaws found in the earlier consultation. Thus: 

i. Canada extended the consultation process by four months to allow deeper 

consultation with potentially affected Indigenous groups, greater public 

engagement and an assessment of the greenhouse gas emissions associated with 

the Project. 

ii. The Order in Council expressly stated that the Governor in Council was “satisfied 

that the consultation process undertaken is consistent with the honour of the 

Crown and that the concerns and interests have been appropriately 

accommodated”. Reasons for this conclusion were given in the Explanatory Note. 

iii. Canada shared its preliminary strength of claim assessments in August 2016 to 

allow Indigenous groups to comment on the assessments. Canada’s ultimate 

assessments were set out in the Crown Consultation Report. 
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iv. Canada’s officials met and dialogued with Indigenous groups. As well, several 

Ministers met with Indigenous groups. While the Governor in Council accepted 

the report of the National Energy Board, in addition to the Board’s conditions the 

Crown Consultation Report contained a commitment to design, fund and 

implement an Indigenous Advisory and Monitoring Committee for the Project and 

the Explanatory Note referenced two new initiatives: the Economic Pathways 

Partnership and the Oceans Protection Plan. 

v. In order to ensure that the Governor in Council received accurate information, 

two drafts of the Crown Consultation Report were distributed for comment and 

Indigenous groups were invited to provide their own submissions to the Governor 

in Council. 

vi. The consultation was based on the unique facts and circumstances applicable to 

each Indigenous group. The Crown Consultation Report contained a detailed 

appendix for each potentially affected Indigenous group that dealt with: 

background information; a preliminary strength of claim assessment; a summary 

of the group’s involvement in the Board and Crown Consultation process; a 

summary of the group’s interests and concerns; accommodation proposals; the 

group’s response to the Board’s report; the potential impacts of the Project on the 

group’s Indigenous interests; and the Crown’s conclusions. 

[552] I acknowledge significant improvements in the consultation process. To illustrate, in 

Gitxaala this Court noted, among other matters, that: 

 requests for extensions of time were ignored (reasons, paragraphs 247 and 250); 

 inaccurate information was put before the Governor in Council (reasons, 

paragraphs 255-262); 

 requests for information went unanswered (reasons, paragraphs 272, 275-278); 

 Canada did not disclose its assessment of the strength of the Indigenous parties’ 

claim to rights or title or its assessment of the Project’s impacts (reasons, 

paragraphs 288-309); and, 
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 Canada acknowledged that the consultation on some issues fell well short of the 

mark (reasons, paragraph 254). 

[553] Without doubt, the consultation process for this project was generally well-organized, 

less rushed (except in the final stage of Phase III) and there is no reasonable complaint that 

information within Canada’s possession was withheld or that requests for information went 

unanswered. 

[554] Ministers of the Crown were available and engaged in respectful conversations and 

correspondence with representatives of a number of the Indigenous applicants. 

[555] Additional participant funding was offered to each of the applicants to support 

participation in discussions with the Crown consultation team following the release of the 

Board’s report and recommendations. The British Columbia Environmental Assessment Office 

also offered consultation funding. 

[556] The Crown Consultation Report provided detailed information about Canada’s approach 

to consultation, Indigenous applicants’ concerns and Canada’s conclusions. An individualized 

appendix was prepared for each Indigenous group (as described above at paragraph 551(vi)). 

[557] However, for the reasons developed below, Canada’s execution of Phase III of the 

consultation process was unacceptably flawed and fell short of the standard prescribed by the 

jurisprudence of the Supreme Court. As such, the consultation process fell short of the required 

mark for reasonable consultation. 
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[558] To summarize my reasons for this conclusion, Canada was required to do more than 

receive and understand the concerns of the Indigenous applicants. Canada was required to 

engage in a considered, meaningful two-way dialogue. Canada’s ability to do so was constrained 

by the manner in which its representatives on the Crown consultation team implemented their 

mandate. For the most part, Canada’s representatives limited their mandate to listening to and 

recording the concerns of the Indigenous applicants and then transmitting those concerns to the 

decision-makers. 

[559] On the whole, the record does not disclose responsive, considered and meaningful 

dialogue coming back from Canada in response to the concerns expressed by the Indigenous 

applicants. While there are some examples of responsiveness to concerns, these limited examples 

are not sufficient to overcome the overall lack of response. The Supreme Court’s jurisprudence 

repeatedly emphasizes that dialogue must take place and must be a two-way exchange. The 

Crown is required to do more than to receive and document concerns and complaints. As this 

Court wrote in Gitxaala, at paragraph 265, speaking of the limited mandate of Canada’s 

representatives: 

When the role of Canada’s representatives is seen in this light, it is of no surprise 
that a number of concerns raised by Aboriginal groups—in our view, concerns 
very central to their legitimate interests—were left unconsidered and undiscussed. 
This fell well short of the conduct necessary to meet the duty to consult. 

[560] Further, Phase III was to focus on two questions: outstanding concerns about Project-

related impacts and any required incremental accommodation measures. Canada’s ability to 

consult and dialogue on these issues was constrained by two further limitations: first, Canada’s 

unwillingness to depart from the Board’s findings and recommended conditions so as to 
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genuinely understand the concerns of the Indigenous applicants and then consider and respond to 

those concerns in a genuine and adequate way; second, Canada’s erroneous view that it was 

unable to impose additional conditions on Trans Mountain. 

[561] Together these three factors led to a consultation process that fell short of the mark and 

was, as a result, unreasonable. Canada then exacerbated the situation by its late disclosure of its 

view that the Project did not have a high level of impact on the established and asserted rights of 

the Indigenous applicants—a disclosure made two weeks before they were required to submit 

their final response to the consultation process and less than a month before the Governor in 

Council approved the Project. 

[562] I begin the analysis by underscoring the need for meaningful two-way dialogue in the 

context of this Project and then move to describe in more detail the three significant impediments 

to meaningful consultation: the Crown consultation team’s implementation of their mandate 

essentially as note-takers, Canada’s reluctance to consider any departure from the Board’s 

findings and recommended conditions, and Canada’s erroneous view that it lacked the ability to 

impose additional conditions on Trans Mountain. I then discuss Canada’s late disclosure of its 

assessment of the Project’s impact on the Indigenous applicants. Finally, I review instances that 

show that as a result of these impediments the opportunity for meaningful dialogue was 

frustrated. 

[563] The jurisprudence of the Supreme Court on the duty to consult is clear. The Indigenous 

applicants were entitled to a dialogue that demonstrated that Canada not only heard but also gave 
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serious consideration to the specific and real concerns the Indigenous applicants put to Canada, 

gave serious consideration to proposed accommodation measures, and explained how the 

concerns of the Indigenous applicants impacted Canada’s decision to approve the Project. The 

instances below show how Canada fell short of its obligations. 

(i) The need for meaningful two-way dialogue 

[564] As a matter of well-established law, meaningful dialogue is a prerequisite for reasonable 

consultation. As explained above at paragraphs 499 to 501, meaningful consultation is not 

simply a process of exchanging information. Where, as in this case, deep consultation is 

required, a dialogue must ensue and the dialogue should lead to a demonstrably serious 

consideration of accommodation. The Crown must be prepared to make changes to its proposed 

actions based on information and insight obtained through consultation. 

[565] The need for meaningful dialogue exists and operates in a factual context. Here, Phase III 

was a critically important part of the consultation framework. This was so for a number of 

reasons. 

[566] First, Phase III was the first opportunity for the Indigenous applicants to dialogue directly 

with Canada about matters of substance, not process. 

[567] Second, the Board’s report did not deal with all of the subjects on which consultation was 

required. For example, the Board did not make any determinations about the nature and scope of 

asserted or established Indigenous rights, including title rights. Nor did the Board consider the 
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scope of the Crown’s duty to consult or whether the duty was fulfilled. Nor did Trans Mountain 

in its application, or the Board in its report, assess how the residual effects of the Project, or the 

Project itself, could adversely impact traditional governance systems and claims to Aboriginal 

title (Crown Consultation Report, sections 1.4, 4.3.4 and 4.3.5). Canada was obliged to consult 

on these issues. 

[568] Third, neither Trans Mountain nor the Board assessed the Project’s impacts on a specific 

basis for each affected Indigenous group. Rather, Trans Mountain assessed the effects related to 

Project construction and operations (including potential accidents and malfunctions) that might 

impact biophysical resources and socio-economic components within the Project area, and the 

Indigenous uses, practices and activities associated with those resources. This approach was 

accepted by the Board (Board report, pages 51 to 52). 

[569] Finally, Phase III began in earnest with the release of the Board’s report and finalized 

conditions. This report contained findings of great importance to the applicants because the 

Board’s findings led Canada to conclude that the Project had only a minor-to-moderate impact 

on the Indigenous applicants. As a matter of law, this conclusion directly affected both the depth 

of consultation required and the need for accommodation measures. The following two examples 

illustrate the importance of the Board’s findings to the Indigenous applicants. 

[570] The first example concerns the assessment of the Project’s potential impact on freshwater 

fishing. The Board found that the proposed watercourse crossings designs, mitigation measures, 

reclamation activities and post-construction monitoring were appropriate and that they would 
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effectively reduce the extent of effects on fish and fish habitat. Watercourse crossings would be 

required to comply with federal and provincial laws and regulations and would require permits 

under the British Columbia Water Sustainability Act, S.B.C. 2014, c. 15. The Board agreed with 

Trans Mountain’s self-assessment of the potential for serious harm in that the majority of 

proposed watercourse crossings would not constitute serious harm to fish for the purposes of the 

Fisheries Act, R.S.C. 1985, c. F-14 (Board report, pages 183 and 185). 

[571] The Stó:lō have a constitutionally protected right to fish on the Fraser River, a right 

affirmed by the Supreme Court of Canada. In the Stó:lō appendix to the Crown Consultation 

Report, Canada concluded that Project construction and routine maintenance during operation 

would be expected to result in a minor-to-moderate impact on the Stó:lō’s freshwater fishing and 

marine fishing and harvesting activities (Stó:lō appendix, pages 26 and 27). This assessment 

flowed directly from the Board’s conclusion that Project-related activities could result in low-to-

moderate magnitude effects on freshwater and marine fish and fish habitat and the Board’s 

conclusion that its conditions, if the Project was approved, would either directly or indirectly 

avoid or reduce potential environmental effects on fishing activities (Stó:lō appendix, pages 24 

and 25). 

[572] The second example relates to the ability of Indigenous groups to use the lands, waters 

and resources for traditional purposes. The Board found that this ability would be temporarily 

impacted by construction and routine maintenance activities, and that some opportunities for 

certain activities, such as harvesting or accessing sites or areas of traditional land resource use, 

would be temporarily interrupted. The Board was of the view that these impacts would be short-
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term, as they would be limited to brief periods during construction and routine maintenance, and 

that these effects would be largely confined to the Project footprint for the pipeline, associated 

facilities and the on-shore portion of the Westridge Marine Terminal site. The Board found these 

effects would be reversible in the short to long term, and low in magnitude (Board report, page 

279). The Board also found that: 

 Project-related pipeline, facility and Westridge Marine Terminal construction and 

operation, and marine shipping activities were likely to have low-to-moderate 

magnitude environmental effects on terrestrial, aquatic and marine species 

harvested by Indigenous groups as a whole (Board report, pages 204, 221 to 224 

and 362); 

 Construction of the Westridge Marine Terminal, the pipeline and associated 

facilities were likely to cause short-term temporary disruptions to Indigenous 

community members accessing traditional hunting, trapping and plant gathering 

sites (Board report, page 279); and, 

 Project-related marine shipping activities were likely to cause temporary 

disruptions to activities or access to sites during the period of time Project-related 

tankers were in transit (Board report, page 362). 

[573] Based on these findings, Canada concluded that the impact of Project construction and 

operation and Project-related marine shipping activities on Tsleil-Waututh’s and Squamish’s 

hunting, trapping and plant gathering activity would be negligible-to-minor. The Project’s impact 

on these activities was assessed to be minor for the Stó:lō and SSN, and minor-to-moderate for 

Coldwater and Upper Nicola. 
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[574] The critical importance of the Board’s findings to the Indigenous applicants mandated 

meaningful dialogue about those findings. I now turn to consider Canada’s execution of Phase III 

of the consultation process, commencing with the mandate of the Crown consultation team. 

(ii) The implementation of the mandate of the Crown 
consultation team 

[575] While Canada submits that the members of the Crown consultation team were not mere 

note-takers, the preponderance of the evidence is to the effect that the members of the Crown 

consultation team acted on the basis that, for the most part, their role was that of note-takers who 

were to accurately report the concerns of the Indigenous applicants to the decision-makers. 

[576] My review of the evidence begins with the explanation of the team’s mandate found in 

the Crown Consultation Report. I then move to the evidence of the interactions between the 

Crown consultation team and the Indigenous applicants during the consultation process. 

[577] First, a word of explanation about the source of the evidence cited below. Unless 

otherwise noted, the evidence comes from meeting notes prepared by Canada. It was Canada’s 

practice to prepare meeting notes following each consultation meeting, to send the draft notes to 

the affected Indigenous group for comment, and then to revise the notes based on the comments 

received before distributing a final version. The parties did not take issue with the accuracy of 

meeting notes. As shown below, where there was any disagreement on what had been said, the 

minutes set out each party’s view of what had been said. 
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a. The Crown Consultation Report 

[578] Section 3.3.4 of the Crown Consultation Report dealt with Phase III of the consultation 

process. Under the subheading “Post-NEB Hearing Phase Consultation” the report stated: 

… The mandate of the Crown consultation team was to listen, understand, engage 
and report to senior officials, Aboriginal group perspectives. The Minister of 
Natural Resources and other Ministers were provided a summary of these 
meetings. 

b. The experience of Tsleil-Waututh 

[579] At a meeting held on April 5, 2016, Erin O’Gorman of Natural Resources Canada 

“highlighted her mandate to listen and understand [Tsleil-Waututh’s] perspective on how 

consultations should be structured, and move this information for decision. No mandate to 

defend the current approach.” 

[580] In the course of the introductions and opening remarks at a meeting held September 15, 

2016, “Canada stressed that the Crown’s ultimate goal is to understand the position and concerns 

of the [Tsleil-Waututh] on the proposed Trans Mountain Expansion project.” 

[581] At a meeting held on October 20, 2016, Canada’s representatives advised that “[o]ur 

intention is to provide a report to cabinet and include all first Nations consulted, we are open to 

having [Tsleil-Waututh] input review and representation in that report, together with mitigation 

and accommodation measures.” In response, a representative of Tsleil-Waututh “indicated he did 

not want consultations and a report of concerns to [Governor in Council]: that has occurred and 
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does not work.” The response of the federal representatives to this was that “it was sufficient to 

convey information to the [Governor in Council] depending on how it’s done.” 

c. The experience of Squamish 

[582] On October 6, 2016, the Major Projects Management Office and the British Columbia 

Environmental Assessment Office jointly wrote to Squamish in response to a letter from 

Squamish setting out its views on the outstanding deficiencies in the Board review process and 

requesting a review of the consultation approach the Crown was taking to inform forthcoming 

federal and provincial decisions in respect of the Project. Under the heading “Procedural 

Concerns” Squamish was advised: 

The Crown Consultation Team’s objective has always been to work with 
Squamish and other Aboriginal groups to put forward the best information 
possible to decision makers within the available regulatory timeframe, via this 
Consultation and Accommodation Report. Comments and input provided by 
Squamish will help the Crown Consultation Team to accurately convey 
Squamish’s interests, concerns, and any specific proposals. 

The Crown is now focused on validating the key substantive concerns of 
Squamish, and has requested feedback on an initial draft report so that the Crown 
can include draft conclusions in a subsequent revision that will include the 
Crown’s assessment of the seriousness of potential impacts from the Project on 
Aboriginal Interests, specific to each Aboriginal group. 

… 

At this stage in the process, following a four month extension of the federal 
legislated time limit, for a decision on the Project (required by December 19, 
2016), we continue to want to ensure that Squamish’s substantive concerns with 
respect to the Project, [Board] report (including recommended terms and 
conditions), and related proposals for mitigation or accommodation are accurately 
and comprehensively documented in the Consultation and Accommodation 
Report. 

(underlining added) 
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[583] At the only consultation meeting held with Squamish, Canada’s consultation lead 

referenced the ethics the team abided by during each meeting with Indigenous groups: “honesty, 

truth, pursuing the rightful path and ensuring that accurate and objective, representative 

information is put before decision-makers.” 

[584] He later reiterated that “[i]t is the Crown’s duty to ensure that accurate information on 

these outstanding issues is provided to decision-makers, including how Squamish perceives the 

project and any outstanding issues.” 

d. The experience of Coldwater 

[585] At a meeting held with Coldwater on March 31, 2016, prior to the start of Phase III, the 

head of the Crown consultation team explained that: 

… the work of the Crown consultation team, to develop a draft report that helps 
document the potential impacts of the project on [Coldwater] rights and interests, 
will be the vehicle through which the Crown documents potentially outstanding 
issues and accommodation proposals. It may appear as though the Crown is 
relying solely on the [Board] process, however it is not. It is leading its own 
consultation activities and will be overlaying a separate analytical framework (i.e. 
the impacts-on-rights lens). 

[586] At a meeting on May 4, 2016, discussing, among other things, the effect of the Project on 

Coldwater’s aquifer the Crown consultation team advised:  

For specifics such as detailed routing, it is the [Board] which decides those. The 
responsibility that the Crown consultation team has is to make sure these issues 
are reflected in the Crown consultation report, so they can be considered by 
decision makers. 

(underlining added) 
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After Coldwater expressed its strong preference for the West Alternative Canada’s 

representatives responded that: 

[t]his issue is one which is very detailed, and will need to be recorded carefully 
and accurately in the Crown consultation Report. The Crown consultation report 
can highlight that project routing is a central issue for Coldwater. 

(underlining added) 

[587] At a consultation meeting held on October 7, 2016, again in the context of discussions 

about Coldwater’s aquifer, one of Canada’s representatives: 

… acknowledged that the aquifer hasn’t been fully explored, but explained that 
the [Board] process has analysed the Project and that the Crown will not be taking 
an independent analysis beyond that. This is because the [Board] is a quasi-
judicial tribunal with significant technical expertise. The Crown (federally and 
provincially) will not undertake an independent analysis of potential corridor 
routes. That said, the Crown will take Coldwater’s concerns back to decision 
makers. 

… 

Coldwater asked what the point of consultation was if all that was coming from 
the Crown was a summary report to the [Governor in Council]. 

(underlining added) 

[588] In the later stages of the meeting during a discussion headed “Overview of Decision 

Making”, Coldwater stated that based on the discussion with the Crown to date it did not seem 

likely that there would be a re-analysis of the West Alternative or any of the additional analysis 

Coldwater had asked for. Canada’s representatives responded that: 

[The Crown’s] position is that the detailed route hearing process and Condition 39 
provide avenues to consider alternative routes, however the Crown is not 
currently considering alternative routes because the [Board] concluded that the 
applied for pipeline corridor is satisfactory. The Crown will ensure that 
Coldwater’s concerns about the route are provided to the Cabinet, it will then be 
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up to Cabinet to decide if those concerns warrant reconsideration of the current 
route. 

(underlining added) 

e. The experience of Stó:lō 

[589] An email sent from the Major Projects Management Office following an April 13, 2016, 

consultation meeting advised that: 

The Crown consultation team for [the Trans Mountain expansion] and the 
forthcoming Ministerial Representative (or Panel) will hear views on the project 
and whether there are any outstanding issues not addressed in the [Board’s] final 
report and conditions or [Environment Canada’s] assessment of upstream 
greenhouse gas emissions. This will provide another avenue for participants to 
provide their views on the upstream [greenhouse gas] assessment for [Trans 
Mountain expansion]. Any comments will be received and given consideration by 
the Government of Canada. 

(underlining added) 

[590] On May 12, 2016, the Stó:lō wrote to the Minister of Natural Resources, the Honourable 

James Carr. It wrote about the Crown Consultation Report that: 

… we understood [Canada’s representative] Mr. Neil to say that the federal 
decision-maker will be the Governor-in-Council and that [Natural Resources 
Canada], further to this Crown consultation, will not make recommendations with 
respect to this project. Instead, its report to the Governor-in-Council will be a 
summary of what it heard during its consultations with aboriginal peoples with 
some commentary. We further understood Mr. Whiteside [another federal 
representative] to say that the Governor-in-Council cannot, based on Crown 
consultations, add or make changes to the Terms and Conditions of the project as 
set out by the [Board]. If we have misunderstood these representations, we would 
appreciate being informed in writing. If we have not misunderstood these 
representations, we believe that [Natural Resources Canada] is misinterpreting its 
constitutional obligations and the authority of federal decision-makers. 

(underlining added) 
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[591] The Stó:lō went on to observe that “[a] high level of consultation means more than 

simply gathering information on aboriginal interests, cross checking those with the Terms and 

Conditions of the project and reporting those findings to the federal decision-maker.” And that 

“[a] simple ‘what we heard’ report is inadequate to this task and the Governor-in-Council must 

be aware of its obligation to either reject or make changes to the project to protect and preserve 

the aboriginal rights, title and interests of the Stó:lō Collective.” 

[592] The Minister responded on July 15, 2016. The Minister agreed that addressing concerns 

required more than gathering and reporting information from consultation sessions and advised 

that if the Stó:lō Collective identified concerns that had not been fully addressed by the Board’s 

terms and conditions consultation would “include efforts to preserve the Aboriginal rights in 

question.” The Minister encouraged the Stó:lō Collective “to work with the Crown consultation 

team so that the Stó:lō Collective’s interests are fully understood and articulated in the Crown 

Consultation and Accommodation Report” (underlining added). The Minister added that “[a]ny 

accommodation measures or proposals raised during Crown consultations will be included in this 

report and will inform the Government’s decision on [the Project].” 

f. The experience of Upper Nicola 

[593] At a meeting held on March 31, 2016, after Chief McLeod expressed his desire for Upper 

Nicola’s “intentions to be heard by decision makers, and asked that all of the information shared 

today be relayed to Minister Carr”, Canada’s representatives responded that “senior decision 

makers are very involved in this project and the Crown consultation team would be relaying the 

outcomes and the meeting records from the meeting today up the line.” Canada’s Crown 
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consultation lead noted that “wherever possible he would like to integrate some of the 

Indigenous words Chief McLeod spoke about into the Crown consultation report as a mechanism 

to relay the important messages which the Chief is talking about.” 

[594] At a meeting on May 3, 2016, immediately prior to the release of the Board’s report and 

recommendations, Canada’s consultation lead “reiterated the current mandate for the Crown 

consultation team, which is to listen, learn, understand, and to report up to senior decision 

makers” (underlining added). Upper Nicola’s legal counsel responded that “the old consultation 

paradigm, where the Crown’s officials meets with Aboriginal groups to hear from them their 

perspectives and then to report this information to decision makers, is no longer valid.” 

[595] Towards the end of the meeting, in response to a question about a recent media story 

which claimed that the Prime Minister had instructed his staff to develop a strategy for approving 

Trans Mountain, a senior advisor to Indigenous and Northern Affairs Canada advised that he had 

“received no instructions from his department that would change his obligation as a public 

servant to ensure that he does all he can to remain objective and impartial and to ensure that the 

views of Aboriginal groups are appropriately and accurately relayed to decision makers.” The 

Crown consultation lead added that the “Crown consultation team has no view on the project. Its 

job is to support decision makers with accurate information” (underlining added). 

g. The experience of SSN 

[596] In an email of July 7, 2015, sent prior to the release of the Board’s draft conditions, SSN 

was advised by the Major Projects Management Office that the Federal “Crown’s consultation 
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will focus on an exchange of information and dialogue on two key documents”, the Board’s draft 

conditions and the draft Crown Consultation Report. With respect to the Crown Consultation 

Report, the email advised that the focus would be to determine “whether the Crown has 

adequately described the Aboriginal group’s participation in the process, the substantive issues 

they have raised and the status of those issues (including Aboriginal groups’ views on any 

outstanding concerns and residual issues arising from Phase III)” (underlining added). 

[597] In a later email of June 17, 2016, SSN were informed that: 

The objective of the Crown consultation team moving forward is to consult 
collaboratively in an effort to reach consensus on outstanding issues and related 
impacts on constitutionally protected Aboriginal and treaty rights, as well as 
options for accommodating any impacts on rights that may need to be considered 
as part of the decision-making process. The status of these discussions will be 
documented in a Consultation and Accommodation Report that will help inform 
future decisions on the proposed project and any accompanying rationale for the 
government’s decisions. 

(underlining added) 

h. Conclusion on the mandate of the Crown 
consultation team 

[598] As this review of the evidence shows, members of the Crown consultation team advised 

the Indigenous applicants on a number of occasions throughout the consultation process that they 

were there to listen and to understand the applicants’ concerns, to record those concerns 

accurately in the Crown Consultation Report, and to pass the report to the Governor in Council. 

The meeting notes show the Crown consultation team acted in accordance with this role when 

discussing the Project, its impact on the Indigenous applicants and their concerns about the 

Project. The meeting notes show little or no meaningful responses from the Crown consultation 

team to the concerns of the Indigenous applicants. Instead, too often Canada’s response was to 
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acknowledge the concerns and to provide assurance the concerns would be communicated to the 

decision-makers. 

[599] As this Court explained in Gitxaala at paragraph 279, Canada was required to engage, 

dialogue and grapple with the concerns expressed to it in good faith by the Indigenous groups 

impacted by the Project. Meaningful dialogue required someone representing Canada 

empowered to do more than take notes—someone able to respond meaningfully to the 

applicants’ concerns at some point in time. 

[600] The exchanges with the applicants demonstrate that this was missing from the 

consultation process. The exchanges show little to facilitate consultation and show how the 

Phase III consultation fell short of the mark. 

[601] The consultation process fell short of the required mark at least in part because the 

consultation team’s implementation of its mandate precluded the meaningful, two-way dialogue 

which was both promised by Canada and required by the principles underpinning the duty to 

consult. 

(iii) Canada’s reluctance to depart from the Board’s findings 
and recommended conditions and genuinely engage the 
concerns of the Indigenous applicants 

[602] During Phase III each Indigenous applicant expressed concerns about the suitability of 

the Board’s regulatory review and environmental assessment. These concerns were summarized 

and reported in the appendix to the Crown Consultation Report maintained for each Indigenous 
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applicant (Tsleil-Waututh appendix, pages 7-8; Squamish appendix, page 4; Coldwater appendix, 

pages 4-5; Stó:lō appendix, pages 12-14; Upper Nicola appendix, pages 5-6; SSN appendix, page 

4). These concerns related to both the Board’s hearing process and its findings and recommended 

conditions. The concerns expressed by the Indigenous applicants included: 

 The exclusion of Project-related shipping from the definition of the “designated 

project” which was to be assessed under the Canadian Environmental Assessment 

Act, 2012. 

 The inability to cross-examine Trans Mountain’s witnesses, coupled with what 

were viewed to be inadequate responses by Trans Mountain to Information 

Requests. 

 The Board’s recommended terms and conditions were said to be deficient for a 

number of reasons, including their lack of specificity and their failure to impose 

additional conditions (for example, a condition that sacred sites be protected). 

 The Board’s findings were generic, thus negatively impacting Indigenous groups’ 

ability to assess the potential impact of the Project on their title and rights. 

 The Board’s legislated timelines were extremely restrictive and afforded 

insufficient time to review the Project application and to participate meaningfully 

in the review process. 

 The Board hearing process was an inappropriate forum for assessing impacts to 

Indigenous rights, and the Board’s methods and conclusions regarding the 

significance and duration of the Project’s impacts on Indigenous rights were 

flawed. 

[603] However, missing from both the Crown Consultation Report and the individual 

appendices is any substantive and meaningful response to these concerns. Nor does a review of 

the correspondence exchanged in Phase III disclose sufficient meaningful response to, or 

dialogue about, the various concerns raised by the Indigenous applicants. Indeed, a review of the 

record of the consultation process discloses that Canada displayed a closed-mindedness when 
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concerns were expressed about the Board’s report and was reluctant to depart from the findings 

and recommendations of the Board. With rare exceptions Canada did not dialogue meaningfully 

with the Indigenous applicants about their concerns about the Board’s review. Instead, Canada’s 

representatives were focused on transmitting concerns of the Indigenous applicants to the 

decision-makers, and nothing more. Canada was obliged to do more than passively hear and 

receive the real concerns of the Indigenous applicants. 

[604] The evidence on this point comes largely from Tsleil-Waututh and Coldwater. 

[605] I begin with the evidence of the Director of Tsleil-Waututh’s Treaty, Lands and 

Resources Department, Ernie George. He affirmed that at a meeting held with representatives of 

Canada on October 21, 2016, to discuss Tsleil-Waututh’s view that the Board’s process was 

flawed such that the Governor in Council could not rely on its report and recommendations: 

81. Canada expressed that it was extremely reluctant to discuss the 
fundamental flaws that [Tsleil-Waututh] alleged were present in relation to the 
[Board] process, and even prior to the meeting suggested that we might simply 
need to “agree to disagree” on all of those issues. In our view Canada had already 
determined that it was not willing to take any steps to address the issues that 
[Tsleil-Waututh] identified and submitted constituted deficiencies in the [Board] 
process, despite having the power to do so under CEAA and NEBA and itself 
stating that this was a realistic option at its disposal. 

(underlining added) 

[606] Mr. George was not cross-examined on his affidavit. 

[607] Canada’s reluctance was firmly expressed a few days later at a meeting held on October 

27, 2016. Mr. George affirmed: 
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101. [Tsleil-Waututh] raised its concern that although the [Board] reached 
similar conclusions as [Tsleil-Waututh] that oil spills in Burrard Inlet would cause 
significant adverse environmental effects, it disagreed with Drs. Gunton and 
Broadbent’s conclusions as to the likelihood of spills occurring. [Tsleil-Waututh] 
then asked Canada whether it agreed with those conclusions. Canada was unable 
to respond because it did not bring its risk experts to the meeting. [Tsleil-
Waututh] rearticulated its view that such risks were far too high. 

102. At this point, despite the critical importance of this issue, Canada advised 
[Tsleil-Waututh] that it was unwilling to revisit the [Board’s] conclusions and 
would instead wholly rely on the [Board’s] report on this issue. We stated that we 
did not accept Canada’s position, that further engagement on this subject was 
required, and that we would be willing to bring our experts to a subsequent 
meeting to consider any new material or new technology that Canada might 
identify. 

(underlining added) 

[608] This evidence is consistent with the meeting notes prepared by Canada which reflect that 

Canada’s representatives “indicated that government would rely on the [Board’s] report”. The 

notes then record that Tsleil-Waututh’s representatives inquired “if the [Government of Canada] 

was going to rely on the [Board’s] report, there was an openness to discuss matters related to 

gaps in the [Board’s] report and what had been ignored.” In response, “Canada acknowledged 

[Tsleil-Waututh’s] views on the [Board] process, and indicated that it could neither agree or 

disagree: both [Tsleil-Waututh] and [Canada] had been intervenors and neither could know how 

the [Board] panel weighed information provided to it.” 

[609] Coldwater provided similar evidence relating to its efforts to consult with Canada about 

the Project’s impacts on its aquifer at meetings held on May 4, 2016 and October 7, 2016.  

[610] On May 4, 2016, representatives of Coldwater expressed their view that the West 

Alternative was a much better pipeline route that addressed issues the Board had not addressed 
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adequately. As set out above, Canada’s representatives responded that for “specifics such as 

detailed routing, it is the [Board] which decides those” and added that “[t]he responsibility that 

the Crown consultation team has is to make sure these issues are reflected in the Crown 

consultation report, so they can be considered by decision makers.” 

[611] Canada again expressed the view that the Board’s findings were not to be revisited in the 

Crown consultation process at the meeting of October 7, 2016. In response to a question about 

the West Alternative, Canada’s representatives advised that in the Phase III consultation process 

it was not for Canada to consider the West Alternative as an alternate measure to mitigate or 

accommodate Coldwater’s concerns. The meeting notes state: 

The Crown replied that the [Board] concluded that the current route is acceptable; 
however the Panel imposed a condition requiring the Proponent to further study 
the interaction between the proposed pipeline and the aquifer. Tim Gardiner 
acknowledged that the aquifer hasn’t been fully explored, but explained that the 
[Board] process has analyzed the Project and that the Crown will not be taking an 
independent analysis beyond that. This is because the [Board] is a quasi-judicial 
tribunal with significant technical expertise, the Crown (federally and 
provincially) will not undertake an independent analysis of potential corridor 
routes. That said, the Crown will take Coldwater’s concerns back to decision 
makers. 

(underlining added) 

[612] Canada went on to express its confidence in Board Condition 39 and the detailed route 

hearing process. 

[613] Later, in response to Coldwater’s concern that the Board never considered the West 

Alternative, the meeting notes show that Canada’s representatives: 

… acknowledged Coldwater’s concerns, and explained that when the West 
Alternative was no longer in the [Board’s] consideration, the Crown was not able 
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to question that. [Mr. Whiteside] acknowledged that from Coldwater’s 
perspective this leaves a huge gap. Mr. Whiteside went on to explain that the 
Proponent’s removal of the West Alternative “is not the Crown’s responsibility. 
We are confined to the [Board] report.” 

(underlining added) 

[614] Finally, in the course of an overview of decision-making held at the end of the October 7, 

2016 meeting, Canada advised it was not considering alternative routes “because the [Board] 

concluded that the applied for pipeline corridor is satisfactory.” Canada added that “[t]he Crown 

will ensure that Coldwater’s concerns about the route are provided to the Cabinet, [and] it will 

then be up to Cabinet to decide if those concerns warrant reconsideration of the current route.” 

[615] As this Court had already explained in Gitxaala, at paragraph 274, Canada’s position that 

it was confined to the Board’s findings is wrong. As in Gitxaala, Phase III presented an 

opportunity, among other things, to discuss and address errors, omissions and the adequacy of 

the recommendations in the Board’s report on issues that vitally concerned the Indigenous 

applicants. The consequence of Canada’s erroneous position was to seriously limit Canada’s 

ability to consult meaningfully on issues such as the Project’s impact on each applicant and 

possible accommodation measures. 

[616] Other meeting notes do not record that Canada expressed its reluctance to depart from the 

Board’s findings in the same terms to other Indigenous applicants. However, there is nothing 

inconsistent with this position in the notes of the consultation with the other applicants. 
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[617] For example, in a letter sent to Squamish by the Major Projects Management Office on 

July 14, 2015, it was explained that the intent of Phase III was: 

… not to repeat or duplicate the [Board] review process, but to identify, consider 
and potentially address any outstanding concerns that have been raised by 
Aboriginal groups (i.e. concerns that, in the opinion of the Aboriginal group, have 
not been addressed through the [Board] review process). 

[618] Later, Squamish met with the Crown consultation team on September 11, 2015, to 

discuss the consultation process. At this meeting Squamish raised concerns about, among other 

things, the adequacy of Canada’s consultation process. In a follow-up letter counsel for 

Squamish provided more detail about the “Squamish Process”—a proposed process to enable 

consideration of the Project’s impact upon Squamish’s interests. The process included having 

community concerns inform the scope of the assessment with the goal of having these concerns 

substantively addressed by conditions placed on the Project proponent. 

[619] Canada responded by letter dated November 26, 2015, in which it reiterated its position 

that: 

… there are good reasons for the Crown to rely on the [Board’s] review of the 
Project to inform the consultation process. This approach ensures rigour in the 
assessment of the potential adverse effects of the Project on a broad range of 
issues including the environment, health and socio-economic conditions, as well 
as Aboriginal interests. 

[620] The letter went on to advise that: 

Information from a formal community level or third-party review process can be 
integrated into and considered through the [Board] review process if submitted as 
evidence. For the Trans Mountain Expansion Project, the appropriate time to have 
done so would have been prior to the evidence filing deadline in May 2015. 
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[621] Canada went on to express its confidence that the list of issues, scope of assessment and 

scope of factors examined by the Board would inform a meaningful dialogue between it and 

Squamish. 

[622] In other words, Canada was constrained by the Board’s review of the Project. Canada 

required that evidence of any assessment or review process be first put before the Board, and any 

dialogue had to be informed by the Board’s findings. 

[623] A similar example is found in the Crown’s consultation with Upper Nicola. At the 

consultation meeting held on September 22, 2016, Upper Nicola expressed its concern with the 

Board’s economic analysis. The Director General of the Major Projects Management Office 

responded that “as a rule, the [Governor in Council] is deferential to the [Board’s] assessment, 

but they are at liberty to consider other information sources when making their decision and may 

reach a different conclusion than the [Board].” The Senior Advisor from Indigenous and 

Northern Affairs Canada added that “the preponderance of detail in the [Board] report weighs 

heavy on Ministers’ minds.” 

[624] No dialogue ensued about the legitimacy of Upper Nicola’s concern about the Board’s 

economic analysis, although Canada acknowledged “a strong view ‘out there’ that runs contrary 

to the [Board’s] determination.” 
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[625] Matters were left that if Upper Nicola could provide more information about what it said 

was an incorrect characterization of the economic rationale and Indigenous interests, this 

information would be put before the Ministers. 

[626] Put another way, Canada was relying on the Board’s findings. If Upper Nicola could 

produce information contradicting the Board that would be put before the Governor in Council; it 

would not be the subject of dialogue between Upper Nicola and Canada’s representatives. 

Canada did not grapple with Upper Nicola’s concerns, did not discuss with Upper Nicola 

whether the Board should be asked to reconsider its conclusion about the economics of the 

Project and did not explain why Upper Nicola’s concern was found to lack sufficient merit to 

require Canada to address it meaningfully. 

[627] As explained above at paragraph 491, Canada can rely on the Board’s process to fulfil, in 

whole or in part, the Crown’s duty to consult. However, reliance on the Board’s process does not 

allow Canada to rely unwaveringly upon the Board’s findings and recommended conditions. 

When real concerns were raised about the hearing process or the Board’s findings and 

recommended conditions, Canada was required to dialogue meaningfully about those concerns. 

[628] The Board is not immune from error and many of its recommendations were just that—

proffered but not binding options for Canada to consider open-mindedly, assisted by its dialogue 

with the Indigenous applicants. Phase III of the consultation process afforded Canada the 

opportunity, and the responsibility, to dialogue about the asserted flaws in the Board’s process 

and recommendations. This it failed to do. 
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(iv) Canada’s erroneous view that the Governor in Council 
could not impose additional conditions on the proponent 

[629] Canada began and ended Phase III of the consultation process operating on the basis that 

it could not impose additional conditions on the proponent. This was wrong and limited the 

scope of necessary consultation. 

[630] Thus, on May 25, 2015, towards the end of Phase II, the Major Projects Management 

Office wrote to Indigenous groups to provide additional information on the scope and timing of 

Phase III consultation. If Indigenous groups identified outstanding concerns after the Board 

issued its report, the letter described the options available to Canada as follows: 

The Governor in Council has the option of asking the [National Energy Board] to 
reconsider its recommendation and conditions. Federal and provincial 
governments could undertake additional consultations prior to issuing additional 
permits and/or authorizations. Finally, federal and provincial governments can 
also use existing or new policy and program measures to address outstanding 
concerns. 

[631] Canada expressed the position that these were the available options throughout the 

consultation process (see, for example, the meeting notes of the consultation meeting held on 

March 31, 2016, with Coldwater). 

[632] Missing was the option of the Governor in Council imposing additional conditions on 

Trans Mountain. 

[633] At a meeting held on April 13, 2016, after Canada’s representatives expressed the view 

that the Crown could not add additional conditions, the Stó:lō’s then counsel expressed the 
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contrary view. She asked that Canada’s representatives verify with their Ministers whether 

Canada could attach additional conditions. By letter dated November 28, 2016 (the day before 

the Project was approved), Canada, joined by the British Columbia Environmental Assessment 

Office, advised that “the Governor in Council cannot impose its own conditions directly on the 

proponent as part of its decision” on the certificate of public convenience and necessity. 

[634] This was incorrect. In Gitxaala, at paragraphs 163 to 168, this Court explained that when 

considering whether Canada has fulfilled its duty to consult, the Governor in Council necessarily 

has the power to impose conditions on any certificate of public convenience and necessity it 

directs the National Energy Board to issue. 

[635] In the oral argument of these applications Canada acknowledged this power to exist, 

albeit characterizing it to be a power unknown to exist prior to this Court’s judgment in Gitxaala. 

[636] Accepting that the power had not been explained by this Court prior to its judgment in 

Gitxaala, that judgment issued on June 23, 2016, five months before Canada wrote to the Stó:lō 

advising that the Governor in Council lacked such a power and five months before the Governor 

in Council approved the Project. The record does not contain any explanation as to why Canada 

did not correct its position after the Gitxaala decision. 

[637] The consequence of Canada’s erroneous position that the Governor in Council lacked the 

ability to impose additional conditions on Trans Mountain seriously and inexplicably limited 

Canada’s ability to consult meaningfully on accommodation measures. 
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(v) Canada’s late disclosure of its assessment of the Project’s 
impact on the Indigenous applicants 

[638] As explained above at paragraph 488, the depth of the required consultation increases 

with the seriousness of the potentially adverse effect upon the claimed title or right. Canada’s 

assessment of the Project’s effect on each Indigenous applicant was therefore a critical aspect of 

the consultation process. 

[639] Canada ultimately assessed the Project not to have a high level of impact on the exercise 

of the Indigenous applicants’ “Aboriginal Interests” (a term defined in the Crown Consultation 

Report to include “asserted or established Aboriginal rights, including title and treaty rights.”). 

The Project was assessed to have a minor impact on the exercise of the Aboriginal Interests of 

Squamish and SSN, a minor-to-moderate impact on the Aboriginal Interests of Coldwater and 

Stó:lō and a moderate impact on the Aboriginal Interests of Tsleil-Waututh and Upper Nicola. 

[640] This important assessment was not communicated to the Indigenous applicants until the 

first week of November 2016, when the second draft of the Crown Consultation Report was 

provided (the first draft contained placeholder paragraphs in lieu of an assessment of the 

Project’s impact). Coldwater, Upper Nicola and SSN received the second draft of the Crown 

Consultation Report on November 1, 2016, Squamish and Stó:lō on November 3, 2016 and 

Tsleil-Waututh on November 4, 2016. Each was given two weeks to respond to the draft Crown 

Consultation Report. 
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[641] By this point in time Squamish, Coldwater, Stó:lō and SSN had concluded their 

consultation meetings with Canada and no further meetings were held. 

[642] Tsleil-Waututh did have further meetings with Canada, but these meetings were for the 

specific purposes of discussing greenhouse gases, the economic need for the Project and the 

Oceans Protection Plan. 

[643] Upper Nicola did have a consultation meeting with Canada on November 16, 2016, at 

which time it asked for an extension of time to respond to the second draft of the Crown 

Consultation Report. In response, Upper Nicola received a two-day extension until November 

18, 2016, to provide its comments to Canada. Canada’s representatives explained that “Cabinet 

typically requires material one month ahead of a decision deadline to enable time to receive and 

review the report, translate etc. and that we’ve already reduced this down to enable a second 

round of comments.” 

[644] Importantly, Canada’s Crown consultation lead acknowledged that other groups had 

asked for more time and the request had been “communicated to senior management and the 

Minister loud and clear.” Canada’s consultation lead went on to recognize that the time provided 

to review the second draft “may be too short for some to contribute detailed comments”. There is 

no evidence that Canada considered granting the requested extension so that the Indigenous 

groups could provide detailed, thoughtful comments on the second draft of the Crown 

Consultation Report, particularly on Canada’s assessment of the Project’s impact. Nor does the 

record shed any light on why Canada did not consider granting the requested extension. The 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 217 

 

statutory deadline for Cabinet’s decision was December 19, 2016, and the Indigenous applicants 

had been informed of this. 

[645] Ultimately, the Governor in Council approved the Project on November 29, 2016. 

[646] The consequence of Canada’s late communication of its assessment of the Project’s 

impact was mitigated to a degree by the fact that from the outset it had acknowledged, and 

continues to acknowledge, that it was obliged to consult with the Indigenous applicants at the 

deeper end of the consultation spectrum. Thus, the assessment of the required depth of 

consultation was not affected by Canada’s late advice that the Project, in its view, did not have a 

high level of impact on the claimed rights and title of the Indigenous applicants. 

[647] This said, without doubt Canada’s view of the Project’s impact influenced its assessment 

of both the reasonableness of its consultation efforts and the extent that the Board’s 

recommended conditions mitigated the Project’s potential adverse effects and accommodated the 

Indigenous applicants’ claimed rights and title. For this reason, the late delivery of Canada’s 

assessment of the Project’s impact until after all but one consultation meeting had been held 

contributed to the unreasonableness of the consultation process. 

[648] I now turn to review instances that illustrate Canada’s failure to dialogue meaningfully 

with the Indigenous applicants. 
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(vi) Canada’s failure to dialogue meaningfully 

a. The experience of Tsleil-Waututh 

[649] Tsleil-Waututh had conducted its own assessment of the Project’s impact on Burrard Inlet 

and on Tsleil-Waututh’s title, rights and interests and traditional knowledge. This assessment, 

based on the findings of six independent experts and the traditional knowledge of Tsleil-Waututh 

members, concluded, among other things that: 

 The likelihood of oil spills in Burrard Inlet would increase if the Project is 

implemented, and because spilled oil cannot be cleaned up completely, the 

consequences in such circumstances would be dire for sensitive sites, habitat and 

species, and in turn for the Tsleil-Waututh’s subsistence economy, cultural 

activities and contemporary economy. 

 Any delay in spilled oil cleanup response would decrease significantly the total 

volume of oil which could be cleaned up, and in turn increase the negative effects 

and consequences of a spill. 

 The direct effects of marine shipping are likely to add to the effects and 

consequences of spilled oil, which in turn will further amplify the negative effects 

of the Project on Tsleil-Waututh’s title, rights and interests. 

 Tsleil-Waututh could not accept the increased risks, effects and consequences of 

even another small incident like the 2007 spill at the Westridge Marine Terminal 

or the 2015 MV Marathassa oil spill, let alone a worst-case spill. 

[650] In the view of Tsleil-Waututh, the Board erred by excluding Project-related shipping 

from the Project’s definition. Tsleil-Waututh was also of the view that the Board’s conditions did 

not address their concerns about marine shipping. For example, Tsleil-Waututh noted that very 

few of the Board’s conditions set out desired outcomes. Rather, they prescribed a means to 

secure an unspecified outcome. 
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[651] At the consultation meeting of October 27, 2016, Canada’s representatives repeatedly 

acknowledged Tsleil-Waututh’s view that the Board’s conditions were not sufficiently robust, 

that Project-related shipping ought to have been assessed under the Canadian Environmental 

Assessment Act, 2012 and that the Board’s failure to do so resulted in the further failure to 

impose conditions on marine shipping. 

[652] However, when the discussion turned to how to address Tsleil-Waututh’s concerns, 

federal representatives noted that “proposals to strengthen marine shipping management, 

including nation to nation relationships, would take time to develop and strengthen.” They went 

on to express optimism: 

… that progress toward a higher standard of care could occur over the next few 
years with First Nations, at a nation to nation level, particularly on spill response 
and emergency preparedness capacities. As baseline capacities increased, risks 
would be reduced. 

[653] This generic and vague response that concerns could be addressed in the future, outside 

the scope of the Project and its approval, was Canada’s only response. Canada did not suggest 

any concrete measures, such as additional conditions, to accommodate Tsleil-Waututh’s 

concerns about marine shipping. 

[654] Nor did Canada propose any accommodation measures at the meeting of October 28, 

2016. At this meeting, Tsleil-Waututh sought further discussion about the Project’s definition 

because, in its view, this issue had to be resolved if the Project was to be sent back to the Board 

for reconsideration. Canada’s representatives responded that this was a matter for consideration 
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by the Governor in Council and “it was understood that the scope of the [Board’s] review would 

be litigated.” 

[655] Nor did Canada respond meaningfully to Tsleil-Waututh’s concerns in the Crown 

Consultation Report or in the Tsleil-Waututh appendix. 

[656] The appendix, after detailing Tsleil-Waututh’s concerns responded as follows: 

Sections 4.2.6 and 5.2 of this Report provide an overview of how the Crown has 
considered accommodation and mitigation measures to address outstanding issues 
identified by Aboriginal groups. Accommodations proposed by Tsleil-Waututh 
that the Crown has not responded to directly via letter will be otherwise actively 
considered by decision-makers weighing Project costs and benefits with the 
impacts on Aboriginal Interests. 

(underlining added) 

[657] Section 4.2.6 of the Crown Consultation Report referred to the proposed Indigenous 

Advisory and Monitoring Committee and to recognition of the historical impacts of the existing 

Trans Mountain pipeline. The nascent nature of the Indigenous Advisory and Monitoring 

Committee is shown by the listing of possible roles the committee “could” play. 

[658] Section 5.2 of the Crown Consultation Report dealt with Canada’s assessment of the 

adequacy of consultation. It contains no response to Tsleil-Waututh’s specific concerns that the 

Board’s conditions were not sufficiently robust, that Project-related shipping ought to have been 

assessed under the Canadian Environmental Assessment Act, 2012, and that the Board’s failure 

to do this resulted in the further failure to impose conditions on marine shipping. Section 5.2 did 
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provide Canada’s limited response to concerns about the appropriateness of the Board’s review 

process: 

With respect to perceived inadequacies in the [Board] review process, the Crown 
notes the Government’s commitment to modernize the [Board] and to restore 
public trust in federal environmental assessment processes. The Crown further 
notes that consultations on these processes have been launched and will include 
the engagement of Indigenous groups. Overall, however, Government, through its 
Interim Strategy, indicated that no project proponent would be sent back to the 
beginning, which mean [sic] that project [sic] currently undergoing regulatory 
review would continue to do so within the current framework. 

[659] Canada has not pointed to any correspondence in which it meaningfully addressed Tsleil-

Waututh’s concern that the Board’s conditions were not sufficiently robust and that Project-

related shipping should not have been excluded from the Project’s definition. 

[660] Tsleil-Waututh raised valid concerns that touched directly on its asserted title and rights. 

While Canada strove to understand those concerns accurately, it failed to respond to them in a 

meaningful way and did not appear to give any consideration to reasonable mitigation or 

accommodation measures, or to returning the issue of Project-related shipping to the Board for 

reconsideration. 

[661] While Canada moved to implement the Indigenous Advisory and Monitoring Committee 

and the Oceans Protection Plan, these laudable initiatives were ill-defined due to the fact that 

each was in its early planning stage. As such, these initiatives could not accommodate or 

mitigate any concerns at the time the Project was approved, and this record does not allow 

consideration of whether, as those initiatives evolved, they became something that could 

meaningfully address real concerns. 
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b. The experience of Squamish 

[662] At the one consultation meeting held in Phase III with Squamish on October 18, 2016, 

Squamish took the position throughout the meeting that it had insufficient information about the 

Project’s impact on Squamish to make a decision on the Project or to discuss mitigation 

measures. Reference was made to a lack of information about the fate and behaviour of diluted 

bitumen if spilled in a marine environment. Squamish also expressed the view that the Governor 

in Council was equally unable to make a decision on the Project because of research and 

information gaps about diluted bitumen. 

[663] Canada responded: 

The Crown recognized that there are uncertainties and information gaps which 
factor into the project decision. Most decisions are not made with perfect 
certainty. For instance, fate and behaviour of diluted bitumen in the marine 
environment has been identified as an information gap. The Crown is happy to 
discuss the level of uncertainty but is unsure how the [Governor in Council] will 
weigh these issues, such as whether they will decide that uncertainties are 
acceptable for the project to move forward. It should be noted that the [Governor 
in Council] can send the [Board] recommendation and any terms and conditions 
back to the [Board] for reconsideration. 

(underlining added) 

[664] The meeting notes do not reflect that any discussion ensued about the fate and behaviour 

of diluted bitumen in water. This is not surprising because the Crown consultation team had 

effectively told Squamish that any discussion would not factor into the Governor in Council’s 

deliberation and ultimate decision. 
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[665] In a letter dated the day before the Project was approved, Canada and the British 

Columbia Environmental Assessment Office wrote jointly to Squamish responding to issues 

raised by Squamish. With respect to diluted bitumen the letter stated: 

Squamish Nation has identified concerns relating to potential spills as well as the 
fate and behaviour of diluted bitumen. The [Board’s] Onshore Pipeline 
Regulations (OPR) requires a company to develop and implement management 
and protection programs in order to anticipate, prevent, mitigate and respond to 
conditions that may adversely affect the safety and security of the general public, 
the environment, property and, company’s personnel and pipelines. A company 
must follow the legal requirements identified in the National Energy Board Act 
and its associated regulations, other relevant standards, and any conditions 
contained within the applicable Project certificates or orders. 

[666] This generic response is not a meaningful response to Squamish’s concern that too little 

was known about how diluted bitumen would behave if spilled and that this uncertainty made it 

premature to approve the Project. 

[667] The letter went on to review Board conditions, planned government initiatives (such as 

the Area Response Planning Initiative, Transport Canada’s commitment to engage with British 

Columbia First Nations on issues related to marine safety and the Oceans Protection Program). 

The letter also referenced research that the Government of Canada was conducting on the 

behaviour and potential impacts of a diluted bitumen spill in a marine environment. While 

laudable initiatives, they too did not respond meaningfully to Squamish’s concern that more 

needed to be known before the Project was approved. 

[668] There is nothing in Canada’s response to show that Squamish’s concern about diluted 

bitumen was given real consideration or weight, and nothing to show any consideration was 

given to any meaningful and tangible accommodation or mitigation measures. 
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c. The experience of Coldwater 

[669] Coldwater’s concerns about the Project’s impact on its aquifer were described above at 

paragraphs 609-610 in the context of Canada’s unwillingness to depart from the Board’s findings 

and recommended conditions. 

[670] As explained at paragraph 610, when, during the consultation process, Coldwater 

suggested an alternate route for the pipeline that in its view posed less risk to its drinking water, 

Canada advised that it is the Board that decides pipeline routing, and the role of the Crown 

consultation team was to make sure the issue of an alternate route was reflected in the Crown 

Consultation Report so that it could be considered by the decision-makers. 

[671] Later during the May 4, 2016 meeting, in response to a question from Coldwater about a 

detailed route hearing, Brian Nesbitt, a contractor made available to answer questions about the 

Board, responded: 

Brian explained that the Governor in Council would approve the approved, 
detailed route, but that if someone doesn’t agree with that route they can 
intervene, say a detailed route hearing is required, and propose an alternative 
route. He stated that the burden of proof is essentially flipped and the landowner 
has the onus to show that the best route is somewhere other than the approved 
route. 

Brian provided an overview of the Detailed Route Approval Process (DRAP). 
Alternative routes, even outside the approved ROW corridor, can be proposed. In 
those cases it falls to the intervening party to make the case for why that route is 
the best one. In Brian’s experience, these arguments have been made in past 
hearings and sometimes they are successful. He provided the example of a 
pipeline going through a wooded area where inner city kids would go. If an 
alternative route is identified in the detailed route hearing, the proponent has to 
apply for a variance. This might require Governor in Council decisions, 
depending on how the CPCN is worded. Brian emphasized that the burden of 
establishing a better route lies with the landowner. 
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(underlining added) 

[672] A senior advisor for Indigenous and Northern Affairs Canada then agreed that Coldwater 

would require a very significant variance, a departure of about 10 kilometres from the approved 

pipeline right-of-way. 

[673] Counsel for Coldwater, Melinda Skeels, then replied: 

Melinda stated that it does not sound reasonable to expect Coldwater to mount the 
kind of evidence needed to make the case for that alternative. In her view, this 
issue needs to be addressed before a certificate is issued. It cannot wait until after. 

Melinda stated that it did not seem like a detailed route hearing is a realistic 
option that would assist in addressing Coldwater’s routing concerns. 

Coldwater’s recollection is that: Joseph, Tim and Ross were in 
general agreement, particularly given the significance of the 
variance and the fact that the onus would be shifted to Coldwater. 

The Crown’s position is that: The Crown officials would neither 
have agreed with or disagreed with the above statement. 

[674] The senior advisor for Indigenous and Northern Affairs Canada responded: 

… reflecting this concern in the Crown Consultation Report is one way to have it 
before decision makers prior to a decision on the certificate. He said that the 
routing issue goes to the heart of the CPCN and that the Crown may need to send 
the Project back to the [Board] to address this. 

[675] As explained at paragraph 587 above, Coldwater’s request for an analysis of the pipeline 

route was revisited at the October 7, 2016, consultation meeting. Canada acknowledged that the 

aquifer had not been fully explored, but expressed confidence in the Board’s Condition 39. 
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[676] In response: 

Coldwater expressed its concern that, given the momentum behind the project 
following a [Governor in Council] approval, it will take a major adverse finding 
in the Condition 39 report for the West Alternative to become viable. They argued 
that their aquifer concerns would not be sufficiently mitigated by moving the 
pipeline within the 150m approved route corridor as part of a detailed route 
hearing, because the West Alternative was well outside that recommended 
corridor. Coldwater asked if an approved route corridor had ever been changed 
because of a report released following a GIC approval. 

The [Board] asserted that detailed route hearings in the past had led to routes 
being changed for various reasons; however he (Brian Nesbitt) was personally 
unaware of a route being moved outside an approved corridor. However, it is 
possible if the situation warrants. 

… 

The Crown replied that Condition 39 was put in place because the Board felt that 
evidence did not provide enough certainty about the impact of the Project on 
Coldwater’s aquifer. That knowledge gap will have to be addressed, to the 
[Board’s] satisfaction, prior to construction commencing. The Crown appreciates 
that the Condition does not provide certainty about the possibility of changing the 
pipeline corridor; however the presence of the Condition indicates that the 
[Board] is not satisfied with the information currently available. 

(underlining added) 

[677] In the Crown Consultation Report Canada acknowledged that a pipeline spill associated 

with the Project could result in minor to serious impacts to Coldwater’s Aboriginal Interests: 

The Crown acknowledges the numerous factors that would influence the severity 
and types of effects associated with a pipeline spill, and that an impacts 
determination that relates the consequences of a spill to specific impacts on 
Aboriginal Interests has a high degree of uncertainty. The Crown acknowledges 
that Coldwater relies primarily on an aquifer crossed by the Project for their 
drinking water, as well as subsistence foods and natural resources, and are at 
greater risk for adverse effects from an oil spill. To address the concerns raised by 
Coldwater during the post-[Board] Crown consultation period, [Environmental 
Assessment Office] proposes a condition that would require, in addition to 
[Board] Condition 39, characterization of the aquifer recharge and discharge 
sources and aquifer confinement, and include an assessment of the vulnerability 
of the aquifer. 
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(underlining added, footnote omitted) 

[678] Throughout the consultation process, Canada worked to understand Coldwater’s 

concerns, and the British Columbia Environmental Assessment Office imposed a condition 

requiring a second hydrogeological report for approval by it. However, missing from Canada’s 

consultation was any attempt to explore how Coldwater’s concerns could be addressed. Also 

missing was any demonstrably serious consideration of accommodation—a failure likely flowing 

from Canada’s erroneous position that it was unable to impose additional conditions on the 

proponent. 

[679] Canada acknowledged that the Project would be located within an area of Coldwater’s 

traditional territory where Coldwater was assessed to have a strong prima facie claim to 

Aboriginal title. In circumstances where Coldwater would bear the burden of establishing a 

better route for the pipeline, and where the advice given to Coldwater by the Board’s technical 

expert was that he was personally unaware of a route being moved out of the approved pipeline 

corridor, Canada placed its reliance on Condition 39, and so advised Coldwater. However, as 

Canada acknowledged, this condition carried no certainty about the pipeline route. Nor did the 

condition provide any certainty as to how the Board would assess the risk to the aquifer. 

[680] At the end of the consultation process, and at the time the Project was approved, Canada 

failed to meaningfully engage with Coldwater, and to discuss and explore options to deal with 

the real concern about the sole source of drinking water for its Reserve. 
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d. The experience of Stó:lō 

[681] As part of the Stó:lō’s effort to engage with the Crown on the Project, Stó:lō prepared a 

detailed technical submission referred to as the “Integrated Cultural Assessment for the Proposed 

Trans Mountain Expansion Project”, also referred to as “ICA”. A copy of the ICA was filed with 

the Board. 

[682] The ICA was based on surveys, interviews, meetings and workshops held with over 200 

community members from approximately 11 Stó:lō bands. The ICA concluded that the Project 

posed a significant risk to the unique Indigenous way of life of the Stó:lō, threatening the cultural 

integrity and survival of core relationships at the heart of the Stó:lō worldview, identity, health 

and well-being. The ICA also contained 89 recommendations which, if implemented by Trans 

Mountain or the Crown, were believed by Stó:lō to mitigate the Project’s adverse effects on 

Stó:lō. 

[683] To illustrate the nature of the recommendations, section 17.2 of the ICA deals with 

recommendations to mitigate the Project’s impact on fisheries. Section 17.2.1 deals with 

Management and Planning in the context of fisheries mitigation. The recommended Management 

and Planning mitigation measures are: 

17.2.1 Management and Planning 

5. Stó:lō Fishing representatives will participate in the development and 
review of Fisheries Management Plans and water course crossing EPPs before 
construction and mitigation plans are finalized. 

6. Stó:lō representatives will provide input on proposed locations for 
Hydrostatic test water withdrawal and release. 
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7. [The proponent] will consult with Stó:lō representatives to develop the 
Emergency Response Plans in the study area. 

8. Stó:lō representatives will consult with community members to determine 
appropriate restoration plans for water crossings including bank armouring, seed 
mixes or replanting requirements. 

9. Stó:lō fishing representatives must be notified if isolation methods will not 
work and [the proponent] is considering another crossing method. 

10. Stó:lō representatives must be notified as soon as a spill or leak, of any 
size, is detected. 

11. During water quality monitoring program, anything that fails to meet or 
exceed established guidelines will be reported to a Stó:lō Fisheries Representative 
within 12 hours. 

[684] These measures are specific, brief and generally measured and reasonable. If 

implemented they would provide more detail to the Board’s generic conditions on consultation 

and require timely notification to the Stó:lō of events that may adversely impact their interests. 

[685] During the Board’s Information Request process, the Stó:lō pressed Trans Mountain to 

respond to their 89 recommendations but Trans Mountain did not provide a substantive response. 

Instead, Trans Mountain provided a general commitment to work with Stó:lō to develop a 

mutually-acceptable plan for implementation. 

[686] The Board did not adopt any of the specific 89 recommendations made by the Stó:lō in its 

terms and conditions. 

[687] At a meeting held with the Crown consultation team on April 13, 2016, before the release 

of the Board’s report, the Stó:lō provided an overview of the development of the ICA and 
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expressed many concerns, including their dissatisfaction with their engagement with Trans 

Mountain. 

[688] The Stó:lō representative stated that, among other things, Trans Mountain was directed 

by the Board to include Indigenous knowledge in Project planning, but did not. By way of 

example, the Stó:lō explained that the Fraser River is a tidal (at least up to Harrison River), 

meandering river, with a wandering gravel bed that is hydrologically connected to many 

wetlands and waterways crossed by the Project. A map of historical waterways was provided in 

the ICA, along with a table listing local and traditional knowledge of waterways crossed by the 

Project. None of this information was considered in Trans Mountain’s technical reports. In 

Stó:lō’s view, Trans Mountain’s assumptions and maps about the Fraser River were wrong and 

did not include their traditional knowledge. A year after the ICA was provided to Trans 

Mountain the Stó:lō met with Trans Mountain’s fisheries manager who had never seen the ICA 

or any of the technical information contained in it. 

[689] Additionally, Stó:lō provided details about deficiencies identified in Trans Mountain’s 

evidence filed with the Board about Stó:lō title, rights, interests and Project impacts. For 

example, Trans Mountain’s evidence was to the effect that the Stó:lō had no traditional plant 

harvesting areas within the Project area. However, the ICA identified and mapped several plant 

gathering sites within the proposed pipeline corridor. Another example of a deficiency was Trans 

Mountain’s evidence that there were no habitation sites in the Project area; however, the ICA 

mapped three habitation sites within the proposed pipeline corridor and two habitation sites 

located within 50 metres of the pipeline corridor. 
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[690] At a later consultation meeting held September 23, 2016, the Stó:lō reiterated that a key 

concern was their view that the Board’s process had failed to hold the proponent accountable for 

integrating Stó:lō’s traditional use information into the assessment of the Project. The draft 

Crown Consultation Report overlooked evidence filed by Stó:lō about their traditional land use. 

Instead, the report repeated oversights in Trans Mountain’s evidence presented to the Board. For 

example, Stó:lō noted the Crown was wrong to state that “[n]o plant gathering sites were 

identified within the proposed pipeline corridor”. The Stó:lō had explained this at the April 13, 

2016 meeting. 

[691] The Stó:lō Collective was not confident that Trans Mountain would follow through on 

commitments to include local Indigenous people or traditional knowledge in the development of 

the Project unless the Board’s terms and conditions required Trans Mountain to regularly engage 

Stó:lō communities in a meaningful way. 

[692] Canada’s representatives confirmed that the Stó:lō Collective was looking for stronger 

conditions, more community-specific commitments and more accountability placed on Trans 

Mountain so that conditions proposed by Stó:lō became regulatory requirements. 

[693] The Crown consultation team met with Stó:lō once after the release of the Board’s report, 

on September 23, 2016. 

[694] During this meeting the “Collective noted with great concern that the [Board] report 

came out May 19th, that the [Governor in Council’s] decision is due Dec. 19th, and that the 
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Crown was just meeting now (Sept. 23) to consult on the [Board] report with so many potential 

gaps left to discuss and seek to resolve with tight timelines to do so”. 

[695] At this meeting the Crown consultation team presented slides summarizing the Board’s 

conclusions. The Stó:lō noted their disagreement with the following findings of the Board: 

- “Ability of Aboriginal groups to use the lands, waters and resources for 
traditional purposes would be temporarily impacted” by construction and routine 
maintenance activities, and that some opportunities for certain activities such as 
harvesting or accessing sites or areas of [Traditional Land and Resource Use] will 
be temporary interrupted.”; 

- “Project’s contribution to potential broader cultural impacts related to 
access and use of natural resources is not significant.”; and, 

- “Impacts would be short term, limited to brief periods during construction 
and routine maintenance, largely confined to the Project footprint for the 
pipeline… Effects would be reversible in the short to long term, and low in 
magnitude.” 

(emphasis in original) 

[696] The Stó:lō pointed to the potential permanent impact of the Project on sites of critical 

cultural importance to Stó:lō and the Project’s impacts related to access and use of natural 

resources. 

[697] With respect to sites of critical cultural importance, the Stó:lō explained that none of the 

information contained in their ICA influenced the design of the Project or was included in the 

Project alignment sheets. The failure to include information about cultural sites on the Project 

alignment sheets meant that various geographic features known to Stó:lō and the proponent were 

not being factored into Project effects, or avoidance or mitigation efforts. In response to 

questions, Stó:lō confirmed that even though Trans Mountain was well aware of Stó:lō sites of 
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importance, as detailed in the ICA, Trans Mountain had not recognized them on the right-of-way 

corridor maps. Stó:lō believed this afforded the sites no protection if the Project was approved. 

[698] With respect to Lightning Rock, a culturally significant spiritual and burial site, the Stó:lō 

noted that Trans Mountain planned to put a staging area in proximity to the site which, in the 

view of the Stó:lō, would obliterate the site. The Board had imposed Condition 77 relating to 

Lightning Rock. This condition required Trans Mountain to file a report outlining the 

conclusions of a site assessment for Lightning Rock, including reporting on consultation with the 

Stó:lō Collective. However, Stó:lō Cultural Heritage experts had not been able to meet with 

Trans Mountain to participate in Lightning Rock management plans since September 2015. This 

was a source of great frustration. 

[699] The Stó:lō suggested that the Board’s conditions should specifically list the Indigenous 

groups Trans Mountain was required to deal with instead of the generic “potentially affected 

Aboriginal groups” referenced in the Board’s current conditions. 

[700] The Stó:lō also requested that they be involved in selecting the Aboriginal monitors 

working within their territory as contemplated by the Board’s conditions. For example, 

Condition 98 required Trans Mountain to file a plan describing participation by “Aboriginal 

groups” in monitoring construction of the Project. Stó:lō wanted to ensure these monitors were 

sufficiently knowledgeable about issues of importance to the Stó:lō. 
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[701] The September 23, 2016, meeting notes do not indicate any response or meaningful 

dialogue on the part of the Crown consultation team in response to any of Stó:lō’s concerns and 

suggestions. 

[702] Interestingly, at the November 16, 2016, consultation meeting with Upper Nicola, the last 

of the consultation meetings and the only consultation meeting held after Canada provided the 

second draft of the Crown Consultation Report setting out Canada’s assessment of the Project’s 

impacts, the Crown consultation lead explained: 

… “potentially affected Aboriginal groups” has been noted by many Aboriginal 
groups as too vague in the recommended conditions, and this phrase is repeated 
throughout the 157 conditions. Makes reference to how the Crown’s consultation 
and accommodation report does address specific Aboriginal groups. Discussed 
another point on the [Board] condition for “Aboriginal monitors”—where 
communities would not [sic] want locally knowledgeable Aboriginal people to 
fulfil this role and not someone from farther afield. 

[703] Notwithstanding apparently widespread concern about the Board’s generic use of the 

phrase “potentially affected Aboriginal groups” and the need for locally-selected Indigenous 

monitors, and despite Canada’s ability to add new conditions that would impose the desired 

specificity, Canada failed to meaningfully consider such accommodation. 

[704] Canada and the British Columbia Environmental Assessment Office purported to respond 

to two of Stó:lō’s concerns in their letter of November 28, 2016, to the Stó:lō: the concerns about 

Traditional Ecological Knowledge and sites of cultural importance. 

[705] The Crown “acknowledges the Stó:lō Collective’s view that the [Board] and the 

proponent overlooked traditional knowledge within the development of the [Board] conditions 
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and Project design.” The Crown discusses these issues in Sections III and IV of the Stó:lō 

Collective appendix (pages 13, 29 and 30 respectively). 

[706] I deal with the Stó:lō appendix beginning at paragraph 712 below. As explained below, 

the Stó:lō appendix does not deal meaningfully with the concerns about Traditional Ecological 

Knowledge and sites of cultural importance. 

[707] The Crown made two more points independent of the Stó:lō Collective appendix. First, it 

expressed its understanding that the Stó:lō could trigger a detailed route hearing. Second, it 

encouraged the Stó:lō Collective to continue discussions with the proponent. 

[708] In connection with the detailed route hearing, the Crown advised that “[w]ithin the scope 

of such a hearing exists the potential for the right-of-way to move locations.” There are three 

points to make about this response. First, as explained above at paragraphs 380 to 384, at a 

detailed route hearing the right of way may only move within the approved pipeline corridor, 

otherwise an application must be made to vary the pipeline corridor; second, the onus at a 

detailed route hearing is on the person requesting the alteration; and, third, Canada failed to 

consider its ability to impose additional conditions, likely because it was operating under the 

erroneous view it could not. The ability to trigger a detailed route hearing provided no certainty 

about how potential adverse effects to areas of significant importance to the Stó:lō would be 

dealt with. This was not a meaningful response on Canada’s part. 
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[709] As to the Crown’s suggestion that the Stó:lō Collective continue its discussions with the 

proponent, no explanation is given as to why this was believed to be an appropriate response to 

the concerns of the Stó:lō in light of the information they had provided as to the proponent’s 

unwillingness to deal directly with them on a timely basis, or in some cases, at all. 

[710] The November 28, 2016, letter also referenced the four accommodation measures the 

Stó:lō requested in their two-page submission to the Governor in Council. The first asked for a 

condition to “outline and identify specifics regarding Trans Mountain’s collaboration with and 

resourcing of the Stó:lō Collective to update construction alignment sheets and EPPs to reflect 

information provided in the Integrated Cultural Assessment” (March 2014). The Stó:lō were told 

“The recommendations included in the Stó:lō Collective’s two-page submission of November 

17, 2016 will be provided directly to federal and provincial decision makers.” 

[711] Leaving aside the point that the letter was sent the day before the Project was approved, 

none of this is responsive, meaningful, two-way dialogue that the Supreme Court requires as part 

of the fulfillment of the duty to consult. 

[712] Nor is any meaningful response provided in the Stó:lō appendix to the Crown 

Consultation Report. This is illustrated by the following two examples. First, while the appendix 

recites that the Stó:lō Collective recommended 89 actions that would assist Trans Mountain to 

avoid or mitigate adverse effects on their Aboriginal Interests there is no discussion or indication 

that Canada seriously considered implementing any of the 89 recommended actions, and no 

explanation as to why Canada did not consider implementing any Stó:lō specific 
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recommendation as an accommodation or mitigation measure. Second, while the appendix 

acknowledges that the Stó:lō provided examples of Traditional Ecological Knowledge which 

they felt the proponent and the Board ignored in the Project design, environmental assessment 

and mitigation planning, no analysis or response to the concern is given. 

[713] In the portion of the appendix that deals with Canada’s assessment of the Project’s 

impacts on the Stó:lō, the Crown relies on the conclusions of the Board to find that the impacts 

of the Project would be up to minor-to-moderate. Thus, for instance, the appendix repeats the 

Board’s conclusion that if the Project is approved, the Board conditions would either directly or 

indirectly avoid or reduce potential environmental effects associated with hunting, trapping and 

gathering. In an attempt to deal with the specific concerns raised by the Stó:lō about the 

adequacy of the Board’s report and its conditions, the appendix recites that: 

… the proponent would implement several mitigation measures to reduce 
potential effects to species important for the Stó:lō Collective’s hunting, trapping, 
and plant gathering activities. The proponent is committed to minimizing the 
Project footprint to the maximum extent feasible, and all sensitive resources 
identified on the Environmental Alignment Sheets and environmental tables 
within the immediate vicinity of the [right-of-way] will be clearly marked before 
the start of clearing. 

[714] While the second draft of the Crown Consultation Report was revised to reference the 

plant gathering sites identified by Stó:lō in the ICA and in the April and October consultation 

meetings, Canada continued to rely upon the Board’s findings without explaining, for example, 

how the Board’s finding that “Trans Mountain adequately considered all the information 

provided on the record by Aboriginal groups regarding their traditional uses and activities.” 

(report, page 278) was reliable in the face of the information contained in the ICA. 
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[715] Nor does Canada explain the source of its confidence in the proponent’s commitments in 

light of the concerns expressed by the Stó:lō that Trans Mountain had failed to follow through on 

its existing commitments and that without further conditions Stó:lō feared the proponent would 

not follow through with its commitments to the Board. 

[716] With respect to the Stó:lō’s concerns about a Project staging area at Lightning Rock, the 

appendix noted that Lightning Rock was protected by Board Condition 77 which required the 

proponent to file with the Board an archaeological and cultural heritage field investigation 

undertaken to assess the potential impacts of Project construction and operations on the 

Lightning Rock site. The appendix goes on to note that: 

However, given that this is a sacred site with burial mounds, Stó:lō Collective 
have noted that any Project routing through this area is inappropriate given the 
need to preserve the cultural integrity of the site and the surrounding area. For the 
Stó:lō Collective, the site surrounding Lightning Rock should be a “no go” area 
for the Project. 

[717] However, Stó:lō’s position that Lightning Rock should be a “no go” area is left 

unresolved and uncommented upon by Canada. 

[718] Another Stó:lō concern detailed by Canada in the appendix, but unaddressed, is the 

concern of the Stó:lō Collective that the locations of various other culturally important sites do 

not appear on Trans Mountain’s detailed alignment sheets. Examples of such sites include 

bathing sites within the 150 metre pipeline right-of-way alignment at Bridal Veil Falls, and an 

ancient pit house located within the pipeline right-of-way. None of these sites are the subject of 

any Board condition. 

20
18

 F
C

A
 1

53
 (

C
an

LI
I)



Page: 239 

 

[719] The appendix recites Canada’s conclusion on these concerns of the Stó:lō as follows: 

With regards to specific risk concerns raised by the Stó:lō Collective, the 
proponent would implement several mitigation measures to reduce potential 
effects on physical and cultural heritage resources important for the Stó:lō 
Collective’s traditional and cultural practices. The proponent has also committed 
to reduce potential disturbance to community assets and events by implementing 
several measures that include avoiding important community features and assets 
during [right-of-way] finalization, narrowing the [right-of-way] in select areas, 
scheduling construction to avoid important community events where possible, 
communication of construction schedules and plans with community officials, and 
other ongoing consultation and engagement with local and Aboriginal 
governments. 

[720] This is not meaningful, two-way dialogue in response to Stó:lō’s real and valid concerns 

about matters of vital importance to the Stó:lō. 

[721] Canada adopts a similar approach to its assessment of the Project’s impact on freshwater 

fishing and marine fishing and harvesting at pages 24 to 27 of the Stó:lō appendix. 

[722] The section begins by acknowledging the Stó:lō’s deeply established connection to 

fishing and marine harvesting “which are core to Stó:lō cultural activities and tradition, 

subsistence and economic purposes.” 

[723] After summarizing each concern raised by the Stó:lō, Canada responds by adopting the 

Board’s conclusions that the Project’s impact will be low-to-moderate and that Board conditions 

will either directly or indirectly avoid or reduce potential environmental effects on fishing 

activities. 
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[724] In the course of this review Canada acknowledges the Board’s finding that “Project-

related activities could result in low to moderate magnitude effects on freshwater and marine fish 

and fish habitat, surface water and marine water quality.” Appendix 12 to the Board report 

defines a moderate impact to be one that, among other things, noticeably affects the resource 

involved. 

[725]  Canada also acknowledges that during the operational life of the Project fishing and 

harvesting activities directly affected by the construction and operation of the Westridge Marine 

Terminal would not occur within the expanded water lease boundaries. 

[726] Further, impacts on navigation, specifically in eastern Burrard Inlet, would exist for the 

lifetime of the Project, and would occur on a daily basis. Project-related marine vessels also 

would cause temporary disruption to the Stó:lō Collective’s marine fishing and harvesting 

activities. These disruptions are said “likely to be temporary when accessing fishing sites in the 

Burrard Inlet that require crossing shipping lanes, as community members would be able to 

continue their movements shortly after the tanker passes.” This too would occur on a daily basis 

if the Westridge Marine Terminal were to serve 34 Aframax tankers per month. 

[727] Missing however from Canada’s consultation analysis is any mention of the Stó:lō’s 

constitutionally protected right to fish, and how that constitutionally protected right was taken 

into account by Canada. Also missing is any explanation as to how the consultation process 

affected the Crown’s ultimate assessment of the impact of the Project on the Stó:lō. Meaningful 
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consultation required something more than simply repeating the Board’s findings and conditions 

without grappling with the specific concerns raised by the Stó:lō about those same findings. 

e. The experience of Upper Nicola 

[728] Throughout the consultation process, Upper Nicola raised the issue of the Project’s 

impact on Upper Nicola’s asserted title and rights. The issue was raised at the consultation 

meetings of March 31, 2016, and May 3, 2016, but no meaningful dialogue took place. Canada’s 

representatives advised at the March meeting that until the Board released its report Canada did 

not know how the Project could impact the environment and Upper Nicola’s interests and so 

could not “yet extrapolate to how those changes could impact [Upper Nicola’s] Aboriginal rights 

and title interests.” 

[729] The issue was raised again, after the release of the Board’s report, at the consultation 

meeting of September 22, 2016. Upper Nicola expressed its disagreement with Canada’s 

assertion in the first draft of the Crown Consultation Report that potential impacts on its title 

claim for the pipeline right-of-way included temporary impacts related to construction, and 

longer-term impacts associated with Project operation. In Upper Nicola’s view, construction did 

not have a temporary impact on its claim to title. Upper Nicola also stated that Canada had 

examined the Project’s impact on title without considering impacts on governance and 

management, and concerns related to title, such as land and water issues. The meeting notes do 

not record any response to these concerns. 
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[730] Nor did Canada respond meaningfully to Upper Nicola’s position that the Project would 

render 16,000 hectares of land unusable or inaccessible for traditional activities. Upper Nicola 

viewed this to constitute a significant impact that required accommodation of their rights to 

stewardship, use and governance of the land and water. Canada’s response was to acknowledge a 

letter sent to the Prime Minister in which numerous Indigenous groups had proposed a mitigation 

measure to ensure they would have a more active role in monitoring and stewardship of the 

Project. Canada stated that it saw merit in the proposal and that a response to the letter would be 

forthcoming. 

[731] On November 18, 2016, Upper Nicola wrote to the Crown consultation lead to highlight 

its key, ongoing concerns with the Project and the consultation process. With respect to title, 

Upper Nicola wrote: 

There were areas which the Crown has determined that we have a strong prima 
facie claim to Aboriginal title and rights. The Crown must therefore acknowledge 
the significant impacts and infringements of the Project to Upper Nicola/Syilx 
Title and Rights, including the incidents of Aboriginal title which include: the 
right to decide how the land will be used; the right of enjoyment and occupancy 
of the land; the right to possess the land; the right to the economic benefits of the 
land; and the right to proactively use and manage the land and adequately 
accommodate these impacts, concerns and infringements. This has not yet been 
done. 

(underlining added) 

[732] Canada and the British Columbia Environmental Assessment Office wrote to Upper 

Nicola on November 28, 2016, the day before the Project was approved, to respond to the issues 

raised by Upper Nicola. The only reference to Upper Nicola’s asserted title is this brief 

reference: 
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Impacts and Mitigation: In response to comments received, the Crown has 
reviewed its analysis and discussion in the Consultation and Accommodation 
Report on the direct and indirect impacts of the Project on Syilx (Okanagan) 
Nation’s rights and other interests. In addition, Upper Nicola identified that the 
study titled “Upper Nicola Band Traditional Use and Occupancy Study for the 
Kingsvale Transmission Line in Support of the Trans Mountain Expansion 
Project” (Kingsvale TUOS) had not been specifically referenced in the Syilx 
(Okanagan) Nation appendix. Upper Nicola resent the Kingsvale TUOS to the 
Crown on Friday, November 18 and in response to this information, the Crown 
reviewed the Kingsvale TUOS, summarized the study’s findings in Syilx 
(Okanagan) Nation’s appendix, and considered how this information changes the 
expected impacts of the Project on Syilx (Okanagan) Nation’s Aboriginal rights 
and title. As a result, conclusions were revised upward for Project impacts on 
Syilx (Okanagan) Nation’s freshwater fishing activities, other traditional and 
cultural activities, as well as potential impacts on Aboriginal title. 

(underlining added) 

[733] No response was made to the request to acknowledge the Project’s impacts and 

infringement of Upper Nicola’s asserted title and rights. 

[734] In the Upper Nicola appendix, Canada acknowledged that the Project would be located 

within an area of Syilx Nation’s asserted traditional territory where Syilx Nation was assessed to 

have a strong prima facie claim to Aboriginal title and rights. Canada then asserted the Project to 

have “minor-to-moderate impact on Syilx Nation’s asserted Aboriginal title to the proposed 

Project area.” Canada did not address Upper Nicola’s governance or title rights in any detail. 

Canada did refer to section 4.3.5 of the Crown Consultation Report but this section simply 

reiterates the Board’s findings and conditions and the requirement that the proponent continue 

consultation “with potentially affected Aboriginal groups”. 
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[735] Missing is any explanation as to why moderate impacts to title required no 

accommodation beyond the environmental mitigation measures recommended by the Board—

mitigation measures that were generic and not specific to Upper Nicola. 

[736] Throughout Phase III, Upper Nicola had proposed numerous potential mitigation 

measures and had requested accommodation related to stewardship, use and governance of the 

water. No response was given as to why Canada rejected this request. This was not meaningful, 

two-way dialogue or reasonable consultation. 

f. The experience of SSN 

[737] Canada met with SSN twice during Phase III. At the first meeting, on August 3, 2016, 

SSN expressed the desire to have consultation go beyond the environmental assessment process 

which they felt was insufficient to tackle the issues that affected their territory. SSN sought to 

move forward on a nation to nation basis and wished to formalize a nation to nation consultation 

protocol using the Project as a starting point for further consultation. 

[738] In response, Canada and representatives of British Columbia asked that the SSN be 

prepared to review a draft memorandum of understanding for consultation about the Project 

(affidavit of Jeanette Jules, paragraph 70). 

[739] The meeting notes reflect that at the first meeting on August 3, 2016, SSN also raised as 

accommodation or mitigation measures that: the Project conditions be more specific with respect 

to safety and emergency preparedness response, warning notifications to communities and 
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opportunities for training; and, that there be provision for both a spillage fee and a revenue tax 

imposed on the proponent for the benefit of SSN. The meeting notes do not reflect any dialogue 

or response from Canada to these proposals. 

[740] On September 9, 2016, the Crown consultation lead sent a two-page draft memorandum 

of understanding to the SSN (two pages not including the signature page). 

[741] At the second and last meeting on October 6, 2016, the SSN advised that they desired the 

proponent to submit to a review of the Project by the SSN, but that the proponent was unwilling 

to undergo another review. The SSN also repeated their desire for the federal and provincial 

Crowns to allow SSN to impose a resource development tax on proponents whose projects are 

located in the SSN’s traditional territory. In response, the Crown raised the difficulty in 

implementing the tax and having the Project undergo assessment by the SSN before the 

mandated decision deadline of December 19, 2016. 

[742] At this meeting Canada sought comments on the draft memorandum of understanding. 

Jeanette Jules, a counsellor with the Kamloops Indian Band swore in an affidavit filed in support 

of SSN’s application for judicial review that: 

At [the October 6, 2016] meeting, the majority of the time was spent on 
discussing the content of the [memorandum of understanding], that is, what would 
engagement with the Crowns on the Project look like. We did not spend any time 
discussing the routing of the pipeline Project at Pipsell or SSN’s concerns about 
the taking up of new land in the Lac du Bois Grasslands Protected area, although I 
did voice concerns about those issues again at that meeting. At the end of the 
meeting, the Crowns committed to revising the [memorandum of understanding] 
and to setting up another meeting to discuss it with us. 

(underlining added) 
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[743] The meeting notes state that toward the end of the meeting SSN expressed the desire to 

have a terrestrial spill response centre stationed in their reserve. SSN contemplated that funding 

for the centre should be raised through a per-barrel spillage fee charged on product flowing 

through the pipeline. 

[744] Thereafter, no memorandum of understanding was finalized and no further meetings took 

place between Canada and the SSN. Ms. Jules swears that: 

I fully expected that between our last meeting with Canada and the Province of 
BC and the [Governor in Council] decision to approve the Project, we would 
come to an agreement on the terms of a [memorandum of understanding] and 
have had meaningful engagement with the Crowns about pipeline routing and 
SSN’s other concerns raised in its final argument. 

[745] Ms. Jules was not cross-examined on her affidavit. 

[746] In the November 28, 2016, letter sent to the SSN by Canada and the British Columbia 

Environmental Assessment Office they wrote: 

We also would like to take this opportunity to provide you with additional 
information or responses to concerns that Stk’emlúps te Secwèpemc Nation has 
raised with the Crown. 

At the October 6, 2016 meeting with SSN, in addition to reiterating SSN’s plan on 
undertaking its own assessment of the project, SSN outlined a proposal for an 
SSN resource development tax that they charge directly to proponents whose 
projects are in their traditional territory, and that SSN wants the federal and 
provincial Crown’s to make the jurisdictional room necessary for the tax to be 
implemented. These proposals have been added to the SSN specific appendix for 
consideration by decision makers. 

[747] This is not a meaningful response to the proposals made by the SSN. The only response 

made to the resource development tax during the consultation meetings was the difficulty this 
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would pose to meeting Canada’s decision deadline (notwithstanding that SSN had sought 

consultation on a broader basis than the Project—the Project was contemplated by SSN to be a 

starting point). 

[748] The SSN appendix to the Crown Consultation Report faithfully records SSN’s concerns 

about the review process, noting, in part, that: 

SSN stated that the [Board] hearing process is an inappropriate forum for 
assessing impacts to their Aboriginal rights. SSN also expressed concern about 
the [Board] process’ legislated timelines and the way these timelines were 
unilaterally imposed on them. SSN considers this timeline extremely restrictive 
and does not believe it affords SSN sufficient time to review the application and 
participate meaningfully in the review process. SSN has stated that their ability to 
participate in the process is further hampered by a lack of capacity funding from 
either the [Board] or the Crown. SSN has expressed a view that related regulatory 
(i.e. permitting) processes are not well-coordinated, which they believe results in 
an incomplete sharing of potential effects to SSN Interests. They refer to the 
perceived disconnected process between the proposed Project and proposed Ajax 
Mine application review. SSN are not satisfied with the current crown 
engagement model and the lack of addressing SSN’s needs for a nation-to-nation 
dialogue about their concerns and interests, and have proposed that the Crown 
develop a [memorandum of understanding] to address these issues and provide a 
framework for the dialogue moving forward. 

… 

SSN have requested Nation-to-Nation engagement related to the broader issue of 
land management and decision making within their territory. SSN requested a 
consultation protocol agreement be developed, starting with a [memorandum of 
understanding] for Nation-to-Nation consultation, which would take the form of a 
trilateral agreement between SSN, BC and Canada. SSN recommended a 
framework of sustainable Crown funding to participate in the [memorandum of 
understanding] process, leading to a sustainable funding model to support 
ongoing land use management within SSN’s territory. 

At the October 6, 2016 meeting, SSN outlined a proposal for an SSN resource 
development tax that they charge directly to proponents whose projects are in 
their traditional territory. SSN wants the federal and provincial Crown’s [sic] to 
make the jurisdictional room necessary for the tax to be implemented. 

(underlining added) 
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[749] Missing from the appendix is any advice to the Governor in Council that Canada 

committed to providing a draft memorandum of understanding to SSN and any advice about the 

status of the memorandum of understanding. Also missing is any indication of what, if any, 

impact this had on Canada’s view of the consultation process. 

[750] In the SSN appendix Canada acknowledged that “the Project would be located within an 

area of Tk’emlúps te Secwe’pemc and Skeetchestn’s traditional territory assessed as having a 

strong prima facie claim to Aboriginal title”. Canada had also assessed its duty to consult SSN as 

being at the deeper end of the consultation spectrum. 

[751] Notwithstanding, Canada did not provide any meaningful response to SSN’s proposed 

mitigation measures, and conducted no meaningful, two-way dialogue about SSN’s concerns 

documented on pages 3 to 7 of the SSN appendix. 

[752] This was not reasonable consultation as required by the jurisprudence of the Supreme 

Court of Canada. 

(vii) Conclusion on Canada’s execution of the consultation 
process 

[753] As explained above at paragraphs 513 to 549, the consultation framework selected by 

Canada was reasonable and sufficient. If Canada properly executed it, Canada would have 

discharged its duty to consult. 
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[754] However, based on the totality of the evidence I conclude that Canada failed in Phase III 

to engage, dialogue meaningfully and grapple with the concerns expressed to it in good faith by 

the Indigenous applicants so as to explore possible accommodation of these concerns. 

[755] Certainly Canada’s consultation team worked in good faith and assiduously to understand 

and document the concerns of the Indigenous applicants and to report those concerns to the 

Governor in Council in the Crown Consultation Report. That part of the Phase III consultation 

was reasonable. 

[756] However, as the above review shows, missing was a genuine and sustained effort to 

pursue meaningful, two-way dialogue. Very few responses were provided by Canada’s 

representatives in the consultation meetings. When a response was provided it was brief, and did 

not further two-way dialogue. Too often the response was that the consultation team would put 

the concerns before the decision-makers for consideration. 

[757] Where responses were provided in writing, either in letters or in the Crown Consultation 

Report or its appendices, the responses were generic. There was no indication that serious 

consideration was given to whether any of the Board’s findings were unreasonable or wrong. 

Nor was there any indication that serious consideration was given to amending or supplementing 

the Board’s recommended conditions. 

[758] Canada acknowledged it owed a duty of deep consultation to each Indigenous applicant. 

More was required of Canada. 
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[759] The inadequacies of the consultation process flowed from the limited execution of the 

mandate of the Crown consultation team. Missing was someone representing Canada who could 

engage interactively. Someone with the confidence of Cabinet who could discuss, at least in 

principle, required accommodation measures, possible flaws in the Board’s process, findings and 

recommendations and how those flaws could be addressed. 

[760] The inadequacies of the consultation process also flowed from Canada’s unwillingness to 

meaningfully discuss and consider possible flaws in the Board’s findings and recommendations 

and its erroneous view that it could not supplement or impose additional conditions on Trans 

Mountain. 

[761] These three systemic limitations were then exacerbated by Canada’s late disclosure of its 

assessment that the Project did not have a high level of impact on the exercise of the applicants’ 

“Aboriginal Interests” and its related failure to provide more time to respond so that all 

Indigenous groups could contribute detailed comments on the second draft of the Crown 

Consultation Report. 

[762] Canada is not to be held to a standard of perfection in fulfilling its duty to consult. 

However, the flaws discussed above thwarted meaningful, two-way dialogue. The result was an 

unreasonable consultation process that fell well short of the required mark. 

[763] The Project is large and presented genuine challenges to Canada’s effort to fulfil its duty 

to consult. The evaluation of Canada’s fulfillment of its duty must take this into account. 
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However, in largest part the concerns of the Indigenous applicants were quite specific and 

focussed and thus quite easy to discuss, grapple with and respond to. Had Canada’s 

representatives met with each of the Indigenous applicants immediately following the release of 

the Board’s report, and had Canada’s representatives executed a mandate to engage and dialogue 

meaningfully, Canada could well have fulfilled the duty to consult by the mandated December 

19, 2016 deadline. 

E. Remedy 

[764] In these reasons I have concluded that the Board failed to comply with its statutory 

obligation to scope and assess the Project so as to provide the Governor in Council with a 

“report” that permitted the Governor in Council to make its decision whether to approve the 

Project. The Board unjustifiably excluded Project-related shipping from the Project’s definition. 

[765] This exclusion of Project-related shipping from the Project’s definition permitted the 

Board to conclude that section 79 of the Species at Risk Act did not apply to its consideration of 

the effects of Project-related shipping. Having concluded that section 79 did not apply, the Board 

was then able to conclude that, notwithstanding its conclusion that the operation of Project-

related vessels is likely to result in significant adverse effects to the Southern resident killer 

whale, the Project was not likely to cause significant adverse environmental effects. 

[766] This finding—that the Project was not likely to cause significant adverse environmental 

effects—was central to its report. The unjustified failure to assess the effects of Project-related 

shipping under the Canadian Environmental Assessment Act, 2012 and the resulting flawed 
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conclusion about the environmental effects of the Project was critical to the decision of the 

Governor in Council. With such a flawed report before it, the Governor in Council could not 

legally make the kind of assessment of the Project’s environmental effects and the public interest 

that the legislation requires. 

[767] I have also concluded that Canada did not fulfil its duty to consult with and, if necessary, 

accommodate the Indigenous applicants. 

[768] It follows that Order in Council P.C. 2016-1069 should be quashed, rendering the 

certificate of public convenience and necessity approving the construction and operation of the 

Project a nullity. The issue of Project approval should be remitted to the Governor in Council for 

prompt redetermination. 

[769] In that redetermination the Governor in Council must refer the Board’s recommendations 

and its terms and conditions back to the Board, or its successor, for reconsideration. Pursuant to 

section 53 of the National Energy Board Act, the Governor in Council may direct the Board to 

conduct that reconsideration taking into account any factor specified by the Governor in Council. 

As well, the Governor in Council may specify a time limit within which the Board shall 

complete its reconsideration. 

[770] Specifically, the Board ought to reconsider on a principled basis whether Project-related 

shipping is incidental to the Project, the application of section 79 of the Species at Risk Act to 

Project-related shipping, the Board’s environmental assessment of the Project in the light of the 
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Project’s definition, the Board’s recommendation under subsection 29(1) of the Canadian 

Environmental Assessment Act, 2012 and any other matter the Governor in Council should 

consider appropriate. 

[771] Further, Canada must re-do its Phase III consultation. Only after that consultation is 

completed and any accommodation made can the Project be put before the Governor in Council 

for approval. 

[772] As mentioned above, the concerns of the Indigenous applicants, communicated to 

Canada, are specific and focussed. This means that the dialogue Canada must engage in can also 

be specific and focussed. This may serve to make the corrected consultation process brief and 

efficient while ensuring it is meaningful. The end result may be a short delay, but, through 

possible accommodation the corrected consultation may further the objective of reconciliation 

with Indigenous peoples. 

F. Proposed Disposition 

[773] For these reasons I would dismiss the applications for judicial review of the Board’s 

report in Court Dockets A-232-16, A-225-16, A-224-16, A-217-16, A-223-16 and A-218-16. 

[774] I would allow the applications for judicial review of the Order in Council P.C. 2016-1069 

in Court Dockets A-78-17, A-75-17, A-77-17, A-76-17, A-86-17, A-74-17, A-68-17 and A-84-

17, quash the Order in Council and remit the matter to the Governor in Council for prompt 

redetermination. 
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[775] The issue of costs is reserved. If the parties are unable to agree on costs they may make 

submissions in writing, such submissions not to exceed five pages. 

[776] Counsel are thanked for the assistance they have provided to the Court. 

“Eleanor R. Dawson” 
J.A. 

“I agree. 
Yves de Montigny J.A.” 

“I agree. 
Judith Woods J.A.” 
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APPENDIX 

National Energy Board Act, R.S.C. 1985, c. N-7 

52 (1) If the Board is of the opinion 
that an application for a certificate in 
respect of a pipeline is complete, it 
shall prepare and submit to the 
Minister, and make public, a report 
setting out 

52 (1) S’il estime qu’une demande de 
certificat visant un pipeline est 
complète, l’Office établit et présente 
au ministre un rapport, qu’il doit 
rendre public, où figurent : 

(a) its recommendation as to whether 
or not the certificate should be issued 
for all or any portion of the pipeline, 
taking into account whether the 
pipeline is and will be required by the 
present and future public convenience 
and necessity, and the reasons for that 
recommendation; and 

a) sa recommandation motivée à 
savoir si le certificat devrait être 
délivré ou non relativement à tout ou 
partie du pipeline, compte tenu du 
caractère d’utilité publique, tant pour 
le présent que pour le futur, du 
pipeline; 

(b) regardless of the recommendation 
that the Board makes, all the terms 
and conditions that it considers 
necessary or desirable in the public 
interest to which the certificate will be 
subject if the Governor in Council 
were to direct the Board to issue the 
certificate, including terms or 
conditions relating to when the 
certificate or portions or provisions of 
it are to come into force. 

b) quelle que soit sa recommandation, 
toutes les conditions qu’il estime 
utiles, dans l’intérêt public, de 
rattacher au certificat si le gouverneur 
en conseil donne instruction à l’Office 
de le délivrer, notamment des 
conditions quant à la prise d’effet de 
tout ou partie du certificat. 

(2) In making its recommendation, the 
Board shall have regard to all 
considerations that appear to it to be 
directly related to the pipeline and to 
be relevant, and may have regard to 
the following: 

(2) En faisant sa recommandation, 
l’Office tient compte de tous les 
facteurs qu’il estime directement liés 
au pipeline et pertinents, et peut tenir 
compte de ce qui suit : 

(a) the availability of oil, gas or any 
other commodity to the pipeline; 

a) l’approvisionnement du pipeline en 
pétrole, gaz ou autre produit; 

(b) the existence of markets, actual or 
potential; 

b) l’existence de marchés, réels ou 
potentiels; 

(c) the economic feasibility of the c) la faisabilité économique du 
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pipeline; pipeline; 

(d) the financial responsibility and 
financial structure of the applicant, the 
methods of financing the pipeline and 
the extent to which Canadians will 
have an opportunity to participate in 
the financing, engineering and 
construction of the pipeline; and 

d) la responsabilité et la structure 
financières du demandeur et les 
méthodes de financement du pipeline 
ainsi que la mesure dans laquelle les 
Canadiens auront la possibilité de 
participer au financement, à 
l’ingénierie ainsi qu’à la construction 
du pipeline; 

(e) any public interest that in the 
Board’s opinion may be affected by 
the issuance of the certificate or the 
dismissal of the application. 

e) les conséquences sur l’intérêt public 
que peut, à son avis, avoir la 
délivrance du certificat ou le rejet de 
la demande. 

(3) If the application relates to a 
designated project within the meaning 
of section 2 of the Canadian 
Environmental Assessment Act, 2012, 
the report must also set out the 
Board’s environmental assessment 
prepared under that Act in respect of 
that project. 

(3) Si la demande vise un projet 
désigné au sens de l’article 2 de la Loi 
canadienne sur l’évaluation 
environnementale (2012), le rapport 
contient aussi l’évaluation 
environnementale de ce projet établi 
par l’Office sous le régime de cette 
loi. 

(4) The report must be submitted to 
the Minister within the time limit 
specified by the Chairperson. The 
specified time limit must be no longer 
than 15 months after the day on which 
the applicant has, in the Board’s 
opinion, provided a complete 
application. The Board shall make the 
time limit public. 

(4) Le rapport est présenté dans le 
délai fixé par le président. Ce délai ne 
peut excéder quinze mois suivant la 
date où le demandeur a, de l’avis de 
l’Office, complété la demande. Le 
délai est rendu public par l’Office. 

(5) If the Board requires the applicant 
to provide information or undertake a 
study with respect to the pipeline and 
the Board, with the Chairperson’s 
approval, states publicly that this 
subsection applies, the period that is 
taken by the applicant to comply with 
the requirement is not included in the 
calculation of the time limit. 

(5) Si l’Office exige du demandeur, 
relativement au pipeline, la 
communication de renseignements ou 
la réalisation d’études et déclare 
publiquement, avec l’approbation du 
président, que le présent paragraphe 
s’applique, la période prise par le 
demandeur pour remplir l’exigence 
n’est pas comprise dans le calcul du 
délai. 

(6) The Board shall make public the (6) L’Office rend publiques, sans 
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dates of the beginning and ending of 
the period referred to in subsection (5) 
as soon as each of them is known. 

délai, la date où commence la période 
visée au paragraphe (5) et celle où elle 
se termine. 

(7) The Minister may, by order, 
extend the time limit by a maximum 
of three months. The Governor in 
Council may, on the recommendation 
of the Minister, by order, further 
extend the time limit by any additional 
period or periods of time. 

(7) Le ministre peut, par arrêté, 
proroger le délai pour un maximum de 
trois mois. Le gouverneur en conseil 
peut, par décret pris sur la 
recommandation du ministre, accorder 
une ou plusieurs prorogations 
supplémentaires. 

(8) To ensure that the report is 
prepared and submitted in a timely 
manner, the Minister may, by order, 
issue a directive to the Chairperson 
that requires the Chairperson to 

(8) Afin que le rapport soit établi et 
présenté en temps opportun, le 
ministre peut, par arrêté, donner au 
président instruction : 

(a) specify under subsection (4) a time 
limit that is the same as the one 
specified by the Minister in the order; 

a) de fixer, en vertu du paragraphe (4), 
un délai identique à celui indiqué dans 
l’arrêté; 

(b) issue a directive under subsection 
6(2.1), or take any measure under 
subsection 6(2.2), that is set out in the 
order; or 

b) de donner, en vertu du paragraphe 
6(2.1), les instructions qui figurent 
dans l’arrêté, ou de prendre, en vertu 
du paragraphe 6(2.2), les mesures qui 
figurent dans l’arrêté; 

(c) issue a directive under subsection 
6(2.1) that addresses a matter set out 
in the order. 

c) de donner, en vertu du paragraphe 
6(2.1), des instructions portant sur une 
question précisée dans l’arrêté. 

(9) Orders made under subsection (7) 
are binding on the Board and those 
made under subsection (8) are binding 
on the Chairperson. 

(9) Les décrets et arrêtés pris en vertu 
du paragraphe (7) lient l’Office et les 
arrêtés pris en vertu du paragraphe (8) 
lient le président. 

(10) A copy of each order made under 
subsection (8) must be published in 
the Canada Gazette within 15 days 
after it is made. 

(10) Une copie de l’arrêté pris en vertu 
du paragraphe (8) est publiée dans la 
Gazette du Canada dans les quinze 
jours de sa prise. 

(11) Subject to sections 53 and 54, the 
Board’s report is final and conclusive. 

(11) Sous réserve des articles 53 et 54, 
le rapport de l’Office est définitif et 
sans appel. 

53 (1) After the Board has submitted 
its report under section 52, the 

53 (1) Une fois que l’Office a présenté 
son rapport en vertu de l’article 52, le 
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Governor in Council may, by order, 
refer the recommendation, or any of 
the terms and conditions, set out in the 
report back to the Board for 
reconsideration. 

gouverneur en conseil peut, par décret, 
renvoyer la recommandation ou toute 
condition figurant au rapport à 
l’Office pour réexamen. 

(2) The order may direct the Board to 
conduct the reconsideration taking 
into account any factor specified in the 
order and it may specify a time limit 
within which the Board shall complete 
its reconsideration. 

(2) Le décret peut préciser tout facteur 
dont l’Office doit tenir compte dans le 
cadre du réexamen ainsi que le délai 
pour l’effectuer. 

… … 

54 (1) After the Board has submitted 
its report under section 52 or 53, the 
Governor in Council may, by order, 

54 (1) Une fois que l’Office a présenté 
son rapport en application des articles 
52 ou 53, le gouverneur en conseil 
peut, par décret : 

(a) direct the Board to issue a 
certificate in respect of the pipeline or 
any part of it and to make the 
certificate subject to the terms and 
conditions set out in the report; or 

a) donner à l’Office instruction de 
délivrer un certificat à l’égard du 
pipeline ou d’une partie de celui-ci et 
de l’assortir des conditions figurant 
dans le rapport; 

(b) direct the Board to dismiss the 
application for a certificate. 

b) donner à l’Office instruction de 
rejeter la demande de certificat. 

(2) The order must set out the reasons 
for making the order. 

(2) Le gouverneur en conseil énonce, 
dans le décret, les motifs de celui-ci. 

(3) The order must be made within 
three months after the Board’s report 
under section 52 is submitted to the 
Minister. The Governor in Council 
may, on the recommendation of the 
Minister, by order, extend that time 
limit by any additional period or 
periods of time. If the Governor in 
Council makes an order under 
subsection 53(1) or (9), the period that 
is taken by the Board to complete its 
reconsideration and to report to the 
Minister is not to be included in the 
calculation of the time limit. 

(3) Le décret est pris dans les trois 
mois suivant la remise, au titre de 
l’article 52, du rapport au ministre. Le 
gouverneur en conseil peut, par décret 
pris sur la recommandation du 
ministre, proroger ce délai une ou 
plusieurs fois. Dans le cas où le 
gouverneur en conseil prend un décret 
en vertu des paragraphes 53(1) ou (9), 
la période que prend l’Office pour 
effectuer le réexamen et faire rapport 
n’est pas comprise dans le calcul du 
délai imposé pour prendre le décret. 

(4) Every order made under subsection (4) Les décrets pris en vertu des 
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(1) or (3) is final and conclusive and is 
binding on the Board. 

paragraphes (1) ou (3) sont définitifs 
et sans appel et lient l’Office. 

(5) The Board shall comply with the 
order made under subsection (1) 
within seven days after the day on 
which it is made. 

(5) L’Office est tenu de se conformer 
au décret pris en vertu du paragraphe 
(1) dans les sept jours suivant sa prise. 

(6) A copy of the order made under 
subsection (1) must be published in 
the Canada Gazette within 15 days 
after it is made. 

(6) Une copie du décret pris en vertu 
du paragraphe (1) est publiée dans la 
Gazette du Canada dans les quinze 
jours de sa prise. 

Canadian Environmental Assessment Act, 2012, S.C. 2012, c. 19, s.52 

2(1) designated project means one or 
more physical activities that 

2(1) projet désigné Une ou plusieurs 
activités concrètes : 

(a) are carried out in Canada or on 
federal lands; 

a) exercées au Canada ou sur un 
territoire domanial; 

(b) are designated by regulations made 
under paragraph 84(a) or designated in 
an order made by the Minister under 
subsection 14(2); and 

b) désignées soit par règlement pris en 
vertu de l’alinéa 84a), soit par arrêté 
pris par le ministre en vertu du 
paragraphe 14(2); 

(c) are linked to the same federal 
authority as specified in those 
regulations or that order. 

c) liées à la même autorité fédérale 
selon ce qui est précisé dans ce 
règlement ou cet arrêté. 

It includes any physical activity that is 
incidental to those physical activities. 

Sont comprises les activités concrètes 
qui leur sont accessoires. 

… … 

5 (1) For the purposes of this Act, the 
environmental effects that are to be 
taken into account in relation to an act 
or thing, a physical activity, a 
designated project or a project are 

5 (1) Pour l’application de la présente 
loi, les effets environnementaux qui 
sont en cause à l’égard d’une mesure, 
d’une activité concrète, d’un projet 
désigné ou d’un projet sont les 
suivants : 

(a) a change that may be caused to the 
following components of the 
environment that are within the 

a) les changements qui risquent d’être 
causés aux composantes ci-après de 
l’environnement qui relèvent de la 
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legislative authority of Parliament: compétence législative du Parlement : 

(i) fish and fish habitat as defined in 
subsection 2(1) of the Fisheries Act, 

(i) les poissons et leur habitat, au sens 
du paragraphe 2(1) de la Loi sur les 
pêches, 

(ii) aquatic species as defined in 
subsection 2(1) of the Species at Risk 
Act, 

(ii) les espèces aquatiques au sens du 
paragraphe 2(1) de la Loi sur les 
espèces en péril, 

(iii) migratory birds as defined in 
subsection 2(1) of the Migratory Birds 
Convention Act, 1994, and 

(iii) les oiseaux migrateurs au sens du 
paragraphe 2(1) de la Loi de 1994 sur 
la convention concernant les oiseaux 
migrateurs, 

(iv) any other component of the 
environment that is set out in Schedule 
2; 

(iv) toute autre composante de 
l’environnement mentionnée à 
l’annexe 2; 

(b) a change that may be caused to the 
environment that would occur 

b) les changements qui risquent d’être 
causés à l’environnement, selon le cas 
: 

(i) on federal lands, (i) sur le territoire domanial, 

(ii) in a province other than the one in 
which the act or thing is done or 
where the physical activity, the 
designated project or the project is 
being carried out, or 

(ii) dans une province autre que celle 
dans laquelle la mesure est prise, 
l’activité est exercée ou le projet 
désigné ou le projet est réalisé, 

(iii) outside Canada; and (iii) à l’étranger; 

(c) with respect to aboriginal peoples, 
an effect occurring in Canada of any 
change that may be caused to the 
environment on 

c) s’agissant des peuples autochtones, 
les répercussions au Canada des 
changements qui risquent d’être 
causés à l’environnement, selon le cas 
: 

(i) health and socio-economic 
conditions, 

(i) en matière sanitaire et socio-
économique, 

(ii) physical and cultural heritage, (ii) sur le patrimoine naturel et le 
patrimoine culturel, 

(iii) the current use of lands and 
resources for traditional purposes, or 

(iii) sur l’usage courant de terres et de 
ressources à des fins traditionnelles, 
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(iv) any structure, site or thing that is 
of historical, archaeological, 
paleontological or architectural 
significance. 

(iv) sur une construction, un 
emplacement ou une chose 
d’importance sur le plan historique, 
archéologique, paléontologique ou 
architectural. 

… … 

19 (1) The environmental assessment 
of a designated project must take into 
account the following factors: 

19 (1) L’évaluation environnementale 
d’un projet désigné prend en compte 
les éléments suivants : 

(a) the environmental effects of the 
designated project, including the 
environmental effects of malfunctions 
or accidents that may occur in 
connection with the designated project 
and any cumulative environmental 
effects that are likely to result from the 
designated project in combination 
with other physical activities that have 
been or will be carried out; 

a) les effets environnementaux du 
projet, y compris ceux causés par les 
accidents ou défaillances pouvant en 
résulter, et les effets cumulatifs que sa 
réalisation, combinée à celle d’autres 
activités concrètes, passées ou futures, 
est susceptible de causer à 
l’environnement; 

(b) the significance of the effects 
referred to in paragraph (a); 

b) l’importance des effets visés à 
l’alinéa a); 

(c) comments from the public — or, 
with respect to a designated project 
that requires that a certificate be 
issued in accordance with an order 
made under section 54 of the National 
Energy Board Act, any interested 
party — that are received in 
accordance with this Act; 

c) les observations du public — ou, 
s’agissant d’un projet dont la 
réalisation requiert la délivrance d’un 
certificat au titre d’un décret pris en 
vertu de l’article 54 de la Loi sur 
l’Office national de l’énergie, des 
parties intéressées — reçues 
conformément à la présente loi; 

(d) mitigation measures that are 
technically and economically feasible 
and that would mitigate any 
significant adverse environmental 
effects of the designated project; 

d) les mesures d’atténuation 
réalisables, sur les plans technique et 
économique, des effets 
environnementaux négatifs importants 
du projet; 

(e) the requirements of the follow-up 
program in respect of the designated 
project; 

e) les exigences du programme de 
suivi du projet; 

(f) the purpose of the designated 
project; 

f) les raisons d’être du projet; 
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(g) alternative means of carrying out 
the designated project that are 
technically and economically feasible 
and the environmental effects of any 
such alternative means; 

g) les solutions de rechange réalisables 
sur les plans technique et économique, 
et leurs effets environnementaux; 

(h) any change to the designated 
project that may be caused by the 
environment; 

h) les changements susceptibles d’être 
apportés au projet du fait de 
l’environnement; 

(i) the results of any relevant study 
conducted by a committee established 
under section 73 or 74; and 

i) les résultats de toute étude 
pertinente effectuée par un comité 
constitué au titre des articles 73 ou 74; 

(j) any other matter relevant to the 
environmental assessment that the 
responsible authority, or — if the 
environmental assessment is referred 
to a review panel — the Minister, 
requires to be taken into account. 

j) tout autre élément utile à 
l’évaluation environnementale dont 
l’autorité responsable ou, s’il renvoie 
l’évaluation environnementale pour 
examen par une commission, le 
ministre peut exiger la prise en 
compte. 

… … 

29 (1) If the carrying out of a 
designated project requires that a 
certificate be issued in accordance 
with an order made under section 54 
of the National Energy Board Act, the 
responsible authority with respect to 
the designated project must ensure that 
the report concerning the 
environmental assessment of the 
designated project sets out 

29 (1) Si la réalisation d’un projet 
désigné requiert la délivrance d’un 
certificat au titre d’un décret pris en 
vertu de l’article 54 de la Loi sur 
l’Office national de l’énergie, 
l’autorité responsable à l’égard du 
projet veille à ce que figure dans le 
rapport d’évaluation environnementale 
relatif au projet : 

(a) its recommendation with respect to 
the decision that may be made under 
paragraph 31(1)(a) in relation to the 
designated project, taking into account 
the implementation of any mitigation 
measures that it set out in the report; 
and 

a) sa recommandation quant à la 
décision pouvant être prise au titre de 
l’alinéa 31(1)a) relativement au projet, 
compte tenu de l’application des 
mesures d’atténuation qu’elle précise 
dans le rapport; 

(b) its recommendation with respect to 
the follow-up program that is to be 
implemented in respect of the 
designated project. 

b) sa recommandation quant au 
programme de suivi devant être mis en 
oeuvre relativement au projet. 
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… … 

31 (1) After the responsible authority 
with respect to a designated project 
has submitted its report with respect to 
the environmental assessment or its 
reconsideration report under section 
29 or 30, the Governor in Council 
may, by order made under subsection 
54(1) of the National Energy Board 
Act 

31 (1) Une fois que l’autorité 
responsable à l’égard d’un projet 
désigné a présenté son rapport 
d’évaluation environnementale ou son 
rapport de réexamen en application 
des articles 29 ou 30, le gouverneur en 
conseil peut, par décret pris en vertu 
du paragraphe 54(1) de la Loi sur 
l’Office national de l’énergie : 

(a) decide, taking into account the 
implementation of any mitigation 
measures specified in the report with 
respect to the environmental 
assessment or in the reconsideration 
report, if there is one, that the 
designated project 

a) décider, compte tenu de 
l’application des mesures 
d’atténuation précisées dans le rapport 
d’évaluation environnementale ou, s’il 
y en a un, le rapport de réexamen, que 
la réalisation du projet, selon le cas : 

(i) is not likely to cause significant 
adverse environmental effects, 

(i) n’est pas susceptible d’entraîner 
des effets environnementaux négatifs 
et importants, 

(ii) is likely to cause significant 
adverse environmental effects that can 
be justified in the circumstances, or 

(ii) est susceptible d’entraîner des 
effets environnementaux négatifs et 
importants qui sont justifiables dans 
les circonstances, 

(iii) is likely to cause significant 
adverse environmental effects that 
cannot be justified in the 
circumstances; and 

(iii) est susceptible d’entraîner des 
effets environnementaux négatifs et 
importants qui ne sont pas justifiables 
dans les circonstances; 

(b) direct the responsible authority to 
issue a decision statement to the 
proponent of the designated project 
that 

b) donner à l’autorité responsable 
instruction de faire une déclaration 
qu’elle remet au promoteur du projet 
dans laquelle : 

(i) informs the proponent of the 
decision made under paragraph (a) 
with respect to the designated project 
and, 

(i) elle donne avis de la décision prise 
par le gouverneur en conseil en vertu 
de l’alinéa a) relativement au projet, 

(ii) if the decision is referred to in 
subparagraph (a)(i) or (ii), sets out 
conditions — which are the 
implementation of the mitigation 

(ii) si cette décision est celle visée aux 
sous-alinéas a)(i) ou (ii), elle énonce 
les conditions que le promoteur est 
tenu de respecter relativement au 
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measures and the follow-up program 
set out in the report with respect to the 
environmental assessment or the 
reconsideration report, if there is one 
— that must be complied with by the 
proponent in relation to the designated 
project. 

projet, à savoir la mise en oeuvre des 
mesures d’atténuation et du 
programme de suivi précisés dans le 
rapport d’évaluation environnementale 
ou, s’il y en a un, le rapport de 
réexamen. 

Species at Risk Act, S.C. 2002, c. 29 

77 (1) Despite any other Act of 
Parliament, any person or body, other 
than a competent minister, authorized 
under any Act of Parliament, other 
than this Act, to issue or approve a 
licence, a permit or any other 
authorization that authorizes an 
activity that may result in the 
destruction of any part of the critical 
habitat of a listed wildlife species may 
enter into, issue, approve or make the 
authorization only if the person or 
body has consulted with the competent 
minister, has considered the impact on 
the species’ critical habitat and is of 
the opinion that 

77 (1) Malgré toute autre loi fédérale, 
toute personne ou tout organisme, 
autre qu’un ministre compétent, 
habilité par une loi fédérale, à 
l’exception de la présente loi, à 
délivrer un permis ou une autre 
autorisation, ou à y donner son 
agrément, visant la mise à exécution 
d’une activité susceptible d’entraîner 
la destruction d’un élément de 
l’habitat essentiel d’une espèce 
sauvage inscrite ne peut le faire que 
s’il a consulté le ministre compétent, 
s’il a envisagé les conséquences 
négatives de l’activité pour l’habitat 
essentiel de l’espèce et s’il estime, à la 
fois : 

(a) all reasonable alternatives to the 
activity that would reduce the impact 
on the species’ critical habitat have 
been considered and the best solution 
has been adopted; and 

a) que toutes les solutions de rechange 
susceptibles de minimiser les 
conséquences négatives de l’activité 
pour l’habitat essentiel de l’espèce ont 
été envisagées, et la meilleure solution 
retenue; 

(b) all feasible measures will be taken 
to minimize the impact of the activity 
on the species’ critical habitat. 

b) que toutes les mesures possibles 
seront prises afin de minimiser les 
conséquences négatives de l’activité 
pour l’habitat essentiel de l’espèce. 

(1.1) Subsection (1) does not apply to 
the National Energy Board when it 
issues a certificate under an order 
made under subsection 54(1) of the 

(1.1) Le paragraphe (1) ne s’applique 
pas à l’Office national de l’énergie 
lorsqu’il délivre un certificat 
conformément à un décret pris en 
vertu du paragraphe 54(1) de la Loi 
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National Energy Board Act. sur l’Office national de l’énergie. 

(2) For greater certainty, section 58 
applies even though a licence, a permit 
or any other authorization has been 
issued in accordance with subsection 
(1). 

(2) Il est entendu que l’article 58 
s’applique même si l’autorisation a été 
délivrée ou l’agrément a été donné en 
conformité avec le paragraphe (1). 

… … 

79 (1) Every person who is required 
by or under an Act of Parliament to 
ensure that an assessment of the 
environmental effects of a project is 
conducted, and every authority who 
makes a determination under 
paragraph 67(a) or (b) of the 
Canadian Environmental Assessment 
Act, 2012 in relation to a project, 
must, without delay, notify the 
competent minister or ministers in 
writing of the project if it is likely to 
affect a listed wildlife species or its 
critical habitat. 

79 (1) Toute personne qui est tenue, 
sous le régime d’une loi fédérale, de 
veiller à ce qu’il soit procédé à 
l’évaluation des effets 
environnementaux d’un projet et toute 
autorité qui prend une décision au titre 
des alinéas 67a) ou b) de la Loi 
canadienne sur l’évaluation 
environnementale (2012) relativement 
à un projet notifient sans tarder le 
projet à tout ministre compétent s’il 
est susceptible de toucher une espèce 
sauvage inscrite ou son habitat 
essentiel. 

(2) The person must identify the 
adverse effects of the project on the 
listed wildlife species and its critical 
habitat and, if the project is carried 
out, must ensure that measures are 
taken to avoid or lessen those effects 
and to monitor them. The measures 
must be taken in a way that is 
consistent with any applicable 
recovery strategy and action plans. 

(2) La personne détermine les effets 
nocifs du projet sur l’espèce et son 
habitat essentiel et, si le projet est 
réalisé, veille à ce que des mesures 
compatibles avec tout programme de 
rétablissement et tout plan d’action 
applicable soient prises en vue de les 
éviter ou de les amoindrir et les 
surveiller. 

(3) The following definitions apply in 
this section. 

(3) Les définitions qui suivent 
s’appliquent au présent article. 

person includes an association, an 
organization, a federal authority as 
defined in subsection 2(1) of the 
Canadian Environmental Assessment 
Act, 2012, and any body that is set out 
in Schedule 3 to that Act.  

personne S’entend notamment d’une 
association de personnes, d’une 
organisation, d’une autorité fédérale 
au sens du paragraphe 2(1) de la Loi 
canadienne sur l’évaluation 
environnementale (2012) et de tout 
organisme mentionné à l’annexe 3 de 
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cette loi.  

project means projet 

(a) a designated project as defined in 
subsection 2(1) of the Canadian 
Environmental Assessment Act, 2012 
or a project as defined in section 66 of 
that Act; 

a) Projet désigné au sens du 
paragraphe 2(1) de la Loi canadienne 
sur l’évaluation environnementale 
(2012) ou projet au sens de l’article 66 
de cette loi; 

(b) a project as defined in subsection 
2(1) of the Yukon Environmental and 
Socio-economic Assessment Act; or 

b) projet de développement au sens du 
paragraphe 2(1) de la Loi sur 
l’évaluation environnementale et 
socioéconomique au Yukon; 

(c) a development as defined in 
subsection 111(1) of the Mackenzie 
Valley Resource Management Act.  

c) projet de développement au sens du 
paragraphe 111(1) de la Loi sur la 
gestion des ressources de la vallée du 
Mackenzie.  
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CANADA’S 2017 NATIONALLY DETERMINED 

CONTRIBUTION SUBMISSION  
TO THE UNITED NATIONS FRAMEWORK 

CONVENTION ON CLIMATE CHANGE  
 
 
Following the release of the Pan-Canadian Framework on Clean Growth and Climate Change, 
Canada’s plan to address climate change and grow the economy, the Government of Canada is 
pleased to update its Nationally Determined Contribution submission under the Paris Agreement. 
Canada recognizes the need to reduce greenhouse gas emissions and considers addressing 
climate change as an opportunity to transition to a strong, diverse and competitive low-carbon 
economy. 
 
Canada’s action to address climate change at home will be guided by the collective long-term 
goal agreed in Paris to hold the increase in the global average temperature to well below 2 
degrees Celsius above pre-industrial levels, and to pursue efforts to limit that increase to below 
1.5 degrees. Canada recognizes that meeting the temperature commitment in the Paris 
Agreement will take global action to reduce greenhouse gases, including carbon dioxide, and 
short-lived climate pollutants such as hydrofluorocarbons and methane covered under the United 
Nations Framework Convention on Climate Change (UNFCCC).  
 
To contribute to the achievement of the Paris Agreement, Canada is committed to reduce 
greenhouse gas emissions by 30 percent below 2005 levels by 2030. In addition to addressing 
gases covered under the UNFCCC, Canada is taking action to reduce black carbon –  
a short-lived climate pollutant of particular significance in the Arctic due to its contribution to 
Arctic warming. In Canada, the Arctic has already warmed by 2.2 degrees between 1948 and 
2013. 
 
The Pan-Canadian Framework on Clean Growth and Climate Change  
As a first step towards implementing the commitments Canada made under the Paris Agreement, 
First Ministers released the Vancouver Declaration on Clean Growth and Climate Change on 
March 3, 2016.  Through the Vancouver Declaration, working groups were established to 
develop options for pricing carbon pollution; complementary actions to reduce emissions; 
adaptation and climate resilience; and clean technology, innovation and jobs. This process was 
supported and informed by an extensive process to engage Indigenous Peoples, experts, 
stakeholders and the public.  
 
As a result of these efforts, the Pan-Canadian Framework on Clean Growth and Climate Change 
was adopted on December 9, 2016. It is a comprehensive plan to reduce emissions across all 
sectors of the economy, accelerate clean economic growth, and build resilience to the impacts of 
climate change. The actions outlined in the Pan-Canadian Framework, supported by federal 
investments announced in Budget 2017, will enable Canada to meet or even exceed its target to 
reduce emissions to 30% below 2005 levels by 2030.  
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The PCF builds on the early leadership of provinces and territories and the diverse array of 
policies and measures already in place across Canada to reduce greenhouse gas emissions in all 
sectors of the economy, as highlighted by Canada’s Biennial Reports. Many of the policies and 
measures in the Framework are intended to be scalable to enable increasing ambition over time, 
and will be subject to rigorous and ongoing evaluation in order to ensure that Canada is well-
positioned to meet its current and future climate change commitments.  
 
Pricing Carbon Pollution 
Pricing carbon pollution is central to Canada’s plan. The Government of Canada has outlined a 
benchmark for pricing carbon pollution that will build on existing provincial systems and ensure 
a minimum price of $10 per tonne is in place across Canada by 2018, rising to $50 per tonne by 
2022. Provinces and territories will continue to have the flexibility to implement either an 
explicit price on carbon (e.g., through a carbon tax) or cap-and-trade systems and will retain all 
revenue generated by carbon pricing. Carbon pricing will help influence investment and 
purchase decisions towards lower carbon-intensive options.  
  
Complementary Mitigation Actions 
In addition to carbon pricing, the complementary mitigation measures included in the 
Framework will enable Canada to achieve emissions reductions across all sectors, both in the 
near-term and as part of a longer-term strategy. Expanding the use of clean electricity and low-
carbon fuels are foundational actions that will reduce emissions across the economy.  
 
To increase the use of low-carbon fuels, the federal government, working with provincial and 
territorial governments, industry and other stakeholders, will develop a clean fuel standard to 
reduce emissions from fuels used in transportation, buildings, and industry.  
 
Using a mix of regulations and investments, Canada will also continue to drive down emissions 
from electricity. This will include new regulations to accelerate the phase-out of traditional coal 
units by 2030 and performance standards for natural gas-fired electricity. These actions will be 
complemented by investments to modernize Canada’s electricity systems, including in smart grid 
and energy storage technologies, and new and enhanced transmission lines to connect new 
sources of clean power with places that need it.   
 
In addition to transitioning to lower-carbon fuels and clean electricity in the built environment, 
transportation, and industrial sectors, Canada will take action to reduce energy use by improving 
energy efficiency, fuel switching and supporting innovative alternatives. In the built environment 
sector, this will include developing “net-zero energy ready” building codes to be adopted by 
2030 for new buildings; retrofitting existing buildings based on new retrofit codes and providing 
businesses and consumers with information on energy performance; and improving energy 
efficiency of appliances and equipment.  
 
Actions in the transportation sector include continuing to set increasingly stringent standards for 
light- and heavy-duty vehicles, as well as taking action to improve efficiency and support fuel 
switching in the rail, aviation, marine, and off-road sectors; developing a zero-emissions vehicle 
strategy by 2018 and investing in infrastructure to support zero-emissions vehicles; and investing 
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in public transit and other infrastructure to support shifts from higher- to lower-emitting modes 
of transportation.  
 
To reduce emissions from industrial sectors, Canada is developing regulations to achieve a 
reduction of methane emissions from the oil and gas sector, including offshore activities, by 40-
45 percent by 2025. Federal, provincial, and territorial governments will work together to help 
industries improve their energy efficiency and invest in new technologies to reduce emissions, 
including in the oil and gas sector. Canada has also committed to finalizing regulations to phase 
down the use of hydrofluorocarbons in line with the Kigali Amendment to the Montreal 
Protocol.  
  
Other actions in the Pan-Canadian Framework include: protecting and enhancing carbon sinks 
including in forests, wetlands and agricultural lands; identifying opportunities to generate 
renewable fuel from waste; and demonstrating leadership by reducing emissions from 
government operations and scaling up the procurement of clean energy and technologies. The 
Framework also includes support for clean technology and innovation that promote clean 
growth, including for early-stage technology development, establishing international 
partnerships, and encouraging “mission-oriented” research to help generate innovative new ideas 
and create economic opportunities.  Other complementary actions include: support for research, 
development, demonstration and adoption of clean technology in Canada’s natural resource 
sectors; an Impact Canada Fund to support clean technology and a Smart Cities Challenge. 
 
The Pan-Canadian Framework also recognizes the importance of building climate-resilience and 
sets out measures to help Canadians understand, plan for, and take action to adapt to the 
unavoidable impacts of climate change. For example, the federal government will establish a 
new Canadian Centre for Climate Services and work with provinces and territories and other 
partners to build regional adaptation capacity and expertise that will make it easier for 
governments, communities, and businesses to access and use climate data and information to 
make adaptation decisions. Measures to build resilience through infrastructure include climate-
resilient codes and standards and a fund for built and natural, large-scale infrastructure projects 
that support mitigation of natural disasters, extreme weather events and climate resilience. A 
national action plan will be developed to respond to the range of health risks caused by climate 
change, including extreme heat and infectious diseases such as Lyme disease.  
 
With the understanding that Indigenous Peoples and coastal and northern regions are particularly 
vulnerable to climate impacts, action is also being taken to help these communities thrive. This 
includes support for Indigenous Peoples to monitor changes in their communities and take action 
to address climate impacts, including repeated and severe flooding. In addition, targeted funding 
will be provided to enhance resilience in northern communities by increasing capacity to adapt 
and improve the design and construction of northern infrastructure.  
 
To support these measures, the Government of Canada has announced a number of significant 
investments. These include: 

 A $2 billion Low Carbon Economy Fund to support new provincial and territorial actions 
to reduce emissions by 2030; 
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 $21.9 billion to support green infrastructure, including for electricity, renewable energy, 
reducing reliance on diesel in Indigenous, northern and remote communities, electric 
vehicle charging and natural gas and hydrogen refuelling stations, new building codes, 
and disaster mitigation and adaptation;  

 $20.1 billion to support urban public transit; and, 

 Over $2.2 billion in funding for clean technology initiatives, including nearly $1.4 billion 
in financing dedicated to financing clean technology firms. These investments support 
Canada’s commitment in Mission Innovation to double investment in clean energy 
research, development and demonstration over the next five years. 

 
Pathway to Canada’s 2030 target 
To achieve its target, Canada must reduce its total economy-wide emissions to 523 Mt in 2030.  
The Government of Canada uses a recognized energy and macroeconomic modeling framework1 
to produce emissions projections to 2030, which are published on an annual basis. The most 
recent emissions projections, published in December 2016 (https://www.ec.gc.ca/ges-
ghg/default.asp?lang=En&n=1F24D9EE-1), indicate that with federal, provincial and territorial 
policies and measures that have legislated or funding certainty and were in place as of November 
1st, 2016, (just prior to the Pan Canadian Framework) total Canadian GHG emissions would be 
742 megatonnes of carbon dioxide equivalent (Mt CO2eq) in 2030.   
 
Figure 1: Pathway to Canada’s 2030 target 

 
                                                           
1 For more information on ECCC modeling of GHG projections, please see link. 
(https://www.canada.ca/en/services/environment/weather/climatechange/climate-action/modelling-ghg-
projections.html.) 

https://www.ec.gc.ca/ges-ghg/default.asp?lang=En&n=1F24D9EE-1
https://www.ec.gc.ca/ges-ghg/default.asp?lang=En&n=1F24D9EE-1
https://www.canada.ca/en/services/environment/weather/climatechange/climate-action/modelling-ghg-projections.html
https://www.canada.ca/en/services/environment/weather/climatechange/climate-action/modelling-ghg-projections.html
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The federal, provincial and territorial policies within the pan-Canadian Framework that have 
been modelled are projected to decrease Canada’s emissions by 175 Mt. This includes the 
estimated impacts of carbon pricing, proposed regulations (e.g., clean fuel standard, accelerated 
coal phase-out, vehicle efficiency standards, regulations for methane and HFCs), and some 
additional actions in electricity, buildings, transportation and industry.  
 
This estimate of 175 Mt does not include the full suite of commitments under the Pan-Canadian 
Framework. Specifically, the emission reductions associated with the unprecedented levels of 
investment in public transit, green infrastructure, innovation and clean technologies have not yet 
been estimated or modelled. Emissions reductions from these investments will be assessed and 
quantified as specific projects are identified and programs are implemented.  
 
Additionally the potential increases in stored carbon (carbon sequestration) in forests, soils and 
wetlands have not been included in the projected emissions reductions figure of 175 Mt. For a 
country such as Canada, carbon sequestration could make an important contribution to the 
achievement of the 2030 target.  
 
Finally, the projected emissions reductions in the figure above do not assume that additional 
mitigation policies or measures would be implemented by the provinces and territories between 
now and 2030.  Emissions reductions from additional future actions taken by other jurisdictions 
will be assessed if and when new measures are implemented. 
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Figure 2: Emissions Reductions from the Pan-Canadian Framework  

 
 
 
Transparency and Ongoing Evaluation  
The measures and investments outlined in the Pan-Canadian Framework will enable Canada to 
meet or even exceed its 2030 target and provide a strong foundation to achieve deeper emissions 
reductions over time and build a highly competitive, low-carbon economy. Many of the policies 
and measures in the Framework are intended to be scalable to enable increasing ambition over 
time, and will be subject to rigorous and ongoing evaluation in order to ensure that Canada is 
well-positioned to meet its current and future climate change commitments. Canada's Mid-
Century Long-Term Low-Greenhouse Gas Development Strategy, which was released in 
November 2016, describes various pathways for innovative and creative solutions to low-carbon 
development. This long-term perspective will help to guide the elaboration of policies and 
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investments under the Pan-Canadian Framework, as Canada continues to take action to 
significantly reduce emissions by 2030 and on an ongoing basis.  
 
The Pan-Canadian Framework commits to ongoing monitoring and reporting on results, in order 
to ensure that policies are effective, take stock of progress achieved, and to inform Canada’s 
future national commitments in accordance with the Paris Agreement. This will include annual 
reporting to the Prime Minister of Canada and provincial and territorial Premiers; external 
assessment and advice by experts; meaningful engagement with Indigenous Peoples, including 
through distinction-based tables; and reviews of carbon pricing approaches in 2020 and 2022, 
including expert assessment of stringency and effectiveness that compares carbon pricing 
systems across Canada. In addition, the Government of Canada will continue to regularly 
evaluate regulatory approaches, track and report on progress. These and other mechanisms for 
transparency and accountability will enable Canada to track progress towards its target and 
adjust policies and approaches over time as needed.  
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Nationally Determined Contribution 
Canada intends to achieve an economy-wide target to reduce its greenhouse gas emissions by 30% 
below 2005 levels by 2030.   

 
Clarifying Information 
Base year 2005 
Base year emissions (Mt 
CO2 eq.)* 747 

End year 2030 
Target reduction (%) 30 
Target (Mt CO2 eq.)* 523 
Type Absolute reduction from base-year emissions 
Coverage Economy wide – 100% of Canadian greenhouse gas inventory 

Gases covered  

carbon dioxide (CO2) 
methane (CH4) 
nitrous oxide (N2O) 
sulphur hexafluoride (SF6) 
perfluorocarbons (PFCs) 
hydrofluorocarbons (HFCs) 
nitrogen trifluoride (NF3) 

Sectors  All Intergovernmental Panel on Climate Change (IPCC) sectors 

Implementation 

Domestically, the Government of Canada is taking steps to reduce 
greenhouse gas emissions. The Government of Canada is committed to 
taking strong action, with significant investments in a low-carbon economy, 
green infrastructure, and clean technology. The Government of Canada 
recognizes that collaboration on climate change action is important, which 
is why its approach builds on the efforts of provinces and territories, local 
governments, Indigenous organizations, businesses, youth, the academic 
community, and non-governmental organizations. 
 
To help achieve the goals and actions outlined in the Pan-Canadian 
Framework on Clean Growth and Climate Change, the programs and 
policies put in place will be monitored, results will be measured, and 
performance will be reported on domestically in a way that is transparent 
and open to external, independent review. The effectiveness of actions will 
also be assessed to ensure continual improvement and increase ambition 
over time, in accordance with Paris Agreement. 

 
Key Assumptions 

Metric applied 100-year Global Warming Potential values from the IPCC Fourth 
Assessment Report 

Methodologies for 
estimating emissions  

IPCC 2006 Guidelines and IPCC 2013 Supplementary Methods  on 
Wetlands 

Approach to accounting for 
agriculture, forestry, and 
other land uses 

Canada is examining its approach to accounting in the land use, land-use 
change and forestry sector. Canada will use “the IPCC production 
approach” to account for harvested wood products and will exclude the 
impacts of natural disturbances and focus on anthropogenic emissions and 
removals. 



 

 9 

Contribution of 
international mechanisms 

Canada will explore the use of international mechanisms in the overall 
effort to achieve its 2030 target, subject to the establishment of robust 
systems that deliver real and verified emissions reductions. Canada will 
work with Parties under the UNFCCC to ensure effective systems are 
established. 

 
[*Based on Canada’s 2016 National Inventory Report on greenhouse gas sources and sinks from 1990 to 2014] 



 
 

Operational Policy Statement 
 

Adaptive Management Measures 
under the Canadian Environmental Assessment Act 

 
 

 

   

Purpose 
 
This operational policy statement (OPS) 
provides best practice guidance on the use of 
adaptive management measures under the 
Canadian Environmental Assessment Act 
(the Act).  
 
Development of this document arose from a 
need to strengthen understanding and 
application of adaptive management in the 
federal environmental assessment (EA) 
process. 
 

Application 
 
This OPS is primarily intended for 
responsible authorities and regulated 
authorities1 who are responsible for 
conducting EAs under the Act and its 
regulations.  
 
Federal authorities, proponents, consultants, 
other jurisdictions and members of the 
public may also find this document useful 
for understanding the considerations of the 
federal government in relation to adaptive 
management in EA. 
 
Projects outside Canada: For the assessment 
of projects undertaken outside Canada and 
any federal lands, the foreign operational 
environment, laws and policies may 
influence the use of discretion by 

                                            
1 An entity, referred to in sections 8 to 10 of the Act, for which 
regulations have been made regarding the manner in which EAs 
are to be conducted, for example, Canada Ports Authorities.     

responsible authorities under the Act and 
regulations. Consequently, EA practices 
outside Canada and any federal lands may 
differ from those domestically.  
 

Legislative Basis 
 

Reference to adaptive management 
measures is included under the Act in 
section 38, specifically in relation to follow-
up programs.   
 
Subsection 38(5) states: 
“The results of follow-up programs may be 
used for implementing adaptive 
management measures or for improving the 
quality of future environmental 
assessments”. 
 

Explanation of Terms 
 
Adaptive Management Measures 
In this OPS, the concept of “adaptive 
management” and “adaptive management 
measures” are discussed in the context of 
federal EA.  
 
In general, adaptive management is a 
planned and systematic process for 
continuously improving environmental 
management practices by learning about 
their outcomes. Adaptive management 
provides flexibility to identify and 
implement new mitigation measures or to 
modify existing ones during the life of a 
project.  
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Planning for adaptive management should 
commence as early as possible in the EA 
process. While specific adaptive 
management measures may not be 
identifiable at that point, a strategy or plan 
should be developed to provide context on 
when, how and where adaptive management 
may be used. Decisions to adopt specific 
adaptive management measures can be 
identified later during the project life-cycle 
as a result of the analysis of data generated 
by a rigorously implemented follow-up or 
monitoring program. Consequently, the 
concepts of follow-up and adaptive 
management are directly linked under the 
Act and in practice. 
 
Follow-up Program  
Under subsection 2(1) of the Act, “follow-
up program” is defined as a program for: 
• verifying the accuracy of the EA of a 

project; and  

• determining the effectiveness of any 
measures taken to mitigate the adverse 
environmental effects of the project.  

For more details about follow-up programs, 
see the OPS on Follow-up Programs under 
the Canadian Environmental Assessment 
Act.   
 
Mitigation Monitoring 
Mitigation monitoring may be used to verify 
that mitigation measures were properly 
implemented and that such measures 
mitigated the predicted adverse 
environmental effects as anticipated by the 
responsible authority in its course of action 
decision.    
 
While mitigation monitoring on its own does 
not satisfy all of the requirements for a 
follow-up program, it may be useful when a 
formal follow-up program is not mandatory 
under the Act (e.g. in a screening), to 
provide indications as to whether mitigation 
measures are working as planned, and 

consequently, whether adaptive management 
measures should be considered. 
 

Considering Adaptive 
Management in EA 
 
Due to factors such as the complexities of 
ecosystems and difficulties predicting 
details of future development, all EAs 
involve some level of uncertainty regarding 
the identification of environmental effects, 
the assessment of their significance and the 
effectiveness of mitigation measures. The 
Act implicitly recognizes uncertainty by 
requiring a follow-up program for all 
projects that undergo an assessment by 
comprehensive study or a review panel.  
 
Clear consideration of appropriate 
mitigation measures and the potential need 
for adaptive management is important prior 
to the responsible authority making its 
section 20 or 37 decision on the course of 
action. Such considerations will inform the 
RA’s decision so it is well founded and 
made on the basis of specific commitments 
and criteria for future actions. 
 
In response to data generated by the follow-
up program or monitoring, the proponent, 
the responsible authority or the regulated 
authority should be prepared to initiate 
adaptive management measures if mitigation 
is not adequate to eliminate, reduce or 
control adverse environmental effects.   
 
Comprehensive Studies and Review Panels 
Follow-up programs are mandatory for 
projects that undergo a comprehensive study 
or an assessment by a review panel.             
The results of a follow-up program may be 
used to identify the need for and support the 
implementation of adaptive management 
measures. Therefore, projects that undergo 
comprehensive study or panel review would 
be expected to often include elements of 
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adaptive management. 
 
Screenings 
Follow-up programs are discretionary for 
projects that undergo a screening type of 
EA. In those cases where responsible or 
regulated authorities determine that a 
follow-up program or mitigation monitoring 
is appropriate in the circumstances, it may 
be appropriate that the projects also include 
provisions for adaptive management.   
 

When Might Adaptive 
Management be Appropriate? 
 
Some factors that may influence whether it 
is appropriate to incorporate adaptive 
management into an EA include: 
• the amount of prior experience with the 

specific type of project in the specific 
type of environment;  

• the possibility that a mitigation measure 
may not function as intended;  

• the possibility that some aspects of the 
proposed mitigation may not actually be 
needed, or that they are no longer 
required;  

• the likelihood of other developments or 
projects that could lead to cumulative 
environmental effects;  

• the extent of knowledge and 
understanding of key environmental 
indicators and action thresholds; 

• the likelihood of broad-scale 
environmental change that would affect 
the project or influence the nature of 
mitigating its environmental effects;  

• the likelihood that advances in scientific 
knowledge or technology over the life of 
the project may enable improved 
mitigation measures; 

• the extent to which public concern about 
specific issues could be alleviated or 
reduced through a commitment to 
follow-up or adaptive management as 
appropriate; and 

• the opportunity to learn from the results 
of follow-up or adaptive management 
and improve the current project or the 
quality of future EA.  

 

When Might Adaptive 
Management not be 
Appropriate?  
 
In some cases, it may not be appropriate to 
incorporate adaptive management into an 
EA. The following are examples of when 
use of adaptive management may not be 
appropriate. 
 
Mitigation is not Identified 
Section 16 of the Act requires every type of 
EA to consider measures that are technically 
and economically feasible, and that would 
mitigate any significant adverse 
environmental effects. The implementation 
of these measures is then taken into 
consideration by the responsible authority 
when making its course of action decision. 
Therefore, it is insufficient to assert that 
implementation of an unidentified future 
measure, developed as a result of adaptive 
management, constitutes mitigation of a 
predicted adverse environmental effect. 
 
In cases where an adaptive management 
approach is identified as a contingency to  
backup the proposed mitigation measures, 
there must be a clear commitment to 
implement adaptive management measures 
if follow-up or monitoring program results 
indicate that corrective action is warranted.  
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Commitment to adaptive management is not 
a substitute for committing to specific 
mitigation measures in the EA prior to the 
course of action decision. Adaptive 
management is an approach involving 
flexibility to modify mitigation measures or 
develop and implement additional measures 
in light of real-world experience.    
 
Uncertainty about Significant Adverse 
Environmental Effects 
If, taking into account the implementation of 
mitigation measures, there is uncertainty 
about whether the project is likely to cause 
significant adverse environmental effects, a 
commitment to monitor project effects and 
to manage adaptively is not sufficient.   
 
A commitment to implementing adaptive 
management measures does not eliminate 
the need for sufficient information regarding 
the environmental effects of the project, the 
significance of those effects and the 
appropriate mitigation measures required to 
eliminate, reduce or control those effects.  

Where additional information collection or 
studies are needed over the life-cycle of the 
project, such studies in themselves should 
not be considered “mitigation measures”. 
 
Likelihood of Significant Adverse 
Environmental Effects 
If, taking into account the implementation of 
mitigation measures, the project is likely to 
cause significant adverse environmental 
effects that can not be justified; the 
responsible authority shall not exercise any 
course of action that would enable the 
project to proceed.   
 
A commitment to monitor project effects 
and to manage adaptively is not sufficient to 
meet the requirements of the Act in these 
circumstances.   
 

Likely Lack of Follow-up Results 
If it is unlikely that the information 
necessary to support adaptive management 
will be collected through follow-up or 
monitoring, it is inappropriate to suggest 
that adaptive management measures should 
be planned or implemented. The information 
to support such a program may be 
unavailable for a variety of reasons. For 
example: 
• the level of management, human 

resources or financial support required 
to undertake follow-up during the life 
cycle of the project is not adequate,  

• the monitoring program proposed is 
insufficient for capturing the data 
required to make informed adaptive 
management decisions, or  

• understanding of the resource or 
ecosystem component of concern may 
be inadequate for the design of 
appropriate adaptive management 
measures.  

 

Considerations in Planning for 
Adaptive Management 
 
The level of planning required for adaptive 
management should be appropriate to the 
scale of the project, and to the sensitivity 
and complexity of the associated issues. The 
following describes key factors which 
should be considered when planning for 
adaptive management.  
 
Baseline Data 

Baseline data or information is critical for 
measuring change in the environment once 
the project is implemented. Since it is 
necessary to establish a baseline against 
which follow-up data can be compared, 
systematic collection of appropriate data 
about the environment (either from existing 
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sources or new studies) should start in 
advance of project implementation.   

The level of effort in establishing baseline 
data should be tailored to the project. The 
mitigation measures and follow-up program 
should be designed based on reliable 
baseline data. Subsequent decisions about 
adaptive management measures will then be 
better informed.  
 
Capacity 
There must be a sufficient capacity  
(e.g. financial and expert resources) and 
management commitment to undertake and 
sustain a follow-up program for long-term 
measurement, evaluation of outcomes and if 
required, development, implementation and 
monitoring of adaptive management 
measures. 
 
Identification of Key Indicators  
Environmental indicators can provide 
information on the health or integrity of an 
ecosystem. For example, plant or animal 
species, communities, or special habitats 
with a narrow range of ecological tolerance 
may serve as a gauge of ecological 
conditions within a specified area.   

It is important to identify key environmental 
indicators when planning for follow-up and 
potential adaptive management measures. 
The indicators should be used to assess and 
address assumptions and uncertainties 
identified in the EA.  
 
Identification of Action Thresholds  
Predetermined action thresholds can be used 
to indicate when environmental performance 
is below an acceptable level and requires 
corrective management action. In such 
cases, adaptive management measures may 
be required to prevent significant adverse 
environmental effects.  

Adaptive management can also provide an 
opportunity to review and revise 
management objectives, and therefore the 
action thresholds.  
 
Identification of Testable EA Predictions  
It is important to establish testable EA 
predictions when planning a follow-up 
program or potential adaptive management 
measures. For example, a prediction about 
the significance of an environmental effect 
should be specific enough that once a 
project is implemented, one is able to 
observe and collect information, analyse and 
interpret the data, and draw conclusions 
about whether the prediction was correct.  

Hypotheses should be constructed, tested 
and utilized in the further application of the 
scientific approach. Sound prediction 
methods provide a basis for understanding 
why change occurs in the environment and 
how to select adaptive management 
measures based on those conclusions.  
 
Identification of Adaptive Management 
Options  

Where possible during the EA process, 
consideration should be given to 
demonstrating that there are a range of 
available options to adapt and manage the 
project should a mitigation measure not 
function as intended. These options should 
be technically and economically feasible.  
 
Mechanisms for Implementation 
Where circumstances permit, a responsible 
or regulated authority, or other jurisdiction 
such as a province, may include conditions 
for adaptive management in binding 
documents such as authorizations, permits, 
contracts, or leases to ensure an effective 
avenue for implementation. Those 
conditions could relate to specific follow-up 
and adaptive management measures, 
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environmental thresholds, or reporting and 
compliance monitoring schedules. In many 
cases, conditions of other federal authorities 
may also be included in binding documents.   

Where mechanisms for financial assurances 
exist, such assurances may also be a 
valuable tool for ensuring the 
implementation of the adaptive management 
measures determined to be necessary during 
the follow-up program or monitoring. 
 
Jurisdictional Considerations 
Some methods for ensuring the 
implementation of adaptive management 
measures may exist within other 
jurisdictions, such as a provincial or 
territorial government. For example, 
conditions related to adaptive management 
may be specified by way of provincial 
regulations or existing provincial permitting 
processes. 

Working in collaboration with other 
regulators and jurisdictions will maximize 
the potential for ensuring effective adaptive 
management implementation.  
 
Continuation of the Follow-up Program 

When an adaptive management measure has 
been implemented, it is essential that the 
follow-up program or monitoring continue 
in order to verify effectiveness and learn 
from its results. Some adjustment of the 
original follow-up program may be 
necessary to account for the changed project 
circumstances. 
 
Consideration of Climate Change 
Climate change may have effects on the 
need and planning for adaptive approaches, 
as well as the information used to make such 
decisions and whether the traditional 
mitigation measures remain effective. For 
example, it is important to consider the 
validity of older scientific data from 

Canada’s northern regions as it may be 
outdated due to the effects of changing 
climatic conditions.   
 
Aboriginal Traditional Knowledge and 
Public Involvement 
Aboriginal traditional knowledge, local 
community knowledge, and public 
participation are potentially important 
considerations that may influence the 
planning, design and implementation of 
adaptive management. It is important to 
understand communities’ interests in the 
project and the potential role that they might 
wish to play in designing and implementing 
adaptive management strategies and  
follow-up programs.  
 

Roles and Responsibilities 
 
The following section provides suggested 
roles and responsibilities that may be 
undertaken for adaptive management. These 
should be considered as best practices only, 
as roles and responsibilities for adaptive 
management are not specified in the Act. 
 
Responsible Authority/Regulated Authority 
Responsible or regulated authorities should 
ensure that adaptive management is 
considered and, where appropriate, planned 
during the EA. The responsible or regulated 
authority should ensure that the status of the 
project is monitored and that adaptive 
management measures are implemented, 
where follow-up or monitoring indicate that 
such measures are necessary.  
 
To do so, a responsible or regulated 
authority may itself design and ensure the 
implementation of appropriate measures 
based on the results of the follow-up 
program, or may delegate those activities to 
a third party, such as a proponent. In all 
cases, criteria for implementing adaptive 
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management should be established.   
 
A responsible or regulated authority may 
request assistance from appropriate federal 
authorities or from other jurisdictions, as 
appropriate, to identify which areas require 
adaptive management measures, especially 
for areas outside the responsible or regulated 
authority’s expertise.  
 
Proponent 
The proponent plays a lead role in planning, 
designing and implementing adaptive 
management measures. This should be done 
in collaboration with responsible authorities, 
federal authorities and other appropriate 
parties. 
 
Federal Authority 
A federal authority in possession of 
specialist or expert information or 
knowledge with respect to a project should, 
on request, make available that information 
or knowledge to the responsible or regulated 
authority. Where it relates to one of the 
federal authority’s recommendations for the 
EA, that federal authority should assist in 
the design of a follow-up program, the 
analysis of generated information or the 
provision of advice pertaining to appropriate 
adaptive management measures. 
 
Federal Environmental Assessment 
Coordinator 
The role of the federal EA coordinator is to 
coordinate the participation of the federal 
authorities in the EA process for a project 
where a screening or comprehensive study 
is, or might be, required. For matters 
regarding adaptive management, the federal 
coordinator may facilitate communication, 
ensure that federal authorities fulfil their 
obligations under the Act in a timely manner 
and coordinate the federal authorities’ 
involvement with other jurisdictions. 

 
Other Jurisdictions 
Other jurisdictions, such as provinces, 
territories and Aboriginal governments, may 
have a role to play to contribute to the 
design and implementation of a follow-up 
program or the adaptive management 
measures.  
 
Cooperative agreements between the federal 
government and other jurisdictions require 
close coordination to maximize efficiency 
and minimize duplication of effort.  
 
Other Stakeholders and Aboriginal Groups 
Involvement of the public and Aboriginal 
groups may be appropriate for the design 
and implementation of the adaptive 
management strategy. Input from the public 
and Aboriginal groups may raise 
information that is useful for adaptive 
management or for assessing subsequent 
activities.   
 
For example, local communities may agree 
to work collaboratively in the design or 
implementation of the mitigation monitoring 
or follow-up program and any subsequent 
implementation or monitoring of adaptive 
management measures. Engaging local 
community members on a follow-up 
committee is one means to work together 
and monitor that mitigation is successfully 
implemented and any unforeseen 
environmental effects are identified and 
addressed through adaptive management 
measures that are then monitored.  
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Examples of Adaptive 
Management Measures in EA 
 
Example 1:  When Might Adaptive 
Management be Appropriate? - The 
Deltaport Third Berth Project2 
 
The following is an example of an EA for 
which adaptive management was deemed to 
be appropriate. This is for illustrative 
purposes to show how planning occurred in 
the early stages of the EA; the level of effort 
and details described will vary on a case-by-
case basis 
 
In 2005, the Vancouver Port Authority 
(VPA), proposed to expand the existing 
Deltaport container terminal by extending 
the wharf structure and adding to the 
existing land base to accommodate a third 
ship berth. The proposed project was located 
35 km south of Vancouver, at the existing 
Roberts Bank Port facility in Delta, British 
Columbia.  
 
The EA review of the Delta Third Berth 
project concluded that changes that were 
unrelated to the project were occurring in 
the Roberts Bank ecosystem; therefore, 
although the project was not expected to 
result in significant adverse environmental 
effects, gaps in scientific understanding of 
the ecosystem in the inter-causeway area 
lead to some uncertainty.  
 
Responsible authorities recommended that 
an adaptive management strategy (AMS) be 
developed for the area to: 
• provide advance warning of any 

potential emerging negative ecosystem 
trends during project construction and 
operation, and  

                                            
2 Vancouver Port Authority, Hemmera Envirochem Inc. Deltaport 
Third Berth Project Adaptive Management Strategy. April 2006. 

• to establish actions that the VPA could 
undertake to prevent or mitigate 
negative trends that were linked to the 
project and found to exceed applicable 
thresholds. 

 
Objectives of the AMS   
The specific goals of the AMS were to 
reduce scientific uncertainty and to assess 
the potential for significant negative trends 
in the ecosystem.  
 
Planning 
The planning of the AMS involved a shared 
review of the environmental information 
collected by the VPA and the other federal 
parties. It also included the following 
activities.  
 
Work Plan Development 
• In consultation with regulatory and 

scientific agencies, the VPA developed 
a detailed work plan which identified: 
specific parameters to monitor, data 
quality objectives, sampling locations, 
sampling methodologies, and sampling 
and reporting schedules. 

 
Scientific Advisory Committee 
• A Scientific Advisory Committee was 

established to monitor data and 
interpret its significance with respect 
to ecosystem trends.  

 
Identification of Key Indicators 
• Key environmental indicators were 

identified for monitoring to provide 
indication of negative trends in the 
ecosystem or to improve the level of 
understanding of the inter-causeway 
ecosystem; thereby reducing 
uncertainty. The components included 
geomorphology/oceanography, surface 
water quality, sediment quality, 
eelgrass and other biota.  
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Establishing Thresholds 
• Existing national, provincial or 

regional standards for key components 
were established as thresholds to 
indicate when adaptive measures may 
be required. Where no standards 
existed, a 20 percent effect level or 20 
percent change over background levels 
was selected as the preliminary 
threshold. For example, in amphipod 
tests where 100 individuals are 
evaluated with respect to survival in 
sediment, the death of 20 would 
constitute a 20 percent effect. 

 
Identification of Adaptive Management 
Measures  

• If negative changes were detected and 
attributed to the project, the VPA 
committed to implement a number of 
specific, feasible measures. 

 
Scheduling Follow-up and Monitoring 
• The first monitoring event for the 

AMS was scheduled to occur prior to 
initiation of construction activities and 
extend for five years following 
substantial completion of the project. 
Other key monitoring activities would 
start prior to construction, continue 
through construction and extend into 
operation of the facility.  

 
Triggers for Adaptive Management  
• The decisions to adapt the plan or 

trigger new or modified mitigation 
measures were to be based on multiple 
lines of evidence indicating negative 
trends. If the Scientific Advisory 
Committee determined that the 
negative ecosystem trend was 
significant and attributable to the 
project, VPA committed to 
immediately initiate engineering 

studies of subsequent physical works 
to mitigate or reverse the negative 
ecosystem trend. 

 
Implementation of the AMS 
• To ensure implementation of the AMS, 

the VPA and authorities established a 
Memorandum of Understanding 
(MoU). The MoU outlined: the 
purpose of the AMS; specific roles and 
responsibilities of the Scientific 
Advisory Committee, Environment 
Canada and the VPA; dispute 
resolution mechanisms; and other 
information pertinent to the AMS. It 
also included a letter of credit from the 
VPA to Environment Canada to stand 
as security for the VPA to carry out its 
responsibilities. 

 
 
Example 2: Implementing Adaptive 
Management - The Ekati Diamond Mine3 
 
The following is intended to provide an 
example of how adaptive management 
measures were implemented as a result of 
mitigation monitoring.  
 
The Ekati Diamond Mine was a project 
proposed by BHP Billiton. The project was 
located in the Northwest Territories, 310 km 
northeast of Yellowknife.   
 
The Ekati Diamond Mine in the Northwest 
Territories was subject to an environmental 
review. The proponent committed to an 
adaptive environmental management 
approach and, in part on that basis, the mine 
was approved.   
 
On implementation, an Independent 
Environmental Monitoring Agency was 
created to oversee environmental 
                                            
3 Ross, William A. Adaptive Environmental Management as a Tool 
for Managing Environmental Impacts. 1999 
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management for the mine. A monitoring 
program was developed based in part on 
workshops involving the mine operator 
(BHP), BHP’s consultants, members of the 
Monitoring Agency, government regulators, 
Aboriginal people affected by the project, 
and environmental groups. 
 
One of the issues of concern was 
eutrophication of Kodiak Lake, into which 
sewage from the mine facility was 
deposited. The concern was that deposition 
of biological oxygen demanding substances 
(mainly sewage) and nutrients could lead to 
depleted oxygen levels under ice in winter 
and hence to loss of fish. This matter had 
been addressed in the licensing, but there 
was some residual uncertainty whether the 
restrictions on the sewage effluent would be 
adequate to protect the fish in the lake. For 
this reason, oxygen levels in Kodiak Lake 
were monitored regularly. 
 
In early 1998, a member of the Independent 
Environmental Monitoring Agency noticed 
that the oxygen levels were dropping and 
that they could soon become unacceptably 
low. As a result of this observation, BHP 
initiated new measures. It cleared the snow 
off the lake and injected compressed air 
under the ice. Dissolved oxygen became 
very low compared to control lakes, but the 
levels were adequate to permit fish to 
survive the winter. No evidence of a fish kill 
was observed when a survey was conducted 
in 1998. In 1999, following further evidence 
that oxygen was again low, BHP aerated the 
lake and diverted its sewage to another 
location. 
 
This illustrates how an adaptive 
environmental management program is 
intended to work. The carefully designed 
monitoring program provided data. The 
evaluation program determined from the 
data that a problem was imminent before the 
problem was unavoidable. A management 

response (aeration of Kodiak Lake followed 
by diversion of the sewage) was 
implemented to avoid the adverse impact 
that might have arisen. The adaptive 
environmental management program dealt 
with the uncertainty of how the lake 
ecosystem would respond to the various 
loadings imposed on it and the most serious 
adverse impacts were avoided through 
effective management.  
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Additional Information  
 
For more information on this OPS or on the 
requirements of the Act, please contact the 
Agency office in your region. 
 
Head Office:  
www.ceaa-acee.gc.ca/411/index_e.htm 
 
Regional Offices: 
www.ceaa.gc.ca/001/regions_e.htm 
 
Additional Agency policies and guidance 
can be found on the Agency’s Web site at: 
http://www.ceaa.gc.ca/index_e.htm.   
 
Disclaimer 
This guide is for information purposes only. 
It is not a substitute for the Act or any of its 
regulations. In the event of any 
inconsistency between this guide and the 
Act or regulations, the Act or regulations, as 
the case may be, would prevail.  
 
To ensure that you have the most up-to-date 
versions of the Act and regulations, please 
consult the Department of Justice Web site 
at http://laws.justice.gc.ca.       
 
Updates 
This document may be reviewed and 
updated periodically by the Canadian 
Environmental Assessment Agency (the 
Agency). To ensure that you have the most 
up-to-date version, please consult the 
Guidance Materials page of the Agency’s 
Web site at http://www.ceaa-
acee.gc.ca/012/newguidance_e.htm. 
 

Copyright 
© Her Majesty the Queen in Right of 
Canada, 2009.  
 
This publication may be reproduced for 
personal or internal use without permission, 
provided the source is fully acknowledged. 
However, multiple copy reproduction of this 
publication in whole or in part for purposes 
of distribution requires the prior written 
permission from the Minister of Public 
Works and Government Services Canada, 
Ottawa, Ontario K1A 0S5 or 
copyright.droitdauteur@pwgsc.gc.ca.  
 
Catalogue No.: 978-1-100-12062-1  
ISBN: En106-83/2009E-PDF 
 
This document has been issued in French 
under the title: Mesures de gestion 
adaptative en vertu de la Loi canadienne sur 
l'évaluation environnementale 
 
Alternative formats may be requested by 
contacting:  
publications@ceaa-acee.gc.ca. 
 
Comments and Feedback 
The Agency would appreciate receiving 
comments on the content of this guide and 
feedback regarding whether the guidance 
effectively meets your needs. Comments 
received will be considered for future 
updates.  
 
Please submit your comments to 
training.formation@ceaa-acee.gc.ca.   
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1.0  Purpose 
This document supports the implementation of Canadian Environmental Assessment Act, 2012 
(CEAA 2012) provisions related to determining whether a designated project is likely to cause 
significant adverse environmental effects. Specifically, it provides guidance on how to apply the 
provisions when the Canadian Environmental Assessment Agency (the Agency) is the 
responsible authority. 

The document informs the preparation of Agency documents such as the Environmental Impact 
Statement (EIS) Guidelines and the Environmental Assessment (EA) report. It is intended to 
support proponents of designated projects in the preparation of an EIS, in conjunction with other 
Agency policy and guidance instruments. It also provides direction to Agency employees 
throughout the EA of a designated project in their interactions with those engaged in federal 
EAs, such as proponents, review panel members, federal authorities, other jurisdictions, 
Aboriginal groups and the public.  

2.0  Application 

This document is intended for use in an EA of a designated project for which the Agency is the 
responsible authority, including EAs by review panel. 

When the National Energy Board (NEB) is the responsible authority, direction and guidance can 
be found in the NEB filing manual. Applicants seeking guidance on nuclear projects should refer 
to the Canadian Nuclear Safety Commission’s regulatory framework. 

The term “project” refers to designated projects under CEAA 2012 for which the Agency is the 
responsible authority, and “project EA” refers to the EA of designated projects conducted under 
CEAA 2012 for which the Agency is the responsible authority.  

Throughout the document, the term "environmental effects" refers to environmental effects as 
described in section 5 of CEAA 2012. 

This guidance replaces the Agency’s 1994 Reference Guide: Determining Whether a Project is 
Likely to Cause Significant Adverse Environmental Effects and is for application under CEAA 
2012. The 1994 reference guide will continue to apply for project EAs initiated under the former 
Canadian Environmental Assessment Act and are being completed under the transitional 
provisions of CEAA 2012. 

3.0  Relevant Provisions of CEAA 2012 
Section 5 of CEAA 2012 describes the environmental effects that must be considered in the 
implementation of the legislation.  

Section 19 specifies the factors to be taken into account in the EA of a designated project, 
including the environmental effects described in section 5 and the significance of these effects. 
This includes cumulative environmental effects that are likely to result from the designated 
project in combination with other physical activities that have been or will be carried out, as well 
as environmental effects of accidents and malfunctions that may occur in relation to the 
designated project. Section 19 also requires that the EA of a designated project take into 
account mitigation measures that are technically and economically feasible and that would 
mitigate any significant adverse environmental effects. 

http://laws-lois.justice.gc.ca/eng/acts/c-15.21/index.html
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For projects where the Agency is the responsible authority, subsection 52(1) requires the 
Minister of the Environment (the Minister) to decide if, taking into account the implementation of 
any mitigation measures the Minister considers appropriate, the project is likely to cause 
significant adverse environmental effects referred to in section 5. Should the Minister decide 
that a project is likely to result in significant adverse environmental effects, subsection 52(2) 
calls for referral to the Governor in Council for a decision on whether those effects are justified 
in the circumstances. 

As per section 54 of CEAA 2012, the Minister must issue an EA decision statement to the 
proponent of a designated project. The decision statement includes the decision of whether 
significant adverse effects are likely to occur and any conditions, established under section 53 
with which the proponent must comply. 

4.0  Determination of Significance under CEAA 2012 
Determining whether a project is likely to cause significant adverse environmental effects (often 
referred to as determination of significance) is central to the practice of project EA. The 
determination of significance includes considering whether the predicted environmental effects 
are adverse, significant and likely. A proponent, the Agency or a review panel may make a 
determination of significance in the course of a project EA. Such determinations of significance 
are separate from, but may inform, the decision made by the Minister under subsection 52(1) of 
CEAA 2012.  

When a project is predicted to have adverse environmental effects, as defined in section 5 of 
CEAA 2012, the EA examines whether the project is likely to cause significant adverse 
environmental effects after taking into account the implementation of technically and 
economically feasible mitigation measures.  

This OPS describes how the determination of significance is nested within the environmental 
assessment framework (EA framework) and explains the approach recommended by the 
Agency for reaching a determination on significance. Guidance is also provided on information 
requirements, documentation needed to support the determination of significance and on roles 
relative to decision-making. 

 Environmental Assessment Framework 

Environmental effects are commonly identified by comparing the current state (health, status or 
condition) of a Valued Component (VC) to the predicted future state of the VC with the project in 
place.  VCs are selected to focus the assessment of section 5 environmental effects, taking into 
account direction provided by the Agency, or in the case of an EA by review panel, by the 
Agency or the Minister.  

The information collected and considered for each VC (including information from Aboriginal 
communities and the public) is processed through the EA framework. This iterative framework 
consists of the following steps: scoping, analysis, mitigation, significance, and follow-up (further 
described in Appendix 1). 

The determination of whether a project is likely to cause significant adverse environmental 
effects (step 4 in the EA framework) relates to the residual adverse environmental effects. A 
residual adverse environmental effect is an adverse environmental effect of a project that 
remains, or is predicted to remain, after mitigation measures have been implemented. 
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Significance is determined for each residual adverse environmental effect using VCs to focus 
information gathering on each effect.  

Proponents are expected to determine whether their project is likely to cause significant adverse 
environmental effects in their EIS with respect to the residual adverse environmental effects. 
This requirement is outlined in the EIS Guidelines issued by the Agency for each project EA. 

Such determinations must be made for project-specific effects and for any cumulative 
environmental effects. Both of these determinations, documented in the EA report or panel 
report, are taken into account in the decision made by the Minister under section 52 of CEAA 
2012.  

The determinations must take into account uncertainties. All project EAs involve some level of 
uncertainty, and observed results will often deviate, to some degree, from predictions made in 
the EA. Uncertainty could be related to a number of factors such as: project design and 
components, baseline environmental conditions, VC response, effectiveness of mitigation, 
overall scope of effects, and natural and human causes of accidental events.  

The level of effort applied to the determination of significance is established on a case-by-case 
basis using the same factors as the overall EA, i.e.: 

• the characteristics of the project;  
• the potential environmental effects;  
• the state (health, status or condition) of VCs that may be impacted by the 

environmental effects;  
• the potential for mitigation and the extent to which mitigation measures may address 

potential environmental effects; and,  
• the level of analysis required to address issues raised by Aboriginal groups or the 

public. 

5.0  Approach  
This approach is nested within the significance step of the EA framework (see Appendix 1, step 
4) 

The recommended approach to determining if a designated project is likely to cause significant 
adverse environmental effects consists of three stages: 

• Stage 1: Determining whether the residual environmental effects are adverse; 

• Stage  2: Determining whether the residual adverse environmental effects are 
significant; 

• Stage 3: Determining whether the significant adverse environmental effects are likely. 

This approach is carried out for each potential environmental effect.  

Stage 1: Adverse 

Only residual environmental effects that are adverse are considered in the determination of 
significance under CEAA 2012. Identification of these effects is the result of the scoping, 
analysis and mitigation steps of the EA framework (steps 1-3 in Appendix 1). The identification 
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of residual adverse environmental effects applies to the full life cycle of the project: construction, 
operation, decommissioning and abandonment of the project.  

An adverse environmental effect can be described in qualitative or quantitative terms. Examples 
of adverse environmental effects for generic VCs that may be linked to section 5 of CEAA 2012 
are listed below. 

Examples:  

Loss of fish or fish habitat  

Migratory bird mortality 

Decline in the health, status, or condition of marine plants 

Reductions in species diversity or abundance of marine animals 

Reduction in air quality on federal lands or in another province during project operation 

Loss of, or damage to, habitats, including habitat fragmentation that would affect the current use 
of lands and resources for traditional purposes by Aboriginal peoples 

Negative impacts on human health, such as contamination of country food relied upon by 
Aboriginal peoples  

Loss of, or damage to, physical and cultural heritage resources of Aboriginal peoples (e.g., 
changes to sites of cultural importance) during project construction 

Loss of, or damage to, Aboriginal historical, archaeological, paleontological, or architectural 
resources  
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Stage 2: Significant 

This stage involves considering if the residual adverse environmental effects identified in stage 
1 are significant for each potentially affected VC.   

Key criteria (further described in Appendix 2) that should be considered in this stage include:  

• Magnitude; 
• Geographic extent; 
• Timing; 
• Frequency; 
• Duration; and 
• Reversibility. 

 
Other criteria may also be considered provided that they are described and a rationale for their 
use is documented. In the case of a proponent seeking to ensure proper documentation of such 
project-specific criteria, discussion with Agency staff is recommended.  

The extent to which an individual criterion will influence the determination of significance will 
vary depending on the VC under consideration, the nature of the project and its potential 
environmental effects, as well as the context.  

Example: A migratory bird may interact with the construction phase of a project during a short 
period of time every year and within a small portion of its habitat. If the interaction occurs during 
its breeding period and in its breeding habitat, it may be more harmful than an interaction 
occurring during other times of the year or in other parts of its habitat.  

The ecological and social context within which potential environmental effects may occur should 
be taken into account when considering the key criteria above in relation to a particular VC, as 
the context may help better characterize whether adverse effects are significant. For example, 
information on the context is useful when it reveals:  

• a unique characteristic of the area (e.g., proximity to park lands, ecologically critical or 
fragile areas, valuable heritage resources); 

• unique values or customs of a community that influence the perception of an 
environmental effect (including cultural factors);  

• a VC that is important to the functioning of an ecosystem, ecological community or 
community of people; or 

• a VC for which a target has been established. 
 
Activities over the life-cycle of the project should be considered. For example planned 
decommissioning activities may influence the criteria. As well, it is important to note that the 
environmental effects may extend beyond the period of physical interaction between the 
project activity and VC. 
 

Stage 3: Likely 

The determination of likelihood is based on consideration of probability and uncertainty, and is 
considered only when it is established through stage 2 that one or more predicted residual 
adverse effects are significant.  
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The probability of an environmental effect occurring may be based on knowledge and 
experience with similar past environmental effects. The full life cycle of a project, including its 
various stages and lifespan, should also be considered in determining the probability of 
occurrence of an effect.  

6.0  Implementation Guidance 
The following guidance is provided to assist in clarifying information requirements, 
documentation, and how the determination of significance informs decision-making. 

Information requirements 

The Agency issues EIS Guidelines to proponents specifying the nature, scope and extent of the 
information and analysis required for the preparation of the EIS. In an EA by review panel, the 
Minister determines the scope of the factors to be taken into account. The Agency, Minister or 
review panel may also issue information requests to a proponent seeking additional clarification, 
the collection of information, and the undertaking of studies, if necessary. 

Community knowledge and Aboriginal traditional knowledge can contribute to the determination 
of significance. The public and Aboriginal groups can provide information, offer a different 
interpretation of the facts or question the conclusions put forward during an EA process.  

EA practitioners should use qualitative or quantitative information in determining the confidence 
level associated with a prediction that supports the determination of significance, e.g. the range 
within which a predicted value lies within a stated degree of probability.   

Documentation 

Practitioners are expected to develop clear descriptions of what would be considered a 
significant adverse environmental effect on a VC. The determination of significance should be 
presented in a rational, defensible way, and the reasons for the determination should be clearly 
documented, including the following: 

• A residual environmental effect should take into account the predicted effectiveness of 
proposed mitigation measures and any uncertainties associated with these measures. 

• Practitioners should submit analysis of each of the key criteria presented in Appendix 2, 
as well as any other criteria used in the determination of significance. A rationale must 
be presented if a particular criterion is deemed not relevant.  

• The analysis of likelihood of the significant adverse environmental effects should provide 
sufficient detail, to substantiate how conclusions were reached.  

• The degree of scientific uncertainty related to the data and methods used within the 
framework of the environmental analysis should be described.  

Decision-making: Roles and Responsibilities 

The proponent is responsible for providing the necessary information to assess significance and 
to provide conclusions on determination of significance. This is done through the EIS, as well as 
subsequent responses to information requirements, where applicable. 
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The Agency or review panel examines the proponent’s information and conclusions on 
determination of significance, as well as other perspectives on significance received during the 
EA process. The Agency or review panel then outlines its rationale and conclusions on 
determination of significance in the EA report or the panel report. These conclusions may align 
with, or may differ from, those presented by the proponent.  

The EA report or panel report is considered by the Minister in making the decision under 
subsection 52 (1) of CEAA 2012.  
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Appendix 1: Environmental Assessment Framework 

Step 1: Scoping 

Identification of the initial focus of an environmental assessment including: the identification of 
VCs, potential environmental effects, and spatial and temporal boundaries; and the examination 
of other physical activities that may contribute to cumulative environmental effects. 

Step 2: Analysis  

Data collection or generation through means such as surveys, literature reviews, on-site testing, 
community knowledge and Aboriginal traditional knowledge, and a clear description of methods 
used to predict environmental effects. 

Step 3: Mitigation 

Identification of technically and economically feasible measures to mitigate any significant 
adverse effects by reduction, elimination or control or, when these forms of mitigation are not 
possible, restitution measures such as replacement, restoration or compensation. 

Step 4: Significance 

Development of conclusions about whether a project is likely to result in significant adverse 
effects, taking into account the implementation of any mitigation measures.  

Step 5: Follow-up  

Development of a program to verify the accuracy of the EA of a designated project and/or the 
effectiveness of mitigation measures. 
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Appendix 2: Key Criteria for Determination of Significance 
As outlined in stage 2 of the approach for determining significance, in addition to the criteria 
outlined below, EA practitioners should also consider the ecological and social context within 
which the potential residual adverse environmental effect may occur, in determining 
significance.  

Magnitude 

Magnitude refers to the amount of change in a measurable parameter relative to baseline 
conditions or other standards, guidelines or objectives (e.g., proportion of species habitat 
affected, number of lost hunting days).  

The magnitude of an environmental effect should be expressed in measureable or quantifiable 
terms, whenever possible. There may be multiple measureable parameters relevant to a VC. 
When using quantitative or qualitative descriptions of magnitude, clear definitions of terms 
should be provided. The definition of these terms may vary according to the VC under 
consideration. For example, if using categories such as “low”, “moderate” or “high” each 
category should be clearly defined, and the rationale for identifying an environmental effect as 
being a low, moderate or high magnitude should be clearly documented.  

Some considerations that may influence the evaluation of the magnitude of an effect include: 

• natural variability, normal fluctuations, or shifts in baseline conditions; 

• scale at which magnitude is considered (for example, the percentage of a population 
affected may represent 80% at a local level and 5% at the regional level);  

• resiliency of the VC and surrounding area to change (for example, considering whether 
especially vulnerable segments of the VC are affected); and 

• whether the VC has already been adversely affected by other physical activities or 
natural change. 

Geographic extent  

Geographic extent refers to the spatial area over which the environmental effect is predicted to 
occur. Typical qualitative scales for characterizing geographic extent include site specific, local, 
regional, provincial, national or global. Prediction of the geographic extent should be quantitative 
whenever possible (e.g. hectares of habitat change). The traditional territories of potentially 
affected Aboriginal groups should be considered where relevant. 

Depending on the VC, it may be important to take into account the extent to which adverse 
environmental effects caused by the project may occur in areas far removed from it (e.g. the 
long-range transportation of atmospheric pollutants).  
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 Timing  

Timing considerations should be noted when it is important in the evaluation of the 
environmental effect (e.g. when the environmental effect could occur during breeding season, or 
during a period of species migration through the area). It may also be relevant to discuss 
variation in timing of project activities, such as reservoir level fluctuations, and how that may 
cause varying environmental effects.  

For non-biophysical environmental effects, it is important to take into account seasonal aspects 
of land and resource use and whether timing is related to Aboriginal spiritual and cultural 
considerations.  

Frequency  

Frequency describes how often the environmental effect occurs within a given time period (e.g., 
alteration of aquatic habitat will occur twice per year).  

Frequency should be described using quantitative terms where possible, such as daily, weekly 
or number of times per year. It may also be described qualitatively as rare, sporadic, 
intermittent, continuous, or regular. If using qualitative terms, these should be defined for each 
VC.  

Duration  

Duration refers to the length of time that an environmental effect is discernible (e.g. day, month, 
year, decade, permanent). This can refer to the amount of time required for the VC to return to 
baseline conditions, through mitigation or natural recovery (e.g. vegetation re-colonization, 
return of wildlife to an area where habitat was avoided due to disturbance).  

The duration of the environmental effect may be longer than the duration of the activity that 
caused the environmental effect. For example, the discharge of a substance into a water body 
may occur only during operation of a project, but the environmental effect to aquatic biota may 
last beyond the operational lifespan of the project. In this example, if the discharge is continuous 
throughout operation and results in reduced fish populations, then the frequency of the 
environmental effect is continuous and the duration spans operation and post-operation up to 
the point where fish populations return to baseline.  

Environmental effects may not occur immediately following the activity causing them, but these 
effects still need to be considered. For example when a new reservoir is created there will be a 
delay before increases in methyl mercury concentrations occur in fish. Similarly, the effect on   
the intergenerational transfer of knowledge in an Aboriginal community may not be observed for 
many years after a project disrupts a specific traditional use of the land. 

Reversibility 

A reversible environmental effect is one where the VC is expected to recover from the 
environmental effects caused by the project. This would correspond to a return to baseline 
conditions or other target (e.g., a population management objective, remediation target), 
through mitigation or natural recovery within a reasonable timescale.   
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Reversibility is influenced by the resilience of the VC to imposed stresses and the degree of 
existing stress on that VC.  
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Part 1. SARA Provisions Relating to Project Review 

Overview

Purpose of
Part 1 
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Table 1: SARA 
provisions that 
relate directly 
to project 
review

SARA
provision

Description For details 
see:



Definition of 
responsible
authority

Definition of a 
project

a

b

b

Table 2: 
Amending
provision of 
SARA

Provision Description For details see: 



1.1 SARA Notification Requirement 

SARA
notification
requirement for 
responsible
authority

Species or 
critical habitat 
to which the 
notification
requirement
applies

Notification for 
other species 

Who is 
responsible for 
notification?



Note:

Table 3: Who 
must be 
notified?

For… Notification must be sent to… 

Migratory Birds Convention Act, 
1994

Note:



How should 
notification be 
done?

Regulations Respecting the Coordination 
by the Federal Authorities of Environmental Assessment Procedures and 
Requirements

Parks Canada 
contacts

Fisheries and 
Oceans contacts 

Environment 
Canada
contacts



Is more than 
one notification 
required?

When must 
notification be 
provided?



Must the effects 
be adverse or 
significant?

Information to 
be included in 
the notification 

as soon as it becomes 
available

where it is available



Related
guidance

SARA
references 

CEAA
references 

Regulations Respecting the Coordination by Federal Authorities of 
Environmental Assessment Procedures and Requirements



1.2 SARA Project Review Requirements 

SARA project 
review
requirements 

Identifying
adverse effects 



Mitigating
adverse effects 

d

all

Note:

Monitoring the 
adverse effects 
under SARA 



Consistency
with recovery 
strategies or 
action plans 

If there is no 
recovery
strategy or 
action plan 



Note:

Compliance
with SARA 

Related
guidance

SARA
references 



CEAA
references 



2.6 Analysis of Potential Project Effects
              on Species at Risk 

SARA
obligations to 
address
potential effects

CEAA
obligations to 
address
environmental 
effects 

Required
analysis



SARA
permitting
analysis

Uncertainty in 
the analysis 

Related
guidance

Environmental Assessment Best Practice Guide for Wildlife at 
Risk in Canada

SARA
references 

CEAA
references 
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Avoiding
adverse effects 
by considering 
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Alternatives
under CEAA

Alternatives to the project

Alternative means of carrying out the project

Table 4: 
Alternatives
under CEAA 

Consideration of… in a screening 
is…

in a comprehensive study, 
mediation or an assessment by a 

review panel is… 



Alternatives
under SARA

Integrating
SARA
considerations
into the 
environmental 
assessment 

e
b

Related
guidance



 Canadian Environmental Assessment Act

SARA
references 

CEAA
references 



2.9 Mitigation Measures 

Obligations to 
mitigate

Mitigation
under CEAA 

b b

Mitigation
under SARA



Preferred 
mitigation 
sequence

Mitigation
implemented by 
others

Related
guidance

SARA
references 



CEAA
references 



2.11 Determination of Significance 

Need for special 
attention

Significance
under CEAA

Significance
with respect to 
species at risk 

The purposes of 
SARA

Survival and 
recovery of 
listed wildlife 
species 



Pre-conditions
for issuing 
permits 

Objectives of 
recovery
strategies

Protecting
critical habitat 
and residences 

SARA
prohibitions

Related
guidance



Environmental Assessment Best Practice Guide for Wildlife at Risk in 
Canada
Determining Whether a Project is Likely to Cause Significant Adverse 
Environmental Effects

SARA
references 
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  Decision 1/CP.21 

  Adoption of the Paris Agreement 

The Conference of the Parties, 

Recalling decision 1/CP.17 on the establishment of the Ad Hoc Working Group on 
the Durban Platform for Enhanced Action, 

Also recalling Articles 2, 3 and 4 of the Convention, 

Further recalling relevant decisions of the Conference of the Parties, including 
decisions 1/CP.16, 2/CP.18, 1/CP.19 and 1/CP.20, 

Welcoming the adoption of United Nations General Assembly resolution 
A/RES/70/1, “Transforming our world: the 2030 Agenda for Sustainable Development”, in 
particular its goal 13, and the adoption of the Addis Ababa Action Agenda of the third 
International Conference on Financing for Development and the adoption of the Sendai 
Framework for Disaster Risk Reduction, 

Recognizing that climate change represents an urgent and potentially irreversible 
threat to human societies and the planet and thus requires the widest possible cooperation 
by all countries, and their participation in an effective and appropriate international 
response, with a view to accelerating the reduction of global greenhouse gas emissions,  

Also recognizing that deep reductions in global emissions will be required in order 
to achieve the ultimate objective of the Convention and emphasizing the need for urgency 
in addressing climate change,  

Acknowledging that climate change is a common concern of humankind, Parties 
should, when taking action to address climate change, respect, promote and consider their 
respective obligations on human rights, the right to health, the rights of indigenous peoples, 
local communities, migrants, children, persons with disabilities and people in vulnerable 
situations and the right to development, as well as gender equality, empowerment of 
women and intergenerational equity,  

 Also acknowledging the specific needs and concerns of developing country Parties 
arising from the impact of the implementation of response measures and, in this regard, 
decisions 5/CP.7, 1/CP.10, 1/CP.16 and 8/CP.17, 

Emphasizing with serious concern the urgent need to address the significant gap 
between the aggregate effect of Parties’ mitigation pledges in terms of global annual 
emissions of greenhouse gases by 2020 and aggregate emission pathways consistent with 
holding the increase in the global average temperature to well below 2 °C above pre-
industrial levels and pursuing efforts to limit the temperature increase to 1.5 °C above pre-
industrial levels, 

Also emphasizing that enhanced pre‐2020 ambition can lay a solid foundation for 
enhanced post‐2020 ambition, 

Stressing the urgency of accelerating the implementation of the Convention and its 
Kyoto Protocol in order to enhance pre-2020 ambition,  

Recognizing the urgent need to enhance the provision of finance, technology and 
capacity-building support by developed country Parties, in a predictable manner, to enable 
enhanced pre-2020 action by developing country Parties,  

Emphasizing the enduring benefits of ambitious and early action, including major 
reductions in the cost of future mitigation and adaptation efforts, 
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Acknowledging the need to promote universal access to sustainable energy in 
developing countries, in particular in Africa, through the enhanced deployment of 
renewable energy, 

Agreeing to uphold and promote regional and international cooperation in order to 
mobilize stronger and more ambitious climate action by all Parties and non-Party 
stakeholders, including civil society, the private sector, financial institutions, cities and 
other subnational authorities, local communities and indigenous peoples, 

I. Adoption 

1. Decides to adopt the Paris Agreement under the United Nations Framework 
Convention on Climate Change (hereinafter referred to as “the Agreement”) as contained in 
the annex; 

2. Requests the Secretary-General of the United Nations to be the Depositary of the 
Agreement and to have it open for signature in New York, United States of America, from 
22 April 2016 to 21 April 2017; 

3. Invites the Secretary-General to convene a high-level signature ceremony for the 
Agreement on 22 April 2016; 

4. Also invites all Parties to the Convention to sign the Agreement at the ceremony to 
be convened by the Secretary-General, or at their earliest opportunity, and to deposit their 
respective instruments of ratification, acceptance, approval or accession, where appropriate, 
as soon as possible; 

5. Recognizes that Parties to the Convention may provisionally apply all of the 
provisions of the Agreement pending its entry into force, and requests Parties to provide 
notification of any such provisional application to the Depositary; 

6. Notes that the work of the Ad Hoc Working Group on the Durban Platform for 
Enhanced Action, in accordance with decision 1/CP.17, paragraph 4, has been completed; 

7. Decides to establish the Ad Hoc Working Group on the Paris Agreement under the 
same arrangement, mutatis mutandis, as those concerning the election of officers to the 
Bureau of the Ad Hoc Working Group on the Durban Platform for Enhanced Action;1 

8. Also decides that the Ad Hoc Working Group on the Paris Agreement shall prepare 
for the entry into force of the Agreement and for the convening of the first session of the 
Conference of the Parties serving as the meeting of the Parties to the Paris Agreement; 

9. Further decides to oversee the implementation of the work programme resulting 
from the relevant requests contained in this decision; 

10. Requests the Ad Hoc Working Group on the Paris Agreement to report regularly to 
the Conference of the Parties on the progress of its work and to complete its work by the 
first session of the Conference of the Parties serving as the meeting of the Parties to the 
Paris Agreement; 

11. Decides that the Ad Hoc Working Group on the Paris Agreement shall hold its 
sessions starting in 2016 in conjunction with the sessions of the Convention subsidiary 
bodies and shall prepare draft decisions to be recommended through the Conference of the 
Parties to the Conference of the Parties serving as the meeting of the Parties to the Paris 
Agreement for consideration and adoption at its first session; 

                                                           
 1 Endorsed by decision 2/CP.18, paragraph 2. 
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II. Intended nationally determined contributions 

12. Welcomes the intended nationally determined contributions that have been 
communicated by Parties in accordance with decision 1/CP.19, paragraph 2(b); 

13. Reiterates its invitation to all Parties that have not yet done so to communicate to the 
secretariat their intended nationally determined contributions towards achieving the 
objective of the Convention as set out in its Article 2 as soon as possible and well in 
advance of the twenty-second session of the Conference of the Parties (November 2016) 
and in a manner that facilitates the clarity, transparency and understanding of the intended 
nationally determined contributions; 

14. Requests the secretariat to continue to publish the intended nationally determined 
contributions communicated by Parties on the UNFCCC website; 

15. Reiterates its call to developed country Parties, the operating entities of the 
Financial Mechanism and any other organizations in a position to do so to provide support 
for the preparation and communication of the intended nationally determined contributions 
of Parties that may need such support; 

16. Takes note of the synthesis report on the aggregate effect of intended nationally 
determined contributions communicated by Parties by 1 October 2015, contained in 
document FCCC/CP/2015/7;  

17. Notes with concern that the estimated aggregate greenhouse gas emission levels in 
2025 and 2030 resulting from the intended nationally determined contributions do not fall 
within least-cost 2 ˚C scenarios but rather lead to a projected level of 55 gigatonnes in 
2030, and also notes that much greater emission reduction efforts will be required than 
those associated with the intended nationally determined contributions in order to hold the 
increase in the global average temperature to below 2 ˚C above pre-industrial levels by 
reducing emissions to 40 gigatonnes or to 1.5 ˚C above pre-industrial levels by reducing to 
a level to be identified in the special report referred to in paragraph 21 below; 

18. Further notes, in this context, the adaptation needs expressed by many developing 
country Parties in their intended nationally determined contributions; 

19. Requests the secretariat to update the synthesis report referred to in paragraph 16 
above so as to cover all the information in the intended nationally determined contributions 
communicated by Parties pursuant to decision 1/CP.20 by 4 April 2016 and to make it 
available by 2 May 2016;  

20. Decides to convene a facilitative dialogue among Parties in 2018 to take stock of the 
collective efforts of Parties in relation to progress towards the long-term goal referred to in 
Article 4, paragraph 1, of the Agreement and to inform the preparation of nationally 
determined contributions pursuant to Article 4, paragraph 8, of the Agreement; 

21. Invites the Intergovernmental Panel on Climate Change to provide a special report in 
2018 on the impacts of global warming of 1.5 °C above pre-industrial levels and related 
global greenhouse gas emission pathways;  

III. Decisions to give effect to the Agreement  

Mitigation  

22. Also invites Parties to communicate their first nationally determined contribution no 
later than when the Party submits its respective instrument of ratification, acceptance, 
approval or accession of the Paris Agreement; if a Party has communicated an intended 
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nationally determined contribution prior to joining the Agreement, that Party shall be 
considered to have satisfied this provision unless that Party decides otherwise; 

23. Requests those Parties whose intended nationally determined contribution pursuant 
to decision 1/CP.20 contains a time frame up to 2025 to communicate by 2020 a new 
nationally determined contribution and to do so every five years thereafter pursuant to 
Article 4, paragraph 9, of the Agreement; 

24. Also requests those Parties whose intended nationally determined contribution 
pursuant to decision 1/CP.20 contains a time frame up to 2030 to communicate or update 
by 2020 these contributions and to do so every five years thereafter pursuant to Article 4, 
paragraph 9, of the Agreement; 

25. Decides that Parties shall submit to the secretariat their nationally determined 
contributions referred to in Article 4 of the Agreement at least 9 to 12 months in advance of 
the relevant session of the Conference of the Parties serving as the meeting of the Parties to 
the Paris Agreement with a view to facilitating the clarity, transparency and understanding 
of these contributions, including through a synthesis report prepared by the secretariat; 

26. Requests the Ad Hoc Working Group on the Paris Agreement to develop further 
guidance on features of the nationally determined contributions for consideration and 
adoption by the Conference of the Parties serving as the meeting of the Parties to the Paris 
Agreement at its first session; 

27. Agrees that the information to be provided by Parties communicating their 
nationally determined contributions, in order to facilitate clarity, transparency and 
understanding, may include, as appropriate, inter alia, quantifiable information on the 
reference point (including, as appropriate, a base year), time frames and/or periods for 
implementation, scope and coverage, planning processes, assumptions and methodological 
approaches including those for estimating and accounting for anthropogenic greenhouse gas 
emissions and, as appropriate, removals, and how the Party considers that its nationally 
determined contribution is fair and ambitious, in the light of its national circumstances, and 
how it contributes towards achieving the objective of the Convention as set out in its 
Article 2; 

28. Requests the Ad Hoc Working Group on the Paris Agreement to develop further 
guidance for the information to be provided by Parties in order to facilitate clarity, 
transparency and understanding of nationally determined contributions for consideration 
and adoption by the Conference of the Parties serving as the meeting of the Parties to the 
Paris Agreement at its first session; 

29. Also requests the Subsidiary Body for Implementation to develop modalities and 
procedures for the operation and use of the public registry referred to in Article 4, 
paragraph 12, of the Agreement, for consideration and adoption by the Conference of the 
Parties serving as the meeting of the Parties to the Paris Agreement at its first session; 

30. Further requests the secretariat to make available an interim public registry in the 
first half of 2016 for the recording of nationally determined contributions submitted in 
accordance with Article 4 of the Agreement, pending the adoption by the Conference of the 
Parties serving as the meeting of the Parties to the Paris Agreement of the modalities and 
procedures referred to in paragraph 29 above; 

31. Requests the Ad Hoc Working Group on the Paris Agreement to elaborate, drawing 
from approaches established under the Convention and its related legal instruments as 
appropriate, guidance for accounting for Parties’ nationally determined contributions, as 
referred to in Article 4, paragraph 13, of the Agreement, for consideration and adoption by 
the Conference of the Parties serving as the meeting of the Parties to the Paris Agreement at 
its first session, which ensures that: 
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(a) Parties account for anthropogenic emissions and removals in accordance with 
methodologies and common metrics assessed by the Intergovernmental Panel on Climate 
Change and adopted by the Conference of the Parties serving as the meeting of the Parties 
to the Paris Agreement; 

(b) Parties ensure methodological consistency, including on baselines, between 
the communication and implementation of nationally determined contributions; 

(c) Parties strive to include all categories of anthropogenic emissions or 
removals in their nationally determined contributions and, once a source, sink or activity is 
included, continue to include it;  

(d) Parties shall provide an explanation of why any categories of anthropogenic 
emissions or removals are excluded; 

32. Decides that Parties shall apply the guidance referred to in paragraph 31 above to the 
second and subsequent nationally determined contributions and that Parties may elect to 
apply such guidance to their first nationally determined contribution; 

33. Also decides that the forum on the impact of the implementation of response 
measures, under the subsidiary bodies, shall continue, and shall serve the Agreement; 

34. Further decides that the Subsidiary Body for Scientific and Technological Advice 
and the Subsidiary Body for Implementation shall recommend, for consideration and 
adoption by the Conference of the Parties serving as the meeting of the Parties to the Paris 
Agreement at its first session, the modalities, work programme and functions of the forum 
on the impact of the implementation of response measures to address the effects of the 
implementation of response measures under the Agreement by enhancing cooperation 
amongst Parties on understanding the impacts of mitigation actions under the Agreement 
and the exchange of information, experiences, and best practices amongst Parties to raise 
their resilience to these impacts;  

35. Invites Parties to communicate, by 2020, to the secretariat mid-century, long-term 
low greenhouse gas emission development strategies in accordance with Article 4, 
paragraph 19, of the Agreement, and requests the secretariat to publish on the UNFCCC 
website Parties’ low greenhouse gas emission development strategies as communicated; 

36. Requests the Subsidiary Body for Scientific and Technological Advice to develop 
and recommend the guidance referred to under Article 6, paragraph 2, of the Agreement for 
consideration and adoption by the Conference of the Parties serving as the meeting of the 
Parties to the Paris Agreement at its first session, including guidance to ensure that double 
counting is avoided on the basis of a corresponding adjustment by Parties for both 
anthropogenic emissions by sources and removals by sinks covered by their nationally 
determined contributions under the Agreement; 

37. Recommends that the Conference of the Parties serving as the meeting of the Parties 
to the Paris Agreement adopt rules, modalities and procedures for the mechanism 
established by Article 6, paragraph 4, of the Agreement on the basis of:  

(a) Voluntary participation authorized by each Party involved; 

(b) Real, measurable, and long-term benefits related to the mitigation of climate 
change; 

(c) Specific scopes of activities;  

(d) Reductions in emissions that are additional to any that would otherwise 
occur; 
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(e) Verification and certification of emission reductions resulting from 
mitigation activities by designated operational entities; 

(f) Experience gained with and lessons learned from existing mechanisms and 
approaches adopted under the Convention and its related legal instruments; 

38. Requests the Subsidiary Body for Scientific and Technological Advice to develop 
and recommend rules, modalities and procedures for the mechanism referred to in 
paragraph 37 above for consideration and adoption by the Conference of the Parties serving 
as the meeting of the Parties to the Paris Agreement at its first session; 

39. Also requests the Subsidiary Body for Scientific and Technological Advice to 
undertake a work programme under the framework for non-market approaches to 
sustainable development referred to in Article 6, paragraph 8, of the Agreement, with the 
objective of considering how to enhance linkages and create synergy between, inter alia, 
mitigation, adaptation, finance, technology transfer and capacity-building, and how to 
facilitate the implementation and coordination of non-market approaches; 

40. Further requests the Subsidiary Body for Scientific and Technological Advice to 
recommend a draft decision on the work programme referred to in paragraph 39 above, 
taking into account the views of Parties, for consideration and adoption by the Conference 
of the Parties serving as the meeting of the Parties to the Paris Agreement at its first 
session; 

Adaptation 

41. Requests the Adaptation Committee and the Least Developed Countries Expert 
Group to jointly develop modalities to recognize the adaptation efforts of developing 
country Parties, as referred to in Article 7, paragraph 3, of the Agreement, and make 
recommendations for consideration and adoption by the Conference of the Parties serving 
as the meeting of the Parties to the Paris Agreement at its first session; 

42. Also requests the Adaptation Committee, taking into account its mandate and its 
second three-year workplan, and with a view to preparing recommendations for 
consideration and adoption by the Conference of the Parties serving as the meeting of the 
Parties to the Paris Agreement at its first session:  

(a) To review, in 2017, the work of adaptation-related institutional arrangements 
under the Convention, with a view to identifying ways to enhance the coherence of their 
work, as appropriate, in order to respond adequately to the needs of Parties;  

(b) To consider methodologies for assessing adaptation needs with a view to 
assisting developing country Parties, without placing an undue burden on them; 

43. Invites all relevant United Nations agencies and international, regional and national 
financial institutions to provide information to Parties through the secretariat on how their 
development assistance and climate finance programmes incorporate climate-proofing and 
climate resilience measures; 

44. Requests Parties to strengthen regional cooperation on adaptation where appropriate 
and, where necessary, establish regional centres and networks, in particular in developing 
countries, taking into account decision 1/CP.16, paragraph 30;  

45. Also requests the Adaptation Committee and the Least Developed Countries Expert 
Group, in collaboration with the Standing Committee on Finance and other relevant 
institutions, to develop methodologies, and make recommendations for consideration and 
adoption by the Conference of the Parties serving as the meeting of the Parties to the Paris 
Agreement at its first session on: 
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(a) Taking the necessary steps to facilitate the mobilization of support for 
adaptation in developing countries in the context of the limit to global average temperature 
increase referred to in Article 2 of the Agreement; 

(b) Reviewing the adequacy and effectiveness of adaptation and support referred 
to in Article 7, paragraph 14(c), of the Agreement; 

46. Further requests the Green Climate Fund to expedite support for the least developed 
countries and other developing country Parties for the formulation of national adaptation 
plans, consistent with decisions 1/CP.16 and 5/CP.17, and for the subsequent 
implementation of policies, projects and programmes identified by them; 

Loss and damage  

47. Decides on the continuation of the Warsaw International Mechanism for Loss and 
Damage associated with Climate Change Impacts, following the review in 2016; 

48. Requests the Executive Committee of the Warsaw International Mechanism to 
establish a clearing house for risk transfer that serves as a repository for information on 
insurance and risk transfer, in order to facilitate the efforts of Parties to develop and 
implement comprehensive risk management strategies; 

49. Also requests the Executive Committee of the Warsaw International Mechanism to 
establish, according to its procedures and mandate, a task force to complement, draw upon 
the work of and involve, as appropriate, existing bodies and expert groups under the 
Convention including the Adaptation Committee and the Least Developed Countries Expert 
Group, as well as relevant organizations and expert bodies outside the Convention, to 
develop recommendations for integrated approaches to avert, minimize and address 
displacement related to the adverse impacts of climate change; 

50. Further requests the Executive Committee of the Warsaw International Mechanism 
to initiate its work, at its next meeting, to operationalize the provisions referred to in 
paragraphs 48 and 49 above, and to report on progress thereon in its annual report; 

51. Agrees that Article 8 of the Agreement does not involve or provide a basis for any 
liability or compensation; 

Finance 

52. Decides that, in the implementation of the Agreement, financial resources provided 
to developing country Parties should enhance the implementation of their policies, 
strategies, regulations and action plans and their climate change actions with respect to both 
mitigation and adaptation to contribute to the achievement of the purpose of the Agreement 
as defined in its Article 2;  

53. Also decides that, in accordance with Article 9, paragraph 3, of the Agreement, 
developed countries intend to continue their existing collective mobilization goal through 
2025 in the context of meaningful mitigation actions and transparency on implementation; 
prior to 2025 the Conference of the Parties serving as the meeting of the Parties to the Paris 
Agreement shall set a new collective quantified goal from a floor of USD 100 billion per 
year, taking into account the needs and priorities of developing countries; 

54. Recognizes the importance of adequate and predictable financial resources, 
including for results-based payments, as appropriate, for the implementation of policy 
approaches and positive incentives for reducing emissions from deforestation and forest 
degradation, and the role of conservation, sustainable management of forests and 
enhancement of forest carbon stocks; as well as alternative policy approaches, such as joint 
mitigation and adaptation approaches for the integral and sustainable management of 
forests; while reaffirming the importance of non-carbon benefits associated with such 
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approaches; encouraging the coordination of support from, inter alia, public and private, 
bilateral and multilateral sources, such as the Green Climate Fund, and alternative sources 
in accordance with relevant decisions by the Conference of the Parties; 

55. Decides to initiate, at its twenty-second session, a process to identify the information 
to be provided by Parties, in accordance with Article 9, paragraph 5, of the Agreement with 
a view to providing a recommendation for consideration and adoption by the Conference of 
the Parties serving as the meeting of the Parties to the Paris Agreement at its first session; 

56. Also decides to ensure that the provision of information in accordance with Article 
9, paragraph 7, of the Agreement shall be undertaken in accordance with the modalities, 
procedures and guidelines referred to in paragraph 91 below;  

57. Requests the Subsidiary Body for Scientific and Technological Advice to develop 
modalities for the accounting of financial resources provided and mobilized through public 
interventions in accordance with Article 9, paragraph 7, of the Agreement for consideration 
by the Conference of the Parties at its twenty-fourth session (November 2018), with a view 
to making a recommendation for consideration and adoption by the Conference of the 
Parties serving as the meeting of the Parties to the Paris Agreement at its first session; 

58. Decides that the Green Climate Fund and the Global Environment Facility, the 
entities entrusted with the operation of the Financial Mechanism of the Convention, as well 
as the Least Developed Countries Fund and the Special Climate Change Fund, administered 
by the Global Environment Facility, shall serve the Agreement; 

59. Recognizes that the Adaptation Fund may serve the Agreement, subject to relevant 
decisions by the Conference of the Parties serving as the meeting of the Parties to the Kyoto 
Protocol and the Conference of the Parties serving as the meeting of the Parties to the Paris 
Agreement; 

60. Invites the Conference of the Parties serving as the meeting of the Parties to the 
Kyoto Protocol to consider the issue referred to in paragraph 59 above and make a 
recommendation to the Conference of the Parties serving as the meeting of the Parties to 
the Paris Agreement at its first session; 

61. Recommends that the Conference of the Parties serving as the meeting of the Parties 
to the Paris Agreement shall provide guidance to the entities entrusted with the operation of 
the Financial Mechanism of the Convention on the policies, programme priorities and 
eligibility criteria related to the Agreement for transmission by the Conference of the 
Parties; 

62. Decides that the guidance to the entities entrusted with the operations of the 
Financial Mechanism of the Convention in relevant decisions of the Conference of the 
Parties, including those agreed before adoption of the Agreement, shall apply mutatis 
mutandis to the Agreement; 

63. Also decides that the Standing Committee on Finance shall serve the Agreement in 
line with its functions and responsibilities established under the Conference of the Parties; 

64. Urges the institutions serving the Agreement to enhance the coordination and 
delivery of resources to support country-driven strategies through simplified and efficient 
application and approval procedures, and through continued readiness support to 
developing country Parties, including the least developed countries and small island 
developing States, as appropriate; 
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Technology development and transfer 

65. Takes note of the interim report of the Technology Executive Committee on 
guidance on enhanced implementation of the results of technology needs assessments as 
contained in document FCCC/SB/2015/INF.3; 

66. Decides to strengthen the Technology Mechanism and requests the Technology 
Executive Committee and the Climate Technology Centre and Network, in supporting the 
implementation of the Agreement, to undertake further work relating to, inter alia: 

(a) Technology research, development and demonstration; 

(b) The development and enhancement of endogenous capacities and 
technologies; 

67. Requests the Subsidiary Body for Scientific and Technological Advice to initiate, at 
its forty-fourth session (May 2016), the elaboration of the technology framework 
established under Article 10, paragraph 4, of the Agreement and to report on its findings to 
the Conference of the Parties, with a view to the Conference of the Parties making a 
recommendation on the framework to the Conference of the Parties serving as the meeting 
of the Parties to the Paris Agreement for consideration and adoption at its first session, 
taking into consideration that the framework should facilitate, inter alia: 

(a) The undertaking and updating of technology needs assessments, as well as 
the enhanced implementation of their results, particularly technology action plans and 
project ideas, through the preparation of bankable projects; 

(b) The provision of enhanced financial and technical support for the 
implementation of the results of the technology needs assessments; 

(c) The assessment of technologies that are ready for transfer; 

(d) The enhancement of enabling environments for and the addressing of barriers 
to the development and transfer of socially and environmentally sound technologies; 

68. Decides that the Technology Executive Committee and the Climate Technology 
Centre and Network shall report to the Conference of the Parties serving as the meeting of 
the Parties to the Paris Agreement, through the subsidiary bodies, on their activities to 
support the implementation of the Agreement; 

69. Also decides to undertake a periodic assessment of the effectiveness and adequacy of 
the support provided to the Technology Mechanism in supporting the implementation of the 
Agreement on matters relating to technology development and transfer; 

70. Requests the Subsidiary Body for Implementation to initiate, at its forty-fourth 
session, the elaboration of the scope of and modalities for the periodic assessment referred 
to in paragraph 69 above, taking into account the review of the Climate Technology Centre 
and Network as referred to in decision 2/CP.17, annex VII, paragraph 20, and the 
modalities for the global stocktake referred to in Article 14 of the Agreement, for 
consideration and adoption by the Conference of the Parties at its twenty-fifth session 
(November 2019); 

Capacity-building 

71. Decides to establish the Paris Committee on Capacity-building whose aim will be to 
address gaps and needs, both current and emerging, in implementing capacity-building in 
developing country Parties and further enhancing capacity-building efforts, including with 
regard to coherence and coordination in capacity-building activities under the Convention;  

72. Also decides that the Paris Committee on Capacity-building will manage and 
oversee the workplan referred to in paragraph 73 below; 
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73. Further decides to launch a workplan for the period 2016–2020 with the following 
activities:  

(a) Assessing how to increase synergies through cooperation and avoid 
duplication among existing bodies established under the Convention that implement 
capacity-building activities, including through collaborating with institutions under and 
outside the Convention; 

(b) Identifying capacity gaps and needs and recommending ways to address 
them; 

(c) Promoting the development and dissemination of tools and methodologies for 
the implementation of capacity-building; 

(d) Fostering global, regional, national and subnational cooperation; 

(e) Identifying and collecting good practices, challenges, experiences and lessons 
learned from work on capacity-building by bodies established under the Convention; 

(f) Exploring how developing country Parties can take ownership of building 
and maintaining capacity over time and space; 

(g) Identifying opportunities to strengthen capacity at the national, regional and 
subnational level; 

(h) Fostering dialogue, coordination, collaboration and coherence among 
relevant processes and initiatives under the Convention, including through exchanging 
information on capacity-building activities and strategies of bodies established under the 
Convention;  

(i) Providing guidance to the secretariat on the maintenance and further 
development of the web-based capacity-building portal; 

74. Decides that the Paris Committee on Capacity-building will annually focus on an 
area or theme related to enhanced technical exchange on capacity-building, with the 
purpose of maintaining up-to-date knowledge on the successes and challenges in building 
capacity effectively in a particular area; 

75. Requests the Subsidiary Body for Implementation to organize annual in-session 
meetings of the Paris Committee on Capacity-building; 

76. Also requests the Subsidiary Body for Implementation to develop the terms of 
reference for the Paris Committee on Capacity-building, in the context of the third 
comprehensive review of the implementation of the capacity-building framework, also 
taking into account paragraphs 71–75 above and paragraphs 79 and 80 below, with a view 
to recommending a draft decision on this matter for consideration and adoption by the 
Conference of the Parties at its twenty-second session; 

77. Invites Parties to submit their views on the membership of the Paris Committee on 
Capacity-building by 9 March 2016;2 

78. Requests the secretariat to compile the submissions referred to in paragraph 77 
above into a miscellaneous document for consideration by the Subsidiary Body for 
Implementation at its forty-fourth session; 

79. Decides that the inputs to the Paris Committee on Capacity-building will include, 
inter alia, submissions, the outcome of the third comprehensive review of the 
implementation of the capacity-building framework, the secretariat’s annual synthesis 
report on the implementation of the framework for capacity-building in developing 

                                                           
 2 Parties should submit their views via the submissions portal at <http://www.unfccc.int/5900>.  
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countries, the secretariat’s compilation and synthesis report on capacity-building work of 
bodies established under the Convention and its Kyoto Protocol, and reports on the Durban 
Forum and the capacity-building portal; 

80. Requests the Paris Committee on Capacity-building to prepare annual technical 
progress reports on its work, and to make these reports available at the sessions of the 
Subsidiary Body for Implementation coinciding with the sessions of the Conference of the 
Parties; 

81. Decides, at its twenty-fifth session, to review the progress, need for extension, the 
effectiveness and enhancement of the Paris Committee on Capacity-building and to take 
any action it considers appropriate, with a view to making recommendations to the 
Conference of the Parties serving as the meeting of the Parties to the Paris Agreement at its 
first session on enhancing institutional arrangements for capacity-building consistent with 
Article 11, paragraph 5, of the Agreement; 

82. Calls upon all Parties to ensure that education, training and public awareness, as 
reflected in Article 6 of the Convention and in Article 12 of the Agreement, are adequately 
considered in their contribution to capacity-building; 

83. Invites the Conference of the Parties serving as the meeting of the Parties to the 
Paris Agreement, at its first session, to explore ways of enhancing the implementation of 
training, public awareness, public participation and public access to information so as to 
enhance actions under the Agreement; 

Transparency of action and support 

84. Decides to establish a Capacity-building Initiative for Transparency in order to build 
institutional and technical capacity, both pre- and post-2020; this initiative will support 
developing country Parties, upon request, in meeting enhanced transparency requirements 
as defined in Article 13 of the Agreement in a timely manner; 

85. Also decides that the Capacity-building Initiative for Transparency will aim: 

(a) To strengthen national institutions for transparency-related activities in line 
with national priorities; 

(b) To provide relevant tools, training and assistance for meeting the provisions 
stipulated in Article 13 of the Agreement; 

(c) To assist in the improvement of transparency over time; 

86. Urges and requests the Global Environment Facility to make arrangements to 
support the establishment and operation of the Capacity-building Initiative for 
Transparency as a priority reporting-related need, including through voluntary contributions 
to support developing country Parties in the sixth replenishment of the Global Environment 
Facility and future replenishment cycles, to complement existing support under the Global 
Environment Facility; 

87. Decides to assess the implementation of the Capacity-building Initiative for 
Transparency in the context of the seventh review of the Financial Mechanism;  

88. Requests that the Global Environment Facility, as an operating entity of the 
Financial Mechanism, include in its annual report to the Conference of the Parties the 
progress of work in the design, development and implementation of the Capacity-building 
Initiative for Transparency referred to in paragraph 84 above starting in 2016; 

89. Decides that, in accordance with Article 13, paragraph 2, of the Agreement, 
developing country Parties shall be provided flexibility in the implementation of the 
provisions of that Article, including in the scope, frequency and level of detail of reporting, 
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and in the scope of review, and that the scope of review could provide for in-country 
reviews to be optional, while such flexibilities shall be reflected in the development of 
modalities, procedures and guidelines referred to in paragraph 91 below; 

90. Also decides that all Parties, except for the least developed country Parties and small 
island developing States, shall submit the information referred to in Article 13, paragraphs 
7, 8, 9 and 10, of the Agreement, as appropriate, no less frequently than on a biennial basis, 
and that the least developed country Parties and small island developing States may submit 
this information at their discretion;  

91. Requests the Ad Hoc Working Group on the Paris Agreement to develop 
recommendations for modalities, procedures and guidelines in accordance with Article 13, 
paragraph 13, of the Agreement, and to define the year of their first and subsequent review 
and update, as appropriate, at regular intervals, for consideration by the Conference of the 
Parties, at its twenty-fourth session, with a view to forwarding them to the Conference of 
the Parties serving as the meeting of the Parties to the Paris Agreement for consideration 
and adoption at its first session; 

92. Also requests the Ad Hoc Working Group on the Paris Agreement, in developing the 
recommendations for the modalities, procedures and guidelines referred to in paragraph 91 
above, to take into account, inter alia: 

(a) The importance of facilitating improved reporting and transparency over 
time; 

(b) The need to provide flexibility to those developing country Parties that need 
it in the light of their capacities; 

(c) The need to promote transparency, accuracy, completeness, consistency and 
comparability; 

(d) The need to avoid duplication as well as undue burden on Parties and the 
secretariat; 

(e) The need to ensure that Parties maintain at least the frequency and quality of 
reporting in accordance with their respective obligations under the Convention; 

(f) The need to ensure that double counting is avoided; 

(g) The need to ensure environmental integrity; 

93. Further requests the Ad Hoc Working Group on the Paris Agreement, in developing 
the modalities, procedures and guidelines referred to in paragraph 91 above, to draw on the 
experiences from and take into account other ongoing relevant processes under the 
Convention; 

94. Requests the Ad Hoc Working Group on the Paris Agreement, in developing the 
modalities, procedures and guidelines referred to in paragraph 91 above, to consider, inter 
alia:  

(a) The types of flexibility available to those developing country Parties that 
need it on the basis of their capacities; 

(b) The consistency between the methodology communicated in the nationally 
determined contribution and the methodology for reporting on progress made towards 
achieving individual Parties’ respective nationally determined contribution; 

(c) That Parties report information on adaptation action and planning including, 
if appropriate, their national adaptation plans, with a view to collectively exchanging 
information and sharing lessons learned; 
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(d) Support provided, enhancing delivery of support for both adaptation and 
mitigation through, inter alia, the common tabular formats for reporting support, and taking 
into account issues considered by the Subsidiary Body for Scientific and Technological 
Advice on methodologies for reporting on financial information, and enhancing the 
reporting by developing country Parties on support received, including the use, impact and 
estimated results thereof; 

(e) Information in the biennial assessments and other reports of the Standing 
Committee on Finance and other relevant bodies under the Convention; 

(f) Information on the social and economic impact of response measures; 

95. Also requests the Ad Hoc Working Group on the Paris Agreement, in developing 
recommendations for the modalities, procedures and guidelines referred to in paragraph 91 
above, to enhance the transparency of support provided in accordance with Article 9 of the 
Agreement; 

96. Further requests the Ad Hoc Working Group on the Paris Agreement to report on 
the progress of work on the modalities, procedures and guidelines referred to in paragraph 
91 above to future sessions of the Conference of the Parties, and that this work be 
concluded no later than 2018; 

97. Decides that the modalities, procedures and guidelines developed under paragraph 
91 above shall be applied upon the entry into force of the Paris Agreement; 

98. Also decides that the modalities, procedures and guidelines of this transparency 
framework shall build upon and eventually supersede the measurement, reporting and 
verification system established by decision 1/CP.16, paragraphs 40–47 and 60–64, and 
decision 2/CP.17, paragraphs 12–62, immediately following the submission of the final 
biennial reports and biennial update reports;   

Global stocktake 

99. Requests the Ad Hoc Working Group on the Paris Agreement to identify the sources 
of input for the global stocktake referred to in Article 14 of the Agreement and to report to 
the Conference of the Parties, with a view to the Conference of the Parties making a 
recommendation to the Conference of the Parties serving as the meeting of the Parties to 
the Paris Agreement for consideration and adoption at its first session, including, but not 
limited to: 

(a) Information on:  

(i) The overall effect of the nationally determined contributions communicated 
by Parties;  

(ii) The state of adaptation efforts, support, experiences and priorities from the 
communications referred to in Article 7, paragraphs 10 and 11, of the Agreement, 
and reports referred to in Article 13, paragraph 8, of the Agreement;  

(iii) The mobilization and provision of support; 

(b) The latest reports of the Intergovernmental Panel on Climate Change; 

(c) Reports of the subsidiary bodies; 

100. Also requests the Subsidiary Body for Scientific and Technological Advice to 
provide advice on how the assessments of the Intergovernmental Panel on Climate Change 
can inform the global stocktake of the implementation of the Agreement pursuant to its 
Article 14 and to report on this matter to the Ad Hoc Working Group on the Paris 
Agreement at its second session; 
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101. Further requests the Ad Hoc Working Group on the Paris Agreement to develop 
modalities for the global stocktake referred to in Article 14 of the Agreement and to report 
to the Conference of the Parties, with a view to the Conference of the Parties making a 
recommendation to the Conference of the Parties serving as the meeting of the Parties to 
the Paris Agreement for consideration and adoption at its first session; 

Facilitating implementation and compliance 

102. Decides that the committee referred to in Article 15, paragraph 2, of the Agreement 
shall consist of 12 members with recognized competence in relevant scientific, technical, 
socioeconomic or legal fields, to be elected by the Conference of the Parties serving as the 
meeting of the Parties to the Paris Agreement on the basis of equitable geographical 
representation, with two members each from the five regional groups of the United Nations 
and one member each from the small island developing States and the least developed 
countries, while taking into account the goal of gender balance; 

103. Requests the Ad Hoc Working Group on the Paris Agreement to develop the 
modalities and procedures for the effective operation of the committee referred to in Article 
15, paragraph 2, of the Agreement, with a view to the Ad Hoc Working Group on the Paris 
Agreement completing its work on such modalities and procedures for consideration and 
adoption by the Conference of the Parties serving as the meeting of the Parties to the Paris 
Agreement at its first session; 

Final clauses 

104. Also requests the secretariat, solely for the purposes of Article 21 of the Agreement, 
to make available on its website on the date of adoption of the Agreement as well as in the 
report of the Conference of the Parties on its twenty-first session, information on the most 
up-to-date total and per cent of greenhouse gas emissions communicated by Parties to the 
Convention in their national communications, greenhouse gas inventory reports, biennial 
reports or biennial update reports; 

IV. Enhanced action prior to 2020 

105. Resolves to ensure the highest possible mitigation efforts in the pre-2020 period, 
including by: 

(a) Urging all Parties to the Kyoto Protocol that have not already done so to 
ratify and implement the Doha Amendment to the Kyoto Protocol; 

(b) Urging all Parties that have not already done so to make and implement a 
mitigation pledge under the Cancun Agreements; 

(c) Reiterating its resolve, as set out in decision 1/CP.19, paragraphs 3 and 4, to 
accelerate the full implementation of the decisions constituting the agreed outcome 
pursuant to decision 1/CP.13 and enhance ambition in the pre-2020 period in order to 
ensure the highest possible mitigation efforts under the Convention by all Parties; 

(d) Inviting developing country Parties that have not submitted their first biennial 
update reports to do so as soon as possible; 

(e) Urging all Parties to participate in the existing measurement, reporting and 
verification processes under the Cancun Agreements, in a timely manner, with a view to 
demonstrating progress made in the implementation of their mitigation pledges; 

106. Encourages Parties to promote the voluntary cancellation by Party and non-Party 
stakeholders, without double counting, of units issued under the Kyoto Protocol, including 
certified emission reductions that are valid for the second commitment period; 
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107. Urges host and purchasing Parties to report transparently on internationally 
transferred mitigation outcomes, including outcomes used to meet international pledges, 
and emission units issued under the Kyoto Protocol with a view to promoting 
environmental integrity and avoiding double counting; 

108. Recognizes the social, economic and environmental value of voluntary mitigation 
actions and their co-benefits for adaptation, health and sustainable development;  

109. Resolves to strengthen, in the period 2016–2020, the existing technical examination 
process on mitigation as defined in decision 1/CP.19, paragraph 5(a), and decision 1/CP.20, 
paragraph 19, taking into account the latest scientific knowledge, including by:  

(a) Encouraging Parties, Convention bodies and international organizations to 
engage in this process, including, as appropriate, in cooperation with relevant non-Party 
stakeholders, to share their experiences and suggestions, including from regional events, 
and to cooperate in facilitating the implementation of policies, practices and actions 
identified during this process in accordance with national sustainable development 
priorities; 

(b) Striving to improve, in consultation with Parties, access to and participation 
in this process by developing country Party and non-Party experts; 

(c) Requesting the Technology Executive Committee and the Climate 
Technology Centre and Network in accordance with their respective mandates: 

(i) To engage in the technical expert meetings and enhance their efforts to 
facilitate and support Parties in scaling up the implementation of policies, practices 
and actions identified during this process; 

(ii) To provide regular updates during the technical expert meetings on the 
progress made in facilitating the implementation of policies, practices and actions 
previously identified during this process; 

(iii) To include information on their activities under this process in their joint 
annual report to the Conference of the Parties; 

(d) Encouraging Parties to make effective use of the Climate Technology Centre 
and Network to obtain assistance to develop economically, environmentally and socially 
viable project proposals in the high mitigation potential areas identified in this process; 

110. Encourages the operating entities of the Financial Mechanism of the Convention to 
engage in the technical expert meetings and to inform participants of their contribution to 
facilitating progress in the implementation of policies, practices and actions identified 
during the technical examination process; 

111. Requests the secretariat to organize the process referred to in paragraph 109 above 
and disseminate its results, including by: 

(a) Organizing, in consultation with the Technology Executive Committee and 
relevant expert organizations, regular technical expert meetings focusing on specific 
policies, practices and actions representing best practices and with the potential to be 
scalable and replicable;  

(b) Updating, on an annual basis, following the meetings referred to in paragraph 
111(a) above and in time to serve as input to the summary for policymakers referred to in 
paragraph 111(c) below, a technical paper on the mitigation benefits and co-benefits of 
policies, practices and actions for enhancing mitigation ambition, as well as on options for 
supporting their implementation, information on which should be made available in a user-
friendly online format; 
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(c) Preparing, in consultation with the champions referred to in paragraph 121 
below, a summary for policymakers, with information on specific policies, practices and 
actions representing best practices and with the potential to be scalable and replicable, and 
on options to support their implementation, as well as on relevant collaborative initiatives, 
and publishing the summary at least two months in advance of each session of the 
Conference of the Parties as input for the high-level event referred to in paragraph 120 
below; 

112. Decides that the process referred to in paragraph 109 above should be organized 
jointly by the Subsidiary Body for Implementation and the Subsidiary Body for Scientific 
and Technological Advice and should take place on an ongoing basis until 2020; 

113. Also decides to conduct in 2017 an assessment of the process referred to in 
paragraph 109 above so as to improve its effectiveness; 

114. Resolves to enhance the provision of urgent and adequate finance, technology and 
capacity-building support by developed country Parties in order to enhance the level of 
ambition of pre-2020 action by Parties, and in this regard strongly urges developed country 
Parties to scale up their level of financial support, with a concrete road map to achieve the 
goal of jointly providing USD 100 billion annually by 2020 for mitigation and adaptation 
while significantly increasing adaptation finance from current levels and to further provide 
appropriate technology and capacity-building support;  

115. Decides to conduct a facilitative dialogue in conjunction with the twenty-second 
session of the Conference of the Parties to assess the progress in implementing decision 
1/CP.19, paragraphs 3 and 4, and identify relevant opportunities to enhance the provision of 
financial resources, including for technology development and transfer, and capacity-
building support, with a view to identifying ways to enhance the ambition of mitigation 
efforts by all Parties, including identifying relevant opportunities to enhance the provision 
and mobilization of support and enabling environments; 

116. Acknowledges with appreciation the results of the Lima-Paris Action Agenda, which 
build on the climate summit convened on 23 September 2014 by the Secretary-General of 
the United Nations; 

117. Welcomes the efforts of non-Party stakeholders to scale up their climate actions, and 
encourages the registration of those actions in the Non-State Actor Zone for Climate 
Action platform;3 

118. Encourages Parties to work closely with non-Party stakeholders to catalyse efforts 
to strengthen mitigation and adaptation action; 

119. Also encourages non-Party stakeholders to increase their engagement in the 
processes referred to in paragraph 109 above and paragraph 124 below; 

120. Agrees to convene, pursuant to decision 1/CP.20, paragraph 21, building on the 
Lima-Paris Action Agenda and in conjunction with each session of the Conference of the 
Parties during the period 2016–2020, a high-level event that: 

(a) Further strengthens high-level engagement on the implementation of policy 
options and actions arising from the processes referred to in paragraph 109 above and 
paragraph 124 below, drawing on the summary for policymakers referred to in paragraph 
111(c) above; 

(b) Provides an opportunity for announcing new or strengthened voluntary 
efforts, initiatives and coalitions, including the implementation of policies, practices and 
actions arising from the processes referred to in paragraph 109 above and paragraph 124 

                                                           
 3  <http://climateaction.unfccc.int/>.  
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below and presented in the summary for policymakers referred to in paragraph 111(c) 
above; 

(c) Takes stock of related progress and recognizes new or strengthened voluntary 
efforts, initiatives and coalitions; 

(d) Provides meaningful and regular opportunities for the effective high-level 
engagement of dignitaries of Parties, international organizations, international cooperative 
initiatives and non-Party stakeholders; 

121. Decides that two high-level champions shall be appointed to act on behalf of the 
President of the Conference of the Parties to facilitate through strengthened high-level 
engagement in the period 2016–2020 the successful execution of existing efforts and the 
scaling-up and introduction of new or strengthened voluntary efforts, initiatives and 
coalitions, including by: 

(a) Working with the Executive Secretary and the current and incoming 
Presidents of the Conference of the Parties to coordinate the annual high-level event 
referred to in paragraph 120 above; 

(b) Engaging with interested Parties and non-Party stakeholders, including to 
further the voluntary initiatives of the Lima-Paris Action Agenda; 

(c) Providing guidance to the secretariat on the organization of technical expert 
meetings referred to in paragraph 111(a) above and paragraph 129(a) below; 

122. Also decides that the high-level champions referred to in paragraph 121 above 
should normally serve for a term of two years, with their terms overlapping for a full year 
to ensure continuity, such that: 

(a) The President of the twenty-first session of the Conference of the Parties 
should appoint one champion, who should serve for one year from the date of the 
appointment until the last day of the twenty-second session of the Conference of the 
Parties; 

(b) The President of the twenty-second session of the Conference of the Parties 
should appoint one champion who should serve for two years from the date of the 
appointment until the last day of the twenty-third session of the Conference of the Parties 
(November 2017); 

(c) Thereafter, each subsequent President of the Conference of the Parties should 
appoint one champion who should serve for two years and succeed the previously 
appointed champion whose term has ended; 

123. Invites all interested Parties and relevant organizations to provide support for the 
work of the champions referred to in paragraph 121 above; 

124. Decides to launch, in the period 20162020, a technical examination process on 
adaptation;  

125. Also decides that the process referred to in paragraph 124 above will endeavour to 
identify concrete opportunities for strengthening resilience, reducing vulnerabilities and 
increasing the understanding and implementation of adaptation actions; 

126. Further decides that the process referred to in paragraph 124 above should be 
organized jointly by the Subsidiary Body for Implementation and the Subsidiary Body for 
Scientific and Technological Advice, and conducted by the Adaptation Committee; 

127. Decides that the process referred to in paragraph 124 above will be pursued by: 

(a) Facilitating the sharing of good practices, experiences and lessons learned; 
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(b) Identifying actions that could significantly enhance the implementation of 
adaptation actions, including actions that could enhance economic diversification and have 
mitigation co-benefits;  

(c) Promoting cooperative action on adaptation; 

(d) Identifying opportunities to strengthen enabling environments and enhance 
the provision of support for adaptation in the context of specific policies, practices and 
actions;  

128. Also decides that the technical examination process on adaptation referred to in 
paragraph 124 above will take into account the process, modalities, outputs, outcomes and 
lessons learned from the technical examination process on mitigation referred to in 
paragraph 109 above; 

129. Requests the secretariat to support the process referred to in paragraph 124 above 
by: 

(a) Organizing regular technical expert meetings focusing on specific policies, 
strategies and actions;  

(b) Preparing annually, on the basis of the meetings referred to in paragraph 
129(a) above and in time to serve as an input to the summary for policymakers referred to 
in paragraph 111(c) above, a technical paper on opportunities to enhance adaptation action, 
as well as options to support their implementation, information on which should be made 
available in a user-friendly online format; 

130. Decides that in conducting the process referred to in paragraph 124 above, the 
Adaptation Committee will engage with and explore ways to take into account, synergize 
with and build on the existing arrangements for adaptation-related work programmes, 
bodies and institutions under the Convention so as to ensure coherence and maximum 
value;  

131. Also decides to conduct, in conjunction with the assessment referred to in paragraph 
113 above, an assessment of the process referred to in paragraph 124 above, so as to 
improve its effectiveness; 

132. Invites Parties and observer organizations to submit information on the opportunities 
referred to in paragraph 125 above by 3 February 2016;  

V. Non-Party stakeholders 

133. Welcomes the efforts of all non-Party stakeholders to address and respond to climate 
change, including those of civil society, the private sector, financial institutions, cities and 
other subnational authorities; 

134. Invites the non-Party stakeholders referred to in paragraph 133 above to scale up 
their efforts and support actions to reduce emissions and/or to build resilience and decrease 
vulnerability to the adverse effects of climate change and demonstrate these efforts via the 
Non-State Actor Zone for Climate Action platform4 referred to in paragraph 117 above; 

135. Recognizes the need to strengthen knowledge, technologies, practices and efforts of 
local communities and indigenous peoples related to addressing and responding to climate 
change, and establishes a platform for the exchange of experiences and sharing of best 
practices on mitigation and adaptation in a holistic and integrated manner; 

                                                           
 4 <http://climateaction.unfccc.int/>.  
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136. Also recognizes the important role of providing incentives for emission reduction 
activities, including tools such as domestic policies and carbon pricing; 

VI. Administrative and budgetary matters 

137. Takes note of the estimated budgetary implications of the activities to be undertaken 
by the secretariat referred to in this decision and requests that the actions of the secretariat 
called for in this decision be undertaken subject to the availability of financial resources; 

138. Emphasizes the urgency of making additional resources available for the 
implementation of the relevant actions, including actions referred to in this decision, and 
the implementation of the work programme referred to in paragraph 9 above; 

139. Urges Parties to make voluntary contributions for the timely implementation of this 
decision. 
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Annex 
Paris Agreement  

The Parties to this Agreement, 

Being Parties to the United Nations Framework Convention on Climate Change, 
hereinafter referred to as “the Convention”,  

Pursuant to the Durban Platform for Enhanced Action established by decision 
1/CP.17 of the Conference of the Parties to the Convention at its seventeenth session, 

In pursuit of the objective of the Convention, and being guided by its principles, 
including the principle of equity and common but differentiated responsibilities and 
respective capabilities, in the light of different national circumstances,  

Recognizing the need for an effective and progressive response to the urgent 
threat of climate change on the basis of the best available scientific knowledge,  

Also recognizing the specific needs and special circumstances of developing country 
Parties, especially those that are particularly vulnerable to the adverse effects of climate 
change, as provided for in the Convention, 

Taking full account of the specific needs and special situations of the least 
developed countries with regard to funding and transfer of technology,  

Recognizing that Parties may be affected not only by climate change, but also by the 
impacts of the measures taken in response to it, 

Emphasizing the intrinsic relationship that climate change actions, responses and 
impacts have with equitable access to sustainable development and eradication of poverty,  

Recognizing the fundamental priority of safeguarding food security and ending 
hunger, and the particular vulnerabilities of food production systems to the adverse impacts 
of climate change, 

Taking into account the imperatives of a just transition of the workforce and the 
creation of decent work and quality jobs in accordance with nationally defined development 
priorities, 

Acknowledging that climate change is a common concern of humankind, Parties 
should, when taking action to address climate change, respect, promote and consider their 
respective obligations on human rights, the right to health, the rights of indigenous peoples, 
local communities, migrants, children, persons with disabilities and people in vulnerable 
situations and the right to development, as well as gender equality, empowerment of 
women and intergenerational equity,  

Recognizing the importance of the conservation and enhancement, as appropriate, of 
sinks and reservoirs of the greenhouse gases referred to in the Convention, 

Noting the importance of ensuring the integrity of all ecosystems, including oceans, 
and the protection of biodiversity, recognized by some cultures as Mother Earth, and noting 
the importance for some of the concept of “climate justice”, when taking action to address 
climate change, 

Affirming the importance of education, training, public awareness, public 
participation, public access to information and cooperation at all levels on the matters 
addressed in this Agreement,  

Recognizing the importance of the engagements of all levels of government and 
various actors, in accordance with respective national legislations of Parties, in addressing 
climate change, 
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Also recognizing that sustainable lifestyles and sustainable patterns of consumption 
and production, with developed country Parties taking the lead, play an important role in 
addressing climate change, 

Have agreed as follows: 

Article 1  

For the purpose of this Agreement, the definitions contained in Article 1 of the 
Convention shall apply. In addition: 

(a) “Convention” means the United Nations Framework Convention on Climate 
Change, adopted in New York on 9 May 1992;  

(b) “Conference of the Parties” means the Conference of the Parties to the 
Convention; 

(c) “Party” means a Party to this Agreement. 

Article 2  

1. This Agreement, in enhancing the implementation of the Convention, including its 
objective, aims to strengthen the global response to the threat of climate change, in the 
context of sustainable development and efforts to eradicate poverty, including by:  

(a) Holding the increase in the global average temperature to well below 2 °C 
above pre-industrial levels and pursuing efforts to limit the temperature increase to 1.5 °C 
above pre-industrial levels, recognizing that this would significantly reduce the risks and 
impacts of climate change; 

(b) Increasing the ability to adapt to the adverse impacts of climate change and 
foster climate resilience and low greenhouse gas emissions development, in a manner that 
does not threaten food production; and 

(c) Making finance flows consistent with a pathway towards low greenhouse gas 
emissions and climate-resilient development.  

2. This Agreement will be implemented to reflect equity and the principle of common 
but differentiated responsibilities and respective capabilities, in the light of different 
national circumstances.  

Article 3  

As nationally determined contributions to the global response to climate change, all 
Parties are to undertake and communicate ambitious efforts as defined in Articles 4, 7, 9, 
10, 11 and 13 with the view to achieving the purpose of this Agreement as set out in Article 
2. The efforts of all Parties will represent a progression over time, while recognizing the 
need to support developing country Parties for the effective implementation of this 
Agreement.  

Article 4  

1. In order to achieve the long-term temperature goal set out in Article 2, Parties aim to 
reach global peaking of greenhouse gas emissions as soon as possible, recognizing that 
peaking will take longer for developing country Parties, and to undertake rapid reductions 
thereafter in accordance with best available science, so as to achieve a balance between 
anthropogenic emissions by sources and removals by sinks of greenhouse gases in the 
second half of this century, on the basis of equity, and in the context of sustainable 
development and efforts to eradicate poverty.  
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2. Each Party shall prepare, communicate and maintain successive nationally 
determined contributions that it intends to achieve. Parties shall pursue domestic mitigation 
measures, with the aim of achieving the objectives of such contributions.  

3. Each Party’s successive nationally determined contribution will represent a 
progression beyond the Party’s then current nationally determined contribution and reflect 
its highest possible ambition, reflecting its common but differentiated responsibilities and 
respective capabilities, in the light of different national circumstances. 

4. Developed country Parties should continue taking the lead by undertaking economy-
wide absolute emission reduction targets. Developing country Parties should continue 
enhancing their mitigation efforts, and are encouraged to move over time towards 
economy-wide emission reduction or limitation targets in the light of different national 
circumstances.  

5. Support shall be provided to developing country Parties for the implementation of 
this Article, in accordance with Articles 9, 10 and 11, recognizing that enhanced support for 
developing country Parties will allow for higher ambition in their actions.  

6. The least developed countries and small island developing States may prepare and 
communicate strategies, plans and actions for low greenhouse gas emissions development 
reflecting their special circumstances.  

7. Mitigation co-benefits resulting from Parties’ adaptation actions and/or economic 
diversification plans can contribute to mitigation outcomes under this Article. 

8. In communicating their nationally determined contributions, all Parties shall provide 
the information necessary for clarity, transparency and understanding in accordance with 
decision 1/CP.21 and any relevant decisions of the Conference of the Parties serving as the 
meeting of the Parties to this Agreement. 

9. Each Party shall communicate a nationally determined contribution every five years 
in accordance with decision 1/CP.21 and any relevant decisions of the Conference of the 
Parties serving as the meeting of the Parties to this Agreement and be informed by the 
outcomes of the global stocktake referred to in Article 14. 

10. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall consider common time frames for nationally determined contributions at 
its first session. 

11. A Party may at any time adjust its existing nationally determined contribution with a 
view to enhancing its level of ambition, in accordance with guidance adopted by the 
Conference of the Parties serving as the meeting of the Parties to this Agreement.  

12. Nationally determined contributions communicated by Parties shall be recorded in a 
public registry maintained by the secretariat. 

13. Parties shall account for their nationally determined contributions. In accounting for 
anthropogenic emissions and removals corresponding to their nationally determined 
contributions, Parties shall promote environmental integrity, transparency, accuracy, 
completeness, comparability and consistency, and ensure the avoidance of double counting, 
in accordance with guidance adopted by the Conference of the Parties serving as the 
meeting of the Parties to this Agreement.  

14. In the context of their nationally determined contributions, when recognizing and 
implementing mitigation actions with respect to anthropogenic emissions and removals, 
Parties should take into account, as appropriate, existing methods and guidance under the 
Convention, in the light of the provisions of paragraph 13 of this Article. 
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15. Parties shall take into consideration in the implementation of this Agreement the 
concerns of Parties with economies most affected by the impacts of response measures, 
particularly developing country Parties.  

16. Parties, including regional economic integration organizations and their member 
States, that have reached an agreement to act jointly under paragraph 2 of this Article shall 
notify the secretariat of the terms of that agreement, including the emission level allocated 
to each Party within the relevant time period, when they communicate their nationally 
determined contributions. The secretariat shall in turn inform the Parties and signatories to 
the Convention of the terms of that agreement. 

17. Each party to such an agreement shall be responsible for its emission level as set out 
in the agreement referred to in paragraph 16 of this Article in accordance with paragraphs 
13 and 14 of this Article and Articles 13 and 15.  

18. If Parties acting jointly do so in the framework of, and together with, a regional 
economic integration organization which is itself a Party to this Agreement, each member 
State of that regional economic integration organization individually, and together with the 
regional economic integration organization, shall be responsible for its emission level as set 
out in the agreement communicated under paragraph 16 of this Article in accordance with 
paragraphs 13 and 14 of this Article and Articles 13 and 15. 

19. All Parties should strive to formulate and communicate long-term low greenhouse 
gas emission development strategies, mindful of Article 2 taking into account their 
common but differentiated responsibilities and respective capabilities, in the light of 
different national circumstances. 

Article 5  

1. Parties should take action to conserve and enhance, as appropriate, sinks and 
reservoirs of greenhouse gases as referred to in Article 4, paragraph 1(d), of the 
Convention, including forests.  

2. Parties are encouraged to take action to implement and support, including through 
results-based payments, the existing framework as set out in related guidance and decisions 
already agreed under the Convention for: policy approaches and positive incentives for 
activities relating to reducing emissions from deforestation and forest degradation, and the 
role of conservation, sustainable management of forests and enhancement of forest carbon 
stocks in developing countries; and alternative policy approaches, such as joint mitigation 
and adaptation approaches for the integral and sustainable management of forests, while 
reaffirming the importance of incentivizing, as appropriate, non-carbon benefits associated 
with such approaches. 

Article 6  

1. Parties recognize that some Parties choose to pursue voluntary cooperation in the 
implementation of their nationally determined contributions to allow for higher ambition in 
their mitigation and adaptation actions and to promote sustainable development and 
environmental integrity. 

2. Parties shall, where engaging on a voluntary basis in cooperative approaches that 
involve the use of internationally transferred mitigation outcomes towards nationally 
determined contributions, promote sustainable development and ensure environmental 
integrity and transparency, including in governance, and shall apply robust accounting to 
ensure, inter alia, the avoidance of double counting, consistent with guidance adopted by 
the Conference of the Parties serving as the meeting of the Parties to this Agreement.  



FCCC/CP/2015/10/Add.1 

 25 

3. The use of internationally transferred mitigation outcomes to achieve nationally 
determined contributions under this Agreement shall be voluntary and authorized by 
participating Parties. 

4. A mechanism to contribute to the mitigation of greenhouse gas emissions and 
support sustainable development is hereby established under the authority and guidance of 
the Conference of the Parties serving as the meeting of the Parties to this Agreement for use 
by Parties on a voluntary basis. It shall be supervised by a body designated by the 
Conference of the Parties serving as the meeting of the Parties to this Agreement, and shall 
aim:  

(a) To promote the mitigation of greenhouse gas emissions while fostering 
sustainable development; 

(b) To incentivize and facilitate participation in the mitigation of greenhouse gas 
emissions by public and private entities authorized by a Party; 

(c) To contribute to the reduction of emission levels in the host Party, which will 
benefit from mitigation activities resulting in emission reductions that can also be used by 
another Party to fulfil its nationally determined contribution; and 

(d) To deliver an overall mitigation in global emissions. 

5. Emission reductions resulting from the mechanism referred to in paragraph 4 of this 
Article shall not be used to demonstrate achievement of the host Party’s nationally 
determined contribution if used by another Party to demonstrate achievement of its 
nationally determined contribution.  

6. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall ensure that a share of the proceeds from activities under the mechanism 
referred to in paragraph 4 of this Article is used to cover administrative expenses as well as 
to assist developing country Parties that are particularly vulnerable to the adverse effects of 
climate change to meet the costs of adaptation. 

7. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall adopt rules, modalities and procedures for the mechanism referred to in 
paragraph 4 of this Article at its first session. 

8. Parties recognize the importance of integrated, holistic and balanced non-market 
approaches being available to Parties to assist in the implementation of their nationally 
determined contributions, in the context of sustainable development and poverty 
eradication, in a coordinated and effective manner, including through, inter alia, mitigation, 
adaptation, finance, technology transfer and capacity-building, as appropriate. These 
approaches shall aim to: 

(a) Promote mitigation and adaptation ambition; 

(b) Enhance public and private sector participation in the implementation of 
nationally determined contributions; and 

(c) Enable opportunities for coordination across instruments and relevant 
institutional arrangements.  

9. A framework for non-market approaches to sustainable development is hereby 
defined to promote the non-market approaches referred to in paragraph 8 of this Article. 

Article 7 

1. Parties hereby establish the global goal on adaptation of enhancing adaptive 
capacity, strengthening resilience and reducing vulnerability to climate change, with a view 



FCCC/CP/2015/10/Add.1 

26  

to contributing to sustainable development and ensuring an adequate adaptation response in 
the context of the temperature goal referred to in Article 2. 

2. Parties recognize that adaptation is a global challenge faced by all with local, 
subnational, national, regional and international dimensions, and that it is a key component 
of and makes a contribution to the long-term global response to climate change to protect 
people, livelihoods and ecosystems, taking into account the urgent and immediate needs of 
those developing country Parties that are particularly vulnerable to the adverse effects of 
climate change. 

3. The adaptation efforts of developing country Parties shall be recognized, in 
accordance with the modalities to be adopted by the Conference of the Parties serving as 
the meeting of the Parties to this Agreement at its first session. 

4. Parties recognize that the current need for adaptation is significant and that greater 
levels of mitigation can reduce the need for additional adaptation efforts, and that greater 
adaptation needs can involve greater adaptation costs. 

5. Parties acknowledge that adaptation action should follow a country-driven, gender-
responsive, participatory and fully transparent approach, taking into consideration 
vulnerable groups, communities and ecosystems, and should be based on and guided by the 
best available science and, as appropriate, traditional knowledge, knowledge of indigenous 
peoples and local knowledge systems, with a view to integrating adaptation into relevant 
socioeconomic and environmental policies and actions, where appropriate. 

6. Parties recognize the importance of support for and international cooperation on 
adaptation efforts and the importance of taking into account the needs of developing 
country Parties, especially those that are particularly vulnerable to the adverse effects of 
climate change. 

7. Parties should strengthen their cooperation on enhancing action on adaptation, 
taking into account the Cancun Adaptation Framework, including with regard to: 

(a) Sharing information, good practices, experiences and lessons learned, 
including, as appropriate, as these relate to science, planning, policies and implementation 
in relation to adaptation actions; 

(b) Strengthening institutional arrangements, including those under the 
Convention that serve this Agreement, to support the synthesis of relevant information and 
knowledge, and the provision of technical support and guidance to Parties; 

(c) Strengthening scientific knowledge on climate, including research, 
systematic observation of the climate system and early warning systems, in a manner that 
informs climate services and supports decision-making; 

(d) Assisting developing country Parties in identifying effective adaptation 
practices, adaptation needs, priorities, support provided and received for adaptation actions 
and efforts, and challenges and gaps, in a manner consistent with encouraging good 
practices; and 

(e) Improving the effectiveness and durability of adaptation actions. 

8. United Nations specialized organizations and agencies are encouraged to support the 
efforts of Parties to implement the actions referred to in paragraph 7 of this Article, taking 
into account the provisions of paragraph 5 of this Article. 

9. Each Party shall, as appropriate, engage in adaptation planning processes and the 
implementation of actions, including the development or enhancement of relevant plans, 
policies and/or contributions, which may include: 
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(a) The implementation of adaptation actions, undertakings and/or efforts; 

(b) The process to formulate and implement national adaptation plans; 

(c) The assessment of climate change impacts and vulnerability, with a view to 
formulating nationally determined prioritized actions, taking into account vulnerable 
people, places and ecosystems; 

(d) Monitoring and evaluating and learning from adaptation plans, policies, 
programmes and actions; and 

(e) Building the resilience of socioeconomic and ecological systems, including 
through economic diversification and sustainable management of natural resources. 

10. Each Party should, as appropriate, submit and update periodically an adaptation 
communication, which may include its priorities, implementation and support needs, plans 
and actions, without creating any additional burden for developing country Parties. 

11. The adaptation communication referred to in paragraph 10 of this Article shall be, as 
appropriate, submitted and updated periodically, as a component of or in conjunction with 
other communications or documents, including a national adaptation plan, a nationally 
determined contribution as referred to in Article 4, paragraph 2, and/or a national 
communication.  

12. The adaptation communications referred to in paragraph 10 of this Article shall be 
recorded in a public registry maintained by the secretariat. 

13. Continuous and enhanced international support shall be provided to developing 
country Parties for the implementation of paragraphs 7, 9, 10 and 11 of this Article, in 
accordance with the provisions of Articles 9, 10 and 11. 

14. The global stocktake referred to in Article 14 shall, inter alia:  

(a) Recognize adaptation efforts of developing country Parties;  

(b) Enhance the implementation of adaptation action taking into account the 
adaptation communication referred to in paragraph 10 of this Article; 

(c) Review the adequacy and effectiveness of adaptation and support provided 
for adaptation; and 

(d) Review the overall progress made in achieving the global goal on adaptation 
referred to in paragraph 1 of this Article. 

Article 8  

1. Parties recognize the importance of averting, minimizing and addressing loss and 
damage associated with the adverse effects of climate change, including extreme weather 
events and slow onset events, and the role of sustainable development in reducing the risk 
of loss and damage.  

2. The Warsaw International Mechanism for Loss and Damage associated with Climate 
Change Impacts shall be subject to the authority and guidance of the Conference of the 
Parties serving as the meeting of the Parties to this Agreement and may be enhanced and 
strengthened, as determined by the Conference of the Parties serving as the meeting of the 
Parties to this Agreement.  

3. Parties should enhance understanding, action and support, including through the 
Warsaw International Mechanism, as appropriate, on a cooperative and facilitative basis 
with respect to loss and damage associated with the adverse effects of climate change. 
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4. Accordingly, areas of cooperation and facilitation to enhance understanding, action 
and support may include:  

(a) Early warning systems; 

(b) Emergency preparedness;  

(c) Slow onset events; 

(d) Events that may involve irreversible and permanent loss and damage; 

(e) Comprehensive risk assessment and management; 

(f) Risk insurance facilities, climate risk pooling and other insurance solutions;  

(g) Non-economic losses; and 

(h) Resilience of communities, livelihoods and ecosystems. 

5. The Warsaw International Mechanism shall collaborate with existing bodies and 
expert groups under the Agreement, as well as relevant organizations and expert bodies 
outside the Agreement. 

Article 9 

1. Developed country Parties shall provide financial resources to assist developing 
country Parties with respect to both mitigation and adaptation in continuation of their 
existing obligations under the Convention.  

2. Other Parties are encouraged to provide or continue to provide such support 
voluntarily.  

3. As part of a global effort, developed country Parties should continue to take the lead 
in mobilizing climate finance from a wide variety of sources, instruments and channels, 
noting the significant role of public funds, through a variety of actions, including 
supporting country-driven strategies, and taking into account the needs and priorities of 
developing country Parties. Such mobilization of climate finance should represent a 
progression beyond previous efforts. 

4. The provision of scaled-up financial resources should aim to achieve a balance 
between adaptation and mitigation, taking into account country-driven strategies, and the 
priorities and needs of developing country Parties, especially those that are particularly 
vulnerable to the adverse effects of climate change and have significant capacity 
constraints, such as the least developed countries and small island developing States, 
considering the need for public and grant-based resources for adaptation. 

5. Developed country Parties shall biennially communicate indicative quantitative and 
qualitative information related to paragraphs 1 and 3 of this Article, as applicable, 
including, as available, projected levels of public financial resources to be provided to 
developing country Parties. Other Parties providing resources are encouraged to 
communicate biennially such information on a voluntary basis. 

6. The global stocktake referred to in Article 14 shall take into account the relevant 
information provided by developed country Parties and/or Agreement bodies on efforts 
related to climate finance.  

7. Developed country Parties shall provide transparent and consistent information on 
support for developing country Parties provided and mobilized through public interventions 
biennially in accordance with the modalities, procedures and guidelines to be adopted by 
the Conference of the Parties serving as the meeting of the Parties to this Agreement, at its 
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first session, as stipulated in Article 13, paragraph 13. Other Parties are encouraged to do 
so. 

8. The Financial Mechanism of the Convention, including its operating entities, shall 
serve as the financial mechanism of this Agreement.  

9. The institutions serving this Agreement, including the operating entities of the 
Financial Mechanism of the Convention, shall aim to ensure efficient access to financial 
resources through simplified approval procedures and enhanced readiness support for 
developing country Parties, in particular for the least developed countries and small island 
developing States, in the context of their national climate strategies and plans. 

Article 10  

1. Parties share a long-term vision on the importance of fully realizing technology 
development and transfer in order to improve resilience to climate change and to reduce 
greenhouse gas emissions. 

2. Parties, noting the importance of technology for the implementation of mitigation 
and adaptation actions under this Agreement and recognizing existing technology 
deployment and dissemination efforts, shall strengthen cooperative action on technology 
development and transfer. 

3. The Technology Mechanism established under the Convention shall serve this 
Agreement. 

4. A technology framework is hereby established to provide overarching guidance to 
the work of the Technology Mechanism in promoting and facilitating enhanced action on 
technology development and transfer in order to support the implementation of this 
Agreement, in pursuit of the long-term vision referred to in paragraph 1 of this Article.  

5. Accelerating, encouraging and enabling innovation is critical for an effective, long-
term global response to climate change and promoting economic growth and sustainable 
development. Such effort shall be, as appropriate, supported, including by the Technology 
Mechanism and, through financial means, by the Financial Mechanism of the Convention, 
for collaborative approaches to research and development, and facilitating access to 
technology, in particular for early stages of the technology cycle, to developing country 
Parties.  

6. Support, including financial support, shall be provided to developing country Parties 
for the implementation of this Article, including for strengthening cooperative action on 
technology development and transfer at different stages of the technology cycle, with a 
view to achieving a balance between support for mitigation and adaptation. The global 
stocktake referred to in Article 14 shall take into account available information on efforts 
related to support on technology development and transfer for developing country Parties. 

Article 11  

1. Capacity-building under this Agreement should enhance the capacity and ability of 
developing country Parties, in particular countries with the least capacity, such as the least 
developed countries, and those that are particularly vulnerable to the adverse effects of 
climate change, such as small island developing States, to take effective climate change 
action, including, inter alia, to implement adaptation and mitigation actions, and should 
facilitate technology development, dissemination and deployment, access to climate 
finance, relevant aspects of education, training and public awareness, and the transparent, 
timely and accurate communication of information.  

2. Capacity-building should be country-driven, based on and responsive to national 
needs, and foster country ownership of Parties, in particular, for developing country Parties, 
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including at the national, subnational and local levels. Capacity-building should be guided 
by lessons learned, including those from capacity-building activities under the Convention, 
and should be an effective, iterative process that is participatory, cross-cutting and gender-
responsive.  

3. All Parties should cooperate to enhance the capacity of developing country Parties to 
implement this Agreement. Developed country Parties should enhance support for capacity-
building actions in developing country Parties. 

4. All Parties enhancing the capacity of developing country Parties to implement this 
Agreement, including through regional, bilateral and multilateral approaches, shall 
regularly communicate on these actions or measures on capacity-building. Developing 
country Parties should regularly communicate progress made on implementing capacity-
building plans, policies, actions or measures to implement this Agreement.  

5. Capacity-building activities shall be enhanced through appropriate institutional 
arrangements to support the implementation of this Agreement, including the appropriate 
institutional arrangements established under the Convention that serve this Agreement. The 
Conference of the Parties serving as the meeting of the Parties to this Agreement shall, at 
its first session, consider and adopt a decision on the initial institutional arrangements for 
capacity-building.  

Article 12 

Parties shall cooperate in taking measures, as appropriate, to enhance climate change 
education, training, public awareness, public participation and public access to information, 
recognizing the importance of these steps with respect to enhancing actions under this 
Agreement. 

Article 13 

1. In order to build mutual trust and confidence and to promote effective 
implementation, an enhanced transparency framework for action and support, with built-in 
flexibility which takes into account Parties’ different capacities and builds upon collective 
experience is hereby established. 

2. The transparency framework shall provide flexibility in the implementation of the 
provisions of this Article to those developing country Parties that need it in the light of their 
capacities. The modalities, procedures and guidelines referred to in paragraph 13 of this 
Article shall reflect such flexibility.  

3. The transparency framework shall build on and enhance the transparency 
arrangements under the Convention, recognizing the special circumstances of the least 
developed countries and small island developing States, and be implemented in a 
facilitative, non-intrusive, non-punitive manner, respectful of national sovereignty, and 
avoid placing undue burden on Parties.   

4. The transparency arrangements under the Convention, including national 
communications, biennial reports and biennial update reports, international assessment and 
review and international consultation and analysis, shall form part of the experience drawn 
upon for the development of the modalities, procedures and guidelines under paragraph 13 
of this Article. 

5. The purpose of the framework for transparency of action is to provide a clear 
understanding of climate change action in the light of the objective of the Convention as set 
out in its Article 2, including clarity and tracking of progress towards achieving Parties’ 
individual nationally determined contributions under Article 4, and Parties’ adaptation 
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actions under Article 7, including good practices, priorities, needs and gaps, to inform the 
global stocktake under Article 14.  

6. The purpose of the framework for transparency of support is to provide clarity on 
support provided and received by relevant individual Parties in the context of climate 
change actions under Articles 4, 7, 9, 10 and 11, and, to the extent possible, to provide a 
full overview of aggregate financial support provided, to inform the global stocktake under 
Article 14. 

7. Each Party shall regularly provide the following information: 

(a) A national inventory report of anthropogenic emissions by sources and 
removals by sinks of greenhouse gases, prepared using good practice methodologies 
accepted by the Intergovernmental Panel on Climate Change and agreed upon by the 
Conference of the Parties serving as the meeting of the Parties to this Agreement; and 

(b) Information necessary to track progress made in implementing and achieving 
its nationally determined contribution under Article 4. 

8. Each Party should also provide information related to climate change impacts and 
adaptation under Article 7, as appropriate. 

9. Developed country Parties shall, and other Parties that provide support should, 
provide information on financial, technology transfer and capacity-building support 
provided to developing country Parties under Articles 9, 10 and 11. 

10. Developing country Parties should provide information on financial, technology 
transfer and capacity-building support needed and received under Articles 9, 10 and 11. 

11. Information submitted by each Party under paragraphs 7 and 9 of this Article shall 
undergo a technical expert review, in accordance with decision 1/CP.21. For those 
developing country Parties that need it in the light of their capacities, the review process 
shall include assistance in identifying capacity-building needs. In addition, each Party shall 
participate in a facilitative, multilateral consideration of progress with respect to efforts 
under Article 9, and its respective implementation and achievement of its nationally 
determined contribution.  

12. The technical expert review under this paragraph shall consist of a consideration of 
the Party’s support provided, as relevant, and its implementation and achievement of its 
nationally determined contribution. The review shall also identify areas of improvement for 
the Party, and include a review of the consistency of the information with the modalities, 
procedures and guidelines referred to in paragraph 13 of this Article, taking into account 
the flexibility accorded to the Party under paragraph 2 of this Article. The review shall pay 
particular attention to the respective national capabilities and circumstances of developing 
country Parties. 

13. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall, at its first session, building on experience from the arrangements related 
to transparency under the Convention, and elaborating on the provisions in this Article, 
adopt common modalities, procedures and guidelines, as appropriate, for the transparency 
of action and support. 

14. Support shall be provided to developing countries for the implementation of this 
Article. 

15. Support shall also be provided for the building of transparency-related capacity of 
developing country Parties on a continuous basis. 
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Article 14  

1. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall periodically take stock of the implementation of this Agreement to assess 
the collective progress towards achieving the purpose of this Agreement and its long-term 
goals (referred to as the “global stocktake”). It shall do so in a comprehensive and 
facilitative manner, considering mitigation, adaptation and the means of implementation 
and support, and in the light of equity and the best available science.  

2. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall undertake its first global stocktake in 2023 and every five years thereafter 
unless otherwise decided by the Conference of the Parties serving as the meeting of the 
Parties to this Agreement. 

3. The outcome of the global stocktake shall inform Parties in updating and enhancing, 
in a nationally determined manner, their actions and support in accordance with the relevant 
provisions of this Agreement, as well as in enhancing international cooperation for climate 
action.  

Article 15 

1. A mechanism to facilitate implementation of and promote compliance with the 
provisions of this Agreement is hereby established. 

2. The mechanism referred to in paragraph 1 of this Article shall consist of a 
committee that shall be expert-based and facilitative in nature and function in a manner that 
is transparent, non-adversarial and non-punitive. The committee shall pay particular 
attention to the respective national capabilities and circumstances of Parties. 

3. The committee shall operate under the modalities and procedures adopted by the 
Conference of the Parties serving as the meeting of the Parties to this Agreement at its first 
session and report annually to the Conference of the Parties serving as the meeting of the 
Parties to this Agreement. 

Article 16  

1. The Conference of the Parties, the supreme body of the Convention, shall serve as 
the meeting of the Parties to this Agreement. 

2. Parties to the Convention that are not Parties to this Agreement may participate as 
observers in the proceedings of any session of the Conference of the Parties serving as the 
meeting of the Parties to this Agreement. When the Conference of the Parties serves as the 
meeting of the Parties to this Agreement, decisions under this Agreement shall be taken 
only by those that are Parties to this Agreement. 

3. When the Conference of the Parties serves as the meeting of the Parties to this 
Agreement, any member of the Bureau of the Conference of the Parties representing a Party 
to the Convention but, at that time, not a Party to this Agreement, shall be replaced by an 
additional member to be elected by and from amongst the Parties to this Agreement. 

4. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall keep under regular review the implementation of this Agreement and shall 
make, within its mandate, the decisions necessary to promote its effective implementation. 
It shall perform the functions assigned to it by this Agreement and shall: 

(a) Establish such subsidiary bodies as deemed necessary for the implementation 
of this Agreement; and 

(b) Exercise such other functions as may be required for the implementation of 
this Agreement. 



FCCC/CP/2015/10/Add.1 

 33 

5. The rules of procedure of the Conference of the Parties and the financial procedures 
applied under the Convention shall be applied mutatis mutandis under this Agreement, 
except as may be otherwise decided by consensus by the Conference of the Parties serving 
as the meeting of the Parties to this Agreement. 

6. The first session of the Conference of the Parties serving as the meeting of the 
Parties to this Agreement shall be convened by the secretariat in conjunction with the first 
session of the Conference of the Parties that is scheduled after the date of entry into force of 
this Agreement. Subsequent ordinary sessions of the Conference of the Parties serving as 
the meeting of the Parties to this Agreement shall be held in conjunction with ordinary 
sessions of the Conference of the Parties, unless otherwise decided by the Conference of 
the Parties serving as the meeting of the Parties to this Agreement. 

7. Extraordinary sessions of the Conference of the Parties serving as the meeting of the 
Parties to this Agreement shall be held at such other times as may be deemed necessary by 
the Conference of the Parties serving as the meeting of the Parties to this Agreement or at 
the written request of any Party, provided that, within six months of the request being 
communicated to the Parties by the secretariat, it is supported by at least one third of the 
Parties. 

8. The United Nations and its specialized agencies and the International Atomic 
Energy Agency, as well as any State member thereof or observers thereto not party to the 
Convention, may be represented at sessions of the Conference of the Parties serving as the 
meeting of the Parties to this Agreement as observers. Any body or agency, whether 
national or international, governmental or non-governmental, which is qualified in matters 
covered by this Agreement and which has informed the secretariat of its wish to be 
represented at a session of the Conference of the Parties serving as the meeting of the 
Parties to this Agreement as an observer, may be so admitted unless at least one third of the 
Parties present object. The admission and participation of observers shall be subject to the 
rules of procedure referred to in paragraph 5 of this Article. 

Article 17  

1. The secretariat established by Article 8 of the Convention shall serve as the 
secretariat of this Agreement. 

2. Article 8, paragraph 2, of the Convention on the functions of the secretariat, and 
Article 8, paragraph 3, of the Convention, on the arrangements made for the functioning of 
the secretariat, shall apply mutatis mutandis to this Agreement. The secretariat shall, in 
addition, exercise the functions assigned to it under this Agreement and by the Conference 
of the Parties serving as the meeting of the Parties to this Agreement. 

Article 18  

1. The Subsidiary Body for Scientific and Technological Advice and the Subsidiary 
Body for Implementation established by Articles 9 and 10 of the Convention shall serve, 
respectively, as the Subsidiary Body for Scientific and Technological Advice and the 
Subsidiary Body for Implementation of this Agreement. The provisions of the Convention 
relating to the functioning of these two bodies shall apply mutatis mutandis to this 
Agreement. Sessions of the meetings of the Subsidiary Body for Scientific and 
Technological Advice and the Subsidiary Body for Implementation of this Agreement shall 
be held in conjunction with the meetings of, respectively, the Subsidiary Body for 
Scientific and Technological Advice and the Subsidiary Body for Implementation of the 
Convention. 

2. Parties to the Convention that are not Parties to this Agreement may participate as 
observers in the proceedings of any session of the subsidiary bodies. When the subsidiary 
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bodies serve as the subsidiary bodies of this Agreement, decisions under this Agreement 
shall be taken only by those that are Parties to this Agreement. 

3. When the subsidiary bodies established by Articles 9 and 10 of the Convention 
exercise their functions with regard to matters concerning this Agreement, any member of 
the bureaux of those subsidiary bodies representing a Party to the Convention but, at that 
time, not a Party to this Agreement, shall be replaced by an additional member to be elected 
by and from amongst the Parties to this Agreement. 

Article 19  

1. Subsidiary bodies or other institutional arrangements established by or under the 
Convention, other than those referred to in this Agreement, shall serve this Agreement upon 
a decision of the Conference of the Parties serving as the meeting of the Parties to this 
Agreement. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement shall specify the functions to be exercised by such subsidiary bodies or 
arrangements. 

2. The Conference of the Parties serving as the meeting of the Parties to this 
Agreement may provide further guidance to such subsidiary bodies and institutional 
arrangements.  

Article 20  

1. This Agreement shall be open for signature and subject to ratification, acceptance or 
approval by States and regional economic integration organizations that are Parties to the 
Convention. It shall be open for signature at the United Nations Headquarters in New York 
from 22 April 2016 to 21 April 2017. Thereafter, this Agreement shall be open for 
accession from the day following the date on which it is closed for signature. Instruments of 
ratification, acceptance, approval or accession shall be deposited with the Depositary. 

2. Any regional economic integration organization that becomes a Party to this 
Agreement without any of its member States being a Party shall be bound by all the 
obligations under this Agreement. In the case of regional economic integration 
organizations with one or more member States that are Parties to this Agreement, the 
organization and its member States shall decide on their respective responsibilities for the 
performance of their obligations under this Agreement. In such cases, the organization and 
the member States shall not be entitled to exercise rights under this Agreement 
concurrently. 

3. In their instruments of ratification, acceptance, approval or accession, regional 
economic integration organizations shall declare the extent of their competence with 
respect to the matters governed by this Agreement. These organizations shall also inform 
the Depositary, who shall in turn inform the Parties, of any substantial modification in the 
extent of their competence. 

Article 21  

1. This Agreement shall enter into force on the thirtieth day after the date on which at 
least 55 Parties to the Convention accounting in total for at least an estimated 55 per cent of 
the total global greenhouse gas emissions have deposited their instruments of ratification, 
acceptance, approval or accession.  

2. Solely for the limited purpose of paragraph 1 of this Article, “total global 
greenhouse gas emissions” means the most up-to-date amount communicated on or before 
the date of adoption of this Agreement by the Parties to the Convention.  
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3. For each State or regional economic integration organization that ratifies, accepts or 
approves this Agreement or accedes thereto after the conditions set out in paragraph 1 of 
this Article for entry into force have been fulfilled, this Agreement shall enter into force on 
the thirtieth day after the date of deposit by such State or regional economic integration 
organization of its instrument of ratification, acceptance, approval or accession. 

4. For the purposes of paragraph 1 of this Article, any instrument deposited by a 
regional economic integration organization shall not be counted as additional to those 
deposited by its member States. 

Article 22  

The provisions of Article 15 of the Convention on the adoption of amendments to 
the Convention shall apply mutatis mutandis to this Agreement. 

Article 23  

1. The provisions of Article 16 of the Convention on the adoption and amendment of 
annexes to the Convention shall apply mutatis mutandis to this Agreement.  

2. Annexes to this Agreement shall form an integral part thereof and, unless otherwise 
expressly provided for, a reference to this Agreement constitutes at the same time a 
reference to any annexes thereto. Such annexes shall be restricted to lists, forms and any 
other material of a descriptive nature that is of a scientific, technical, procedural or 
administrative character. 

Article 24  

The provisions of Article 14 of the Convention on settlement of disputes shall apply 
mutatis mutandis to this Agreement. 

Article 25  

1. Each Party shall have one vote, except as provided for in paragraph 2 of this Article. 

2. Regional economic integration organizations, in matters within their competence, 
shall exercise their right to vote with a number of votes equal to the number of their 
member States that are Parties to this Agreement. Such an organization shall not exercise 
its right to vote if any of its member States exercises its right, and vice versa.  

Article 26  

The Secretary-General of the United Nations shall be the Depositary of this 
Agreement. 

Article 27  

No reservations may be made to this Agreement.  

Article 28  

1. At any time after three years from the date on which this Agreement has entered into 
force for a Party, that Party may withdraw from this Agreement by giving written 
notification to the Depositary. 

2. Any such withdrawal shall take effect upon expiry of one year from the date of 
receipt by the Depositary of the notification of withdrawal, or on such later date as may be 
specified in the notification of withdrawal. 

3. Any Party that withdraws from the Convention shall be considered as also having 
withdrawn from this Agreement. 
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Article 29  

The original of this Agreement, of which the Arabic, Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with the Secretary-
General of the United Nations. 

 
DONE at Paris this twelfth day of December two thousand and fifteen. 

IN WITNESS WHEREOF, the undersigned, being duly authorized to that effect, have 
signed this Agreement. 
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Canada’s international action on climate change

On December 12, 2015, Canada and 194 other countries reached the Paris Agreement, an ambitious
and balanced agreement to fight climate change. This new Agreement will strengthen the effort to
limit the global average temperature rise to well below 2°C and pursue efforts to limit the increase to
1.5°C.

The Paris Agreement and accompanying decisions recognize the essential roles of subnational
governments, cities, civil society, the private sector and financial institutions in responding to climate
change, and affirm the importance of engagement with all levels of government. The Agreement also
identifies the need to respect, promote and consider the rights of Indigenous peoples, local
communities, human rights and gender equality when taking climate action. The Agreement also
includes language describing the need for a just transition of the workforce to a lower-carbon
economy, the creation of decent work and quality jobs, and education, public participation and public
access to information.

The following summary provides further details on long-term goals, provisions for mitigation and
adaptation, cooperative approaches, finance, transparency, stock-taking, pre-2020 ambition, signing
and coming into force criteria.

In addition to the 2°C temperature goal and efforts to limit the rise to 1.5°C, the Paris Agreement also
aims to foster climate resilience and lower greenhouse gas development, as well as to make climate
flows consistent with a pathway toward a lower carbon future. As required under Article 4(19) of the
Paris Agreement, Canada submitted its long-term low greenhouse gas development strategy to the
UNFCCC on November 19, 2016 at COP 22. This mid-century climate change strategy looks beyond
2030 to start a conversation on the ways we can reduce emissions for a cleaner, more sustainable
future by 2050.

Parties to the United Nations Framework Convention on Climate Change (UNFCCC) have been
invited to submit their first nationally determined contribution no later than when they submit their
instruments of ratification, accession or approval of the Paris Agreement.

At present, Parties have set targets for 2025 or 2030, and the Agreement has provisions to institute
common time frames. By 2020, Parties with a 2025 target are invited to communicate a 2030 target.

The Paris Agreement - Canada.ca https://www.canada.ca/en/environment-climate-change/services/climate-...
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Parties with a 2030 target are invited to re-communicate or update that target. Thereafter,
contributions would be updated with increased ambition every five years. Contributions are to be
recorded in an online registry.

In 2018, Parties will participate in a facilitative dialogue to take stock of their collective efforts in
relation to progress toward the long-term goal and to inform the preparation of new or updated
nationally determined contributions.

Adapting to current and future climate change impacts is recognized as a local, subnational, regional,
international and global challenge. The Paris Agreement establishes a global goal of enhancing
adaptive capacity, strengthening resilience and reducing vulnerability to climate change with a view to
contributing to sustainable development and ensuring an adequate adaptation response in the
context of the temperature goal. Parties are invited to prepare and communicate adaptation plans and
priorities to be recorded in a public registry. The Agreement also recognizes the need to enhance
cooperation to address loss and damage associated with the adverse impacts of climate change
through the strengthening of the existing Warsaw International Mechanism.

The Paris Agreement acknowledges that Parties may use internationally transferred mitigation
outcomes in implementing their nationally determined contributions so long as Parties report
transparently and apply robust accounting rules, notably to avoid double counting. The Agreement
also establishes a new, centrally administered mechanism to be built on the experience and lessons
learned from existing mechanisms and approaches under the UNFCCC.

Developed countries continue to have an obligation to provide financial resources to assist
developing countries, and other Parties are encouraged to provide support on a voluntary basis.

Parties agreed that scaled-up financing should aim to achieve a balance between mitigation and
adaptation and that financing will continue to flow from a variety of sources. Developed countries will
continue to take the lead in mobilizing climate finance, and Parties will set a new long-term finance
goal by 2025 from the floor of US$ 100 billion per year, taking into account the needs and priorities of
developing countries.

In order to build mutual trust and confidence and to promote effective implementation, the Paris
Agreement establishes an enhanced transparency framework. All Parties will be required to provide
information related to greenhouse gas emissions, progress toward their emissions targets, adaptation
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efforts, and the provision and receipt of finance. The Agreement takes into account the varying levels
of Parties’ reporting capacities by providing some flexibility on how climate action is reported. Notably,
the information reported will undergo a technical expert review and be considered by other Parties
through a multilateral process.

To promote rising ambition, a global “stock take” will take place every five years starting in 2023 to
assess the collective progress in implementing the provisions of the Agreement and in meeting the
long-term goal. The “stock take” will consider mitigation and adaptation actions undertaken by all
countries, and the adequacy of financial, technical and capacity-building support. The results of the
“stock take” will inform Parties in updating their nationally determined contributions.

Opportunities will continue to exist in the pre-2020 period for all levels of government, the private
sector, financial institutions and civil society to showcase efforts to address and respond to climate
change. Building on the Lima–Paris Action Agenda, there will be a high-level event in conjunction with
each session of the Conference of the Parties (COP). Two high-level champions will be appointed to
facilitate and strengthen high-level engagement on the behalf of the president of the COP during that
period.

Canada ratified the Paris Agreement on October 5 , 2016, following a vote in Parliament. The Paris
Agreement entered into force on November 4 , 2016.
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Symposium on Environment in the Courtroom 

The Legal Concept of Sustainability ♦ 1 

I. INTRODUCTION 

Over 85 Canadian statutes now recognize the legal concepts of sustainability and 
sustainable development.1 But accusations that the concept of sustainability is 
meaningless continue to mount. Ambiguous, vague, and amorphous are other frequently-
voiced charges. Have over 85 Canadian laws been drafted or rewritten to incorporate a 
meaningless concept? The purpose of this paper is to argue that the legal concept of 
sustainability is meaningful and important. The challenges inherent in articulating the 
precise definition of the concept of sustainability do not rob it of meaning or legal 
significance. 

Operationalizing sustainability does not require the articulation of a single, precise, 
limited and uncontroversial definition. To operationalize means to put something into 
effect, and it is here, at the operational stage, that sustainability has sputtered and stalled. 
Sustainability, like justice or democracy or equality, is a contestable concept.2 This does 
not mean it lacks meaning. Rather, like other contestable concepts, the challenge is to 
interpret the meaning of sustainability in practice (i.e. to operationalize it). This is a task 
that courts have long undertaken with other contestable concepts and which this paper 
seeks to advance. Examples from Canadian law, domestic law in other jurisdictions and 
international law assist with explaining how the legal concept of sustainability can be 
better operationalized. 

Of course, sustainability is about more than law. It is about moving society towards 
ecologically sustainable patterns of production and consumption. But law is an integral 
part of this shift. 

This paper proceeds in six parts. Following this introduction, section II discusses how 
legal meaning can be gleaned from the concept of sustainability. It draws on both the 
history of the concept of sustainability and multi-disciplinary sources. It also further 
refines the concept of sustainability by pushing beyond the idea that sustainability is 
simply about “balancing” competing demands. The core principles or components of the 
legal concept of sustainability are the subject of Section III. Section IV discusses the 
integration of sustainability in Canadian statues. Section V reinforces the legal 
significance of the international origins of the concept of sustainability. And Section VI 
concludes. 

                                            
1 See Appendix 1 — References to Sustainability and Sustainable Development in Canadian legislation. 
2 Michael Jacobs, “Sustainable Development as a Contested Concept” in Andrew Dobson, ed, Fairness and 
Futurity (Oxford: Oxford University Press, 2004) 21 at 25. 
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II. FINDING MEANING IN THE CONCEPT OF SUSTAINABILITY 

Before engaging with the legal concept of sustainability in more depth, some introductory 
comments on the relationship between sustainability and sustainable development are 
needed. Sustainable development and sustainability are used interchangeably, although 
they have distinct meanings. Sustainability focuses on the capacity for humans to live 
within environmental constraints.3 It incorporates respect for ecological limits in 
affirming that economic activity must proceed within the limits of ecological systems. 
Indeed, ecological integrity is the very core of the concept of sustainability. Sustainability 
thus pre-dates the late-twentieth century concept of sustainable development.4 
Sustainable development has emerged as the principal expression and application of 
sustainability. Sustainable development has become the favored way of framing concerns 
about sustainability in Canadian legislation.5 “Sustainable” development is economic 
development that is based on ecological sustainability. 

The starting point for this discussion of the legal concept of sustainability is that 
sustainability is both meaningful and significant.6 The Ministry for the Environment in 
New Zealand expressed the primacy of sustainability in this way: “Sustainability is a 
general concept and should be applied in law in much the same way as other general 
concepts such as liberty, equality and justice”.7 By approaching sustainability like other 
fundamental concepts, we can at once appreciate the meaning that sustainability can 
have, despite the difficulty in categorically defining the concept.8 Thinking about 
sustainability in a similar way to how we think about justice is not misguided. Living at 
the expense of future generations and the natural environment is unsustainable and 
unjust.9 

Sustainability involves recognition of “the importance of biodiversity and ecological life 
support systems”.10 The legal concept of sustainability begins with recognition that we 
are discussing ecological sustainability. This is made more explicitly clear in jurisdictions 

                                            
3 John Robinson, “Squaring the Circle? Some Thoughts on the Idea of Sustainable Development” (2004) 48 
Ecological Economics 369 at 370. 
4 Klaus Bosselmann, “Sustainability and the Courts: A Journey Yet to Begin?” (2010) 3:1 Journal of Court 
Innovation 337 at 338 [Bosselmann, “Courts”]. 
5 See Appendix 1. 
6 Klaus Bosselmann, Principles of Sustainability: Transforming Law and Governance (Abingdon, Oxon: 
Ashgate Publishing Group, 2008) at 9 [Bosselmann, “Principles”]. 
7 New Zealand, Ministry for the Environment, Resource Management Law Reform: Sustainability, Intrinsic 
Values and the Needs of Future Generations, Working Paper 24 (Wellington: Ministry for the 
Environment, 1989) at 9. 
8 Bosselmann, “Principles”, supra note 6 at 9. 
9 Ibid at 10. 
10 Stephen Dovers & Robin Connor, “Institutional and Policy Change for Sustainability” in Benjamin J 
Richardson & Stepan Wood, eds, Environmental Law for Sustainability (Oxford: Hart, 2006) 21 at 32. 
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where “ecologically sustainable development” is the term of art used in legislation.11 But 
it is equally evident from the history of sustainability as a legal concept. 

Framing Sustainable Development: The Brundtland Report Definition 

The definition of sustainable development advanced in the Brundtland Report — 
“development that meets the needs of the present without compromising the ability of 
future generations to meet their own needs” — now dominates Canadian statutory 
definitions of sustainable development.12 The Brundtland Report recognizes that human 
needs must be met within environmental limitations. A weak approach to interpreting 
sustainable development in the wake of the Brundtland Report frames sustainable 
development as requiring a consideration of environmental effects. A stronger approach 
to sustainable development mandates the integration of sustainability considerations in 
the development process. This stronger approach is more consistent with the international 
legal articulations of sustainable development that have followed the Brundtland Report, 
notably Principle 4 of the Rio Declaration which asserts that “in order to achieve 
sustainable development, environmental protection shall constitute an integral part of the 
development process and cannot be considered in isolation from it”.13 Such an approach 
is consistent with the Brundtland Report itself which urges the “merging” of environment 
and economics in decision making. This means, not only that environmental impacts be 
taken into account, but that the objective and substance of policies and legal approaches 
be modified to give effect to ecological integrity. The Brundtland Report definition offers 
guidance in asserting that, in order for development to be sustainable, “the ability of 
future generations to meet their own needs” cannot be compromised. 

While the Brundtland Report serves as the basis for the definition of sustainable 
development in Canadian statutes, this Report is also the source of significant 
misunderstanding about the meaning of sustainable development. A common 
misperception about sustainable development is that it simply requires the balancing of 
three equally important “pillars” — economic, environmental and social. Formulated in 
such a way, it is easy to sympathize with critics who suggest sustainable development is 
an unhelpful concept, largely devoid of meaning. No guidance on this balancing appears 
to be given. 

                                            
11 For example, “ecologically sustainable development” is the preferred terminology in Australian statutes. 
12 World Commission on Environment and Development, Our Common Future (Oxford: Oxford University 
Press, 1997) [Brundtland Report]. 
13 For a discussion of the principle of integration as articulated in other international instruments, see Alan 
Boyle & David Freestone, “Introduction” in Alan Boyle & David Freestone, eds, International Law and 
Sustainable Development (Oxford: Oxford University Press, 1999) 1 at 10. 
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Understanding Integration: Beyond Balancing 

Asserting that sustainable development is simply about balancing conflicting interests 
admittedly does not get us very far. But, one of the greatest misconceptions about 
sustainability is that it implies that environmental, economic and social components are 
equally important.14 

Some of the criticism that the Brundtland Report simply promotes “balancing” arises 
from the fact that the Report was written to respond to a particular international context. 
The Brundtland Report explicitly addresses the task of reconciling the needs of the global 
“North” and “South”. The emphasis on development thus emerges from a context of 
respect for the right of development in developing nations. But the focus on economic 
development in the Report has been speciously carried over to the domestic contexts of 
industrialized countries, trapping sustainable development in an unhelpful tripartite 
balancing of environmental, economic and social considerations. 

Sustainability qualifies development. It requires development to be approached in a 
manner that is sustainable, meaning ecologically sustainable. There is a difference when a 
statute talks about “water resource management” versus “sustainable water resource 
management”. The intentional introduction of the word “sustainable” cannot be 
presumed to be without meaning. Sustainable modifies the term that follows, and signals 
that water resource management is to be based on ecological sustainability. 

Finding meaning in the concept of sustainability (and its application through sustainable 
development) involves moving beyond the language of balancing and recognizing the 
ecological core of this concept. Sustainable development is development that can happen 
within the “carrying capacities” of the biosphere. This idea draws from two sources. First, 
it derives from the ecological concept of “carrying capacity”—which reflects the 
population that an ecosystem can support. The second source is the economic concept of 
“maximum sustainable yield” which reflects the upper limit of use of resources that will 
permit the same level of use in the future.15 Central to both the ecological and economic 
concepts here is that natural ecosystems can only sustain a certain amount and type of 
economic activity. 

The meaning of sustainability lies in this recognition of the environmental limits within 
which economic activity takes place. Making sustainable development an operable 
concept means accepting that “development is sustainable if it tends to preserve the 
integrity and continued existence of ecological systems; it is unsustainable if it tends to 

                                            
14 Bosselmann, “Principles”, supra note 6 at 23. 
15 Jacobs, supra note 2 at 31-32. 
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do otherwise”.16 Simply put, ecological integrity is the core of the concept of 
sustainability and, thus, sustainable development.17 

III. KEY COMPONENTS 

Sustainability functions as an overarching principle that prioritizes ecological concerns. It 
has both procedural and substantive implications. The normative aspect of sustainability 
is rarely discussed absent reference to certain principles, including the principle of 
integration, the principle of intergenerational equity, the precautionary principle, the 
polluter pays principle, the principle of ecological integrity, and the principle of 
participation. This is not to suggest that sustainability is simply an umbrella term 
encompassing these other principles. Sustainability has legal meaning on its own. 
Vaughan Lowe suggests that a useful way to approach the relationship between 
sustainable development and its constituent parts is to think about sustainability as a 
meta-principle.18 Klaus Bosselmann writes: 

“one premier role of the law is to promote fundamental principles, often expressed in constitutions 
and human rights catalogues, and ensure that the legal process is reflective of them. If 
sustainability is perceived as one of such fundamental principles, the legal process will have to be 
reflective of it. If, by contrast, the principle of sustainability is perceived as just one of any array 
of environmental principles, it will compete with these and almost certainly vanish in the politics 
of governments still fixated on economic growth and international competition.”19 

For lawyers, a key question is the legal status of these principles, many of which derive 
from international law. A disciplined approach to using these principles acknowledges 
that their legal status differs. One example is the precautionary principle, which in some 
legal systems is a principle of law, and in other systems is an approach that guides 
decision-making. In European Union law, the precautionary principle has achieved 
constitutional recognition in the Maastricht Treaty.20 In Canada, the precautionary 
principle is reflected in a growing number of statutes.21 Below, I highlight a number of 
principles that are especially pertinent to the Canadian context.22 Many of these 
principles will receive further elaboration through other presentations in this Symposium. 
They include: 

                                            
16 Bosselmann, “Principles”, supra note 6 at 53. 
17 Ibid at 54. 
18 Vaughan Lowe, “Sustainable Development and Unsustainable Arguments” in Boyle & Freestone, supra 
note 13, 19 at 31. 
19 Bosselmann, “Courts”, supra note 4 at 346. 
20 Treaty on European Union, 7 February 1992, 1757 UNTS 3, art 174, 31 ILM 247 (entered into force 
November 1993) [Maastricht Treaty]. 
21 See Chris Tollefson & Jamie Thornback, “Litigating the Precautionary Principle in Domestic Courts” 
(2008) 19:1 J Envtl L & Prac 33. 
22 This is by no means a fixed or comprehensive list of sustainability’s guiding principles. 
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a) Precautionary Principle – The precautionary principle means that, “[w]here there 
are threats of serious or irreversible damage, lack of full scientific certainty 
should not be used as a reason for postponing measures to prevent environmental 
degradation”.23 This principle asserts that in cases dealing with environmental 
harm, it is not necessary to await full proof or certainty of that harm. The 
principle has been widely accepted in many countries, including Canada. 

b) Intergenerational Equity – The theory of intergenerational equity forces today’s 
decision-makers to explicitly consider future generations. Central to the theory is 
the requirement that each generation use and develop its natural and cultural 
heritage in such a way that it can be passed onto future generations in no poorer 
condition than it was received.24 The principle of intergenerational equity is 
central to the Brundtland Report definition of sustainable development: 
“development that meets the needs of the present without compromising the 
ability of future generations to meet their own needs”.25 This principle highlights 
the long-term timeframe inherent in sustainability decision-making. 
Intergenerational equity is operationalized in Canadian legislation through, for 
example, commitments to keep protected areas intact for future generations and 
requirements to sustain renewable natural resources.26 

c) Conservation of Biological Diversity and Ecological Integrity – While the 
principles of conservation of biological diversity and ecological integrity are 
principles of sustainable development in their own right, the operation of other 
elements of sustainability, such as the precautionary principle and 
intergenerational equity, also serve to advance these principles.27 Biological 
diversity describes genetic diversity, species diversity, and ecosystem diversity.28 
Ecological integrity is described as “the conservation of the earth’s life-support 
systems”.29 It signals the need to maintain ecosystem health and ecosystem 
services. 

                                            
23 114957 Canada Ltée (Spraytech Soceiété d’arrosage) v Spraytech (Town), 2001 SCC 40, [2001] 2 SCR 
241 at para 31 citing Bergen Ministerial Declaration on Sustainable Development, GA Res 44/228, UN 
GAOR, 1990, UN Doc A/CONF 151/PC/10. 
24 See Edith Brown-Weiss, In Fairness to Future Generations (Dobbs Ferry, NY: Transnational Publishers, 
1989). 
25 Brundtland Report, supra note 12 at 43. 
26 See Jerry DeMarco, “Law for Future Generations: A Theory of Intergenerational Equity in Canadian 
Environmental Law” (2005) 15 J Envtl L & Prac 1 at 27. 
27 Hon Justice Brian J Preston, “Judicial Implementation of the Principles of Ecologically Sustainable 
Development in Australia and Asia” (Paper delivered at the Law Society of New South Wales Regional 
Presidents Meeting, Sydney, 21 July 2006) (on file with author). 
28 The components of biological diversity are discussed in John Moffet & Francois Bregha, “The Role of 
Law in the Promotion of Sustainable Development” (1996) 6 J Envtl L & Prac 1 at 5. 
29 Ibid at 4. 
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d) Environment-Economy Integration – The concept of integrating environmental 
considerations into economic planning is pivotal to sustainable development. One 
commentator goes so far as to suggest that this principle of integrated decision-
making is what holds the other principles together.30 The formal application of the 
principle of integration requires, at the very least, the collection of appropriate 
environmental information and the performance of appropriate environmental 
impact assessment.31 Integration takes seriously the need to “green” the economy 
and extends far beyond traditional environmental or resource management 
legislation. 

e) Internalization of Environmental Costs – Internalization of environmental costs 
requires accounting for both the short and long-term external environmental 
impacts of development.32 One aspect of the internalization of environmental 
costs, the polluter pays principle, has been described by the Supreme Court of 
Canada as “firmly entrenched in environmental law in Canada”.33 However, the 
principle of internalization of environmental costs extends beyond the polluter 
pays principle to require pricing that reflects full life cycle costs of producing and 
disposing of goods, also known as the “user pays” principle. 

f) Participation – Participation is particularly critical to implementing sustainability. 
Sustainability depends, to a considerable degree, on the way that environmental, 
social and economic considerations are integrated in decision-making. 
Participatory rights have been articulated as including the opportunity to 
participate in decision-making processes, access to information and access to 
justice.34 

These principles do not exist in isolation from one another. Indeed, courts have advanced 
the legal concept of sustainability by recognizing the interaction of these principles. One 
example of this emerges from the Land and Environment Court in New South Wales. In 
Gray v. The Minister for Planning,35 Justice Pain interpreted the legal concept of 
sustainability, through the precautionary principle and the principle of inter-generational 
equity, as requiring the provision of certain types of information in the environmental 

                                            
30 John Dernbach, “Achieving Sustainable Development: The Centrality and Multiple Facets of Integrated 
Decision-making” (2003) 10 Ind J Global Legal Stud 247 at 248. 
31 Philippe Sands, “International Law in the Field of Sustainable Development: Emerging Legal Principles” 
in Winfried Lang, ed, Sustainable Development and International Law (London: Graham & Trotman, 
1995) 53 at 61. 
32 Preston, supra note 27 at 30. 
33 Imperial Oil Ltd v Quebec (Minister of the Environment), 2003 SCC 58 at para 23, [2003] 2 SCR 624 
[Imperial Oil]. 
34 These three pillars of participation have emerged from the Aarhus Convention, signed in 1998. 
Convention on Access to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters, 25 June 1998, 2161 UNTS 450, 38 ILM 517 [Aarhus Convention]. 
35 Gray v The Minister for Planning, [2006] NSWLEC 720. 
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impact assessment process. She held that in order to account for intergenerational equity, 
as the statute required, an “assessment of cumulative impacts of proposed activities on 
the environment”36 had to be included. 

In Canada, the Commissioner of the Environment and Sustainable Development, Scott 
Vaughan, has recently criticized the absence of a number of principles in the federal 
government’s draft “federal sustainable development strategy”. In a letter to the Minister 
of Environment, the Commissioner noted the draft strategy’s failure to incorporate the 
precautionary principle and the principle of integration: 

“The need to integrate economic, environmental, and social objectives in decision making is noted 
in section 5 of the Act as a basic principle of sustainable development. Section 9(1) says that the 
strategy is to be based on the precautionary principle. The draft strategy does not address either 
integration or the precautionary principle. We are therefore concerned that the draft strategy 
represents a departure from the basic principles of sustainable development referenced in the Act 
and may impede the integration of economic, environmental, and social objectives in decision 
making.”37 

This statement by the Commissioner of the Environment and Sustainable Development 
affirms the role of these principles in establishing the legal context in which decision 
making in Canada is to proceed. 

IV. SUSTAINABILITY AND CANADIAN STATUTES 

This is not the place for a detailed analysis of sustainability in Canadian statutes. But a 
few observations are in order. First, as the table of legislation in Appendix I reveals, the 
legal concept of sustainability has made inroads in Canadian statutes. The legislative 
landscape is certainly uneven, with Manitoba and Quebec integrating these principles in 
legislation far more than other provinces. While the table only includes legislative 
incorporation of sustainable development and sustainability, the key principles 
underlying these concepts are, at times, independently asserted in Canadian statutes.38 
Second, while references to sustainable development in Canadian legislation and 
government policy documents continue to grow, judicial discussion of this concept is 
largely absent or limited to a recitation of statutory language. 

                                            
36 Ibid ¶ 122. 
37 Letter from Scott Vaughan, Commissioner of the Environment and Sustainable Development, to Jim 
Prentice, Minister of Environment (7 June 2010), online: Office of the Auditor General of Canada <http:// 
www.oag-bvg.gc.ca/internet/English/cesd_fs_e_33888.html>. 
38 See e.g. incorporation of the precautionary principle in the Canadian National Marine Conservation 
Areas Act, SC 2002, c 18, s 9(3); in the Canadian Environmental Protection Act, 1999, SC 1999, c 33, ss 
2(1), 6(1); in the Canadian Environmental Assessment Act, SC 1992, c 37, s 4(2); in the Oceans Act, SC 
1996, c 31, s 30; in the Federal Sustainable Development Act, SC 2008, c 33, ss 2, 9(1). 
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It is perhaps unsurprising that little judicial ink has been spilt elaborating the meaning of 
sustainable development in Canadian legislation. Given the murkiness of the concept of 
sustainable development, adjudicating the significance of legislative references to 
sustainability is an unenviable task. This paper has sought to clarify the meaning of the 
legal concept of sustainability and, in so doing, allow the underlying principles to 
emerge, principles that assist with the task of interpreting this body of legislation. 

While judicial consideration of Canadian statutory provisions on sustainability is not 
extensive, the ecological core of sustainability has been identified and affirmed by 
Canadian judges. The importance of ecological integrity as a “fundamental value in 
Canadian society” has been affirmed by the Supreme Court of Canada in a series of 
judgments. Justice Binnie, writing for the majority in British Columbia v. Canadian 
Forest Products, summarized this judicial history: 

“As the Court observed in R. v. Hydro-Québec, [1977] 3 S.C.R. 213, at para. 85, legal measures to 
protect the environment “related to a public purpose of superordinate importance”. In Friends of 
the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, the Court 
declared at 16 that “[t]he protection of the environment has become one of the major challenges of 
our time”. In Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R. 1031, “stewardship of the natural 
environment” was described as a fundamental value (para. 55; italics in original). Still more 
recently, in 114957 Canada Ltée (Spraytech Société d’arrosage) v. Spraytech (Town), [2001] 2 
S.C.R. 241, 2001 SCC 40, the Court reiterated at para. 1: “… our common future, that of every 
Canadian community, depends on a healthy environment … This Court has recognized that 
“[e]veryone is aware that individually and collectively, we are responsible for preserving the 
natural environment …. Environmental protection [has] emerged as a fundamental value in 
Canadian society” ….”39 

Significantly, Canadian judges have used the concept of sustainable development to give 
legal meaning to other statutory requirements, such as the polluter pays principle. In 
Imperial Oil v. Quebec (Minister of the Environment), Justice Lebel, writing for a 
unanimous full bench of the court, situated the polluter pays principle in the context of 
sustainable development: 

“To encourage sustainable development, [the polluter pays] principle assigns polluters the 
responsibility for remedying contamination for which they are responsible and imposed on them 
the direct and immediate costs of pollution. At the same time, polluters are asked to pay more 
attention to the need to protect ecosystems in the course of their economic activities.”40 

Importantly, Canadian judges and administrative decision makers have also rejected an 
approach to sustainable development that frames this concept as simply a balancing of 
competing pressures. The appellant in Re Ainsworth Lumber Co.41 argued that the 
principle of sustainable development requires that environmental protection measures be 

                                            
39 British Columbia v Canadian Forest Products Ltd, 2004 SCC 38 at para 7, [2004] 2 SCR 74 [Canfor]. 
40 Imperial Oil, supra note 33 at para 24 (emphasis added). 
41 Ainsworth Lumber Co (Re), [2000] AEABD No 33. 
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weighed against economic factors. In this case, that would mean an abandonment of the 
requirement of best available technology as there were economic arguments to favour a 
lower cost approach. The Alberta Environmental Appeal Board firmly concluded that 
sustainable development did not support the use of the lowest cost emissions control 
alternative by the appellant.42 In so doing, the Board affirmed that the core of sustainable 
development requires “that resources should be developed in a manner that is sustainable 
for the use by future generations”.43 

The legal concepts of sustainability and sustainable development have not been 
introduced in a mere handful of Canadian statutes over the past two decades. They have 
been inserted into over 85 pieces of legislation. The cumulative impact of this re-writing 
of Canadian law to respect the concept of sustainability signals something greater than a 
requirement that competing interests be balanced. Rather, the density of references in 
Canadian legislation to sustainability and sustainable development suggests that legally 
significant expectations are crystallizing around these concepts. 

V. A CONCEPT OF INTERNATIONAL RELEVANCE 

International law is relevant in interpreting Canadian statutory approaches to 
sustainability for a number of reasons: first, because of the presumption of conformity 
with international law, a rule of legal interpretation that mandates that Canadian law be 
read consistently with international law wherever possible;44 and second, through the 
incorporation of customary international law and the implementation of treaties.45 The 
legal concept of sustainability is grounded in the historical development of international 
law and continues to operate in an international normative context. 

More pragmatically, it is also instructive to look to the practice of international courts and 
tribunals to understand how to operationalize the legal concept of sustainability. I turn 
now to two such examples, one from the International Court of Justice and one from the 
Appellate Body of the World Trade Organization. 

The Gabčíkovo–Nagymaros Dam Case (Hungary/Slovakia) 

In the Gabčíkovo–Nagymaros Dam Case, the concept of sustainability is evoked by 
Judge Weeramantry of the International Court of Justice absent a specific treaty provision 
on sustainability or even arguments on sustainability by counsel. Judge Weeramantry 

                                            
42 Ibid. 
43 Ibid. 
44 R v Hape, 2007 SCC 26 at para 53. 
45 For a fuller discussion of the reception of international environmental law in Canada, see Natasha 
Affolder, “Domesticating the Exotic Species: International Biodiversity Law in Canada” (2006) 51 McGill 
LJ 217. 
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drew upon the legal concept of sustainable development as an element of legal reasoning 
at the discretion of the court. This use is consistent with the status of sustainability as a 
fundamental legal principle. Judge Weeramantry explains how sustainability forces us to 
depart from traditional approaches to decision-making: 

“Throughout the ages, mankind has, for economic and other reasons, constantly interfered with 
nature. In the past, this was often done without consideration of the effects upon the environment. 
Owing to new scientific insights and to a growing awareness of the risks for mankind — for 
present and future generations — of pursuit of such interventions at an unconsidered and unabated 
pace, new norms and standards have been developed, set forth in a great number of instruments, 
during the last two decades. Such new norms have to be taken into consideration, and such new 
standards given proper weight, not only when States contemplate new activities but also when 
continuing with activities begun in the past. This need to reconcile economic development with 
protection of the environment is aptly expressed in the concept of sustainable development. 

For the purposes of the present case, this means that the Parties together should look afresh at the 
effects on the environment of the operation of the Gabčíkovo power plant.”46 

Judge Weeramantry asserts that sustainable development demands “looking afresh” at 
environmental impacts that may have been acceptable in the past. This need to force 
decision making practices to catch up with the demands of sustainable development and 
the prioritization of ecological integrity is a theme that is affirmed by the Appellate Body 
of the WTO in its Shrimp-Turtle I decision. 

Shrimp-Turtle I 

The wording of the Preamble of the Marrakesh Agreement Establishing the World Trade 
Organization (“WTO Agreement”) provides that WTO Members’ relations in the field of 
trade and economic endeavors should be conducted in a way that “[allows] for the 
optimal use of the world’s resources in accordance with the objective of sustainable 
development, seeking both to protect and preserve the environment and to enhance the 
means for doing so in a manner consistent with their respective needs and concerns at 
difference levels of economic development”.47 

In the 1998 Shrimp-Turtle I dispute, the Appellate Body of the WTO was tasked with 
interpreting the meaning of “exhaustible natural resources” in Article XX(g) of GATT. 
The provision had been written 50 years earlier. The Appellate Body held that these 
words “must be read by a treaty interpreter in the light of contemporary concerns of the 

                                            
46 Case Concerning the Gabcikovo-Nagymaros Project (Hungary v Slovkakia), [1997] ICJ Rep 7 at para 
140. 
47 Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994, 1867 UNTS 154, 33 
ILM 1144, at preamble [WTO Agreement]. 
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community of nations about the protection and conservation of the environment”.48 It 
relied upon the preambular reference to sustainable development in the 1995 WTO 
Agreement quoted above in its decision: “As [the preambular reference to sustainable 
development] reflects the intentions of negotiators of the WTO Agreement, we believe it 
must add colour, texture, and shading to our interpretation of the agreements”.49 Such a 
reading led to the interpretation that the protection of sea turtles fell within the meaning 
of exhaustible natural resources. 

These two examples illustrate that the task of clearly articulating the legal concept of 
sustainability remains a work in progress. It is a task being taken up by judges and court 
practitioners around the world.50 The legal concept of sustainability is an evolving 
concept, but one which, at its core, affirms that economic activity happens within 
ecological limits. 

VI. CONCLUSION 

Sustainability is a concept with legal meaning. It is a concept that recognizes the 
ecological limits on economic activity. The promotion of ecological integrity thus lies at 
its core. It is easy to understand how attempts to apply sustainability, through sustainable 
development, have obscured the legal meaning and significance of sustainability. 
Sustainable development has mistakenly been framed as containing only the normative 
content of mandating balancing, requiring compromise between economic, environmental 
and social demands. 

This paper has sought to clarify these concepts and the key principles underlying 
sustainability. In so doing, examples of how Canadian, foreign and international courts 
and tribunals have sought to operationalize these principles have been provided. The task 
now is to move beyond simply recognizing that sustainability is a meaningful legal 
concept to demonstrating that it is a powerful concept in Canadian law. 

 

                                            
48 WTO, Appellate Body, United States — Import Prohibition of Certain Shrimp and Shrimp Products, 
WTO Doc WT/DS58/AB/R (1999) at para 129, online: WTO <http://docsonline.wto.org>. 
49 Ibid at para 153. 
50 In 2002 senior judges and chief justices from around the world signed the Johannesburg Principles on 
the Role of Law and Sustainable Development, affirming principles that should guide the judiciary. 
Johannesburg Principles on the Role of Law and Sustainable Development (Statement adopted at the 
Global Judges Symposium on Sustainable Development and the Role of Law, Johannesburg, South Africa, 
18-20 August 2002), (2003) 15 J Envtl L 107. 
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APPENDIX 1: 
 

References to Sustainability and Sustainable Development  
in Canadian Legislation 

 
Jurisdiction Name of Legislation Section Number 

Canada 
(Federal) 

Agreement on Internal Trade Implementation 
Act, SC 1996, c 17 

Preamble 

 Auditor General Act, RSC 1985, c A-17 Section 2 (“Definitions”) 

Section 7(2)(f) (“Annual and additional 
reports [by the Auditor General] to the House 
of Commons”) 

Section 7.1(1)(e) (“Inquiry and report”) 

Section 21.1 (“Purpose”) 

Section 22(1) (“Petitions received”) 

Sections 23(2)(a) & (c) (“Commissioner’s 
report”) 

 Canada-Chile Free Trade Agreement 
Implementation Act, SC 1997, c 14 

Preamble 

 Canada-Colombia Free Trade Agreement 
Implementation Act, SC 2010, c 4 

Section 7(h) (“Purpose”) 

 Canada-Costa Rica Free Trade Agreement 
Implementation Act, SC 2001, c 28 

Preamble 

 Canada-Peru Free Trade Agreement 
Implementation Act, SC 2009, c 16 

Section 7(h) (“Purpose”) 

 Canada Foundation for Sustainable 
Development Technology Act, SC 2001, c 23 

Section 2 (“Definitions”) 

Sections 11(a)(i) & (c) (“Director 
representation and experience”) 

Sections 15(a)(i) & (c) (“Member 
representation and experience”) 

Section 32 (“Property to be divided [upon 
winding up of the Foundation]”) 

 Canada Marine Act, SC 1998, c 10 Section 25(a)(iii) (“No appropriation”) 

 Canadian Environmental Assessment Act, SC 
1992, c 37 

Preamble 

Section 4 (“Purposes”) 

 Canadian Environmental Protection Act 1999, 
SC 1999, c 33 

Preamble 

Section 3(1) (“Definitions”) 

Section 54(2)(d) (“Scope of [Minister’s] 
objectives”) 

 Department of Industry Act, SC 1995, c 1 Section 5(a) (“Objectives”) 
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 Department of Natural Resources Act, SC 
1994, c 41 

Section 2 (“Definitions”) 

Section 6(a) (“General duties”) 

 European Bank for Reconstruction and 
Development Agreement Act, SC 1991, c 12 

Section 7 (“Annual report”) 

 Farm Income Protection Act, SC 1991, c 22 Section 4(2)(e) (“Governor in Council 
authorization”) 

Section 5(2)(a) (“Environmental 
requirements to be provided for in 
agreements”) 

 Federal Sustainable Development Act, SC 
2008, c 33 

Section 3 (“Purpose”) 

Section 5 (“Basic principle of Sustainable 
Development”) 

 National Round Table on the Environment 
and the Economy Act, SC 1993, c 31 

Section 2 (“Definitions”) 

Section 4 (“Purpose”) 

Section 5 (“Powers”) 

Section 6(3) (“Representative nature [of the 
Round Table]”) 

 Oceans Act, SC 1996, c 31 Preamble 

Section 30 (“Principles of [national oceans] 
strategy”) 

Section 40(2) (“Encouragement of activities 
[by the relevant Minister]”) 

 Official Development Assistance 
Accountability Act, SC 2008, c 17 

Section 2(1) (“Purpose”) 

 Pest Control Products Act, SC 2002, c 28 Preamble 

Section 4(2)(e) (“Primary objective”) 

 Standards Council of Canada Act, RSC 1985, 
c S-16 

Section 4(1) (“Mandate”) 

 World Trade Organization Agreement 
Implementation Act, SC 1994, c 47 

Preamble 

Alberta Alberta Land Stewardship Act, SA 2009, c A-
26.8 

Section 1(2)(d) (“Purposes of Act”) 

 Climate Change and Emissions Management 
Act, SA 2003, c C-16.7 

Preamble 

 Environmental Protection and Enhancement 
Act, RSA 2000, c E-12 

Section 2(c) (“Purpose”) 

Section 6(1) (“Purpose of [Sustainable 
Development] Co-ordinating Council”) 

Section 40(a) (“Purpose of environmental 
assessment process”) 

British 
Columbia 

Fish Protection Act, SBC 1997, c 21 Sections 6(2) & (6) (“Designation of 
sensitive streams for fish sustainability”) 
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Manitoba The Conservation Agreements Act, SM 1997, 
c 59, CCSM c C17 

Preamble 

 The Conservation Districts Act, RSM 1987, 
c C175 

Section 3(4) (“Appointing public 
representatives [to the Conservation Districts 
Commission]”) 

 The Contaminated Sites Remediation Act, SM 
1996, c 40, CCSM c C205 

Section 1(1) (“Purpose”) 

Section 1(2) (“Principles of sustainable 
development”) 

 The East Side Traditional Lands Planning 
And Special Protected Areas Act, SM 2009, 
c 7, CCSM c E3 

Section 10(1) (“Agreement to develop a 
management plan”) 

 The Energy Act, SM 1992, c 3, CCSM c E112 Section 2 (“Objects and purposes”) 

Section 3 (“Principles of sustainable 
development”) 

Sections 4(f) & (l) (“Functions of the 
department”) 

 The Mines and Minerals Act, SM 1991-92, 
c 9, CCSM c M162 

Section 2(1) (“Object and purpose of Act”) 

Section 2(2) (“Sustainable development”) 

 The Oil and Gas Act, RSM 1987, c G30, 
CCSM c O34 

Section 2(1) (“Objects and purposes of Act”) 

Section 2(2) (“Principles of sustainable 
development”) 

Section 113(3)(b) (“Consideration of 
application by minister”) 

Section 149(3)(b) (“Consideration of 
application by minister”) 

Section 153(4)(b) (“Consideration of 
application by minister”) 

Section 162(2)(b) (“Consideration of 
application by minister”) 

 The Provincial Parks Act, SM 1993, c 39, 
CCSM c P20 

Preamble 

 The Sustainable Development Act, SM 1997, 
c 61, CCSM c S270 

Section 1 (“Definitions”) 

Section 2 (“Purpose”) 

Section 4(1)(a) (“Manitoba Round Table 
established”) 

Sections 4(3)(c), (d), & (d.1) (“Powers of the 
Manitoba Round Table”) 

Sections 5(b), (c)(i) & (v) (“Responsibilities 
of the Department of Conservation”) 

Section 6(1) (“Principles of Sustainable 
Development enumerated”) 

Section 6(2) (“Guidelines for Sustainable 
Development enumerated”) 
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Sections 7(2)(a) & (b) (“Purpose of the 
provincial [sustainable development] 
strategy”) 

Section 11(1)(a) (“Provincial [sustainable 
development] code shall be established”) 

Section 12(1)(c) (“Financial management 
guidelines and reporting”) 

Sections 12(2)(i) & (ii) (“Procurement 
guidelines”) 

Section 13 (“Crown corporations to adopt 
[sustainable development] code of practice”) 

Section 14(e) (“Crown corporations to adopt 
[sustainable development] guidelines”) 

Sections 16(1)(a), (b), & (c) (“Review may 
be required [by minister]”) 

Section 17(2)(b) (“Purpose of the 
[Sustainable Development Innovations] 
Fund”) 

Schedule A (“Principles of Sustainable 
Development”) 

Schedule B (“Guidelines for Sustainable 
Development”) 

 The Waste Reduction and Prevention Act, SM 
1989-90, c 60, CCSM c W40 

Section 1(1) (“Purpose”) 

Section 1(2) (“Principles of sustainable 
development”) 

 The Water Resources Conservation Act, SM 
2000, c 11, CCSM c W72 

Preamble refers to “sustainable water 
resource management” 

 The Water Protection Act, SM 2005, c 26, 
CCSM c W65 

Section 25(e) (“Responsibilities of water 
council”) 

New Brunswick Environmental Trust Fund Act, RSNB 2011, 
c 151 

Sections 3(a)(iii) & (v) (“Uses of assets of 
Fund”) 

 Maritime Economic Cooperation Act, SNB 
1992, c M-1.11 

Section 3(1)(d) (“Maritime Cooperation”) 

 Seafood Processing Act, SNB 2006, c S-5.3 Section 79(c) (“Agreements”) 

Section 80(b) (“Policies, guidelines, 
programs and other measures”) 

Newfoundland 
and Labrador 

Aquaculture Act, RSNL 1990, c A-13 Section 4(6)(a)(ii) (“Aquaculture licence”) 

Section 11.2(a) (“Regulations”) 

 Cruiseship Authority Act, SNL 1998, c C-44 Section 7(l) (“Powers of [cruiseship] 
authority”) 

 Environmental Protection Act, SNL 2002, 
c E-14.2 

Section 2(kk) (“Definitions”) 

Sections 5(a), (c), (e), & (f) (“Research”) 
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 Forest Act, RSNL 1990, c F-23 Sections 2(f), (r), & (s) (“Definitions”) 

Section 7(6) (“Forest management districts”) 

Nova Scotia Endangered Species Act, SNS 1998, c 11 Section 2(1)(b) includes the phrase “use 
biological resources in a sustainable manner” 
(“Purpose”)  

 Environment Act, SNS 1994-95, c 1 Section 2(b) (“Purpose of Act”) 

Section 3(aw) (“Interpretation”) 

Section 8(2)(a) (“Minister responsible for 
Act”) 

Section 9(a)(iv) (“Advisory committees and 
experts”) 

Sections 9A(1) & (2) (“Round Table”) 

Sections 27(1)(a), (c), (e), & (f) (“Education 
and research”) 

Section 104(b) (“Lead agency”) 

 Environmental Goals and Sustainable 
Prosperity Act, SNS 2007, c 7 

Sections 3(2)(b) & (f) (“Foundation and 
principles of Act”) 

Section 4(1) & (2)(t) (“Long-term objectives 
of Province”) 

Section 4(1) (“Long-term objectives of 
Province”) 

Section 6(1) (“Review and annual reports”) 

 Maritime Economic Cooperation Act, SNS 
1992, c 7 

Section 3(1)(d) (“Guiding principles”) 

 Mineral Resources Act, SNS 1990, c 18 Section 1A (“Purpose of Act”) 

 Municipal Government Act, SNS 1998, c 18 Schedule B (“Statements of Provincial 
Interests - Introduction”) 

 Public Service Act, RSNS 1989, c 376 Section 38(b) (“Powers of Minister”) 

 Water Resources Protection Act, SNS 2000, 
c 10 

Preamble  

Ontario Crown Forest Sustainability Act, 1994, SO 
1994, c 25 

Section 1 (“Purposes”) 

Section 2 (“Sustainability”) 

Section 9(2) (“Criteria for approval”) 

Section 26(1) (“Sustainable forest licences”) 

Section 27(3)(a) (“Other licences”) 

Section 42(2) (“Exception [to the conduct of 
forest operations]”) 

Section 55(1) (“Damage by forest 
operations”) 

Sections 68(3)(b), (c), & (d) (“Forest 
Management Planning Manual”) 
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 Environmental Bill of Rights, 1993, SO 1993, 
c 28 

Section 2(1)(b) (“Purposes of Act”) 

 Kawartha Highlands Signature Site Park Act, 
2003, SO 2003, c 6 

Section 5(3) (“[Management Advisory] 
Board function”) 

Québec Auditor General Act, RSQ, c V-5.01 Section 17 (“The Auditor General”) 

Section 26(8) (“Audit and reports”) 

Section 43.1(2) & (3) (“Annual and special 
reports”) 

 An Act to affirm the Collective Nature of 
Water Resources and Provide Increased 
Water Resource Protection, RSQ, c C-6.2 

Section 3 (“Water, a collective resource”) 

Section 10 (“Action for damage to water 
resources”) 

Section 13 (“Water governance”) 

 An Act respecting commercial aquaculture, 
RSQ, c A-20.2 

Section 2 (“Frameworks for aquaculture 
development”) 

 An Act respecting the conservation and 
development of wildlife, RSQ, c C-61.1 

Preliminary provision 

 An Act respecting contracting by public 
bodies, RSQ, c C-65.1 

Section 2(4) (“Purpose and scope”) 

 An Act respecting La Financière agricole du 
Québec, RSQ, L-0.1 

Section 3 (“Establishment and mission”) 

 Forest Act, RSQ, c F-4.1 Preliminary provision 

Section 124.17 (“Objects”) 

 James Bay Region Development and 
Municipal Organization Act, RSQ, c D-8.2 

Section 4 (“Constitution of the Société”) 

 An Act respecting the Institut de la statistique 
du Québec, RSQ, c I-13.011 

Section 3.1 (“Establishment, mission and 
functions”) 

 An Act respecting the Institut national des 
mines, RSQ, c I-13.1.2 

Section 5 (“Mission”) 

 An Act respecting Land use planning and 
development, RSQ, c A-19.1 

Section 2.24 (“Content of metropolitan 
plan”) 

Section 6(8) (“Contents of the plan”) 

Section 79.1 (“Planting or felling of trees”) 

Section 113(12.1) (“Zoning by-laws”) 

 An Act respecting the ministère de 
l’Agriculture, des Pêcheries et de 
l’Alimentation, RSQ, c M-14 

Section 2(1) (“The Minister and his 
functions”) 

Section 23 (“Development of the agricultural 
and food sectors”) 

 An Act respecting the ministère des 
Ressources naturelles et de la Faune, RSQ, 
c M-25.2 

Sections 11.1 & 11.3 (“Functions and powers 
of the minister”) 

Sections 17.1.1 & 17.1.7 (“Chief Forester”) 

Section 17.12.12 & 17.12.15 (“Natural 
Resources Fund”) in force 1 April 2013 
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Section 17.14 (“Regional development and 
other governmental policies”) 

 An Act respecting the ministère du 
Développement durable, de l’Environnement 
et des Parcs, RSQ, c M-30.001 

Section 10 (“Functions and powers”) 

Sections 15.1, 15.2, 15.4, & 15.5 (“Green 
Fund”) 

 An Act respecting the ministère du 
Développement économique, de l’Innovation 
et de l’Exportation, RSQ, c M-30.01 

Section 2 (“Minister’s responsibilities”) 

 An Act respecting the preservation of 
agricultural land and agricultural activities, 
RSQ, c P-41.1 

Section 1.1 (“Interpretation and scope”) 

Section 59.2 (“Applications of collective 
scope”) 

 An Act respecting the Régie de l’énergie, 
RSQ, c R-6.01 

Section 5 (“Establishment”) 

 Sustainable Development Act, RSQ, c D-8.1.1 Section 1 (“Object”) 

  Section 2 (“‘Sustainable development’“) 

Section 5 (“Implementation of sustainable 
development”) 

Section 6 (“Principles”) 

Section 7 (“Sustainable development 
strategy”) 

Section 11 (“First version [of the sustainable 
development strategy]”) 

Section 12 (“Indicators [of sustainable 
development]”) 

Section 13 (“Functions of Minister”) 

Section 14 (“Assistance”) 

Section 15 (“Publication of objectives and 
interventions”) 

Section 17 (“Annual report”) 

 Sustainable Forest Development Act, RSQ, 
c A-18.1 

Preamble 

Sections 12 (“Sustainable Forest 
Development Strategy”) 

Section 45 (“Chief Forester”) 

Section 48(1) (“Chief Forester”) 

Section 52 (“Responsibilities of the 
minister”) 

Section 88 (“Timber supply guarantees”) 

Section 119 (“Timber marketing”) 

Prince Edward 
Island 

Maritime Economic Cooperation Act, RSPEI 
1988, c M-1.1 

Section 3.1(d) (“Maritime cooperation”) 
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Saskatchewan The Litter Control Act, RSS 1978, c L-22 Section 2.1(d)(iii) (“Litter control”) 

 Planning and Development Act, 2007, SS 
2007, c P-13.2 

Section 97(b)(iii) 

Section 111(3)(e) 

Northwest 
Territories 

Northwest Territories Business Development 
and Investment Corporation Act, SNWT 2005, 
c 3 

Section 5(3.1) (“Board of Directors”) 

Section 40(a) (“Regulations”) 

Yukon Economic Development Act, RSY 2002, c 60 Section 1 (“Interpretation”) 

Section 5(c) (“Goals of the Government”) 

 Environment Act, RSY 2002, c 76 Section 2 (“Definitions”) 

Section 5(1)(c) (“Objectives”) 

Sections 41(1) & (2)(d) (“Powers and duties 
of the [Yukon Council on the Economy and 
the Environment]”) 

Section 44 (“Purpose of the Yukon 
Conservation Strategy”) 

Section 57 (“Incentives and assistance”) 

Section 82 (“Purpose of development 
approval process”) 

Section 141(b) (“Regulations concerning 
Part 3”) 

 Environmental Assessment Act, SY 2003, c 2 Preamble 

Section 1(1) (“Definitions”) 

Section 3(b) (“Purposes”) 

 Forest Resources Act, SY 2008, c 15 Section 27(4)(c) (“Cutting permits”) 

 Oil and Gas Act, RSY 2002, c 162 Section 2(b) (“Objectives of the Act”) 

 Parks and Land Certainty Act, RSY 2002, 
c 165 

Preamble 

 Wilderness Tourism Licensing Act, RSY 2002, 
c 228 

Section 14(1)(c) (“Regulations”) 

 Yukon Development Corporation Act, RSY 
2002, c 236 

Section 5(c) (“Goals of the Government”) 
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 Guidance – Applicant’s Evaluation of Significance 

Evaluating environmental and socio-economic effects consists of assessing: 
• whether the effects are adverse; 
• whether the adverse effects are significant; and 

• whether the significant adverse effects are likely. 

A common way for an applicant to assess project effects is to compare the quality of the existing 
environment with the predicted quality of the environment if the project is approved and built. 
The direction of change to the environment may be adverse, neutral or beneficial.  

The following criteria may be useful in assessing the significance of a project’s adverse effects:  
• magnitude; 
• duration;  
• frequency;  
• geographic extent; 
• ecological context; and  

• reversibility or degree of permanence.  

In applying these criteria to each residual effect, an applicant must define each criteria and the 
range considered within each criteria. To help evaluate the significance of a particular effect and 
define the point at which it becomes “significant”, consider providing rating attributes (e.g., low / 
moderate / high) for each significance criteria and defining the range of each attribute.  An 
applicant must also describe how each criterion or combination of criteria was used to reach the 
applicant’s significance conclusion. 

Definitions for rating criteria are expected to be quantitative and based on standards, guidelines, 
objectives or other established and accepted ecological thresholds. In the absence of any such 
references or regulatory guidance, or where these are not quantitative (e.g., it may not be 
appropriate to set thresholds to determine "acceptable levels of change", in relation to all socio-
economic effects), then rating attribute definitions must be qualitative and based on available 
research literature.  Applicants must also consider the level and nature of concerns raised by the 
public and address issues of concern to Aboriginal groups potentially affected by the project. 

The significance of adverse effects could also be assessed by comparing effects to conformity 
requirements within approved land use plans or conducting a quantitative risk assessment. 

Where professional judgement is used to determine the significance of adverse effects, the extent 
of reliance on professional judgement must be described and rationale for the extent of the 
reliance must be provided. An applicant’s ESA must provide an evaluation of the likelihood and 
significance of any adverse environmental effects, for consideration by the NEB. 

Assessing the likelihood of significant adverse effects must be based on the probability of 
occurrence and state the level of scientific uncertainty. If a qualitative determination of the 
likelihood of significant adverse effects is used, provide a clear rationale and supporting 
information.
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federal Migratory Birds Regulations).  

Additional guidance: 

Environment Canada and its Divisions (e.g., Canadian 
Wildlife Service) are sources of relevant information on: 
• wildlife and wildlife habitat; 
• Acts and Regulations, including the Migratory 

Birds Convention Act; 
• locations of National Wildlife Areas and Migratory 

Bird Sanctuaries; and  
• environmental assessment guides, including:  

• Environmental Assessment Guideline for 
Forest Habitat of Migratory Birds;  

• Migratory Birds Environmental Assessment 
Guideline;  

• Wetlands Environmental Assessment 
Guideline;  

• Environmental Assessment Best Practice 
Guide for Wildlife at Risk in Canada; and 

• relevant Canadian Wildlife Service Technical 
Report Series publications. 

The Important Bird Areas database may be accessed 
through Bird Studies Canada or Nature Canada. 

Species at Risk or Species of Special Status 
Filing Requirements Guidance 

1. For effects related to wildlife, fish, and plant species 
at risk or species of special status: 
• identify the species and their status;  
• provide the appropriate references to the SARA 

Schedules, or Committee on the Status of 
Endangered Wildlife in Canada (COSEWIC), 
provincial or territorial listing;  

• identify their habitat(s), including any critical 
habitat(s) identified in a Recovery Strategy or an 
Action Plan listed on the SARA public registry; 

• determine whether the species, its habitat, or 
the residences of those species could be 
affected by project activities; 
i) if not, explain why not; 
ii) if yes, describe any predicted effects; 
iii) identify any critical timing windows (e.g., 

denning, rutting or spawning), setback 
distances, or other restrictions;  

iv) identify if a provincial, territorial or federal 
(e.g., SARA) permit will be required; and 

v) identify any proposed mitigative measures 
(e.g., improved project design or 
construction timing or compensation plan). 

2. Where the project may result in the destruction of 
any part of the critical habitat of a wildlife species 
listed on Schedule 1 of SARA, describe: 
• any discussions with the appropriate Federal 

Authority (Environment Canada, Fisheries and 
Oceans Canada, Parks Canada) on obtaining a 
permit under section 73 of the SARA; 

Many rare species (e.g., endangered or threatened 
species under the SARA) are at risk in large part as a 
result of the past cumulative effects on their population 
or habitat. Their inclusion on official lists reflects their 
status as having crossed a threshold requiring special 
actions for their protection and recovery.  Any 
additional residual effects have the potential to further 
contribute to this existing situation. Consequently, 
proposed projects must preferably avoid, or fully 
mitigate or compensate for any residual project 
contribution to cumulative effects. 

Status refers to designation under federal, provincial or 
territorial legislation or guidelines (e.g., extirpated, 
endangered, threatened or of special concern).  

Consult the SARA public registry for Schedule 1, the 
List of Wildlife Species at Risk, and Schedules 2 and 3 
of SARA. Consult with Environment Canada 
(Canadian Wildlife Service), Fisheries and Oceans 
Canada, or Parks Canada on species at risk or their 
critical habitat in the study area. 

Where critical habitat has not been defined, field 
studies may be necessary, as well as identifying, with 
federal, provincial or territorial authorities, mitigation 
measures that effectively avoid sensitive interaction 
periods or activities.  Field surveys may be useful in 
identifying mitigation needs or locally common 
populations not substantially affected. 

For species at risk listed on Schedule 1 of SARA, the 
proposed mitigative measures must be consistent with 
any applicable Recovery Strategies and Action Plans 
listed on the SARA public registry. 
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• all reasonable alternatives to the project that 

would avoid the effect on the species’ critical 
habitat; and 

• all feasible measures that will be taken to 
eliminate the effect of the work or activity on the 
species’ critical habitat.  

Where residual effects have been predicted, identify 
whether those residual effects would be likely to act in 
combination with the effects of other physical works or 
activities and expand on the matters described above as 
appropriate. 

Consult with appropriate provincial or territorial 
authorities on species listed under those jurisdictions.  

For species at risk with no recovery strategy or action 
plan, applicants should use the best available 
information, such as COSEWIC status reports, draft 
recovery strategies or action plans, existing plans or 
input from the recovery team and specific advice (or 
management plans) from any jurisdiction that 
manages the species. Describe how measures to 
avoid, fully mitigate or compensate project effects 
would align with the best available information.  When 
relying on compensation plans, describe the details of 
consultation with relevant experts, the options 
available, and criteria for selecting the options relied 
on, and for assessing the adequacy (sufficiency and 
validity) of any compensation measures or offsets. 

Applicants should conduct a thorough inventory of all 
areas potentially affected by the project that are 
expected to support any species at risk or species of 
special status.  Consult federal, provincial, territorial, 
regional and local databases (e.g., conservation data 
centres) and any other information associated with 
species of special status.  Species data in existing 
databases may not be systematically collected or 
updated and, therefore, a database search may not be 
sufficient to support a conclusion about the absence of 
a species in the area. 

Additional guidance, including direction to relevant 
federal, provincial, territorial and other related 
information, is available from the COSEWIC and 
Environment Canada. 

Air Emissions 
Filing Requirements Guidance 

1. Provide an assessment of air emissions from 
construction equipment and vehicular traffic. 

2. For pipeline and gas plant projects that result or may 
result in an increase in air emissions during 
operations or maintenance: 

• describe local and regional meteorological 
conditions, including a description and rationale 
for the meteorological data used in any 
quantitative assessment; 

• describe existing background concentrations in 
the surrounding airshed and the methodology 
used to determine baseline concentrations; 

• describe the source characteristics (e.g., point 
emissions, area sources, flaring and incineration 
emissions, and fugitive sources); 

• provide a quantitative assessment of any 
potential air emissions (e.g., nitrogen dioxide, 
hydrogen sulphide, sulphur dioxide, ozone, 
volatile organic compounds, benzene, toulene, 
ethylbenzene and xylene (BTEX), mercaptans 
and particulate matter), including fugitive 
emissions generated by activities and systems 
associated with the project.  Also provide a  
comparison to all relevant regulatory ambient air 

The effects assessment must consider: 

• how volumes and modelled changes to ground-
level and receptor-level concentrations during 
normal operations, maintenance, upsets, start-
ups, shut-downs, and worst-case scenarios 
comply with federal, provincial and local 
objectives;  

• compliance with the CCME National Emission 
Guideline for Stationary Combustion Turbines, the 
CCME Environmental Code of Practice for the 
Measurement and Control of Fugitive VOC 
[volatile organic compounds] Emissions from 
Equipment Leaks, including details of the leak 
detection and repair program in place if fugitive 
VOC emissions are a concern for the project, and 
the CCME Environmental Guidelines for 
Controlling Emissions of VOCs from Above 
Ground Storage Tanks; 

• compliance with applicable provincial regulations 
on benzene emissions from processing facilities 
or CAPP’s Best Management Practice: Control of 
Benzene Emissions from Glycol Dehydrators; 

• compliance with applicable provincial flaring, 
incinerating and venting guidelines and 
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1. The General Assembly, in its resolution 38/161 of 19 December 1983,
inter alia, welcomed the establishment of a special commission that should make
available a report on environment and the qlobal problematique to the year 2000 and
beyond, includinq proposed strateqies for sustainable development. The commission
later adoPted the name World Commission on Environment and Development. In the
same resolution, the Assembly decided that, on matters within the mandate and
purview of the United Nations Environment Proqramme, the report of the special
commission should in the first instance be considered by the GoverninQ Council of
the PrOQramme, for transmission to the Assembly tOQether with its comments, and for
use as basic material in the preparation, for adoPtion by the Assemblv, of the
Environmental Perspective to the Year 2000 and Beyond.

2. At its fourteenth session. held at Nairobi from 8 to 19 June 1987. the
Governinq Council of the United Nations Environment Prooramme adopted decision
14/14 of 16 June 1987. entitled "Report of the world Commission on Environment and
Development- and, inter alia, decided to transmit the Commission's report to the
General Assembly tooether with a draft resolution annexed to the decision for
consideration and adoPtion by the Assembly.

'3. The report of the World Commission on Environment and Development. entitled
"Our Common Future", is hereby transmitted to the General Assembly. Decision 14/14
of the Governinq Council, the proposed draft resolution and the comments of the
Governinq Council on the report of the Commission can be found in the report of the
Governinq Council on the work of its fourteenth session. 1/
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WHO World Health Orqanization

WMO World Meteoroloqical orqanization

HRI World Resources Institute

NWF World Wildlife Fund

The qroupinq of countries in the presentation of data is
indicated in the appropriate places. The term 'industrial
countries' qenerally encompasses the UN cateqories of developed
market economies and the socialist countries of Eastern Europe
and the USSR. Unless otherwise indicated. the term 'developinq
country' refers to the UN qroupinq of developinq-country market
economies and the socialist countries of Asia. The term 'Third
World'. unless the context implies otherwise. qenerally refers
to the developinq-country market economies as defined by the UN.

Unless indicated otherwise. tons are metric (1.000 kiloqrammes.
or 2.204.6 pounds). Dollars are current U.S. dollars or U.S.
dollars for the year specified.
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CHAIRMAN'S FOREWORD

"A global agenda for change" - this was what the
World Commission on Environment and Development was asked
to formulate. It was an urgent call by the General
Assembly of the United Nations:

to propose long-term environmental strategies
for achieving sustainable development by the
year 2000 and beyond;

to recommend ways concern for the environment
may be translated into greater co-operation
among developing countries and between countries
at different stages of economical and social
development and lead to the achievement of
common and mutually supportive objectives that
take account of the interrelationships between
people. resources. environment. and development;

to consider ways and means by which the
international community can deal more
effectively with environment concerns; and

to help define shared perceptions of long-term
environmental issues and the appropriate efforts
needed to deal successfully with the problems of
protecting and enhancing the environment. a
long-term agenda for action during the coming
decades. and aspirational goals for the world
community.

When I was called upon by the Secretary-General of
the United Nations in December 1983 to establish and chair
a special. independent commission to address this major
challenge to the world community, I was acutely aware that
this was no small task and obligation, and that my
day-to-d·ay responsibilities as Party leader made it seem
plainly prohibitive. What the General Assembly asked for
also seemed to be unrealistic and much too ambitious. At
the same time. it was a clear demonstration of the
widespread feeling of frustration and inadequacy in the
international community about our own ability to address
the vital global issues and deal effectively with them.

That fact is a compelling reality. and should not
easily be dismissed. since the answers to fundamental and
serlOUS concerns are not at hand. there is no alternative
but to keep on trying to find them.
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All this was on my mind when the Secretary-General
presented me with an argument to which there was no
convincing rebuttal: No other political leader had become
Prime Minister with a background of several years of
political struggle. nationally and internationally, as an
environment minister. This gave some hope that the
environment was not destined to remain a side issue in
central, political decision making.

In the final analysis, I decided to accept the
challenge. The challenge of facing the future, and of
safeguarding the interests of coming generations. For it
was abundantly clear: We needed a mandate for change.

We live in an era in the history of nations when
there is greater need than ever for co-ordinated political
action and responsibility. The United Nations and its
Secretary-General are faced with an enormous task and
burden. R~sponsibly meeting humanity's goals and
aspirations will require the active support of us all.

My reflections and perspective were also based on
other important parts of my own political experience: the
preceding work of the Brandt Commission on North-South
issues, and the Palme Commission on security and
disarmament issues. on which I served.

I was being asked to help formulate a third and
compelling call for political action: After Brandt's
Programme for Survival and Common Crisis. and after
Palme's Common Security. would come Common Future.
This was my message when Vice Chairman Mansour Khalid and
I started work on the ambitious task set up by the United
Nations. This report. as presented to the UN General
Assembly in 1987. is the result of that process.

* * * * *

Perhaps our most urgent task today is to persuade
nations of the need to return to mUltilateral ism. The
challenge of reconstruction after the Second World War was
the real motivating power behind the establishment of our
post-war international economic system. The challenge of
finding sustainable development paths ought to provide the
impetus - indeed the imperative - for a renewed search for
multilateral solutions and a restructured international
economic system of co-operation. These challenges cut
across the divides of national sovereignty. of limited
strategies for economic gain, and of separated disciplines
of science.

I ...
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After a decade and a half of a standstill or even
deterioration in qlobal co-operation, I believe the time
has come for hiqher expectations, for common qoals pursued
toqether, for an increased political will to address our
common future.

There was a time of optimism and proqress in the
1960s, when there was qreater hope for a braver new world.
and for proqressive international ideas. Colonies blessed
with natural resources were becominq nations. The ideals
of co-operation and sharinq seemed to be seriously
pursued. Paradoxically, the 1970s slid slowly into moods
of reaction and isolation while at the same time a series
of UN conferences offered hope for qreater co-operation on
major issues. The 1972 UN Conference on the Human
Environment brouqht the industrialized and developinq
nations toqether to delineate the "riqhts" of the human
family to a healthy and productive environment. A strinq
of such meetinqs followed: on the riqhts of people to
adequate food. to sound housinq, to safe water. to access
to means of choosinq the size of their families.

The present decade has been marked by a retreat from
social concerns. Scientists brinq to our attention urqent
but complex problems bearinq on our very survival: a
warminq qlobe. threats to the Earth's ozone layer. deserts
consuminq aqricultural land. We respond by demandinq more
details. and by assiqninq the problems to institutions ill
equipped to cope with them. Environmental deqradation,
first seen as mainly a problem of the rich nations and a
side effect of industrial wealth, has become a survival
issue for developinq nations. It is part of the downward
spiral of linked ecoloqical and economic decline in which
many of the poorest nations are trapped. Despite official
hope expressed on all sides, no trends identifiable today.
no proqrammes or policies, offer any real hope of
narrowinq the qrowinq qap between rich and poor nations.
And as part of our "development". we have amassed weapons
arsenals capable of divertinq the paths that evolution has
followed for millions of years and of creatinq a planet
our ancestors would not recoqnize.

When the terms of reference of our Commission were
oriqinally beinq discussed in 1982. there were those who
wanted its considerations to be limited to "environmental
issues" only. This would have been a qrave mistake. The
environment does not exist as a sphere separate from human
actions. ambitions, and needs, and attempts to defend it
in isolation from human concerns have qiven the very word
"environment" a connotation of naivety in some political
circles. The word "development" has also been narrowed by
some into a very limited focus, alonq the lines of "what
poor nations should do to become richer", and thus aqain
is automatically dismissed by many in the international
arena as beinq a concern of specialists, of those involved
in questions of "development assistance".
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But the "environment" is where we all live: and
"development" is what we all do in attempting to improve
our lot within that abode. The two are inseparable.
Further. development issues must be seen as crucial by the
pOlitical leaders who feel that their countries have
reached a plateau towards which other nations must
strive. Many of the development paths of the
industrialized nations are clearly unsustainable. And the
development decisions of these countries. because of their
great economic and political power. will have a profound
effect upon the ability of all peoples to sustain human
progress for generations to come.

Many critical survival issues are related to uneven
development. poverty. and population growth. They all
place unprecedented pressures on the planet's lands.
waters. forests. and other natural resources. not least in
the developing countries. The downward spiral of poverty
and environmental degradation is a waste of opportunities
and of resources. In particular. it is a waste of human
resources. These links between poverty. inequality. and
environmental degradation formed a major theme in our
analysis and recommendations. What is needed now is a new
era of economic growth - growth that is forceful and at
the same time socially and environmentally sustainable.

Due to the scope of our work. and to the need to
have a wide perspective. I was very much aware of the need
to put together.a highly qualified and influential
political and scientific team. to constitute a truly
independent Commission. This was an essential part of a
successful process. Together. we should span the globe.
and pull together to formulate an interdisciplinary.
integrated approach to global concerns and our common
future. We needed broad participation and a clear
majority of members from developing countries. to reflect
world realities. We needed people with wide experience.
and from all pOlitical fields. not only from environment
or development as political disciplines. but from all
areas of vital decision making that influence economic and
social progress. nationally and internationally.

We therefore come from widely differing backgrounds:
foreign ministers. finance and planning officials.
policymakers in agriculture, science. and technology.
Many of the Commissioners are cabinet ministers and senior
economists in their own nations. concerned largely with
the affairs of those countries. As Commissioners,
however, we were acting not in our national roles but as
individuals; and as we worked, nationalism and the
artificial divides between "industrialized" and
"developing", between East and West. receded. In their
place emerged a common concern for the planet and the
interlocked ecological and economic threats with which its
people, institutions, and governments now grapple.

/. "
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During the time we met as a Commission. tragedies
such as the African famines. the leak at the pesticides
factory at Bhopal. India. and the nuclear disaster at
Chernobyl. USSR appeared to justify the grave predictions
about the human future that were becoming commonplace
during the mid-1980s. But at public hearings we held on
five continents. we also heard from the individual victims
of more chronic. widespread disasters: the debt crisis.
stagnating aid to and investment in developing countries.
falling commodity prices and falling personal incomes. We
became convinced that major changes were needed. both in
attitudes and in the way our societies are organized.

The question of population - of population pressure.
of population and human rights - and the links between
these related issues and poverty. environment. and
development proved to be one of the more difficult
concerns with which we had to struggle. The differences
of perspective seemed at the outset to be unbridgeable.
and they required a lot of thought and willingness to
communicate across the divides of cultures. religions. and
regions.

Another such concern was the whole area of
international economic relations. In these and in a
number of other important aspects of our analysis and
recommendations. we were able to develop broad agreement.

The fact that we all became wiser. learnt to look
across cultural and historical barriers. was essential.
There were moments of deep concern and potential crisis.
moments of gratitude and aChievement. moments of success
in building a common analysis and perspective. The result
is clearly more global. more realistic. more
forward-looking than anyone of us alone could have
created. We joined the Commission with different views
and perspectives. different values and beliefs. and very
different experiences and insights. After these three
years of working together. travelling. listening. and
discussing. we present a unanimous report.

I am deeply grateful to all the Commissioners for
their dedication. their foresight and personal commitment
to our common endeavour. It has been a truly wonderful
team. The spirit of friendship and open communication.
the meeting of minds and the process of learning and
sharing. have provided an experience of optimism.
something of great value to all of us. and. I believe. to
the report and its message. We hope to share with others
our learning process. and all that we have experienced
together. It is something that many others will have to
experience if global sustainable development is to be
achieved.

The Commission has taken guidance from people in all
walks of life. It is to these people - to all the peoples
of the world - that the Commission now addresses itself.

I . ..
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In so doing we speak to people directly as well as to the
institutions that they have established.

The Commission is addressing governments, directly
and through their various agencies and ministries. The
congregation of governments, gathered in the General
Assembly of the United Nations, will be the main
recipients of this report.

The Commission is also addressing private
enterprise, from the one-person business to the great
multinational company with a total economic turnover
greater than that of many nations, and with possibilities
for bringing about far-reaching changes and improvements.

But first and foremost our message is directed
towards people, whose well-being is the ultimate goal of
all environment and development policies. In particular,
the Commission is addressing the young. The world's
teachers will have a crucial role to play in bringing this
report to them.

If we do not succeed in putting our message of
urgency through to today's parents and decision makers, we
risk undermining our children's fundamental right to a
healthy, life-enhancing environment. Unless we are able
to translate our words into a language that can reach the
minds and hearts of people young and old, we shall not be
able to undertake the extensive social changes needed to
correct the course of development.

The Commission has completed its work. We call for
a common endeavour and for new norms of behaviour at all
levels and in the interests of all. The changes in
attitudes, in social values, and in aspirations that the
report urges will depend on vast campaigns of education.
debate and pUblic participation.

To this end, we appeal to "citizens" groups, to
non-governmental organizations, to educational
institutions, and to the scientific community. They have
all played indispensable roles in the creation of public
awareness and political change in the past. They will
play a crucial part in putting the world onto sustainable
development paths, in laying the groundwork for Our Common
Future.

The process that produced this unanimous report
proves that it is possible to join forces, to identify
common goals, and to agree on common action. Each one of
the Commissioners would have chosen different words if
writing the report alone. Still, we managed to agree on
the analysis, the broad remedies, and the recommendations
for a sustainable course of development.

/ ...
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In the final analysis, this is what it amounts to:
furtherinq the common understandinq and common spirit of
responsibility so clearly needed in a divided world.

" " " " "
Thousands of people all over the world have

contributed to the work of the Commission, by intellectual
means, by financial means, and by sharinq their
experiences with us throuqh articulatinq their needs and
demands. I am sincerely qratefuI to everyone who has made
such contributions. Many of their names are found in
Annexe 2 of the report. My particular qratitude qoes to
Vice Chairman Mansour Khalid, to all the other members of
the Commission, and to Secretary General Jim MacNeill and
his staff at our secretariat, who went above and beyond
the call of duty to assist us. Their enthusiasm and
dedication knew no limits. I want to thank the chairmen
and members of the Interqovernemental Inter-sessional
Preparatory Committee, who co-operated closely with the
Commission and provided inspiration and support. I thank
also the Executive Director of the United Nations
Environment Proqramme, Dr. Mostafa Tolba, for his
valuable. continuous support and interest.

Gro Harlem Brundtland
Oslo, 20 March 1987
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FROM ONE EARTH TO ONE WORLD

An OVerview by the
World Commission on Environment and Development

1. In the middle of the 20th century, we saw our planet from
space for the first time. Historians may eventually find that
this vision had a greater impact on thought than did the
Copernican revolution of the 16th century, which upset the human
self-image by revealing that the Earth is not the centre of the
universe. From space. we see a small and fragile ball dominated
not by human activity and edifice but by a pattern of clouds.
oceans, greenery, and soils. Humanity's inability to fit its
activities into that pattern is changing planetary systems,
fundamentally. Many such changes are accompanied by
life-threatening hazards. This new reality, from which there is
no escape, must be recognized - and managed.

2: Fortunately, this new reality coincides' with more positive
developments new to this century. We can move information and
goods faster around the globe than ever before; we can produce
more food and more goods with less investment of resources; our
technology and science gives us at least the potential to look
deeper into and better understand natural systems. From space,
we can see and study the Earth as an organism whose health
depends on the health of all its parts. We have the power to
reconcile human affairs with natural laws and to thrive in the
process. In this our cultural and spiritual heritages can
reinforce our economic interests and survival imperatives.

3. This Commission believes that people can build a future
that is more prosperous, more just, and more secure. OUr report,
OUr Common Future. is not a prediction of ever increasing
environmental decay. poverty. and hardship in an ever more
polluted world among ever decreasing resources. We see instead
the possibility for a new era of economic growth, one that must
be based on policies that sustain and expand the environmental
resource base. And we believe such growth to be absolutely
essential to relieve the great poverty that is deepening in much
of the developing world.

4. But the Commission's hope for the future is conditional on
decisive political action now to begin managing environmental
resources to ensure both sustainable human progress and human
survival. We are not forecasting a future; we are serving a
notice - an urgent notice based on the latest and best scientific
evidence - that the time has come to take the decisions needed to
secure the resources to sustain this and coming generations. We
do not offer a detailed blueprint for action, but instead a
pathway by which the peoples of the world may enlarge their
spheres of cooperation.

I ...
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I. THE GLOBAL CHALLENGE

1. Successes and Failures

5. Those looking for success and signs of hope can find many:
infant mortality is falling; human life expectancy is increasing;
the proportion of the world's adults who can read and write is
climbing; the proportion of children starting school is rising;
and global food production increases faster than the population
grows.

6. But the same processes that have produced these gains have
given rise to trends that the planet and its people cannot long
bear. These have traditionally been divided into failures of
'development' and failures in the management of our human
environment. On the development side. in terms of absolute
numbers there are more hungry people in the world than ever
before. and their numbers are increasing. 50 are the numbers who
cannot read or write. the numbers without safe water or safe and
sound homes. and the numbers short of woodfuel with which to cook
and warm themselves. The gap between rich and poor nations is
widening - not shrinking - and there is little prospect. given
present trends and institutional arrangements. that this process
will be reversed.

7. There are also environmental trends that threaten to
radically alter the planet. that threaten the lives of many
species upon it. inclUding the human species. Each year another
6 million hectares of productive dryland turns into worthless
desert. OVer three decades. this would amount to an area roughly
as large as Saudi Arabia. More tha~ 11 million hectares of
forests are destroyed yearly. and this. over three decades. would
equal an area about the size of India. Much of this forest is
converted to low-grade farmland unable to support the farmers who
settle it. In Europe. acid precipitation kills forests and
lakes and damages the artistic and architectural heritage of
nations; it may have acidified vast tracts of soil beyond
reasonable hope of repair. The burning of fossil fuels puts into
the atmosphere carbon dioxide. which is causing gradual global
warming. This 'greenhouse effect' may by eArly next century have
increased average global temperatures enough to shift
agricultural production areas. raise sea levels to flood coastal
cities. and disrupt national economies. Other industrial gases
threaten to deplete the planet's protective ozone shield to such
an extent that the number of human and animal cancers would rise
sharply and the oceans' food chain would be disrupted. Industry
and agriCUlture put toxic substances into the human food chain
and into underground water tables beyond reach of cleansing.

8. There has been a growing realization in national
governments and multilateral institutions that it is impossible
to separate economic development issues from environment issues;
many forms of development erode the environmental resources upon
which they must be based. and environmental degradation can
undermine economic development. Poverty is a major cause and
effect of global environmental problems. It is therefore futile
to attempt to deal with environmental problems without a broader

I . ..
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perspective that encompasses the factors underlying world poverty
and international inequality.

9. These concerns were behind the establishment in 1983 of the
World Commission on Environment and Development by the UN General
Assembly. The Commission is an independent body, linked to but
outside the control of governments and the UN system. The
Commission's mandate gave it three objectives: to re-examine the
critical environment and development issues and to formulate
realistic proposals for dealing with them; to propose new forms
of international cooperation on these issues that will influence
policies and events in the direction of needed changes; and to
raise the levels of understanding and commitment to action of
individuals, voluntary organizations, businesses, institutes, and
governments.

10. Through our deliberations and the testimony of people at
the public hearings we held on five continents, all the
commissioners came to focus on one central theme: many present
development trends leave increasing numbers of people poor and
vulnerable, while at the same time degrading the environment.
How can such development serve next century's world of twice as
many people relyin~ on the same environment? This realization
broadened our view of development. We came to see it not in its
restricted context of economic growth in developing countries.
We came to see that a new development path was required, one that
sustained human progress not just in a few places for a few
years, but for the entire planet into the distant future. Thus
'sustainable development' becomes a goal not just for the
'developing' nations, but for industrial ones as well.

2. The Interlocking Crises

11. Until recently, the planet was a large world in which human
activities and their effects were neatly compartmentalized within
nations, within sectors (energy, agriculture, trade), and within
broad areas of concern (environment, economics, social). These
compartments have begun to dissolve. This applies in particular
to the various global 'crises' that have seized public concern,
particularly over the past decade. These are not separate
crises: an environmental crisis, a development crisis, an energy
crisis. They are all one.

12. The planet is passing through a period of dramatic growth
and fundamental change. Our human world of 5 billion must make
room in a finite environment for another human world. The
population could stabilize at between 8 and 14 billion sometime
next century, according to UN projections. More than 90 per cent
of the increase will occur in the poorest countries, and 90 per
cent of that growth in already bursting cities.

13. Economic activity has multiplied to create a $13 trillion
world economy, and this could grow five- or tenfold in the coming
half-century. Industrial production has grown more than
fiftyfold over the past century, four-fifths of this growth since
1950. Such figures reflect and presage profound impacts upon the

I ...



A/42/427
English

I Page 21

The World Commission on Environment and Development first met
in October 1984. and pUblished its Report 900 days later, in
April 1987. Over those few days:

* The drought-triggered, environment-development crisis in
Africa peaked, putting 35 million people at risk, killing
perhaps a million.

* A leak from a pesticides factory in Bhopal, India, killed
more than 2.000 people and blinded and injured over 200.000
more.

~ Liquid gas tanks exploded in Mexico City, killing 1.000 and
leaving thousands more homeless.

* The Chernobyl nuclear reactor explosion sent nuclear
fallout across Europe, increasing the risks of future human
cancers.

* Agricultural chemicals, solvents. and mercury flowed into
the Rhine River during a warehouse fire in Swit"zerland.
killing millions of fish and threatening drinking water in
the Federal Republic of Germany and the Netherlands.

* An estimated 60 million people died of diarrhoeal diseases
related to unsafe drinking water and malnutrition; most of
the victims were children.

biosphere, as the world invests in houses. transport, farms, and
industries. Much of the economic growth pulls raw material from
forests. soils, seas. and waterways.

14. A mainspring of economic growth is new technology. and
while this technology offers the potential for slowing the
dangerously rapid consumption of finite resources, it also
entails high risks. including new forms of pollution and the
introduction to the planet of new variations of life forms that
could change evolutionary pathways. MeanWhile. the industries
most heavily reliant on environmental resources and most heavily
polluting are growing most rapidly in the developing world. where
there is both more urgency for growth and less capacity to
minimize damaging side effects.

15. These related changes have locked the global economy and
global ecology together in new ways. We have in the past been
concerned about the impacts of economic growth upon the
environment. We are now forced to concern ourselves with the
impacts of ecological stress - degradation of soils. water
regimes. atmosphere, and forests - upon our economic prospects.
We have in the more recent past been forced to face up to a sharp
increase in economic interdependence among nations. We are now
forced to accustom ourselves to an accelerating ecological
interdependence among nations. Ecology and economy are becoming
ever more interwoven - locally. regionally, nationally. and
globally - into a seamless net of causes and effects.

/ ...
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16. Impoverishing the local resource base can impoverish wider
areas: deforestation by highland farmers causes flooding on
lowland farms; factory pollution robs local fishermen of their
catch. Such grim local cycles now operate nationally and
regionally. Dryland degradation sends environmental refugees in
their millions across national borders. Deforestation in Latin
America and Asia is causing more floods, and more destructive
floods, in downhill. downstream nations. Acid precipitation and
nuclear fallout have spread across the borders of Europe.
Similar phenomena are emerging on a global scale. such as global
warming and loss of ozone. Internationally traded hazardous
chemicals entering foods are themselves internationally traded.
In the next century, the environmental pressure causing
population movements may be increase sharply, while barriers to
that movement may be even firmer than they are now.

17. OVer the past few decades, life-threatening environmental
concerns have surfaced in the developing world. Countrysides are
coming under pressure from increasing numbers of farmers and the
landless. Cities are filling with people, cars, and factories.
Yet at the same time these developing countries must operate in a
world in which the resources gap between most developing and
industrial nations is widening, in which the industrial world
dominates in the rule-making of some key international bodies,
and in which the industrial world has already used much of the
planet's ecological capital. This inequality is the planet's
main 'environmental' problem; it is also its main 'development'
problem.

18. International economic relationships pose a particular
problem for environmental management in many developing
countries. Agriculture, forestry, energy production, and mining
generate at least half the gross national product of many
developing countries and account for even larger shares of
livelihoods and employment. Exports of natural resources remain
a large factor in their economies, especially for the least
developed. Most of these countrie~ face enormous economic
pressures, both international and domestic, to overexploit their
environmental resource base.

19. The recent crisis in Africa best and most tragically
illustrates the ways in which economics and ecology can interact
destructively and trip into disaster. Triggered by drought, its
real causes lie deeper. They are to be found in part in national
policies that gave too little attention, too late, to the needs
of smallholder agriculture and to the threats posed by rapidly
rising populations. Their roots extend also to a global economic
system that takes more out of a poor continent than it puts in.
Debts that they cannot pay force African nations relying on
commodity sales to overuse their fragile soils, thus turning good
land to desert. Trade barriers in the wealthy nations - and in
many developing nations - make it hard for African nations to
sell their goods for reasonable returns, putting yet more
pressure on ecological systems. Aid from donor nations has not
only been inadequate in scale. but too often has reflected the
priorities of the nations giving the aid, rather than the needs
of the recipients.

/ ...
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The Commission has sought ways in which global development can
be put on a sustainable path into the 21st Century. Some 5.000
days will elapse between the publication of our report and the
first day of the 21st Century. What environmental crises lie
in store over those 5.000 days?

During the 1970s. twice as many people suffered each year from
'natural' disasters as during the 1960s. The disasters most
directly associated with environment/development mismanagement
- droughts and floods - affected the most people and increased
most sharply in terms of numbers affected. Some 18.5 million
people were affected by drought annually in the 1960s, 24.4
million in the 1970s. There were 5.2 million flood victims
yearly in the 1960s. 15.4 million in the 1970s. Numbers of
victims of cyclones and earthquakes also shot up as growing
numbers of poor people built unsafe houses on dangerous ground.

The results are not in for the 1980s. But we have seen 35
million afflicted by drought in Africa alone and tens of
millions affected by the better managed and thus
less-publicized Indian drought. Floods have poured off the
deforested Andes and Himalayas with increasing force. The
1980s seem destined to sweep this dire trend on into a
crisis-filled 1990s.

20. The production base of other developing world areas suffers
similarly from both local failures and from the workings of
international economic systems. As a consequence of the 'debt
crisis' of Latin America. that continent's natural resources are
now being used not for development but to meet financial
obligations to creditors abroad. This approach to the debt
problem is short-sighted from several standpoints: economic.
political. and environmental. It requires relatively poor
countries simultaneously to accept growing poverty while
exporting growing amounts of scarce resources.

21. A majority of developing countries now have lower per
capita incomes than when the decade began. Rising poverty and
unemployment have increased pressure on environmental resources
as more people have been forced to rely more directly upon them.
Many governments have cut back efforts to protect the environment
and to bring ecological considerations into development planning.

22. The deepening and widening environmental crisis presents a
threat to national security - and even survival - that may be
greater than well-armed. ill-disposed neighbours and unfriendly
alliances. Already in parts of Latin America. Asia. the Middle
East. and Africa. environmental decline is becoming a source of
political unrest and international tension. The recent
destruction of much of Africa'S dryland agricultural production
was more severe than if an invading army had pursued a
scorched-earth policy. Yet most of the affected governments
still spend far more to protect their people from invading armies
than from the invading desert.
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23. Globally. military expenditures total about $1 trillion a
year and continue to qrow. In many countries. military spendinq
conSUmes such a hiqh proportion of GNP that it itself does great
damage to these societies' development efforts. Governments tend
to base their approaches to 'security' on traditional
definitions. This is most obvious in the attempts to achieve
security through the development of potentially planet-destroying
nuclear weapons systems. Studies suggest that the cold and dark
nuclear winter followinq even a limited nuclear war could destroy
plant and animal ecosystems and leave any human survivors
occupying a devastated planet very different from the one they
inherited.

24. The armS race - in all parts of the world - pre-empts
resources that might be used more productively to diminish the
security threats created by environmental conflict and the
resentments that are fuelled by widespread poverty.

25. Many present efforts to quard and maintain human progress.
to meet human needs. and to realize human ambitions are simply
unsustainable - in both the rich and poor nations. They draw too
heavily, too quickly. on already overdrawn environmental resource
accounts to be affordable far into the future without bankrupting
those accounts. They may show profits on the balance sheets of
our qeneration. but our children will inherit the losses. We
borrow environmental capital from future generations with no
intention or prospect of repaying. They may damn us for our
spendthrift ways, but they can never collect on our debt to
them. We act as we do because we -can get away with it: future
generations do not vote; they have no political or financial
power; they cannot challenge our decisions.

26. But the results of the present profligacy are rapidly
closing the options for future generations. Most of today's
decision makers will be dead before the planet feels the heavier
effects of acid precipitation. global warming, ozone depletion.
or widespread desertification and species loss. Most of the
younq voters of today will still be alive. In the Commission's
hearings it was the young. those who have the most to lose. who
were the harshest critics of the planet's present management.

3. Sustainable Development

27. Humanity has the ability to make development sustainable 
to ensure that it meets the needs of the present without
compromising the ability of future generations to meet their own
needs. The concept of sustainable development does imply limits
- not absolute limits but limitations imposed by the present
state of technoloqy and social organization on environmental
resources and by the ability of the biosphere to absorb the
effects of human activities. But technology and social
organization can be both managed and improved to make way for a
new era of economic growth. The Commission believes that
widespread poverty is no longer inevitable. Poverty is not only
an evil in itself, but sustainable development requires meeting
the basic needs of all and extending to all the opportunity to
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better life. A world in which
be prone to ecological and other

28. Meeting essential needs requires not only a new era of
economic growth for nations in which the majority are poor. but
an assurance that those poor get their fair share of the
resources required to sustain that growth. Such equity would be
aided by political systems that secure effective citizen
participation in decision making and by greater democracy in
international decision making.

29. Sustainable global development requires that those who are
more affluent adopt life-styles within the planet's ecological
means - in their use of energy. for example. Further. rapidly
growing populations can increase the pressure on resources and
slow any rise in living standards: thus sustainable development
can only be pursued if population size and growth are in harmony
with the changing productive potential of the ecosystem.

30. Yet in the end. sustainable development is not a fixed
state of harmony. but rather a process of change in which the
exploitation of resources. the direction of investments. the
orientation of technological development. and institutional
change are made consistent with future as well as present needs.
We do not pretend that the process is easy or straightforward.
Painful choices have to be made. Thus. in the final analysis.
sustainable development must rest on political will.

4. The Institutional Gaps

31. The objective of sustainable development and the integrated
nature of the global environment/development challenges pose
problems for institutions. national and international. that were
established on the basis of narrow preoccupations and
compartmentalized concerns. Governments' general response to the
speed and scale of global changes has been a reluctance to
recognize sufficiently the need to change themselves. The
challenges are both interdependent and integrated. requiring
comprehensive approaches and popular participation.

32. Yet most of the institutions facing those challenges tend
to be independent. fragmented. working to relatively narrow
mandates with closed decision processes. Those responsible for
managing natural resources and protecting the environment are
institutionally separated from those responsible for managing the
economy. The real world of interlocked economic and ecological
systems will not change: the policies and institutions concerned
must.

33. There is a growing need for effective international
cooperation to manage ecological and economic interdependence.
Yet at the same time. confidence in international organizations
is diminishing and support for them dwindling.

I . ..
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The challenge lies in step three, where a court must determine the spirit and pur-
pose of the provisions relied on by the taxpayer and whether the taxpayer's
transaction can fairly be said to frustrate that spirit and purpose. The Court ex-
plains this step as follows:

The first part ofthe inquiry under s. 245(4) requires the court to look beyond the
mere text ofthe provisions and undertake a contextual and purposive approach to
interpretation in order to find meaning that harmonizes the wording, object, spirit
and purpose of the provisions of the Income Tax Act. There is nothing novel in
this. Even where the meaning of particular provisions may not appear to be am-
biguous at first glance, statutory context and purpose may reveal or resolve latent
ambiguities. "After all, language can never be interpreted independently of its
context, and legislative purpose is part of the context. It would seem to follow
that consideration of legislative purpose may not only resolve patent ambiguity,
but may, on occasion, reveal ambiguity in apparently plain language."36 ... In or-
der to reveal and resolve any latent ambiguities in the meaning of provisions of
the Income Tax Act, the courts must undertake a unified textual, contextual and
purposive approach to statutory interpretation.

As the Court here indicates, the key to controlling inappropriate tax avoidance is
purposive and contextual analysis 

- 
the very approach mandated by Driedger's

modern principle. It remains to be seen what impact this new basis for applying
the modern principle to fiscal legislation will have on the practice of the court.

CHAPTER 20

International Law

INrRoouctIoN

In recent years international law has expanded both in the scope ofthe matters it
addresses and its impact on the lives of individuals around the world. It has be-

come an increasingly important source of domestic law in most countries. It has

been relied on extensively in interpreting the Charter. And it is now common to

invoke it as an aid in interpreting domestic legislation.'

This chapter looks at the ways international law is currently used in statutory

interpretation under two broad headings: (1) presumed compliance with interna-

tional law and (2) the interpretation of implementing legislation.

The presumption that legislatures intend to comply with international law ap-

plies to all legislation, federal and provincial, Acts and regulations, whether or

not it is implementing legislation. In so far as customary international law is
received into the common law,'? legislatures are also presumed to comply with it
under the presumption of compliance with the common law. A number of issues

arise in considering presumed compliance with international law. One is
whether the text to be interpreted must be judged ambiguous before the pre-

sumption is properly invoked. A second is the basis of the presumption: whether

it is grounded in common law constitutional law norrns, in probable legislative

intent, or in both.
Implementing legislation is legislation that is enacted for the purpose of giv-

ing effect to international law, usually to a treaty or other agreement. Legisla-

tures use a range of implementation techniques, from incorporation by reference

into domestic legislation at one pole to relying on existing domestic legislation

at the other. The primary issue that arises in this context is whether, and how,

the interpretation of implementing legislation differs from the interpretation of
other domestic legislation.

For an overview of the evolving impact of international law on Canadian law, see The Global-

ized. Rule of Law: Relationships Between Intemational and Domestic Law, ed. O. Fitzgerald

(Toronto: Irwin Law, 2006).

ln R. v. Hape, t20071 S.C.J. No. 26, t20071 2 S.C.R. 292, atpata.35ff (S.C'C.), a majoritv of
the Supreme Court of Canada accepts the doctrine of automatic cofitmon law adoption of cus-

tomary intemational law.36 P.W. Hogg and J.E. Magee, Principles of Canadian Income Tax Law (4th ed.2002), at p. 563
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PRTsuuBo CoupuaNcE wITH INTERNATIoNAL LAw

Governing principle. Although international law is not binding on canadian
legislatures, it is presumed that legislation enacted both federally and provin-
cially is meant to comply with international law generally and with canada's
international law obligations in particular. This presumption was broadly stated
in salomon v. commissioners of Customs and Excise, where Lord Diprock
wrote:

... there is a prima facie presumption that Parliament does not intend to act in
breach of intemational law, including therein specific treaty obligations; and if
one of the meanings which can reasonably be ascribed to the legislation is con-
sonant with the treaty obligations and another or others are not, the meaning
which is consonant is to be preferred.3

Itt Daniels v. White, Pigeon J. wrote:

... this is a case for the application of the rule of construction that Parliament is
not presumed to legislate in breach of a treaty or in any manner inconsistent with
the comity of nations and the established rules of international law.a

More recently, in R. v. Sharpe, Mclachlin C.J. wrote:

while this court has recognized that, generally, international norms are not bind-
ing without legislative implementation, they are relevant sources for interpreting
rights domestically. . ..

... [A] balancing of competing interests [in domestic legislation] must be in_
formed by canada's international obligations. The fact that a value has the status
of an intemational human right is indicative of the high degree of importance
with which it must be considered. . ..5

rn Rahaman v. canada (Minister of Citizenship and Immigration), Evans J.A.
wrote:

Nowadays, there is no doubt that, even when not incorporated by an Act of par-
liament into canadian law, international norms are part of the context within
which domestic statutes are to be interpreted....6

1196712 Q.B. 116, ar143-44 (C.A.).

[1968] S.C.J. No. 33, [1968] S.C.R. 517, at 541 (S.C.C.).

[2002] S.C.J. No. 3, [2001] 1 S.C.R. 45, at paras. 175-76 (S.C.C.).

[2002] F.C.J. No. 302, 211 D.L.R. (4rh) 455, at 469 (F.C.A.). See R. v. Hape,120071S.C.J. No.
26' t2007) 2 s.c.R. 292, atpara.53 (s.c.C.), per LeBel J.: "It is a well-established principle of
statutory interprctation that legislation wili be presumed to conform to international law. The
presumption of conformity is based on the rule of judicial policy that, as a matter of law, courts
will strive to avoid constructions of domestic 1aw pursuant to which the state wouid be in vio-
lation of its intemational obligations, unless the wording of the statute clearly compels that re-
sult." See also GreCon Dimter Inc. v. J.R. Normand Inc.,l2}05l S.C.J. No. 46,1200512 S.C.R.
401, at para. 39 (S.C.C.); Mugesera v. Canada (Minister of Citizenship and Immigration),
t20051 S.C.J. No. 39, [2005] 2 S.C.R. 100, at para. 82 (S.C.C.); Renvoi relatif au projet de loi

3

4

5

6
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As these authorities indicate, there are two aspects to the presumption of
compliance with intemational law. First, the legislature is presumed to comply

with the obligations owed by Canada as a signatory of international instruments

and more generally as a member of the international community. In choosing

among possible interpretations, therefore, courts avoid an interpretation that

would put Canada in breach of its international obligations. Second, the legisla-

ture is presumed to respect the values and principles enshrined in international

law, both customary and conventional. These constitute a part of the legal con-

text in which legislation is enacted and read. In so far as possible, therefore, an

interpretation that reflects these values and principles is preferred.T

There are a number of justifications for interpreters to presume compliance

with international law when interpreting domestic legislation. One is the inter-

preter's duty to give effect to the intentions of the legislature. There is every

reason to suppose that in the ordinary course of events legislatures have no wish

to disregard international law or to violate Canada's international law obliga-

tions. The results of doing so can be costly for governments and for citizens as

well. Second, interpretations that bring domestic law into harmony with interna-

tional law support the rule of law, an important constitutional value. Finally, like
common law and the entrenched constitution, international law is an important

source of the norms that constitute the evolving legal tradition in which both

law-making and interpretation occur.8

Ensuring compliance with Cunada's obligatinns. In Zingre v. R.,e the Supreme

Court of Canada relied on an 1880 extradition treaty with Switzerland to inter-

pret s. 43 of the Canada Evidence Act. The section provided for Canadian

courts, upon application, to receive testimony from witnesses under oath for the

purpose of assisting "any court or tribunal of competent jurisdiction ... in any

foreign country, before which any civil, commercial or criminal matter is pend-

ing". The issue in the case was whether a request to receive testimony made by

the Swiss Federal Office for Police Matters met the requirements of the section.

The section was interpreted broadly to ensure compliance with Canada's obliga-

tions under the 1880 Treaty. In discussing the significance of the treaty, Dickson

J. wrote:

C-7 sur le systdme de justice pdnale pour les adolescents, t20031 J.Q. no 2850, at paras. 92-93

(Que. C.A.).
This account of the presumption of compliance, emphasizing its double aspect, was accepted

by the majority of the Supreme Court of Canada in R. v' Hape, supra note 2, 
^t 

para 53. Com-

pare the judicial treatment of compliance with the Charter, discussed in Chapter 16, at pp.

459ff.
For further discussion of the basis of presumed compliance with international law, see St6-

phane Beaulac, "Intemational Law and Statutory Interpretation: Up with Context, Down with

Presumption," in Globalized Rule of I'aw, at pp. 33lff.; John Mark Keyes and Ruth Sullivan,

"A Legislative Perspective on the Interaction of Intemationai and Domestic Law" in Global-

ized RuIe of ktw, at pp. 277ff; Gibran van Ert, Using International ktw in Canadian Courts

(The Hague: Kluwer Law Intemational, 2002), at pp. 99ff.

[1981] S.C.J. No. 89, [1981] 2 S.C.R.392 (S.C.C.).
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'.. the case at bar does not rest merely on the notion of "comity". It rests on
treaty. In responding affirmatively to the request which has been made the court
will be recognizing and giving effect to a duty to which canada is subject, by
treaty, under international law.... It is the duty of the court, in interpreting the
1 880 Treaty and s. 43 of the canada Evidence Act to give them a fair and liberal
interpretation with a view to futfilling canada's intemational obligations.r.

counsel for the accused argued that the requirements of s. 43 had not been
met because the request of the Swiss authorities did not issue from a court or
tribunal. Dickson J. replied:

Section 43 simply requires that there Ce "an application".... The section does not
speak of a specific application or request from a tribunal. I would interpret s. 43
in light of Article I of the 1880 Treaty, which recites that the commissions of ex-
amination shall be transmitted through the 'proper Diplomatic channel,,. I con-
sider that the Federal office for police Matters ... is the "proper Diplomatic
channel", in light of the fact that the Swiss chief of Federal police was one of the
signatories of the 1880 Treaty. Since the request complied with the Treaty, I
would consider it sufficient for the purposes of s. 43 of the Act.t1

Counsel also suggested that the investigating magistrates in Switzerland to
whom the canadian testimony would be sent performed policing rather than
judicial functions and were therefore not a "court or tribunal" within the mean-
ing of the section. Dickson J. answered:

It appears that this procedure [the procedure conducted by the Swiss investigar
ing magistratesl was contemplated in the 1880 Treaty. Article I speaks of '.com-
missions of examination directed by the Swiss judge". The Article speaks of a
'Judge" and not of a "court". we must assume that the drafters of the Treaty
were familiar with the Swiss criminal procedure and the reference to a ,,Swiss

judge" must have been to an examining magistrate charged with taking evidence
from witnesses.r2

In responding to both points, Dickson J. went directly to the Treaty and inter-
preted its text in light of its purpose to discover what meaning and scope should
be given to words in the domestic legislation. Dickson J. also relied on the
Treaty as evidence of legislative purpose. certain interpretations suggested by
counsel were rejected because to adopt them would have frustrated the purpose
ofthe 1880 Treatyl3 or rendered it ineffectual.ra

rn ordon Estate v. Grail,ls the Supreme court of canada relied on interna-
tional law to resolve a conflict between two provisions of the Canada shipping

to lbid., atz37.t' Ibid., at234.
12 lbid.,at236-
13 lbid., at234.14 lbid.,at235.

" [1998] S.c.J. No. 84, t199sl 3 s.c.R.437 (s.c.c.).
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Act.InPart XII of the Act, which deals with collisions between vessels (includ-

ing collisions resulting in death), s. 572 provided:

572. (l) No action is maintainable ... for damages for loss of life or personal in-

juries suffered by any person on board [a] vessel, caused by the fault of lanother]

vessel, ... unless proceedings therein are commenced within two yeals from the

date when the damage or loss or injury was caused'

However, in Part XIV of the Act, dealing with dependants' fatal accident claims,

s. 649 provided:

649. . . . [E]very action shall be commenced not later than twelve months after the

death of a deceased.

Rather than attempting to resolve this conflict by applying the standard para-

mountcy rules, the courl relied on the presumption of compliance with interna-

tional law:

[A] clear policy rationale for the enactment of what is now s. 5'72 of the Canada

Shipping Acr [is] that Parliament ... has sought to honour its international treaty

obligations with respect to maritime collisions.t6

As Iacobucci and Major JJ. explained, at international law by virtue of art. 7 of

the International Convention for the Unification of Certain Rules of I'aw with

respect to Collisions betvveen Vessels (the Brussels Convention), the limitation

p"iioa governing actions for damages arising out of negligently caused colli-

sions has always been two years. Canada became bound by the Brussels Con-

vention when it was pafi of the British Empire. In 1934, when the Canada

Shipping Act was first enacted, Parliament adopted the two-year period and it
has remained unchanged over the years. Iacobucci and Major JJ. could therefore

conclude: "The two-year limitation period first specified in the Brussels Con-

vention thus remains in effect, in accordance with Canada's international obliga-

tions" and in accordance with the presumption that the legislature intends to

comply with those obligations. "
Like many presumptions of legislative intent, the presumption of compliance

with international law operates in some circumstances as a rule-avoidance tech-

nique.'8 In Reference re Powers of ottawa (city) & Rockclffi Park (village) to

Levy Rates on Foreign Legations and High Commissioners' Residences,'e for

example, the Supreme Court of Canada concluded that legislation imposing a

tu^ on property within a municipality, although couched in general terms, must

be interpreted to preserve the privileges and immunities enjoyed by foreign

states under international law. This meant that property owned by foreign lega-

tions was not subject to the legislation.

tu lbid., at para. 128.
t1 lbid.,atpara.131.
t* Any preir.mption that tends to narrow the scope of a ru1e has this effect. See, for example, the

application rules discussed in Chapters 24-26'

'n l7g43l S.C.J. No. 19,ll943l s.c.R. 208, at 231 (S.C.C.).
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Similarly, in Re Canada ktbour Code,'o the Supreme Court of Canada held

that the effect of the immunity enjoyed by the United States as a sovereign

power operating a military base in Canada was to render the Canada I'abour
Code inapplicable to Canadian nationals employed at the base. La Forest J.

wrote:

... PSAC [the Public Service Alliance of Canada] points out that the effect of
granting immunity to the United States is to deprive Canadian employees of their
right to the protection of labour relations legislation, a right enjoyed by all other

Canadians. However, this regrettable result is a necessary consequence of Can-

ada's commitment to policies of international comity and reciprocity.... Indeed,

more than mere comity comes into play here. As noted, it is required by Can-

ada's obligation under the Lease - an intemational agreement.2r

International law as legal context. In a number of recent cases, the Supreme

Court of Canada has emphasized the relevance of international law norms in the

interpretation of domestic law and particularly in the exercise of discretion con-

ferred by domestic law. In Baker v. Canada (Minister of Citizenship and Immi-
gration),22 for example, a majority of the Court agreed that the legal norms

expressed in a treaty that had been ratified but not implemented by Canada were

relevant in assessing the legality of the Minister's exercise of discretion under s.

114 of the Immigration Act and the regulations made by authority of that sec-

tion.23 L'Heureux-Dub6 J. wrote:

In my opinion, a reasonable exercise of the power conferred by the section re-

quires close attention to the interests and needs of children....

Another indicator of the importance of considering the interests of children

when making a compassionate and humanitarian decision is the ratification by
Canada of the Convention on the Rights of the Child, and the recognition of the

importance of children's rights and the best interests of children in other intema-

tional instruments ratified by Canada. International treaties and conventions are

not part of Canadian law unless they have been implemented by statute.... [The
provisions ofthe Convention on the Rights ofthe Childltherefore have no direct

application within Canadian law.

Nevertheless, the values reflected in international human rights law may help

inform the contextual approach to statutory interpretation and judicial review...-

20 [t992] s.c.J. No. 49,1199212 s.c.R.50 (s.c.c.).
2I lbid., ar91.

" 119991s.c.J. No. 39,lt99l2 s.c.R. 817 (s.c.c.).
23 Section 2.1 of the Immigration Regulations, 1978, SOR/78-172, as amended by SOR/93-44,

provided:

2.1 The Minister is hereby authorized to exempt any person from any regulation made

under subsection 1 14(1) of the Act or otherwise facilitate the admission to Canada of
any person where the Minister is satisfied that the person should be exempted from

that regulation or that the person's admission shouid be facilitated owing to the exis-

tence of compassionate or humanitarian considerations.

... The principles ofthe convention and other international instruments place

special importance on protections for children and childhood, and on particular

consideration of their interests, needs, and rights. They help show the values that

are central in determining whether this decision was a reasonable exercise of the

H & C power.2o

The reliance on international law as legal context was further developed by

the Supreme court of canada in suresh v. canada (Minister of citizenship and

Immigration).2s In Suresh it was established that if the appellant were deported

to his country of origin, he would likely be tortured. Whether he could lawfully

be deported in these circumstances turned in part on the validity of s. 53(1Xb) of

the Iimigration Act and, assuming it to be valid, whether the Minister had prop-

erly exercised the discretion conferred on her by that provision. The section read

as follows:

53. (1) ... no person who is determined .'. to be a Convention refugee' nor any

person who has been determined to be not eligible to have a claim to be a con-

vention refugee on the basis ... [ofl paragraph a6'01(1Xa), shall be removed

from canada to a country where the person's life or freedom would be threatened

. . .. unless

(b)thepersonisamemberofaninadmissibleclassdescribedinparagraph
19(1) ... and the Minister is of the opinion that the person constitutes a danger to

the security of Canada.

A unanimous Court wrote:

The provisions of the Immigration Act dealing with deportation must be consid-

ered in their international context. . .. Similarly, the principles of fundamental jus-

tice expressed in s. 7 of the Charter and the limits on rights that may be justified

under s. I of the Charter cannot be considered in isolation from the international

norms which they reflect. A complete understanding of the Act and the chafter

requires consideration of the international perspective'26

After reviewing a wide range of materials, that perspective was described as

follows:

Although this court is not being asked to pronounce on the status of the prohibi

tion on torture in international law, the fact that such a principle is included in

numerous multilateral instruments, that it does not form part of any known do-

mestic administrative practice, and that it is considered by many academics to be

an emerging, if not estabtshed peremptory nom, suggests that it cannot be easily

derogated from ...

2o Baker v. Canada (Minister of Citizenship and. Immigration), ll999l S.C.J. No' 39' ll999l 2

S.C.R. 817, at paras. 6'7, 69-'7 I (S.C.C').

" lzooz) S.c.J. No. 3,t2002] I s.c.R.3 (s.c.c.).
tu toia., at para. 5g. See also R. v. Sharpe, supra note 5 and R. v. Beaulac, [1999] S.C.J. No. 25'

i19991 1 S.C.R.768, atpara.20 (S.C.C.).



 United Nations A/RES/70/1 

 

General Assembly 
Distr.: General 

21 October 2015 

Seventieth session 

Agenda items 15 and 116 
 

 

15-16301 (E) 

*1516301* Please recycle  

Resolution adopted by the General Assembly on 25 September 2015 

[without reference to a Main Committee (A/70/L.1)] 

70/1. Transforming our world: the 2030 Agenda for 

Sustainable Development 
 

 

 The General Assembly 

 Adopts the following outcome document of the United Nations summit for the 

adoption of the post-2015 development agenda: 

 

 

Transforming our world: the 2030 Agenda for Sustainable 

Development 

 

Preamble 

 This Agenda is a plan of action for people, planet and prosperity. It also seeks 

to strengthen universal peace in larger freedom. We recognize that eradicating 

poverty in all its forms and dimensions, including extreme poverty, is the greatest 

global challenge and an indispensable requirement for sustainable development. 

 All countries and all stakeholders, acting in collaborative partnership, will 

implement this plan. We are resolved to free the human race from the tyranny of 

poverty and want and to heal and secure our planet. We are determined to take the 

bold and transformative steps which are urgently needed to shift the world on to a 

sustainable and resilient path. As we embark on this collective journey, we pledge 

that no one will be left behind. 

 The 17 Sustainable Development Goals and 169 targets which we are 

announcing today demonstrate the scale and ambition of this new universal Agenda. 

They seek to build on the Millennium Development Goals and complete what they 

did not achieve. They seek to realize the human rights of all and to achieve gender 

equality and the empowerment of all women and girls. They are integrated and 

indivisible and balance the three dimensions of sustainable development: the 

economic, social and environmental. 

 The Goals and targets will stimulate action over the next 15 years in areas of 

critical importance for humanity and the planet. 
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People 

 

 We are determined to end poverty and hunger, in all their forms and 

dimensions, and to ensure that all human beings can fulfil their potential in dignity 

and equality and in a healthy environment. 

 

 

Planet 

 

 We are determined to protect the planet from degradation, including through 

sustainable consumption and production, sustainably managing its natural resources 

and taking urgent action on climate change, so that it can support the needs of the 

present and future generations. 

 

 

Prosperity 

 

 We are determined to ensure that all human beings can enjoy prosperous and 

fulfilling lives and that economic, social and technological progress occurs in 

harmony with nature. 

 

 

Peace 

 

 We are determined to foster peaceful, just and inclusive societies which are 

free from fear and violence. There can be no sustainable development without peace 

and no peace without sustainable development. 

 

 

Partnership 

 

 We are determined to mobilize the means required to implement this Agenda 

through a revitalized Global Partnership for Sustainable Development, based on a 

spirit of strengthened global solidarity, focused in particular on the needs of the 

poorest and most vulnerable and with the participation of all countries, all 

stakeholders and all people. 

 

 The interlinkages and integrated nature of the Sustainable Development Goals 

are of crucial importance in ensuring that the purpose of the new Agenda is realized. 

If we realize our ambitions across the full extent of the Agenda, the lives of all will 

be profoundly improved and our world will be transformed for the better. 
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Declaration 

Introduction 

1. We, the Heads of State and Government and High Representatives, meeting at 

United Nations Headquarters in New York from 25 to 27 September 2015 as the 

Organization celebrates its seventieth anniversary, have decided today on new 

global Sustainable Development Goals. 

2. On behalf of the peoples we serve, we have adopted a historic decision on a 

comprehensive, far-reaching and people-centred set of universal and transformative 

Goals and targets. We commit ourselves to working tirelessly for the full 

implementation of this Agenda by 2030. We recognize that eradicating poverty in all 

its forms and dimensions, including extreme poverty, is the greatest global challenge 

and an indispensable requirement for sustainable development. We are committed to 

achieving sustainable development in its three dimensions – economic, social and 

environmental – in a balanced and integrated manner. We will also build upon the 

achievements of the Millennium Development Goals and seek to address their 

unfinished business. 

3. We resolve, between now and 2030, to end poverty and hunger everywhere; to 

combat inequalities within and among countries; to build peaceful, just and 

inclusive societies; to protect human rights and promote gender equality and the 

empowerment of women and girls; and to ensure the lasting protection of the planet 

and its natural resources. We resolve also to create conditions for sustainable, 

inclusive and sustained economic growth, shared prosperity and decent work for all, 

taking into account different levels of national development and capacities. 

4. As we embark on this great collective journey, we pledge that no one will be 

left behind. Recognizing that the dignity of the human person is fundamental, we 

wish to see the Goals and targets met for all nations and peoples and for all 

segments of society. And we will endeavour to reach the furthest behind first. 

5. This is an Agenda of unprecedented scope and significance. It is accepted by 

all countries and is applicable to all, taking into account different national realities, 

capacities and levels of development and respecting national policies and priorities. 

These are universal goals and targets which involve the entire world, developed and 

developing countries alike. They are integrated and indivisible and balance the three 

dimensions of sustainable development. 

6. The Goals and targets are the result of over two years of intensive public 

consultation and engagement with civil society and other stakeholders around the 

world, which paid particular attention to the voices of the poorest and most 

vulnerable. This consultation included valuable work done by the Open Working 

Group of the General Assembly on Sustainable Development Goals and by the United 

Nations, whose Secretary-General provided a synthesis report in December 2014. 

 

Our vision 

7. In these Goals and targets, we are setting out a supremely ambitious and 

transformational vision. We envisage a world free of poverty, hunger, disease and 

want, where all life can thrive. We envisage a world free of fear and violence. 

A world with universal literacy. A world with equitable and universal access to 

quality education at all levels, to health care and social protection, where physical, 

mental and social well-being are assured. A world where we reaffirm our 

commitments regarding the human right to safe drinking water and sanitation and 
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where there is improved hygiene; and where food is sufficient, safe, affordable and 

nutritious. A world where human habitats are safe, resilient and sustainable and 

where there is universal access to affordable, reliable and sustainable energy. 

8. We envisage a world of universal respect for human rights and human dignity, 

the rule of law, justice, equality and non-discrimination; of respect for race, 

ethnicity and cultural diversity; and of equal opportunity permitting the full 

realization of human potential and contributing to shared prosperity. A world which 

invests in its children and in which every child grows up free from violence and 

exploitation. A world in which every woman and girl enjoys full gender equality and 

all legal, social and economic barriers to their empowerment have been removed. 

A just, equitable, tolerant, open and socially inclusive world in which the needs of 

the most vulnerable are met. 

9. We envisage a world in which every country enjoys sustained, inclusive and 

sustainable economic growth and decent work for all. A world in which 

consumption and production patterns and use of all natural resources – from air to 

land, from rivers, lakes and aquifers to oceans and seas – are sustainable. One in 

which democracy, good governance and the rule of law, as well as an enabling 

environment at the national and international levels, are essential for sustainable 

development, including sustained and inclusive economic growth, social 

development, environmental protection and the eradication of poverty and hunger. 

One in which development and the application of technology are climate-sensitive, 

respect biodiversity and are resilient. One in which humanity lives in harmony with 

nature and in which wildlife and other living species are protected. 

 

Our shared principles and commitments 

10. The new Agenda is guided by the purposes and principles of the Charter of the 

United Nations, including full respect for international law. It is grounded in the 

Universal Declaration of Human Rights, 1 international human rights treaties, the 

Millennium Declaration2 and the 2005 World Summit Outcome.3 It is informed by 

other instruments such as the Declaration on the Right to Development.4 

11. We reaffirm the outcomes of all major United Nations conferences and 

summits which have laid a solid foundation for sustainable development and have 

helped to shape the new Agenda. These include the Rio Declaration on Environment 

and Development, 5  the World Summit on Sustainable Development, the World 

Summit for Social Development, the Programme of Action of the International 

Conference on Population and Development,6 the Beijing Platform for Action7 and 

the United Nations Conference on Sustainable Development. We also reaffirm the 

follow-up to these conferences, including the outcomes of the Fourth United 

_______________ 

1 Resolution 217 A (III). 
2 Resolution 55/2. 
3 Resolution 60/1. 
4 Resolution 41/128, annex. 
5
 Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 3–14 June 

1992, vol. I, Resolutions Adopted by the Conference (United Nations publication, Sales No. E.93.I.8 and 
corrigendum), resolution 1, annex I. 
6
 Report of the International Conference on Population and Development, Cairo, 5–13 September 1994 

(United Nations publication, Sales No. E.95.XIII.18), chap. I, resolution 1, annex. 
7
 Report of the Fourth World Conference on Women, Beijing, 4–15 September 1995 (United Nations 

publication, Sales No. E.96.IV.13), chap. I, resolution 1, annex II. 
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Nations Conference on the Least Developed Countries, the third International 

Conference on Small Island Developing States, the second United Nations 

Conference on Landlocked Developing Countries and the Third United Nations 

World Conference on Disaster Risk Reduction. 

12. We reaffirm all the principles of the Rio Declaration on Environment and 

Development, including, inter alia, the principle of common but differentiated 

responsibilities, as set out in principle 7 thereof. 

13. The challenges and commitments identified at these major conferences and 

summits are interrelated and call for integrated solutions. To address them 

effectively, a new approach is needed. Sustainable development recognizes that 

eradicating poverty in all its forms and dimensions, combating inequality within and 

among countries, preserving the planet, creating sustained, inclusive and sustainable 

economic growth and fostering social inclusion are linked to each other and are 

interdependent. 

Our world today 

14. We are meeting at a time of immense challenges to sustainable development. 

Billions of our citizens continue to live in poverty and are denied a life of dignity. There 

are rising inequalities within and among countries. There are enormous disparities of 

opportunity, wealth and power. Gender inequality remains a key challenge. 

Unemployment, particularly youth unemployment, is a major concern. Global health 

threats, more frequent and intense natural disasters, spiralling conflict, violent 

extremism, terrorism and related humanitarian crises and forced displacement of 

people threaten to reverse much of the development progress made in recent decades. 

Natural resource depletion and adverse impacts of environmental degradation, 

including desertification, drought, land degradation, freshwater scarcity and loss of 

biodiversity, add to and exacerbate the list of challenges which humanity faces. 

Climate change is one of the greatest challenges of our time and its adverse impacts 

undermine the ability of all countries to achieve sustainable development. Increases in 

global temperature, sea level rise, ocean acidification and other climate change 

impacts are seriously affecting coastal areas and low-lying coastal countries, including 

many least developed countries and small island developing States. The survival of 

many societies, and of the biological support systems of the planet, is at risk. 

15. It is also, however, a time of immense opportunity. Significant progress has 

been made in meeting many development challenges. Within the past generation, 

hundreds of millions of people have emerged from extreme poverty. Access to 

education has greatly increased for both boys and girls. The spread of information 

and communications technology and global interconnectedness has great potential to 

accelerate human progress, to bridge the digital divide and to develop knowledge 

societies, as does scientific and technological innovation across areas as diverse as 

medicine and energy. 

16. Almost 15 years ago, the Millennium Development Goals were agreed. These 

provided an important framework for development and significant progress has been 

made in a number of areas. But the progress has been uneven, particularly in Africa, 

least developed countries, landlocked developing countries and small island 

developing States, and some of the Millennium Development Goals remain off-

track, in particular those related to maternal, newborn and child health and to 

reproductive health. We recommit ourselves to the full realization of all the 

Millennium Development Goals, including the off-track Millennium Development 

Goals, in particular by providing focused and scaled-up assistance to least 
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developed countries and other countries in special situations, in line with relevant 

support programmes. The new Agenda builds on the Millennium Development 

Goals and seeks to complete what they did not achieve, particularly in reaching the 

most vulnerable. 

17. In its scope, however, the framework we are announcing today goes far beyond 

the Millennium Development Goals. Alongside continuing development priorities 

such as poverty eradication, health, education and food security and nutrition, it sets 

out a wide range of economic, social and environmental objectives. It also promises 

more peaceful and inclusive societies. It also, crucially, defines means of 

implementation. Reflecting the integrated approach that we have decided on, there 

are deep interconnections and many cross-cutting elements across the new Goals 

and targets. 

 

The new Agenda 

18. We are announcing today 17 Sustainable Development Goals with 
169 associated targets which are integrated and indivisible. Never before have world 
leaders pledged common action and endeavour across such a broad and universal 
policy agenda. We are setting out together on the path towards sustainable 
development, devoting ourselves collectively to the pursuit of global development 
and of “win-win” cooperation which can bring huge gains to all countries and all 
parts of the world. We reaffirm that every State has, and shall freely exercise, full 
permanent sovereignty over all its wealth, natural resources and economic activity. 
We will implement the Agenda for the full benefit of all, for today’s generation and 
for future generations. In doing so, we reaffirm our commitment to international law 
and emphasize that the Agenda is to be implemented in a manner that is consistent 

with the rights and obligations of States under international law. 

19. We reaffirm the importance of the Universal Declaration of Human Rights, as 
well as other international instruments relating to human rights and international 
law. We emphasize the responsibilities of all States, in conformity with the Charter 
of the United Nations, to respect, protect and promote human rights and 
fundamental freedoms for all, without distinction of any kind as to race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, 

birth, disability or other status. 

20. Realizing gender equality and the empowerment of women and girls will make 
a crucial contribution to progress across all the Goals and targets. The achievement 
of full human potential and of sustainable development is not possible if one half of 
humanity continues to be denied its full human rights and opportunities. Women and 
girls must enjoy equal access to quality education, economic resources and political 
participation as well as equal opportunities with men and boys for employment, 
leadership and decision-making at all levels. We will work for a significant increase 
in investments to close the gender gap and strengthen support for institutions in 
relation to gender equality and the empowerment of women at the global, regional 
and national levels. All forms of discrimination and violence against women and 
girls will be eliminated, including through the engagement of men and boys. The 
systematic mainstreaming of a gender perspective in the implementation of the 

Agenda is crucial. 

21. The new Goals and targets will come into effect on 1 January 2016 and will 
guide the decisions we take over the next 15 years. All of us will work to implement 
the Agenda within our own countries and at the regional and global levels, taking 
into account different national realities, capacities and levels of development and 
respecting national policies and priorities. We will respect national policy space for 
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sustained, inclusive and sustainable economic growth, in particular for developing 
States, while remaining consistent with relevant international rules and commitments. 
We acknowledge also the importance of the regional and subregional dimensions, 
regional economic integration and interconnectivity in sustainable development. 
Regional and subregional frameworks can facilitate the effective translation of 

sustainable development policies into concrete action at the national level. 

22. Each country faces specific challenges in its pursuit of sustainable 
development. The most vulnerable countries and, in particular, African countries, 
least developed countries, landlocked developing countries and small island 
developing States, deserve special attention, as do countries in situations of conflict 
and post-conflict countries. There are also serious challenges within many middle-

income countries. 

23. People who are vulnerable must be empowered. Those whose needs are 
reflected in the Agenda include all children, youth, persons with disabilities (of 
whom more than 80 per cent live in poverty), people living with HIV/AIDS, older 
persons, indigenous peoples, refugees and internally displaced persons and 
migrants. We resolve to take further effective measures and actions, in conformity 
with international law, to remove obstacles and constraints, strengthen support and 
meet the special needs of people living in areas affected by complex humanitarian 

emergencies and in areas affected by terrorism. 

24. We are committed to ending poverty in all its forms and dimensions, including 
by eradicating extreme poverty by 2030. All people must enjoy a basic standard of 
living, including through social protection systems. We are also determined to end 
hunger and to achieve food security as a matter of priority and to end all forms of 
malnutrition. In this regard, we reaffirm the important role and inclusive nature of 
the Committee on World Food Security and welcome the Rome Declaration on 
Nutrition and the Framework for Action.8 We will devote resources to developing 
rural areas and sustainable agriculture and fisheries, supporting smallholder farmers, 
especially women farmers, herders and fishers in developing countries, particularly 

least developed countries. 

25. We commit to providing inclusive and equitable quality education at all 
levels – early childhood, primary, secondary, tertiary, technical and vocational 
training. All people, irrespective of sex, age, race or ethnicity, and persons with 
disabilities, migrants, indigenous peoples, children and youth, especially those in 
vulnerable situations, should have access to life-long learning opportunities that 
help them to acquire the knowledge and skills needed to exploit opportunities and to 
participate fully in society. We will strive to provide children and youth with a 
nurturing environment for the full realization of their rights and capabilities, helping 
our countries to reap the demographic dividend, including through safe schools and 

cohesive communities and families. 

26. To promote physical and mental health and well-being, and to extend life 
expectancy for all, we must achieve universal health coverage and access to quality 
health care. No one must be left behind. We commit to accelerating the progress 
made to date in reducing newborn, child and maternal mortality by ending all such 
preventable deaths before 2030. We are committed to ensuring universal access to 
sexual and reproductive health-care services, including for family planning, 
information and education. We will equally accelerate the pace of progress made in 
fighting malaria, HIV/AIDS, tuberculosis, hepatitis, Ebola and other communicable 
diseases and epidemics, including by addressing growing anti-microbial resistance 

_______________ 

8 World Health Organization, document EB 136/8, annexes I and II. 
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and the problem of unattended diseases affecting developing countries. We are 
committed to the prevention and treatment of non-communicable diseases, including 
behavioural, developmental and neurological disorders, which constitute a major 

challenge for sustainable development. 

27. We will seek to build strong economic foundations for all our countries. 
Sustained, inclusive and sustainable economic growth is essential for prosperity. 
This will only be possible if wealth is shared and income inequality is addressed. 
We will work to build dynamic, sustainable, innovative and people-centred 
economies, promoting youth employment and women’s economic empowerment, in 
particular, and decent work for all. We will eradicate forced labour and human 
trafficking and end child labour in all its forms. All countries stand to benefit from 
having a healthy and well-educated workforce with the knowledge and skills needed 
for productive and fulfilling work and full participation in society. We will 
strengthen the productive capacities of least developed countries in all sectors, 
including through structural transformation. We will adopt policies which increase 
productive capacities, productivity and productive employment; financial inclusion; 
sustainable agriculture, pastoralist and fisheries development; sustainable industrial 
development; universal access to affordable, reliable, sustainable and modern energy 

services; sustainable transport systems; and quality and resilient infrastructure. 

28. We commit to making fundamental changes in the way that our societies 
produce and consume goods and services. Governments, international organizations, 
the business sector and other non-State actors and individuals must contribute to 
changing unsustainable consumption and production patterns, including through the 
mobilization, from all sources, of financial and technical assistance to strengthen 
developing countries’ scientific, technological and innovative capacities to move 
towards more sustainable patterns of consumption and production. We encourage 
the implementation of the 10-Year Framework of Programmes on Sustainable 
Consumption and Production Patterns. All countries take action, with developed 
countries taking the lead, taking into account the development and capabilities of 
developing countries. 

29. We recognize the positive contribution of migrants for inclusive growth and 
sustainable development. We also recognize that international migration is a 
multidimensional reality of major relevance for the development of countries of 
origin, transit and destination, which requires coherent and comprehensive 
responses. We will cooperate internationally to ensure safe, orderly and regular 
migration involving full respect for human rights and the humane treatment of 
migrants regardless of migration status, of refugees and of displaced persons. Such 
cooperation should also strengthen the resilience of communities hosting refugees, 
particularly in developing countries. We underline the right of migrants to return to 
their country of citizenship, and recall that States must ensure that their returning 

nationals are duly received. 

30. States are strongly urged to refrain from promulgating and applying any 
unilateral economic, financial or trade measures not in accordance with international 
law and the Charter of the United Nations that impede the full achievement of 
economic and social development, particularly in developing countries. 

31. We acknowledge that the United Nations Framework Convention on Climate 
Change9 is the primary international, intergovernmental forum for negotiating the 
global response to climate change. We are determined to address decisively the 
threat posed by climate change and environmental degradation. The global nature of 

_______________ 

9 United Nations, Treaty Series, vol. 1771, No. 30822. 
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climate change calls for the widest possible international cooperation aimed at 
accelerating the reduction of global greenhouse gas emissions and addressing 
adaptation to the adverse impacts of climate change. We note with grave concern 
the significant gap between the aggregate effect of parties’ mitigation pledges in 
terms of global annual emissions of greenhouse gases by 2020 and aggregate 
emission pathways consistent with having a likely chance of holding the increase in 
global average temperature below 2 degrees Celsius, or 1.5 degrees Celsius above 

pre-industrial levels. 

32. Looking ahead to the twenty-first session of the Conference of the Parties in 
Paris, we underscore the commitment of all States to work for an ambitious and 
universal climate agreement. We reaffirm that the protocol, another legal instrument 
or agreed outcome with legal force under the Convention applicable to all parties 
shall address in a balanced manner, inter alia, mitigation, adaptation, finance, 
technology development and transfer and capacity-building; and transparency of 

action and support. 

33. We recognize that social and economic development depends on the 
sustainable management of our planet’s natural resources. We are therefore 
determined to conserve and sustainably use oceans and seas, freshwater resources, 
as well as forests, mountains and drylands and to protect biodiversity, ecosystems 
and wildlife. We are also determined to promote sustainable tourism, to tackle water 
scarcity and water pollution, to strengthen cooperation on desertification, dust 
storms, land degradation and drought and to promote resilience and disaster risk 
reduction. In this regard, we look forward to the thirteenth meeting of the Conference 

of the Parties to the Convention on Biological Diversity to be held in Mexico. 

34. We recognize that sustainable urban development and management are crucial 
to the quality of life of our people. We will work with local authorities and 
communities to renew and plan our cities and human settlements so as to foster 
community cohesion and personal security and to stimulate innovation and 
employment. We will reduce the negative impacts of urban activities and of chemicals 
which are hazardous for human health and the environment, including through the 
environmentally sound management and safe use of chemicals, the reduction and 
recycling of waste and the more efficient use of water and energy. And we will work 
to minimize the impact of cities on the global climate system. We will also take 
account of population trends and projections in our national rural and urban 
development strategies and policies. We look forward to the upcoming United Nations 

Conference on Housing and Sustainable Urban Development to be held in Quito. 

35. Sustainable development cannot be realized without peace and security; and 
peace and security will be at risk without sustainable development. The new Agenda 
recognizes the need to build peaceful, just and inclusive societies that provide equal 
access to justice and that are based on respect for human rights (including the right 
to development), on effective rule of law and good governance at all levels and on 
transparent, effective and accountable institutions. Factors which give rise to 
violence, insecurity and injustice, such as inequality, corruption, poor governance 
and illicit financial and arms flows, are addressed in the Agenda. We must redouble 
our efforts to resolve or prevent conflict and to support post-conflict countries, 
including through ensuring that women have a role in peacebuilding and State-
building. We call for further effective measures and actions to be taken, in 
conformity with international law, to remove the obstacles to the full realization of 
the right of self-determination of peoples living under colonial and foreign 
occupation, which continue to adversely affect their economic and social 

development as well as their environment. 
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36. We pledge to foster intercultural understanding, tolerance, mutual respect and 
an ethic of global citizenship and shared responsibility. We acknowledge the natural 
and cultural diversity of the world and recognize that all cultures and civilizations 

can contribute to, and are crucial enablers of, sustainable development. 

37. Sport is also an important enabler of sustainable development. We recognize 
the growing contribution of sport to the realization of development and peace in its 
promotion of tolerance and respect and the contributions it makes to the 
empowerment of women and of young people, individuals and communities as well 
as to health, education and social inclusion objectives. 

38. We reaffirm, in accordance with the Charter of the United Nations, the need to 

respect the territorial integrity and political independence of States. 

 

Means of implementation 

39. The scale and ambition of the new Agenda requires a revitalized Global 
Partnership to ensure its implementation. We fully commit to this. This Partnership 
will work in a spirit of global solidarity, in particular solidarity with the poorest and 
with people in vulnerable situations. It will facilitate an intensive global engagement 
in support of implementation of all the Goals and targets, bringing together 
Governments, the private sector, civil society, the United Nations system and other 

actors and mobilizing all available resources. 

40. The means of implementation targets under Goal 17 and under each 
Sustainable Development Goal are key to realizing our Agenda and are of equal 
importance with the other Goals and targets. The Agenda, including the Sustainable 
Development Goals, can be met within the framework of a revitalized Global 
Partnership for Sustainable Development, supported by the concrete policies and 
actions as outlined in the outcome document of the third International Conference 
on Financing for Development, held in Addis Ababa from 13 to 16 July 2015. We 
welcome the endorsement by the General Assembly of the Addis Ababa Action 
Agenda, 10  which is an integral part of the 2030 Agenda for Sustainable 
Development. We recognize that the full implementation of the Addis Ababa Action 
Agenda is critical for the realization of the Sustainable Development Goals and 

targets. 

41. We recognize that each country has primary responsibility for its own 
economic and social development. The new Agenda deals with the means required 
for implementation of the Goals and targets. We recognize that these will include 
the mobilization of financial resources as well as capacity-building and the transfer 
of environmentally sound technologies to developing countries on favourable terms, 
including on concessional and preferential terms, as mutually agreed. Public 
finance, both domestic and international, will play a vital role in providing essential 
services and public goods and in catalysing other sources of finance. We 
acknowledge the role of the diverse private sector, ranging from micro-enterprises 
to cooperatives to multinationals, and that of civil society organizations and 

philanthropic organizations in the implementation of the new Agenda. 

42. We support the implementation of relevant strategies and programmes of 
action, including the Istanbul Declaration and Programme of Action, 11 the SIDS 

_______________ 

10 The Addis Ababa Action Agenda of the Third International Conference on Financing for Development 
(Addis Ababa Action Agenda), adopted by the General Assembly on 27 July 2015 (resolution 69/313, 
annex). 
11

 Report of the Fourth United Nations Conference on the Least Developed Countries, Istanbul, Turkey,  
9–13 May 2011 (A/CONF.219/7), chaps. I and II. 
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Accelerated Modalities of Action (SAMOA) Pathway12 and the Vienna Programme 
of Action for Landlocked Developing Countries for the Decade 2014–2024, 13 and 
reaffirm the importance of supporting the African Union’s Agenda 2063 and the 
programme of the New Partnership for Africa’s Development, 14 all of which are 
integral to the new Agenda. We recognize the major challenge to the achievement of 
durable peace and sustainable development in countries in conflict and post-conflict 
situations. 

43. We emphasize that international public finance plays an important role in 
complementing the efforts of countries to mobilize public resources domestically, 
especially in the poorest and most vulnerable countries with limited domestic 
resources. An important use of international public finance, including official 
development assistance (ODA), is to catalyse additional resource mobilization from 
other sources, public and private. ODA providers reaffirm their respective 
commitments, including the commitment by many developed countries to achieve 
the target of 0.7 per cent of gross national income for official development 
assistance (ODA/GNI) to developing countries and 0.15 per cent to 0.2 per cent of 
ODA/GNI to least developed countries. 

44. We acknowledge the importance for international financial institutions to 
support, in line with their mandates, the policy space of each country, in particular 
developing countries. We recommit to broadening and strengthening the voice and 
participation of developing countries – including African countries, least developed 
countries, landlocked developing countries, small island developing States and 
middle-income countries – in international economic decision-making, norm-setting 
and global economic governance. 

45. We acknowledge also the essential role of national parliaments through their 
enactment of legislation and adoption of budgets and their role in ensuring 
accountability for the effective implementation of our commitments. Governments 
and public institutions will also work closely on implementation with regional and 
local authorities, subregional institutions, international institutions, academia, 
philanthropic organizations, volunteer groups and others. 

46. We underline the important role and comparative advantage of an adequately 
resourced, relevant, coherent, efficient and effective United Nations system in 
supporting the achievement of the Sustainable Development Goals and sustainable 
development. While stressing the importance of strengthened national ownership 
and leadership at the country level, we express our support for the ongoing dialogue 
in the Economic and Social Council on the longer-term positioning of the United 
Nations development system in the context of this Agenda. 

 

Follow-up and review 

47. Our Governments have the primary responsibility for follow-up and review, at 
the national, regional and global levels, in relation to the progress made in 
implementing the Goals and targets over the coming 15 years. To support 
accountability to our citizens, we will provide for systematic follow-up and review 
at the various levels, as set out in this Agenda and the Addis Ababa Action Agenda. 
The high-level political forum under the auspices of the General Assembly and the 
Economic and Social Council will have the central role in overseeing follow-up and 
review at the global level. 

_______________ 

12 Resolution 69/15, annex. 
13 Resolution 69/137, annex II. 
14 A/57/304, annex. 
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48. Indicators are being developed to assist this work. Quality, accessible, timely 
and reliable disaggregated data will be needed to help with the measurement of 
progress and to ensure that no one is left behind. Such data is key to decision-
making. Data and information from existing reporting mechanisms should be used 
where possible. We agree to intensify our efforts to strengthen statistical capacities 
in developing countries, particularly African countries, least developed countries, 
landlocked developing countries, small island developing States and middle-income 
countries. We are committed to developing broader measures of progress to 
complement gross domestic product. 

 

A call for action to change our world 

49. Seventy years ago, an earlier generation of world leaders came together to create 
the United Nations. From the ashes of war and division they fashioned this Organization 
and the values of peace, dialogue and international cooperation which underpin it. The 

supreme embodiment of those values is the Charter of the United Nations. 

50. Today we are also taking a decision of great historic significance. We resolve 
to build a better future for all people, including the millions who have been denied 
the chance to lead decent, dignified and rewarding lives and to achieve their full 
human potential. We can be the first generation to succeed in ending poverty; just as 
we may be the last to have a chance of saving the planet. The world will be a better 

place in 2030 if we succeed in our objectives. 

51. What we are announcing today – an Agenda for global action for the next 
15 years – is a charter for people and planet in the twenty-first century. Children and 
young women and men are critical agents of change and will find in the new Goals a 
platform to channel their infinite capacities for activism into the creation of a better 

world. 

52. “We the peoples” are the celebrated opening words of the Charter of the 
United Nations. It is “we the peoples” who are embarking today on the road to 
2030. Our journey will involve Governments as well as parliaments, the United 
Nations system and other international institutions, local authorities, indigenous 
peoples, civil society, business and the private sector, the scientific and academic 
community – and all people. Millions have already engaged with, and will own, this 
Agenda. It is an Agenda of the people, by the people and for the people – and this, 

we believe, will ensure its success. 

53. The future of humanity and of our planet lies in our hands. It lies also in the 
hands of today’s younger generation who will pass the torch to future generations. 
We have mapped the road to sustainable development; it will be for all of us to 

ensure that the journey is successful and its gains irreversible. 
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Sustainable Development Goals and targets 

54. Following an inclusive process of intergovernmental negotiations, and based 
on the proposal of the Open Working Group on Sustainable Development Goals,15 
which includes a chapeau contextualizing the latter, set out below are the Goals and 
targets which we have agreed. 

55. The Sustainable Development Goals and targets are integrated and indivisible, 
global in nature and universally applicable, taking into account different national 
realities, capacities and levels of development and respecting national policies and 
priorities. Targets are defined as aspirational and global, with each Government 
setting its own national targets guided by the global level of ambition but taking into 
account national circumstances. Each Government will also decide how these 
aspirational and global targets should be incorporated into national planning 
processes, policies and strategies. It is important to recognize the link between 
sustainable development and other relevant ongoing processes in the economic, 
social and environmental fields. 

56. In deciding upon these Goals and targets, we recognize that each country faces 
specific challenges to achieve sustainable development, and we underscore the 
special challenges facing the most vulnerable countries and, in particular, African 
countries, least developed countries, landlocked developing countries and small 
island developing States, as well as the specific challenges facing the middle-
income countries. Countries in situations of conflict also need special attention. 

57. We recognize that baseline data for several of the targets remains unavailable, 
and we call for increased support for strengthening data collection and capacity-
building in Member States, to develop national and global baselines where they do 
not yet exist. We commit to addressing this gap in data collection so as to better 
inform the measurement of progress, in particular for those targets below which do 
not have clear numerical targets. 

58. We encourage ongoing efforts by States in other forums to address key issues 
which pose potential challenges to the implementation of our Agenda, and we 
respect the independent mandates of those processes. We intend that the Agenda and 
its implementation would support, and be without prejudice to, those other 
processes and the decisions taken therein. 

59. We recognize that there are different approaches, visions, models and tools 
available to each country, in accordance with its national circumstances and 
priorities, to achieve sustainable development; and we reaffirm that planet Earth and 
its ecosystems are our common home and that “Mother Earth” is a common 
expression in a number of countries and regions. 

 

_______________ 

15  Contained in the report of the Open Working Group of the General Assembly on Sustainable 
Development Goals (A/68/970 and Corr.1; see also A/68/970/Add.1–3). 
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Sustainable Development Goals 

Goal 1.  End poverty in all its forms everywhere 

Goal 2.  End hunger, achieve food security and improved nutrition and 
promote sustainable agriculture 

Goal 3.  Ensure healthy lives and promote well-being for all at all ages 

Goal 4.  Ensure inclusive and equitable quality education and promote 
lifelong learning opportunities for all 

Goal 5.  Achieve gender equality and empower all women and girls 

Goal 6.  Ensure availability and sustainable management of water and 
sanitation for all 

Goal 7  Ensure access to affordable, reliable, sustainable and modern 
energy for all 

Goal 8.  Promote sustained, inclusive and sustainable economic growth, 
full and productive employment and decent work for all 

Goal 9.  Build resilient infrastructure, promote inclusive and sustainable 
industrialization and foster innovation 

Goal 10.  Reduce inequality within and among countries 

Goal 11.  Make cities and human settlements inclusive, safe, resilient and 
sustainable 

Goal 12.  Ensure sustainable consumption and production patterns 

Goal 13.  Take urgent action to combat climate change and its impacts* 

Goal 14.  Conserve and sustainably use the oceans, seas and marine 
resources for sustainable development 

Goal 15.  Protect, restore and promote sustainable use of terrestrial 
ecosystems, sustainably manage forests, combat desertification, 
and halt and reverse land degradation and halt biodiversity loss 

Goal 16.  Promote peaceful and inclusive societies for sustainable 
development, provide access to justice for all and build 
effective, accountable and inclusive institutions at all levels 

Goal 17.  Strengthen the means of implementation and revitalize the 
Global Partnership for Sustainable Development 

 
* Acknowledging that the United Nations Framework Convention on Climate Change 

is the primary international, intergovernmental forum for negotiating the global 

response to climate change. 
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Goal 1. End poverty in all its forms everywhere 

1.1 By 2030, eradicate extreme poverty for all people everywhere, currently 

measured as people living on less than $1.25 a day 

1.2 By 2030, reduce at least by half the proportion of men, women and children of 

all ages living in poverty in all its dimensions according to national definitions 

1.3 Implement nationally appropriate social protection systems and measures for 

all, including floors, and by 2030 achieve substantial coverage of the poor and the 

vulnerable 

1.4 By 2030, ensure that all men and women, in particular the poor and the 

vulnerable, have equal rights to economic resources, as well as access to basic 

services, ownership and control over land and other forms of property, inheritance, 

natural resources, appropriate new technology and financial services, including 

microfinance 

1.5 By 2030, build the resilience of the poor and those in vulnerable situations and 

reduce their exposure and vulnerability to climate-related extreme events and other 

economic, social and environmental shocks and disasters 

 

 

1.a Ensure significant mobilization of resources from a variety of sources, 

including through enhanced development cooperation, in order to provide adequate 

and predictable means for developing countries, in particular least developed 

countries, to implement programmes and policies to end poverty in all its 

dimensions 

1.b Create sound policy frameworks at the national, regional and international 

levels, based on pro-poor and gender-sensitive development strategies, to support 

accelerated investment in poverty eradication actions 

 

Goal 2. End hunger, achieve food security and improved nutrition and 

promote sustainable agriculture 

2.1 By 2030, end hunger and ensure access by all people, in particular the poor 

and people in vulnerable situations, including infants, to safe, nutritious and 

sufficient food all year round 

2.2 By 2030, end all forms of malnutrition, including achieving, by 2025, the 

internationally agreed targets on stunting and wasting in children under 5 years of 

age, and address the nutritional needs of adolescent girls, pregnant and lactating 

women and older persons 

2.3 By 2030, double the agricultural productivity and incomes of small-scale food 

producers, in particular women, indigenous peoples, family farmers, pastoralists and 

fishers, including through secure and equal access to land, other productive 

resources and inputs, knowledge, financial services, markets and opportunities for 

value addition and non-farm employment 

2.4 By 2030, ensure sustainable food production systems and implement resilient 

agricultural practices that increase productivity and production, that help maintain 

ecosystems, that strengthen capacity for adaptation to climate change, extreme 

weather, drought, flooding and other disasters and that progressively improve land 

and soil quality 

2.5 By 2020, maintain the genetic diversity of seeds, cultivated plants and farmed 

and domesticated animals and their related wild species, including through soundly 
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managed and diversified seed and plant banks at the national, regional and 

international levels, and promote access to and fair and equitable sharing of benefits 

arising from the utilization of genetic resources and associated traditional 

knowledge, as internationally agreed 

 

 

2.a Increase investment, including through enhanced international cooperation, in 

rural infrastructure, agricultural research and extension services, technology 

development and plant and livestock gene banks in order to enhance agricultural 

productive capacity in developing countries, in particular least developed countries 

2.b Correct and prevent trade restrictions and distortions in world agricultural 

markets, including through the parallel elimination of all forms of agricultural 

export subsidies and all export measures with equivalent effect, in accordance with 

the mandate of the Doha Development Round 

2.c Adopt measures to ensure the proper functioning of food commodity markets 

and their derivatives and facilitate timely access to market information, including on 

food reserves, in order to help limit extreme food price volatility 

 

Goal 3. Ensure healthy lives and promote well-being for all at all ages 

3.1 By 2030, reduce the global maternal mortality ratio to less than 70 per 100,000 

live births 

3.2 By 2030, end preventable deaths of newborns and children under 5 years of 

age, with all countries aiming to reduce neonatal mortality to at least as low as 

12 per 1,000 live births and under-5 mortality to at least as low as 25 per 1,000 live 

births 

3.3 By 2030, end the epidemics of AIDS, tuberculosis, malaria and neglected 

tropical diseases and combat hepatitis, water-borne diseases and other 

communicable diseases 

3.4  By 2030, reduce by one third premature mortality from non-communicable 

diseases through prevention and treatment and promote mental health and well-

being 

3.5 Strengthen the prevention and treatment of substance abuse, including narcotic 

drug abuse and harmful use of alcohol 

3.6 By 2020, halve the number of global deaths and injuries from road traffic 

accidents 

3.7 By 2030, ensure universal access to sexual and reproductive health-care 

services, including for family planning, information and education, and the 

integration of reproductive health into national strategies and programmes 

3.8 Achieve universal health coverage, including financial risk protection, access 

to quality essential health-care services and access to safe, effective, quality and 

affordable essential medicines and vaccines for all 

3.9 By 2030, substantially reduce the number of deaths and illnesses from 

hazardous chemicals and air, water and soil pollution and contamination 

 

 

3.a Strengthen the implementation of the World Health Organization Framework 

Convention on Tobacco Control in all countries, as appropriate 

3.b Support the research and development of vaccines and medicines for the 

communicable and non-communicable diseases that primarily affect developing 
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countries, provide access to affordable essential medicines and vaccines, in 

accordance with the Doha Declaration on the TRIPS Agreement and Public Health, 

which affirms the right of developing countries to use to the full the provisions in 

the Agreement on Trade-Related Aspects of Intellectual Property Rights regarding 

flexibilities to protect public health, and, in particular, provide access to medicines 

for all 

3.c Substantially increase health financing and the recruitment, development, 

training and retention of the health workforce in developing countries, especially in 

least developed countries and small island developing States 

3.d Strengthen the capacity of all countries, in particular developing countries, for 

early warning, risk reduction and management of national and global health risks 

 

Goal 4. Ensure inclusive and equitable quality education and promote lifelong 

learning opportunities for all 

4.1 By 2030, ensure that all girls and boys complete free, equitable and quality 

primary and secondary education leading to relevant and effective learning outcomes 

4.2 By 2030, ensure that all girls and boys have access to quality early childhood 

development, care and pre-primary education so that they are ready for primary 

education 

4.3 By 2030, ensure equal access for all women and men to affordable and quality 

technical, vocational and tertiary education, including university 

4.4 By 2030, substantially increase the number of youth and adults who have 

relevant skills, including technical and vocational skills, for employment, decent 

jobs and entrepreneurship 

4.5 By 2030, eliminate gender disparities in education and ensure equal access to 

all levels of education and vocational training for the vulnerable, including persons 

with disabilities, indigenous peoples and children in vulnerable situations 

4.6 By 2030, ensure that all youth and a substantial proportion of adults, both men 

and women, achieve literacy and numeracy 

4.7 By 2030, ensure that all learners acquire the knowledge and skills needed to 

promote sustainable development, including, among others, through education for 

sustainable development and sustainable lifestyles, human rights, gender equality, 

promotion of a culture of peace and non-violence, global citizenship and appreciation 

of cultural diversity and of culture’s contribution to sustainable development 

 

 

4.a Build and upgrade education facilities that are child, disability and gender 

sensitive and provide safe, non-violent, inclusive and effective learning 

environments for all 

4.b By 2020, substantially expand globally the number of scholarships available to 

developing countries, in particular least developed countries, small island 

developing States and African countries, for enrolment in higher education, 

including vocational training and information and communications technology, 

technical, engineering and scientific programmes, in developed countries and other 

developing countries 

4.c By 2030, substantially increase the supply of qualified teachers, including 

through international cooperation for teacher training in developing countries, 

especially least developed countries and small island developing States 
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Goal 5. Achieve gender equality and empower all women and girls 

5.1 End all forms of discrimination against all women and girls everywhere 

5.2 Eliminate all forms of violence against all women and girls in the public and 

private spheres, including trafficking and sexual and other types of exploitation 

5.3 Eliminate all harmful practices, such as child, early and forced marriage and 

female genital mutilation 

5.4 Recognize and value unpaid care and domestic work through the provision of 

public services, infrastructure and social protection policies and the promotion of 

shared responsibility within the household and the family as nationally appropriate 

5.5 Ensure women’s full and effective participation and equal opportunities for 

leadership at all levels of decision-making in political, economic and public life 

5.6 Ensure universal access to sexual and reproductive health and reproductive 

rights as agreed in accordance with the Programme of Action of the International 

Conference on Population and Development and the Beijing Platform for Action and 

the outcome documents of their review conferences 

 

 

5.a Undertake reforms to give women equal rights to economic resources, as well 

as access to ownership and control over land and other forms of property, financial 

services, inheritance and natural resources, in accordance with national laws 

5.b Enhance the use of enabling technology, in particular information and 

communications technology, to promote the empowerment of women 

5.c Adopt and strengthen sound policies and enforceable legislation for the 

promotion of gender equality and the empowerment of all women and girls at all 

levels 

 

Goal 6. Ensure availability and sustainable management of water and 

sanitation for all 

6.1 By 2030, achieve universal and equitable access to safe and affordable 

drinking water for all 

6.2 By 2030, achieve access to adequate and equitable sanitation and hygiene for 

all and end open defecation, paying special attention to the needs of women and 

girls and those in vulnerable situations 

6.3 By 2030, improve water quality by reducing pollution, eliminating dumping 

and minimizing release of hazardous chemicals and materials, halving the 

proportion of untreated wastewater and substantially increasing recycling and safe 

reuse globally 

6.4 By 2030, substantially increase water-use efficiency across all sectors and 

ensure sustainable withdrawals and supply of freshwater to address water scarcity 

and substantially reduce the number of people suffering from water scarcity 

6.5 By 2030, implement integrated water resources management at all levels, 

including through transboundary cooperation as appropriate 

6.6 By 2020, protect and restore water-related ecosystems, including mountains, 

forests, wetlands, rivers, aquifers and lakes 
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6.a By 2030, expand international cooperation and capacity-building support to 

developing countries in water- and sanitation-related activities and programmes, 

including water harvesting, desalination, water efficiency, wastewater treatment, 

recycling and reuse technologies 

6.b Support and strengthen the participation of local communities in improving 

water and sanitation management 

 

Goal 7. Ensure access to affordable, reliable, sustainable and modern energy 

for all 

7.1 By 2030, ensure universal access to affordable, reliable and modern energy 

services 

7.2 By 2030, increase substantially the share of renewable energy in the global 

energy mix 

7.3 By 2030, double the global rate of improvement in energy efficiency 

 

 

7.a By 2030, enhance international cooperation to facilitate access to clean energy 

research and technology, including renewable energy, energy efficiency and 

advanced and cleaner fossil-fuel technology, and promote investment in energy 

infrastructure and clean energy technology 

7.b By 2030, expand infrastructure and upgrade technology for supplying modern 

and sustainable energy services for all in developing countries, in particular least 

developed countries, small island developing States and landlocked developing 

countries, in accordance with their respective programmes of support 

 

Goal 8. Promote sustained, inclusive and sustainable economic growth, full 

and productive employment and decent work for all 

8.1 Sustain per capita economic growth in accordance with national circumstances 

and, in particular, at least 7 per cent gross domestic product growth per annum in 

the least developed countries 

8.2 Achieve higher levels of economic productivity through diversification, 

technological upgrading and innovation, including through a focus on high-value 

added and labour-intensive sectors 

8.3 Promote development-oriented policies that support productive activities, 

decent job creation, entrepreneurship, creativity and innovation, and encourage the 

formalization and growth of micro-, small- and medium-sized enterprises, including 

through access to financial services 

8.4 Improve progressively, through 2030, global resource efficiency in 

consumption and production and endeavour to decouple economic growth from 

environmental degradation, in accordance with the 10-Year Framework of 

Programmes on Sustainable Consumption and Production, with developed countries 

taking the lead 

8.5 By 2030, achieve full and productive employment and decent work for all 

women and men, including for young people and persons with disabilities, and 

equal pay for work of equal value 

8.6 By 2020, substantially reduce the proportion of youth not in employment, 

education or training 
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8.7 Take immediate and effective measures to eradicate forced labour, end modern 

slavery and human trafficking and secure the prohibition and elimination of the 

worst forms of child labour, including recruitment and use of child soldiers, and by 

2025 end child labour in all its forms 

8.8  Protect labour rights and promote safe and secure working environments for 

all workers, including migrant workers, in particular women migrants, and those in 

precarious employment 

8.9 By 2030, devise and implement policies to promote sustainable tourism that 

creates jobs and promotes local culture and products 

8.10 Strengthen the capacity of domestic financial institutions to encourage and 

expand access to banking, insurance and financial services for all 

 

 

8.a Increase Aid for Trade support for developing countries, in particular least 

developed countries, including through the Enhanced Integrated Framework for 

Trade-related Technical Assistance to Least Developed Countries 

8.b By 2020, develop and operationalize a global strategy for youth employment 

and implement the Global Jobs Pact of the International Labour Organization 

 

Goal 9. Build resilient infrastructure, promote inclusive and sustainable 

industrialization and foster innovation 

9.1 Develop quality, reliable, sustainable and resilient infrastructure, including 

regional and transborder infrastructure, to support economic development and 

human well-being, with a focus on affordable and equitable access for all 

9.2 Promote inclusive and sustainable industrialization and, by 2030, significantly 

raise industry’s share of employment and gross domestic product, in line with 

national circumstances, and double its share in least developed countries 

9.3 Increase the access of small-scale industrial and other enterprises, in particular 

in developing countries, to financial services, including affordable credit, and their 

integration into value chains and markets 

9.4 By 2030, upgrade infrastructure and retrofit industries to make them 

sustainable, with increased resource-use efficiency and greater adoption of clean 

and environmentally sound technologies and industrial processes, with all countries 

taking action in accordance with their respective capabilities 

9.5 Enhance scientific research, upgrade the technological capabilities of 

industrial sectors in all countries, in particular developing countries, including, by 

2030, encouraging innovation and substantially increasing the number of research 

and development workers per 1 million people and public and private research and 

development spending 

 

 

9.a Facilitate sustainable and resilient infrastructure development in developing 

countries through enhanced financial, technological and technical support to African 

countries, least developed countries, landlocked developing countries and small 

island developing States 

9.b Support domestic technology development, research and innovation in 

developing countries, including by ensuring a conducive policy environment for, 

inter alia, industrial diversification and value addition to commodities 
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9.c Significantly increase access to information and communications technology 

and strive to provide universal and affordable access to the Internet in least 

developed countries by 2020 

 

Goal 10. Reduce inequality within and among countries 

10.1 By 2030, progressively achieve and sustain income growth of the bottom 

40 per cent of the population at a rate higher than the national average 

10.2 By 2030, empower and promote the social, economic and political inclusion of 

all, irrespective of age, sex, disability, race, ethnicity, origin, religion or economic 

or other status 

10.3 Ensure equal opportunity and reduce inequalities of outcome, including by 

eliminating discriminatory laws, policies and practices and promoting appropriate 

legislation, policies and action in this regard 

10.4 Adopt policies, especially fiscal, wage and social protection policies, and 

progressively achieve greater equality 

10.5 Improve the regulation and monitoring of global financial markets and 

institutions and strengthen the implementation of such regulations 

10.6 Ensure enhanced representation and voice for developing countries in 

decision-making in global international economic and financial institutions in order 

to deliver more effective, credible, accountable and legitimate institutions 

10.7 Facilitate orderly, safe, regular and responsible migration and mobility of 

people, including through the implementation of planned and well-managed 

migration policies 

 

 

10.a Implement the principle of special and differential treatment for developing 

countries, in particular least developed countries, in accordance with World Trade 

Organization agreements 

10.b Encourage official development assistance and financial flows, including 

foreign direct investment, to States where the need is greatest, in particular least 

developed countries, African countries, small island developing States and 

landlocked developing countries, in accordance with their national plans and 

programmes 

10.c By 2030, reduce to less than 3 per cent the transaction costs of migrant 

remittances and eliminate remittance corridors with costs higher than 5 per cent 

 

Goal 11. Make cities and human settlements inclusive, safe, resilient 

and sustainable 

11.1 By 2030, ensure access for all to adequate, safe and affordable housing and 

basic services and upgrade slums 

11.2 By 2030, provide access to safe, affordable, accessible and sustainable 

transport systems for all, improving road safety, notably by expanding public 

transport, with special attention to the needs of those in vulnerable situations, 

women, children, persons with disabilities and older persons 

11.3 By 2030, enhance inclusive and sustainable urbanization and capacity for 

participatory, integrated and sustainable human settlement planning and 

management in all countries 



A/RES/70/1 Transforming our world: the 2030 Agenda for Sustainable Development

 

22/35 

11.4 Strengthen efforts to protect and safeguard the world’s cultural and natural 

heritage 

11.5 By 2030, significantly reduce the number of deaths and the number of people 

affected and substantially decrease the direct economic losses relative to global 

gross domestic product caused by disasters, including water-related disasters, with a 

focus on protecting the poor and people in vulnerable situations 

11.6 By 2030, reduce the adverse per capita environmental impact of cities, 

including by paying special attention to air quality and municipal and other waste 

management 

11.7 By 2030, provide universal access to safe, inclusive and accessible, green and 

public spaces, in particular for women and children, older persons and persons with 

disabilities 

 

 

11.a Support positive economic, social and environmental links between urban, 

peri-urban and rural areas by strengthening national and regional development 

planning 

11.b By 2020, substantially increase the number of cities and human settlements 

adopting and implementing integrated policies and plans towards inclusion, resource 

efficiency, mitigation and adaptation to climate change, resilience to disasters, and 

develop and implement, in line with the Sendai Framework for Disaster Risk 

Reduction 2015–2030, holistic disaster risk management at all levels 

11.c Support least developed countries, including through financial and technical 

assistance, in building sustainable and resilient buildings utilizing local materials 

 

Goal 12. Ensure sustainable consumption and production patterns 

12.1 Implement the 10-Year Framework of Programmes on Sustainable 

Consumption and Production Patterns, all countries taking action, with developed 

countries taking the lead, taking into account the development and capabilities of 

developing countries 

12.2 By 2030, achieve the sustainable management and efficient use of natural 

resources 

12.3 By 2030, halve per capita global food waste at the retail and consumer levels 

and reduce food losses along production and supply chains, including post-harvest 

losses 

12.4 By 2020, achieve the environmentally sound management of chemicals and all 

wastes throughout their life cycle, in accordance with agreed international 

frameworks, and significantly reduce their release to air, water and soil in order to 

minimize their adverse impacts on human health and the environment 

12.5 By 2030, substantially reduce waste generation through prevention, reduction, 

recycling and reuse 

12.6 Encourage companies, especially large and transnational companies, to adopt 

sustainable practices and to integrate sustainability information into their reporting 

cycle 

12.7 Promote public procurement practices that are sustainable, in accordance with 

national policies and priorities 
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12.8 By 2030, ensure that people everywhere have the relevant information and 

awareness for sustainable development and lifestyles in harmony with nature 

 

 

12.a Support developing countries to strengthen their scientific and technological 

capacity to move towards more sustainable patterns of consumption and production 

12.b Develop and implement tools to monitor sustainable development impacts for 

sustainable tourism that creates jobs and promotes local culture and products 

12.c Rationalize inefficient fossil-fuel subsidies that encourage wasteful 

consumption by removing market distortions, in accordance with national 

circumstances, including by restructuring taxation and phasing out those harmful 

subsidies, where they exist, to reflect their environmental impacts, taking fully into 

account the specific needs and conditions of developing countries and minimizing 

the possible adverse impacts on their development in a manner that protects the poor 

and the affected communities 

 

Goal 13. Take urgent action to combat climate change and its impacts
*
 

 

13.1 Strengthen resilience and adaptive capacity to climate-related hazards and 

natural disasters in all countries 

13.2 Integrate climate change measures into national policies, strategies and 

planning 

13.3 Improve education, awareness-raising and human and institutional capacity on 

climate change mitigation, adaptation, impact reduction and early warning 

 

 

13.a Implement the commitment undertaken by developed-country parties to the 

United Nations Framework Convention on Climate Change to a goal of mobilizing 

jointly $100 billion annually by 2020 from all sources to address the needs of 

developing countries in the context of meaningful mitigation actions and 

transparency on implementation and fully operationalize the Green Climate Fund 

through its capitalization as soon as possible 

13.b Promote mechanisms for raising capacity for effective climate change-related 

planning and management in least developed countries and small island developing 

States, including focusing on women, youth and local and marginalized 

communities 

 

Goal 14. Conserve and sustainably use the oceans, seas and marine resources 

for sustainable development 

14.1 By 2025, prevent and significantly reduce marine pollution of all kinds, in 

particular from land-based activities, including marine debris and nutrient pollution 

14.2 By 2020, sustainably manage and protect marine and coastal ecosystems to 

avoid significant adverse impacts, including by strengthening their resilience, and 

take action for their restoration in order to achieve healthy and productive oceans 

14.3 Minimize and address the impacts of ocean acidification, including through 

enhanced scientific cooperation at all levels 

* Acknowledging that the United Nations Framework Convention on Climate Change is the 
primary international, intergovernmental forum for negotiating the global response to climate 
change. 



A/RES/70/1 Transforming our world: the 2030 Agenda for Sustainable Development

 

24/35 

14.4 By 2020, effectively regulate harvesting and end overfishing, illegal, 

unreported and unregulated fishing and destructive fishing practices and implement 

science-based management plans, in order to restore fish stocks in the shortest time 

feasible, at least to levels that can produce maximum sustainable yield as 

determined by their biological characteristics 

14.5 By 2020, conserve at least 10 per cent of coastal and marine areas, consistent 

with national and international law and based on the best available scientific 

information 

14.6 By 2020, prohibit certain forms of fisheries subsidies which contribute to 

overcapacity and overfishing, eliminate subsidies that contribute to illegal, 

unreported and unregulated fishing and refrain from introducing new such subsidies, 

recognizing that appropriate and effective special and differential treatment for 

developing and least developed countries should be an integral part of the World 

Trade Organization fisheries subsidies negotiation16 

14.7 By 2030, increase the economic benefits to small island developing States and 

least developed countries from the sustainable use of marine resources, including 

through sustainable management of fisheries, aquaculture and tourism 

 

 

14.a Increase scientific knowledge, develop research capacity and transfer marine 

technology, taking into account the Intergovernmental Oceanographic Commission 

Criteria and Guidelines on the Transfer of Marine Technology, in order to improve 

ocean health and to enhance the contribution of marine biodiversity to the 

development of developing countries, in particular small island developing States 

and least developed countries 

14.b Provide access for small-scale artisanal fishers to marine resources and markets 

14.c Enhance the conservation and sustainable use of oceans and their resources by 

implementing international law as reflected in the United Nations Convention on the 

Law of the Sea, which provides the legal framework for the conservation and 

sustainable use of oceans and their resources, as recalled in paragraph 158 of “The 

future we want” 

 

Goal 15. Protect, restore and promote sustainable use of terrestrial ecosystems, 

sustainably manage forests, combat desertification, and halt and 

reverse land degradation and halt biodiversity loss 

15.1 By 2020, ensure the conservation, restoration and sustainable use of terrestrial 

and inland freshwater ecosystems and their services, in particular forests, wetlands, 

mountains and drylands, in line with obligations under international agreements 

15.2 By 2020, promote the implementation of sustainable management of all types 

of forests, halt deforestation, restore degraded forests and substantially increase 

afforestation and reforestation globally 

15.3 By 2030, combat desertification, restore degraded land and soil, including land 

affected by desertification, drought and floods, and strive to achieve a land 

degradation-neutral world 

_______________ 

16 Taking into account ongoing World Trade Organization negotiations, the Doha Development Agenda 
and the Hong Kong ministerial mandate. 
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15.4 By 2030, ensure the conservation of mountain ecosystems, including their 

biodiversity, in order to enhance their capacity to provide benefits that are essential 

for sustainable development 

15.5 Take urgent and significant action to reduce the degradation of natural 

habitats, halt the loss of biodiversity and, by 2020, protect and prevent the 

extinction of threatened species 

15.6 Promote fair and equitable sharing of the benefits arising from the utilization 

of genetic resources and promote appropriate access to such resources, as 

internationally agreed 

15.7 Take urgent action to end poaching and trafficking of protected species of flora 

and fauna and address both demand and supply of illegal wildlife products 

15.8 By 2020, introduce measures to prevent the introduction and significantly 

reduce the impact of invasive alien species on land and water ecosystems and 

control or eradicate the priority species 

15.9 By 2020, integrate ecosystem and biodiversity values into national and local 

planning, development processes, poverty reduction strategies and accounts 

 

 

15.a Mobilize and significantly increase financial resources from all sources to 

conserve and sustainably use biodiversity and ecosystems 

15.b Mobilize significant resources from all sources and at all levels to finance 

sustainable forest management and provide adequate incentives to developing 

countries to advance such management, including for conservation and reforestation 

15.c Enhance global support for efforts to combat poaching and trafficking of 

protected species, including by increasing the capacity of local communities to 

pursue sustainable livelihood opportunities 

 

Goal 16. Promote peaceful and inclusive societies for sustainable development, 

provide access to justice for all and build effective, accountable and 

inclusive institutions at all levels 

16.1 Significantly reduce all forms of violence and related death rates everywhere 

16.2 End abuse, exploitation, trafficking and all forms of violence against and 

torture of children 

16.3 Promote the rule of law at the national and international levels and ensure 

equal access to justice for all 

16.4 By 2030, significantly reduce illicit financial and arms flows, strengthen the 

recovery and return of stolen assets and combat all forms of organized crime 

16.5 Substantially reduce corruption and bribery in all their forms 

16.6 Develop effective, accountable and transparent institutions at all levels 

16.7 Ensure responsive, inclusive, participatory and representative decision-

making at all levels 

16.8 Broaden and strengthen the participation of developing countries in the 

institutions of global governance 

16.9 By 2030, provide legal identity for all, including birth registration 
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16.10 Ensure public access to information and protect fundamental freedoms, in 

accordance with national legislation and international agreements 

 

 

16.a Strengthen relevant national institutions, including through international 

cooperation, for building capacity at all levels, in particular in developing countries, 

to prevent violence and combat terrorism and crime 

16.b Promote and enforce non-discriminatory laws and policies for sustainable 

development 

 

Goal 17. Strengthen the means of implementation and revitalize the Global 

Partnership for Sustainable Development 

Finance 

17.1 Strengthen domestic resource mobilization, including through international 

support to developing countries, to improve domestic capacity for tax and other 

revenue collection 

17.2 Developed countries to implement fully their official development assistance 

commitments, including the commitment by many developed countries to achieve 

the target of 0.7 per cent of gross national income for official development 

assistance (ODA/GNI) to developing countries and 0.15 to 0.20 per cent of 

ODA/GNI to least developed countries; ODA providers are encouraged to consider 

setting a target to provide at least 0.20 per cent of ODA/GNI to least developed 

countries 

17.3 Mobilize additional financial resources for developing countries from multiple 

sources 

17.4 Assist developing countries in attaining long-term debt sustainability through 

coordinated policies aimed at fostering debt financing, debt relief and debt 

restructuring, as appropriate, and address the external debt of highly indebted poor 

countries to reduce debt distress 

17.5 Adopt and implement investment promotion regimes for least developed 

countries 

 

Technology 

17.6 Enhance North-South, South-South and triangular regional and international 

cooperation on and access to science, technology and innovation and enhance 

knowledge sharing on mutually agreed terms, including through improved 

coordination among existing mechanisms, in particular at the United Nations level, 

and through a global technology facilitation mechanism 

17.7 Promote the development, transfer, dissemination and diffusion of 

environmentally sound technologies to developing countries on favourable terms, 

including on concessional and preferential terms, as mutually agreed 

17.8 Fully operationalize the technology bank and science, technology and 

innovation capacity-building mechanism for least developed countries by 2017 and 

enhance the use of enabling technology, in particular information and 

communications technology 
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Capacity-building 

17.9 Enhance international support for implementing effective and targeted 

capacity-building in developing countries to support national plans to implement all 

the Sustainable Development Goals, including through North-South, South-South 

and triangular cooperation 

 

Trade 

17.10 Promote a universal, rules-based, open, non-discriminatory and equitable 

multilateral trading system under the World Trade Organization, including through 

the conclusion of negotiations under its Doha Development Agenda 

17.11 Significantly increase the exports of developing countries, in particular with 

a view to doubling the least developed countries’ share of global exports by 2020 

17.12 Realize timely implementation of duty-free and quota-free market access on 

a lasting basis for all least developed countries, consistent with World Trade 

Organization decisions, including by ensuring that preferential rules of origin 

applicable to imports from least developed countries are transparent and simple, and 

contribute to facilitating market access 

 

Systemic issues 

Policy and institutional coherence 

17.13 Enhance global macroeconomic stability, including through policy 

coordination and policy coherence 

17.14 Enhance policy coherence for sustainable development 

17.15 Respect each country’s policy space and leadership to establish and 

implement policies for poverty eradication and sustainable development 

 

Multi-stakeholder partnerships 

17.16 Enhance the Global Partnership for Sustainable Development, complemented 

by multi-stakeholder partnerships that mobilize and share knowledge, expertise, 

technology and financial resources, to support the achievement of the Sustainable 

Development Goals in all countries, in particular developing countries 

17.17 Encourage and promote effective public, public-private and civil society 

partnerships, building on the experience and resourcing strategies of partnerships 

 

Data, monitoring and accountability 

17.18 By 2020, enhance capacity-building support to developing countries, 

including for least developed countries and small island developing States, to 

increase significantly the availability of high-quality, timely and reliable data 

disaggregated by income, gender, age, race, ethnicity, migratory status, disability, 

geographic location and other characteristics relevant in national contexts 

17.19 By 2030, build on existing initiatives to develop measurements of progress 

on sustainable development that complement gross domestic product, and support 

statistical capacity-building in developing countries 

 

 



A/RES/70/1 Transforming our world: the 2030 Agenda for Sustainable Development

 

28/35 

Means of implementation and the Global Partnership 

60. We reaffirm our strong commitment to the full implementation of this new 

Agenda. We recognize that we will not be able to achieve our ambitious Goals and 

targets without a revitalized and enhanced Global Partnership and comparably 

ambitious means of implementation. The revitalized Global Partnership will 

facilitate an intensive global engagement in support of implementation of all the 

Goals and targets, bringing together Governments, civil society, the private sector, 

the United Nations system and other actors and mobilizing all available resources. 

61. The Agenda’s Goals and targets deal with the means required to realize our 

collective ambitions. The means of implementation targets under each Sustainable 

Development Goal and Goal 17, which are referred to above, are key to realizing 

our Agenda and are of equal importance with the other Goals and targets. We shall 

accord them equal priority in our implementation efforts and in the global indicator 

framework for monitoring our progress. 

62. This Agenda, including the Sustainable Development Goals, can be met within 

the framework of a revitalized Global Partnership for Sustainable Development, 

supported by the concrete policies and actions outlined in the Addis Ababa Action 

Agenda, which is an integral part of the 2030 Agenda for Sustainable Development. 

The Addis Ababa Action Agenda supports, complements and helps to contextualize 

the 2030 Agenda’s means of implementation targets. It relates to domestic public 

resources, domestic and international private business and finance, international 

development cooperation, international trade as an engine for development, debt and 

debt sustainability, addressing systemic issues and science, technology, innovation 

and capacity-building, and data, monitoring and follow-up. 

63. Cohesive nationally owned sustainable development strategies, supported by 

integrated national financing frameworks, will be at the heart of our efforts. We 

reiterate that each country has primary responsibility for its own economic and 

social development and that the role of national policies and development strategies 

cannot be overemphasized. We will respect each country’s policy space and 

leadership to implement policies for poverty eradication and sustainable 

development, while remaining consistent with relevant international rules and 

commitments. At the same time, national development efforts need to be supported 

by an enabling international economic environment, including coherent and 

mutually supporting world trade, monetary and financial systems, and strengthened 

and enhanced global economic governance. Processes to develop and facilitate the 

availability of appropriate knowledge and technologies globally, as well as capacity-

building, are also critical. We commit to pursuing policy coherence and an enabling 

environment for sustainable development at all levels and by all actors, and to 

reinvigorating the Global Partnership for Sustainable Development. 

64. We support the implementation of relevant strategies and programmes of 

action, including the Istanbul Declaration and Programme of Action, the SIDS 

Accelerated Modalities of Action (SAMOA) Pathway and the Vienna Programme of 

Action for Landlocked Developing Countries for the Decade 2014–2024, and 

reaffirm the importance of supporting the African Union’s Agenda 2063 and the 

programme of the New Partnership for Africa’s Development, all of which are 

integral to the new Agenda. We recognize the major challenge to the achievement of 

durable peace and sustainable development in countries in conflict and post-conflict 

situations. 

65. We recognize that middle-income countries still face significant challenges to 

achieve sustainable development. In order to ensure that achievements made to date 
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are sustained, efforts to address ongoing challenges should be strengthened through 

the exchange of experiences, improved coordination, and better and focused support 

of the United Nations development system, the international financial institutions, 

regional organizations and other stakeholders. 

66. We underscore that, for all countries, public policies and the mobilization and 

effective use of domestic resources, underscored by the principle of national 

ownership, are central to our common pursuit of sustainable development, including 

achieving the Sustainable Development Goals. We recognize that domestic 

resources are first and foremost generated by economic growth, supported by an 

enabling environment at all levels. 

67. Private business activity, investment and innovation are major drivers of 

productivity, inclusive economic growth and job creation. We acknowledge the 

diversity of the private sector, ranging from micro-enterprises to cooperatives to 

multinationals. We call upon all businesses to apply their creativity and innovation 

to solving sustainable development challenges. We will foster a dynamic and well-

functioning business sector, while protecting labour rights and environmental and 

health standards in accordance with relevant international standards and agreements 

and other ongoing initiatives in this regard, such as the Guiding Principles on 

Business and Human Rights17 and the labour standards of the International Labour 

Organization, the Convention on the Rights of the Child 18  and key multilateral 

environmental agreements, for parties to those agreements. 

68. International trade is an engine for inclusive economic growth and poverty 

reduction, and contributes to the promotion of sustainable development. We will 

continue to promote a universal, rules-based, open, transparent, predictable, 

inclusive, non-discriminatory and equitable multilateral trading system under the 

World Trade Organization, as well as meaningful trade liberalization. We call upon 

all members of the World Trade Organization to redouble their efforts to promptly 

conclude the negotiations on the Doha Development Agenda. 19  We attach great 

importance to providing trade-related capacity-building for developing countries, 

including African countries, least developed countries, landlocked developing 

countries, small island developing States and middle-income countries, including 

for the promotion of regional economic integration and interconnectivity. 

69. We recognize the need to assist developing countries in attaining long-term 

debt sustainability through coordinated policies aimed at fostering debt financing, 

debt relief, debt restructuring and sound debt management, as appropriate. Many 

countries remain vulnerable to debt crises and some are in the midst of crises, 

including a number of least developed countries, small island developing States and 

some developed countries. We reiterate that debtors and creditors must work 

together to prevent and resolve unsustainable debt situations. Maintaining 

sustainable debt levels is the responsibility of the borrowing countries; however we 

acknowledge that lenders also have a responsibility to lend in a way that does not 

undermine a country’s debt sustainability. We will support the maintenance of debt 

sustainability of those countries that have received debt relief and achieved 

sustainable debt levels. 

_______________ 

17 A/HRC/17/31, annex. 
18 United Nations, Treaty Series, vol. 1577, No. 27531. 
19 A/C.2/56/7, annex. 
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70. We hereby launch a Technology Facilitation Mechanism which was established 

by the Addis Ababa Action Agenda in order to support the Sustainable Development 

Goals. The Technology Facilitation Mechanism will be based on a multi-stakeholder 

collaboration between Member States, civil society, the private sector, the scientific 

community, United Nations entities and other stakeholders and will be composed of 

a United Nations inter-agency task team on science, technology and innovation for 

the Sustainable Development Goals, a collaborative multi-stakeholder forum on 

science, technology and innovation for the Sustainable Development Goals and an 

online platform. 

 • The United Nations inter-agency task team on science, technology and 

innovation for the Sustainable Development Goals will promote coordination, 

coherence and cooperation within the United Nations system on science, 

technology and innovation-related matters, enhancing synergy and efficiency, 

in particular to enhance capacity-building initiatives. The task team will draw 

on existing resources and will work with 10 representatives from civil 

society, the private sector and the scientific community to prepare the 

meetings of the multi-stakeholder forum on science, technology and 

innovation for the Sustainable Development Goals, as well as in the 

development and operationalization of the online platform, including 

preparing proposals for the modalities for the forum and the online platform. 

The 10 representatives will be appointed by the Secretary-General, for 

periods of two years. The task team will be open to the participation of all 

United Nations agencies, funds and programmes and the functional 

commissions of the Economic and Social Council and it will initially be 

composed of the entities that currently integrate the informal working group 

on technology facilitation, namely, the Department of Economic and Social 

Affairs of the Secretariat, the United Nations Environment Programme, the 

United Nations Industrial Development Organization, the United Nations 

Educational, Scientific and Cultural Organization, the United Nations 

Conference on Trade and Development, the International Telecommunication 

Union, the World Intellectual Property Organization and the World Bank. 

 • The online platform will be used to establish a comprehensive mapping of, 

and serve as a gateway for, information on existing science, technology and 

innovation initiatives, mechanisms and programmes, within and beyond the 

United Nations. The online platform will facilitate access to information, 

knowledge and experience, as well as best practices and lessons learned, on 

science, technology and innovation facilitation initiatives and policies. The 

online platform will also facilitate the dissemination of relevant open access 

scientific publications generated worldwide. The online platform will be 

developed on the basis of an independent technical assessment which will 

take into account best practices and lessons learned from other initiatives, 

within and beyond the United Nations, in order to ensure that it will 

complement, facilitate access to and provide adequate information on existing 

science, technology and innovation platforms, avoiding duplications and 

enhancing synergies. 

 • The multi-stakeholder forum on science, technology and innovation for the 

Sustainable Development Goals will be convened once a year, for a period of 

two days, to discuss science, technology and innovation cooperation around 

thematic areas for the implementation of the Sustainable Development Goals, 

congregating all relevant stakeholders to actively contribute in their area of 

expertise. The forum will provide a venue for facilitating interaction, 
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matchmaking and the establishment of networks between relevant 

stakeholders and multi-stakeholder partnerships in order to identify and 

examine technology needs and gaps, including on scientific cooperation, 

innovation and capacity-building, and also in order to help to facilitate 

development, transfer and dissemination of relevant technologies for the 

Sustainable Development Goals. The meetings of the forum will be convened 

by the President of the Economic and Social Council before the meeting of 

the high-level political forum under the auspices of the Council or, 

alternatively, in conjunction with other forums or conferences, as appropriate, 

taking into account the theme to be considered and on the basis of a 

collaboration with the organizers of the other forums or conferences. The 

meetings of the forum will be co-chaired by two Member States and will 

result in a summary of discussions elaborated by the two co-Chairs, as an 

input to the meetings of the high-level political forum, in the context of the 

follow-up and review of the implementation of the post-2015 development 

agenda. 

 • The meetings of the high-level political forum will be informed by the 

summary of the multi-stakeholder forum. The themes for the subsequent 

multi-stakeholder forum on science, technology and innovation for the 

Sustainable Development Goals will be considered by the high-level political 

forum on sustainable development, taking into account expert inputs from the 

task team. 

71. We reiterate that this Agenda and the Sustainable Development Goals and 

targets, including the means of implementation, are universal, indivisible and 

interlinked. 

 

 

Follow-up and review 

72. We commit to engaging in systematic follow-up and review of the 

implementation of this Agenda over the next 15 years. A robust, voluntary, effective, 

participatory, transparent and integrated follow-up and review framework will make 

a vital contribution to implementation and will help countries to maximize and track 

progress in implementing this Agenda in order to ensure that no one is left behind. 

73. Operating at the national, regional and global levels, it will promote 

accountability to our citizens, support effective international cooperation in 

achieving this Agenda and foster exchanges of best practices and mutual learning. It 

will mobilize support to overcome shared challenges and identify new and emerging 

issues. As this is a universal Agenda, mutual trust and understanding among all 

nations will be important. 

74. Follow-up and review processes at all levels will be guided by the following 

principles: 

 (a) They will be voluntary and country-led, will take into account different 

national realities, capacities and levels of development and will respect policy space 

and priorities. As national ownership is key to achieving sustainable development, 

the outcome from national-level processes will be the foundation for reviews at the 

regional and global levels, given that the global review will be primarily based on 

national official data sources. 

 (b) They will track progress in implementing the universal Goals and targets, 

including the means of implementation, in all countries in a manner which respects 
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their universal, integrated and interrelated nature and the three dimensions of 

sustainable development. 

 (c) They will maintain a longer-term orientation, identify achievements, 

challenges, gaps and critical success factors and support countries in making 

informed policy choices. They will help to mobilize the necessary means of 

implementation and partnerships, support the identification of solutions and best 

practices and promote the coordination and effectiveness of the international 

development system. 

 (d) They will be open, inclusive, participatory and transparent for all people 

and will support reporting by all relevant stakeholders. 

 (e) They will be people-centred, gender-sensitive, respect human rights and 

have a particular focus on the poorest, most vulnerable and those furthest behind. 

 (f) They will build on existing platforms and processes, where these exist, 

avoid duplication and respond to national circumstances, capacities, needs and 

priorities. They will evolve over time, taking into account emerging issues and the 

development of new methodologies, and will minimize the reporting burden on 

national administrations. 

 (g) They will be rigorous and based on evidence, informed by country-led 

evaluations and data which is high-quality, accessible, timely, reliable and 

disaggregated by income, sex, age, race, ethnicity, migration status, disability and 

geographic location and other characteristics relevant in national contexts. 

 (h) They will require enhanced capacity-building support for developing 

countries, including the strengthening of national data systems and evaluation 

programmes, particularly in African countries, least developed countries, small 

island developing States, landlocked developing countries and middle-income 

countries. 

 (i) They will benefit from the active support of the United Nations system 

and other multilateral institutions. 

75. The Goals and targets will be followed up and reviewed using a set of global 

indicators. These will be complemented by indicators at the regional and national 

levels which will be developed by Member States, in addition to the outcomes of 

work undertaken for the development of the baselines for those targets where 

national and global baseline data does not yet exist. The global indicator framework, 

to be developed by the Inter-Agency and Expert Group on Sustainable Development 

Goal Indicators, will be agreed by the Statistical Commission by March 2016 and 

adopted thereafter by the Economic and Social Council and the General Assembly, 

in line with existing mandates. This framework will be simple yet robust, address all 

Sustainable Development Goals and targets, including for means of implementation, 

and preserve the political balance, integration and ambition contained therein. 

76. We will support developing countries, particularly African countries, least 

developed countries, small island developing States and landlocked developing 

countries, in strengthening the capacity of national statistical offices and data 

systems to ensure access to high-quality, timely, reliable and disaggregated data. We 

will promote transparent and accountable scaling-up of appropriate public-private 

cooperation to exploit the contribution to be made by a wide range of data, 

including earth observation and geospatial information, while ensuring national 

ownership in supporting and tracking progress. 
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77. We commit to fully engage in conducting regular and inclusive reviews of 

progress at the subnational, national, regional and global levels. We will draw as far 

as possible on the existing network of follow-up and review institutions and 

mechanisms. National reports will allow assessments of progress and identify 

challenges at the regional and global level. Along with regional dialogues and global 

reviews, they will inform recommendations for follow-up at various levels. 

 

National level 

78. We encourage all Member States to develop as soon as practicable ambitious 

national responses to the overall implementation of this Agenda. These can support 

the transition to the Sustainable Development Goals and build on existing planning 

instruments, such as national development and sustainable development strategies, 

as appropriate. 

79. We also encourage Member States to conduct regular and inclusive reviews of 
progress at the national and subnational levels which are country-led and country-
driven. Such reviews should draw on contributions from indigenous peoples, civil 
society, the private sector and other stakeholders, in line with national 
circumstances, policies and priorities. National parliaments as well as other 
institutions can also support these processes. 

 

Regional level 

80. Follow-up and review at the regional and subregional levels can, as 
appropriate, provide useful opportunities for peer learning, including through 
voluntary reviews, sharing of best practices and discussion on shared targets. We 
welcome in this respect the cooperation of regional and subregional commissions 
and organizations. Inclusive regional processes will draw on national-level reviews 
and contribute to follow-up and review at the global level, including at the high-
level political forum on sustainable development. 

81. Recognizing the importance of building on existing follow-up and review 
mechanisms at the regional level and allowing adequate policy space, we encourage 
all Member States to identify the most suitable regional forum in which to engage. 
United Nations regional commissions are encouraged to continue supporting 
Member States in this regard. 

 

Global level 

82. The high-level political forum will have a central role in overseeing a network 
of follow-up and review processes at the global level, working coherently with the 
General Assembly, the Economic and Social Council and other relevant organs and 
forums, in accordance with existing mandates. It will facilitate sharing of 
experiences, including successes, challenges and lessons learned, and provide 
political leadership, guidance and recommendations for follow-up. It will promote 
system-wide coherence and coordination of sustainable development policies. It 
should ensure that the Agenda remains relevant and ambitious and should focus on 
the assessment of progress, achievements and challenges faced by developed and 
developing countries as well as new and emerging issues. Effective linkages will be 
made with the follow-up and review arrangements of all relevant United Nations 
conferences and processes, including on least developed countries, small island 
developing States and landlocked developing countries. 

83. Follow-up and review at the high-level political forum will be informed by an 
annual progress report on the Sustainable Development Goals to be prepared by the 
Secretary-General in cooperation with the United Nations system, based on the 
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global indicator framework and data produced by national statistical systems and 
information collected at the regional level. The high-level political forum will also 
be informed by the Global Sustainable Development Report, which shall strengthen 
the science-policy interface and could provide a strong evidence-based instrument to 
support policymakers in promoting poverty eradication and sustainable 
development. We invite the President of the Economic and Social Council to 
conduct a process of consultations on the scope, methodology and frequency of the 
global report as well as its relation to the progress report, the outcome of which 
should be reflected in the ministerial declaration of the session of the high-level 
political forum in 2016. 

84. The high-level political forum, under the auspices of the Economic and Social 
Council, shall carry out regular reviews, in line with General Assembly resolution 
67/290 of 9 July 2013. Reviews will be voluntary, while encouraging reporting, and 
include developed and developing countries as well as relevant United Nations 
entities and other stakeholders, including civil society and the private sector. They 
shall be State-led, involving ministerial and other relevant high-level participants. 
They shall provide a platform for partnerships, including through the participation 
of major groups and other relevant stakeholders. 

85. Thematic reviews of progress on the Sustainable Development Goals, 
including cross-cutting issues, will also take place at the high-level political forum. 
These will be supported by reviews by the functional commissions of the Economic 
and Social Council and other intergovernmental bodies and forums which should 
reflect the integrated nature of the Goals as well as the interlinkages between them. 
They will engage all relevant stakeholders and, where possible, feed into, and be 
aligned with, the cycle of the high-level political forum. 

86. We welcome, as outlined in the Addis Ababa Action Agenda, the dedicated 
follow-up and review for the financing for development outcomes as well as all the 
means of implementation of the Sustainable Development Goals which is integrated 
with the follow-up and review framework of this Agenda. The intergovernmentally 
agreed conclusions and recommendations of the annual Economic and Social 
Council forum on financing for development will be fed into the overall follow-up 
and review of the implementation of this Agenda in the high-level political forum. 

87. Meeting every four years under the auspices of the General Assembly, the 
high-level political forum will provide high-level political guidance on the Agenda 
and its implementation, identify progress and emerging challenges and mobilize 
further actions to accelerate implementation. The next high-level political forum 
under the auspices of the General Assembly will be held in 2019, with the cycle of 
meetings thus reset, in order to maximize coherence with the quadrennial 
comprehensive policy review process. 

88. We also stress the importance of system-wide strategic planning, 
implementation and reporting in order to ensure coherent and integrated support to 
the implementation of the new Agenda by the United Nations development system. 
The relevant governing bodies should take action to review such support to 
implementation and to report on progress and obstacles. We welcome the ongoing 
dialogue in the Economic and Social Council on the longer-term positioning of the 
United Nations development system and look forward to taking action on these 
issues, as appropriate. 

89. The high-level political forum will support participation in follow-up and 
review processes by the major groups and other relevant stakeholders in line with 
resolution 67/290. We call upon those actors to report on their contribution to the 
implementation of the Agenda. 
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90. We request the Secretary-General, in consultation with Member States, to 
prepare a report, for consideration at the seventieth session of the General Assembly 
in preparation for the 2016 meeting of the high-level political forum, which outlines 
critical milestones towards coherent, efficient and inclusive follow-up and review at 
the global level. The report should include a proposal on the organizational 
arrangements for State-led reviews at the high-level political forum under the 
auspices of the Economic and Social Council, including recommendations on 
voluntary common reporting guidelines. It should clarify institutional 
responsibilities and provide guidance on annual themes, on a sequence of thematic 
reviews, and on options for periodic reviews for the high-level political forum. 

91. We reaffirm our unwavering commitment to achieving this Agenda and 
utilizing it to the full to transform our world for the better by 2030. 

 

4th plenary meeting 

25 September 2015 
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CONVENTION ON BIOLOGICAL DIVERSITY

Preamble •

The Contracting Parties,

Conscious of the intrinsic value of biological diversity and of the
ecological, genetic, social, economic, scientific, educational, cultural,
recreational and aesthetic values of biological diversity and its
components.

Conscious also of the importance of biological diversity for
evolution and for maintaining life sustaining systems of the biosphere,

Affirming that the conservation of biological diversity is a common
concern of humankind,

Reaffirming that States have sovereign rights over their own
biological resources.

Reaffirming also that States are responsible for conserving their
biological diversity and for using their biological resources in a
sustainable manner,

Concerned that biological diversity is being significantly reduced
by certain human activities.

Aware of the gênerai lack of information and knowledge regarding
biological diversity and of the urgent need to develop scientific,
technical and institutional capacities to provide the basic understanding
upon which to plan and implement appropriate measures,

Noting that it is vital to anticipate, prevent and attack the causes
of significant reduction or loss of biological diversity at source,

Noting also that where there is a threat of significant reduction or
loss of biological diversity, lack of full scientific certainty should
not be used as a reason for postponing measures to avoid or minimize such
a threat.

Noting further that the fundamental requirement for the
conservation of biological diversity is the in-situ conservation of
ecosystems and natural habitats and the maintenance and recovery of
viable populations of species in their natural surroundings,

Noting further that ex-si tu measures, preferably in the country of
origin, also have an important role to play,

Recognizing the close and traditional dependence of many indigenous
and local communities embodying traditional lifestyles on biological
resources, and the desirability of sharing equitably benefits arising
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from the use of traditional knowledge, innovations and practices relevant
to the conservation of biological diversity and the sustainable use of
its components,

Recognizing ai so the vital role that women play in the conservation
and sustainable use of biological diversity and affirming the neea for
the full participation of women at all levels of policy-making and
implementation for biological diversity conservation,

Stressing the importance of, and the need to promote, international,
regional and global cooperation among States and intergovernmental
organizations and the non-governmental sector for the conservation of
biological diversity and the sustainable use of its components,

Acknowledging that the provision of new and additional financial
resources and appropriate access to relevant technologies can be expected
to make a substantial difference in the world's ability to address the
loss of biological diversity,

Acknowledging further that special provision is required to meet
the needs of developing countries, including the provision of new and
additional financial resources and appropriate access to relevant
technologies,

Noting in this regard the special conditions of the least developed
countries and small island States,

Acknowledging that substantial investments are required to conserve
biological diversity and that there is the expectation of a broad range
of environmental, economic and social benefits from those investments,

Recognizing that economic and social development and poverty
eradication are the first and overriding priorities of developing
countries,

Aware that conservation and sustainable use of biological diversity
is of critical importance for meeting the food, health and other needs of
the growing world population, for which purpose access to and sharing of
both genetic resources and technologies are essential,

Noting that, ultimately, the conservation and sustainable use of
biological diversity will strengthen friendly relations among States and
contribute to peace for humankind,

Desiring to enhance and complement existing international
arrangements for the conservation of biological diversity and sustainable
use of its components, and

Determined to conserve and sustainably use biological diversity for
the benefit of present and future generations.
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Have agreed as follows:

Article I. Objectives

The objectives of this Convention, to be pursued in accordance with
its relevant provisions, are the conservation of biological diversity.
the sustainable use of its components and the fair and equitable sharing
of the benefits arising out of the utilization of genetic resources,
including by appropriate access to genetic resources and by appropriate
transfer of relevant technologies, taking into account all rights over
those resources and to technologies, and by appropriate funding.

AT tic I e 2. Use of Terms

For the purposes of this Convention:

"Biological diversity" means the variability among living organisms from
all sources including, inter alia, terrestrial, marine and other aquatic
ecosystems and the ecological complexes of which they are part: this
includes diversity within species, between species and of ecosystems.

"Biological resources' includes genetic resources, organisms or parts
thereof, populations, or any other biotic component of ecosystems with
actual or potential use or value for humanity.

"Biotechnology" means any technological application that uses biological
systems, living organisms, or derivatives thereof, to make or modify
products or processes for specific use.

"Country of origin of genetic resources" means the country which
possesses those genetic resources in in-situ conditions.

"Country providing genetic resources' means the country supplying genetic
resources collected from in~situ sources, including populations of both
wild and domesticated species, or taken from ex-si tu sources, which may
or may not have originated in that country.

"Domesticated or cultivated species' means species in which the
evolutionary process has been influenced by humans to meet their needs.

"Ecosystem" means a dynamic complex of plant, animal and micro-organism
communities and their non-living environment interacting as a functional
unit.

"Ex-situ conservation" means the conservation of components of biological
diversity outside their natural habitats.

"Genetic material" means any material of plant, animal, microbial or
other origin containing functional units of heredity.

"Genetic resources" means genetic material of actual or potential value.
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'Habitat" means the place or type of site where an organism or population
naturally occurs.

In-situ conditions' means «-onditions where genetic resources exist
within ecosystems and natural habitats, and. in the case of domesticated
or cultivated species, in the surroundings where they have developed
their distinctive properties.

"In-situ conservation' means the conservation of ecosystems and natural
habitats and the maintenance and recovery of viable populations of
species in their natural surroundings and, in the case of domesticated or
cultivated species, in the surroundings where they have developed their
distinctive properties.

"Protected area" means a geographically defined area which is designated
or regulated and managed to achieve specific conservation objectives.

Regional economic integration organization" means an organization
constituted by sovereign States of a given region, to which its member
States have transferred competence in respect of matters governed by this
Convention and which has been duly authorized, in accordance with its
internal procedures, to sign, ratify, accept, approve or accede to it.

"Sustainable use" means the use of components of biological diversity in
a way and at a rate that does not lead to the long-term decline of
biological diversity, thereby maintaining its potential to meet the needs
and aspirations of present and future generations.

"Technology" includes biotechnology.

Article 3. Principle

States have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to exploit
their own resources pursuant to their own environmental policies, and the
responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction.

Article 4. Jurisdictional Scope

Subject to the rights of other States, and except as otherwise
expressly provided in this Convention, the provisions of this Convention
apply, in relation to each Contracting Party:

(a) In the case of components of biological diversity, in areas
within the limits of its national jurisdiction; and
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(b) In the case of processes and activities, regardless of where
their effects occur, carried out under its jurisdiction or control,
within the area of its national jurisdiction or beyond the limits of
national jurisdiction.

Article 5. Cooperation

Each Contracting Party shall, as far as possible and as appropriate,
cooperate with other Contracting Parties, directly or. where appropriate,
through competent international organizations, in respect of areas beyond
national jurisdiction and on other matters of mutual interest, for the
conservation and sustainable use of biological diversity.

Article 6. General Measures for Conservation and Sustainable Use

Each Contracting Party shall, in accordance with its particular
conditions and capabilities:

(a) Develop national strategies, plans or programmes for the
conservation and sustainable use of biological diversity or adapt for
this purpose existing strategies, plans or programmes which shall
reflect, inter alia, the measures set out in this Convention relevant to
the Contracting Party concerned; and

(b) Integrate, as far as possible and as appropriate, the
conservation and sustainable use of biological diversity into relevant
sectoral or cross-sectoral plans, programmes and policies.

Article 7. Identification and Monitoring

Each Contracting Party shall, as far as possible and as appropriate,
in particular for the purposes of Articles 8 to 10:

(a) Identify components of biological diversity important for its
conservation and sustainable use having regard to the indicative list of
categories set down in Annex I:

(b) Monitor, through sampling and other techniques, the components
of biological diversity identified pursuant to subparagraph (a) above,
paying particular attention to those requiring urgent conservation
measures and those which offer the greatest potential for sustainable
use;

(c) Identify processes and categories of activities which have or
are likely to have significant adverse impacts on the conservation and
sustainable use of biological diversity, and monitor their effects
through sampling and other techniques; and

(d) Maintain and organize, by any mechanism data, derived from
identification and monitoring activities pursuant to subparagraphs (a),
(b) and (c) above.
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Article 8. In-situ Conservation

Each Contracting Party shall, as far as possible and as appropriate:

(a) Establish a system of protected areas or areas where special
measures need to be taken to conserve biological diversity:

(b) Develop, where necessary, guidelines for the selection,
establishment and management of protected areas or areas where special
measures need to be taken to conserve biological diversity:

(c) Regulate or manage biological resources important for the
conservation of biological diversity whether within or outside protected
areas, with a view to ensuring their conservation and sustainable use;

(d) Promote the protection of ecosystems, natural habitats and the
maintenance of viable populations of species in natural surroundings:

(e) Promote environmentally sound and sustainable development in
areas adjacent to protected areas with a view to furthering protection of
these areas:

(f) Rehabilitate and restore degraded ecosystems and promote the
recovery of threatened species, inter alia, through the development and
implementation of plans or other management strategies:

(g) Establish or maintain means to regulate, manage or control the
risks associated with the use and release of living modified organisms
resulting from biotechnology which are likely to have adverse
environmental impacts that could affect the conservation and sustainable
use of biological diversity, taking also into account the risks to human
health:

(h) Prevent the introduction of, control or eradicate those alien
species which threaten ecosystems, habitats or species:

(i) Endeavour to provide the conditions needed for compatibility
between present uses and the conservation of biological diversity and the
sustainable use of its components:

(j) Subject to its national legislation, respect, preserve and
maintain knowledge, innovations and practices of indigenous and local
communities embodying traditional lifestyles relevant for the
conservation and sustainable use of biological diversity and promote
their wider application with the approval and involvement of the holders
of such knowledge, innovations and practices and encourage the equitable
sharing of the benefits arising from the utilization of such knowledge,
innovations and practices:
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(k) Develop or maintain necessary legislation and/or other
regulatory provisions for the protection of threatened species and
populations:

(1) Where a significant adverse effect on biological diversity has
been determined pursuant to Article 7, regulate or manage the relevant
processes and categories of activities: and

(m) Cooperate in providing financial and other support for in-situ
conservation outlined in subparagraphs (a) to (1) above, particularly to
developing countries.

Article 9. Ex-si tu Conservation

Each Contracting Party shall, as far as possible and as appropriate,
and predominantly for the purpose of complementing in-situ measures:

(a) Adopt measures for the ex-si tu conservation of components of
biological diversity, preferably in tne country of origin of such
components :

(b) Establish and maintain facilities for ex-situ conservation of
and research on plants, animals and micro-organisms, preferably in the
country of origin of genetic resources:

(c) Adopt measures for the recovery and rehabilitation of
threatened species and for their reintroduction into their natural
habitats under appropriate conditions;

(d) Regulate and manage collection of biological resources from
natural habitats for ex-situ conservation purposes so as not to threaten
ecosystems and in-situ populations of species, except where special
temporary ex-si tu measures are required under subparagraph (c) above: and

(e) Cooperate in providing financial and other support for ex-situ
conservation outlined in subparagraphs (a) to (d) above and in the
establishment and maintenance of ex-situ conservation facilities in
developing countries.

Article 10. Sustainable Use of Components of Biological Diversity

Each Contracting Party shall, as far as possible and as appropriate:

(a) Integrate consideration of the conservation and sustainable use
of biological resources into national decision-making;

(b) Adopt measures relating to the use of biological resources to
avoid or minimize adverse impacts on biological diversity;
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(c) Protect ала encourage customary use of biological resources in
accordance with traditional cultural practices that are compatible with
conservation or sustainable use requirements;

(d) Support local populations to develop and implement remedial
action in degraded areas where biological diversity has been reduced;
and

(e) Encourage cooperation between its governmental authorities and
its private sector in developing methods for sustainable use of
biological resources.

.Article 11. Incen t i ve Measures

Each Contracting Party shall, as far as possible and as appropriate,
adopt economically and socially sound measures that act as incentives for
the conservation and sustainable use of components of biological
diversity.

Article 12. Research and Training

The Contracting Parties, taking into account the special needs of
developing countries, shall:

(a) Establish and maintain programmes for scientific and technical
education and training in measures for the identification, conservation
and sustainable use of biological diversity and its components and
provide support for such education and training for the specific needs of
developing countries:

(b) Promote and encourage research which contributes to the
conservation and sustainable use of biological diversity, particularly in
developing countries, inter alia, in accordance with decisions of the
Conference of the Parties taken in consequence of recommendations of the
Subsidiary Body on Scientific, Technical and Technological Advice: and

(c) In keeping with the provisions of Articles 16. 13 and 20.
promote and cooperate in the use of scientific advances in biological
diversity research in developing methods for conservation and sustainable
use of biological resources.

Article 13. Public Education and Awareness

The Contracting Parties shall:

(a) Promote and encourage understanding of the importance of. and
the measures required for, the conservation of biological diversity, as
well as its propagation through media, and the inclusion of these topics
in educational programmes; and



(b) Cooperate, as appropriate, with other States and international
organizations in developing educational and public awareness programmes,
with respect to conservation and sustainable use of biological diversity.

Article 14. Impact Assessment and Minimizing Adverse Impacts

1. Each Contracting Party, as far as possible and as appropriate,
shai1 :

(a) Introduce appropriate procedures requiring environmental impact
assessment of its proposed projects that are likeiy to have significant
adverse effects on biological diversity with a view to avoiding or
minimizing such effects and, where appropriate. allow for public
participation in such procedures;

(b) Introduce appropriate arrangements to ensure that the
environmental consequences of its programmes and policies that are likely
to have significant adverse impacts on biological diversity are duly
taken into account:

(c) Promote, on the basis of reciprocity, notification, exchange nf
information and consultation on activities under their jurisdiction or
control which are likely to significantly affect adversely the biological
diversity of other States or areas beyond the limits of national
jurisdiction, by encouraging the conclusion of bilateral, regional or
multilateral arrangements, as appropriate;

(d) In the case of imminent or grave danger or damage, originating
under its jurisdiction or control, to biological diversity within the
area under jurisdiction of other States or in areas beyond the limits of
national jurisdiction, notify immediately the potentially affected States
of such danger or damage, as well as initiate action to prevent or
minimize such danger or damage; and

(e) Promote national arrangements for emergency responses to
activities or events, whether caused naturally or otherwise, which
present a grave and imminent danger to biological diversity and encourage
international cooperation to supplement such national efforts and, where
appropriate and agreed by the States or regional economic Integration
organizations concerned, to establish joint contingency plans.

2. The Conference of the Parties shall examine, on the basis of studies
to be carried out, the issue of liability and redress, including
restoration and compensation, for damage to biological diversity, except
where such liability is a purely internal matter.

Article 15. Access to Genetic Resources

1. Recognizing the sovereign rights of States over their natural
resources, the authority to determine access to genetic resources rests
with the national governments and is subject to national legislation.
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UNITED NATIONS FRAMEWORK CONVENTION 
ON CLIMATE CHANGE 

 The Parties to this Convention, 

 Acknowledging that change in the Earth’s climate and its adverse effects are a common 
concern of humankind, 

 Concerned that human activities have been substantially increasing the atmospheric 
concentrations of greenhouse gases, that these increases enhance the natural greenhouse effect, 
and that this will result on average in an additional warming of the Earth’s surface and 
atmosphere and may adversely affect natural ecosystems and humankind, 

 Noting that the largest share of historical and current global emissions of greenhouse 
gases has originated in developed countries, that per capita emissions in developing countries are 
still relatively low and that the share of global emissions originating in developing countries will 
grow to meet their social and development needs, 

 Aware of the role and importance in terrestrial and marine ecosystems of sinks and 
reservoirs of greenhouse gases, 

 Noting that there are many uncertainties in predictions of climate change, particularly 
with regard to the timing, magnitude and regional patterns thereof, 

 Acknowledging that the global nature of climate change calls for the widest possible 
cooperation by all countries and their participation in an effective and appropriate international 
response, in accordance with their common but differentiated responsibilities and respective 
capabilities and their social and economic conditions, 

 Recalling the pertinent provisions of the Declaration of the United Nations Conference 
on the Human Environment, adopted at Stockholm on 16 June 1972, 

 Recalling also that States have, in accordance with the Charter of the United Nations and 
the principles of international law, the sovereign right to exploit their own resources pursuant to 
their own environmental and developmental policies, and the responsibility to ensure that 
activities within their jurisdiction or control do not cause damage to the environment of other 
States or of areas beyond the limits of national jurisdiction, 

 Reaffirming the principle of sovereignty of States in international cooperation to address 
climate change, 

 Recognizing that States should enact effective environmental legislation, that 
environmental standards, management objectives and priorities should reflect the environmental 
and developmental context to which they apply, and that standards applied by some countries 
may be inappropriate and of unwarranted economic and social cost to other countries, in 
particular developing countries,
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 Recalling the provisions of General Assembly resolution 44/228 of 22 December 1989 
on the United Nations Conference on Environment and Development, and resolutions 43/53 
of 6 December 1988, 44/207 of 22 December 1989, 45/212 of 21 December 1990 and 46/169 
of 19 December 1991 on protection of global climate for present and future generations of 
mankind, 

 Recalling also the provisions of General Assembly resolution 44/206 of 
22 December 1989 on the possible adverse effects of sea-level rise on islands and coastal 
areas, particularly low-lying coastal areas and the pertinent provisions of General Assembly 
resolution 44/172 of 19 December 1989 on the implementation of the Plan of Action to 
Combat Desertification, 

 Recalling further the Vienna Convention for the Protection of the Ozone Layer, 1985, 
and the Montreal Protocol on Substances that Deplete the Ozone Layer, 1987, as adjusted and 
amended on 29 June 1990, 

 Noting the Ministerial Declaration of the Second World Climate Conference adopted 
on 7 November 1990, 

 Conscious of the valuable analytical work being conducted by many States on climate 
change and of the important contributions of the World Meteorological Organization, the 
United Nations Environment Programme and other organs, organizations and bodies of the 
United Nations system, as well as other international and intergovernmental bodies, to the 
exchange of results of scientific research and the coordination of research, 

 Recognizing that steps required to understand and address climate change will be 
environmentally, socially and economically most effective if they are based on relevant 
scientific, technical and economic considerations and continually re-evaluated in the light of 
new findings in these areas, 

 Recognizing that various actions to address climate change can be justified economically 
in their own right and can also help in solving other environmental problems, 

 Recognizing also the need for developed countries to take immediate action in a flexible 
manner on the basis of clear priorities, as a first step towards comprehensive response strategies 
at the global, national and, where agreed, regional levels that take into account all greenhouse 
gases, with due consideration of their relative contributions to the enhancement of the 
greenhouse effect, 

 Recognizing further that low-lying and other small island countries, countries with 
low-lying coastal, arid and semi-arid areas or areas liable to floods, drought and desertification, 
and developing countries with fragile mountainous ecosystems are particularly vulnerable to the 
adverse effects of climate change, 

 Recognizing the special difficulties of those countries, especially developing countries, 
whose economies are particularly dependent on fossil fuel production, use and exportation, as a 
consequence of action taken on limiting greenhouse gas emissions, 
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 Affirming that responses to climate change should be coordinated with social and 
economic development in an integrated manner with a view to avoiding adverse impacts on 
the latter, taking into full account the legitimate priority needs of developing countries for the 
achievement of sustained economic growth and the eradication of poverty, 

 Recognizing that all countries, especially developing countries, need access to resources 
required to achieve sustainable social and economic development and that, in order for 
developing countries to progress towards that goal, their energy consumption will need to grow 
taking into account the possibilities for achieving greater energy efficiency and for controlling 
greenhouse gas emissions in general, including through the application of new technologies on 
terms which make such an application economically and socially beneficial, 

 Determined to protect the climate system for present and future generations, 

 Have agreed as follows: 

Article 1 

DEFINITIONS* 

 For the purposes of this Convention: 

1. “Adverse effects of climate change” means changes in the physical environment or biota 
resulting from climate change which have significant deleterious effects on the composition, 
resilience or productivity of natural and managed ecosystems or on the operation of 
socio-economic systems or on human health and welfare. 

2. “Climate change” means a change of climate which is attributed directly or indirectly to 
human activity that alters the composition of the global atmosphere and which is in addition to 
natural climate variability observed over comparable time periods. 

3. “Climate system” means the totality of the atmosphere, hydrosphere, biosphere and 
geosphere and their interactions. 

4. “Emissions” means the release of greenhouse gases and/or their precursors into the 
atmosphere over a specified area and period of time. 

5. “Greenhouse gases” means those gaseous constituents of the atmosphere, both natural 
and anthropogenic, that absorb and re-emit infrared radiation. 

6. “Regional economic integration organization” means an organization constituted by 
sovereign States of a given region which has competence in respect of matters governed by this 
Convention or its protocols and has been duly authorized, in accordance with its internal 
procedures, to sign, ratify, accept, approve or accede to the instruments concerned. 

                                                 
*  Titles of articles are included solely to assist the reader. 
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7. “Reservoir” means a component or components of the climate system where a 
greenhouse gas or a precursor of a greenhouse gas is stored. 

8. “Sink” means any process, activity or mechanism which removes a greenhouse gas, an 
aerosol or a precursor of a greenhouse gas from the atmosphere. 

9. “Source” means any process or activity which releases a greenhouse gas, an aerosol or a 
precursor of a greenhouse gas into the atmosphere. 

Article 2 

OBJECTIVE 

 The ultimate objective of this Convention and any related legal instruments that the 
Conference of the Parties may adopt is to achieve, in accordance with the relevant provisions of 
the Convention, stabilization of greenhouse gas concentrations in the atmosphere at a level that 
would prevent dangerous anthropogenic interference with the climate system.  Such a level 
should be achieved within a time frame sufficient to allow ecosystems to adapt naturally to 
climate change, to ensure that food production is not threatened and to enable economic 
development to proceed in a sustainable manner. 

Article 3 

PRINCIPLES 

 In their actions to achieve the objective of the Convention and to implement its 
provisions, the Parties shall be guided, inter alia, by the following: 

1. The Parties should protect the climate system for the benefit of present and future 
generations of humankind, on the basis of equity and in accordance with their common but 
differentiated responsibilities and respective capabilities.  Accordingly, the developed country 
Parties should take the lead in combating climate change and the adverse effects thereof. 

2. The specific needs and special circumstances of developing country Parties, especially 
those that are particularly vulnerable to the adverse effects of climate change, and of those 
Parties, especially developing country Parties, that would have to bear a disproportionate or 
abnormal burden under the Convention, should be given full consideration. 

3. The Parties should take precautionary measures to anticipate, prevent or minimize the 
causes of climate change and mitigate its adverse effects.  Where there are threats of serious or 
irreversible damage, lack of full scientific certainty should not be used as a reason for postponing 
such measures, taking into account that policies and measures to deal with climate change should 
be cost-effective so as to ensure global benefits at the lowest possible cost.  To achieve this, 
such policies and measures should take into account different socio-economic contexts, be 
comprehensive, cover all relevant sources, sinks and reservoirs of greenhouse gases and 
adaptation, and comprise all economic sectors.  Efforts to address climate change may be carried 
out cooperatively by interested Parties.
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4. The Parties have a right to, and should, promote sustainable development.  Policies and 
measures to protect the climate system against human-induced change should be appropriate 
for the specific conditions of each Party and should be integrated with national development 
programmes, taking into account that economic development is essential for adopting measures 
to address climate change. 

5. The Parties should cooperate to promote a supportive and open international economic 
system that would lead to sustainable economic growth and development in all Parties, 
particularly developing country Parties, thus enabling them better to address the problems of 
climate change.  Measures taken to combat climate change, including unilateral ones, should not 
constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on 
international trade. 

Article 4 

COMMITMENTS 

1. All Parties, taking into account their common but differentiated responsibilities and their 
specific national and regional development priorities, objectives and circumstances, shall: 

 (a) Develop, periodically update, publish and make available to the Conference of 
the Parties, in accordance with Article 12, national inventories of anthropogenic emissions by 
sources and removals by sinks of all greenhouse gases not controlled by the Montreal Protocol, 
using comparable methodologies to be agreed upon by the Conference of the Parties; 

 (b) Formulate, implement, publish and regularly update national and, where 
appropriate, regional programmes containing measures to mitigate climate change by 
addressing anthropogenic emissions by sources and removals by sinks of all greenhouse gases 
not controlled by the Montreal Protocol, and measures to facilitate adequate adaptation to 
climate change; 

 (c) Promote and cooperate in the development, application and diffusion, 
including transfer, of technologies, practices and processes that control, reduce or prevent 
anthropogenic emissions of greenhouse gases not controlled by the Montreal Protocol in all 
relevant sectors, including the energy, transport, industry, agriculture, forestry and waste 
management sectors; 

 (d) Promote sustainable management, and promote and cooperate in the conservation 
and enhancement, as appropriate, of sinks and reservoirs of all greenhouse gases not controlled 
by the Montreal Protocol, including biomass, forests and oceans as well as other terrestrial, 
coastal and marine ecosystems; 

 (e) Cooperate in preparing for adaptation to the impacts of climate change; develop 
and elaborate appropriate and integrated plans for coastal zone management, water resources and 
agriculture, and for the protection and rehabilitation of areas, particularly in Africa, affected by 
drought and desertification, as well as floods;
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 (f) Take climate change considerations into account, to the extent feasible, in their 
relevant social, economic and environmental policies and actions, and employ appropriate 
methods, for example impact assessments, formulated and determined nationally, with a view 
to minimizing adverse effects on the economy, on public health and on the quality of 
the environment, of projects or measures undertaken by them to mitigate or adapt to climate 
change; 

 (g) Promote and cooperate in scientific, technological, technical, socio-economic and 
other research, systematic observation and development of data archives related to the climate 
system and intended to further the understanding and to reduce or eliminate the remaining 
uncertainties regarding the causes, effects, magnitude and timing of climate change and the 
economic and social consequences of various response strategies; 

 (h) Promote and cooperate in the full, open and prompt exchange of relevant 
scientific, technological, technical, socio-economic and legal information related to the climate 
system and climate change, and to the economic and social consequences of various response 
strategies; 

 (i) Promote and cooperate in education, training and public awareness related to 
climate change and encourage the widest participation in this process, including that of 
non-governmental organizations; and 

 (j) Communicate to the Conference of the Parties information related to 
implementation, in accordance with Article 12. 

2. The developed country Parties and other Parties included in Annex I commit themselves 
specifically as provided for in the following: 

 (a) Each of these Parties shall adopt national1 policies and take corresponding 
measures on the mitigation of climate change, by limiting its anthropogenic emissions of 
greenhouse gases and protecting and enhancing its greenhouse gas sinks and reservoirs.  These 
policies and measures will demonstrate that developed countries are taking the lead in modifying 
longer-term trends in anthropogenic emissions consistent with the objective of the Convention, 
recognizing that the return by the end of the present decade to earlier levels of anthropogenic 
emissions of carbon dioxide and other greenhouse gases not controlled by the Montreal Protocol 
would contribute to such modification, and taking into account the differences in these Parties’ 
starting points and approaches, economic structures and resource bases, the need to maintain 
strong and sustainable economic growth, available technologies and other individual 
circumstances, as well as the need for equitable and appropriate contributions by each of these 
Parties to the global effort regarding that objective.  These Parties may implement such 
policies and measures jointly with other Parties and may assist other Parties in contributing 
to the achievement of the objective of the Convention and, in particular, that of this 
subparagraph;

                                                 
1  This includes policies and measures adopted by regional economic integration organizations. 
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 (b) In order to promote progress to this end, each of these Parties shall communicate, 
within six months of the entry into force of the Convention for it and periodically thereafter, and 
in accordance with Article 12, detailed information on its policies and measures referred to in 
subparagraph (a) above, as well as on its resulting projected anthropogenic emissions by sources 
and removals by sinks of greenhouse gases not controlled by the Montreal Protocol for the 
period referred to in subparagraph (a), with the aim of returning individually or jointly to 
their 1990 levels these anthropogenic emissions of carbon dioxide and other greenhouse gases 
not controlled by the Montreal Protocol.  This information will be reviewed by the Conference of 
the Parties, at its first session and periodically thereafter, in accordance with Article 7; 

 (c) Calculations of emissions by sources and removals by sinks of greenhouse gases 
for the purposes of subparagraph (b) above should take into account the best available scientific 
knowledge, including of the effective capacity of sinks and the respective contributions of such 
gases to climate change.  The Conference of the Parties shall consider and agree on 
methodologies for these calculations at its first session and review them regularly thereafter; 

 (d) The Conference of the Parties shall, at its first session, review the adequacy of 
subparagraphs (a) and (b) above.  Such review shall be carried out in the light of the best 
available scientific information and assessment on climate change and its impacts, as well as 
relevant technical, social and economic information.  Based on this review, the Conference of 
the Parties shall take appropriate action, which may include the adoption of amendments to the 
commitments in subparagraphs (a) and (b) above.  The Conference of the Parties, at its first 
session, shall also take decisions regarding criteria for joint implementation as indicated in 
subparagraph (a) above.  A second review of subparagraphs (a) and (b) shall take place not later 
than 31 December 1998, and thereafter at regular intervals determined by the Conference of the 
Parties, until the objective of the Convention is met; 

 (e) Each of these Parties shall: 

(i) coordinate as appropriate with other such Parties, relevant economic and 
administrative instruments developed to achieve the objective of the 
Convention; and 

(ii) identify and periodically review its own policies and practices which 
encourage activities that lead to greater levels of anthropogenic emissions 
of greenhouse gases not controlled by the Montreal Protocol than would 
otherwise occur; 

 (f) The Conference of the Parties shall review, not later than 31 December 1998, 
available information with a view to taking decisions regarding such amendments to the lists 
in Annexes I and II as may be appropriate, with the approval of the Party concerned; 

 (g) Any Party not included in Annex I may, in its instrument of ratification, 
acceptance, approval or accession, or at any time thereafter, notify the Depositary that it intends 
to be bound by subparagraphs (a) and (b) above.  The Depositary shall inform the other 
signatories and Parties of any such notification.
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3. The developed country Parties and other developed Parties included in Annex II shall 
provide new and additional financial resources to meet the agreed full costs incurred by 
developing country Parties in complying with their obligations under Article 12, paragraph 1.  
They shall also provide such financial resources, including for the transfer of technology, needed 
by the developing country Parties to meet the agreed full incremental costs of implementing 
measures that are covered by paragraph 1 of this Article and that are agreed between a 
developing country Party and the international entity or entities referred to in Article 11, in 
accordance with that Article.  The implementation of these commitments shall take into account 
the need for adequacy and predictability in the flow of funds and the importance of appropriate 
burden sharing among the developed country Parties. 

4. The developed country Parties and other developed Parties included in Annex II shall 
also assist the developing country Parties that are particularly vulnerable to the adverse effects of 
climate change in meeting costs of adaptation to those adverse effects. 

5. The developed country Parties and other developed Parties included in Annex II shall 
take all practicable steps to promote, facilitate and finance, as appropriate, the transfer of, or 
access to, environmentally sound technologies and know-how to other Parties, particularly 
developing country Parties, to enable them to implement the provisions of the Convention.  In 
this process, the developed country Parties shall support the development and enhancement of 
endogenous capacities and technologies of developing country Parties.  Other Parties and 
organizations in a position to do so may also assist in facilitating the transfer of such 
technologies. 

6. In the implementation of their commitments under paragraph 2 above, a certain degree of 
flexibility shall be allowed by the Conference of the Parties to the Parties included in Annex I 
undergoing the process of transition to a market economy, in order to enhance the ability of these 
Parties to address climate change, including with regard to the historical level of anthropogenic 
emissions of greenhouse gases not controlled by the Montreal Protocol chosen as a reference. 

7. The extent to which developing country Parties will effectively implement their 
commitments under the Convention will depend on the effective implementation by developed 
country Parties of their commitments under the Convention related to financial resources and 
transfer of technology and will take fully into account that economic and social development and 
poverty eradication are the first and overriding priorities of the developing country Parties. 

8. In the implementation of the commitments in this Article, the Parties shall give full 
consideration to what actions are necessary under the Convention, including actions related to 
funding, insurance and the transfer of technology, to meet the specific needs and concerns of 
developing country Parties arising from the adverse effects of climate change and/or the impact 
of the implementation of response measures, especially on: 

 (a) Small island countries; 

 (b) Countries with low-lying coastal areas; 

 (c) Countries with arid and semi-arid areas, forested areas and areas liable to forest 
decay;
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 (d) Countries with areas prone to natural disasters; 

 (e) Countries with areas liable to drought and desertification; 

 (f) Countries with areas of high urban atmospheric pollution; 

 (g) Countries with areas with fragile ecosystems, including mountainous ecosystems; 

 (h) Countries whose economies are highly dependent on income generated from the 
production, processing and export, and/or on consumption of fossil fuels and associated 
energy-intensive products; and 

 (i) Landlocked and transit countries. 

Further, the Conference of the Parties may take actions, as appropriate, with respect to this 
paragraph. 

9. The Parties shall take full account of the specific needs and special situations of the least 
developed countries in their actions with regard to funding and transfer of technology. 

10. The Parties shall, in accordance with Article 10, take into consideration in the 
implementation of the commitments of the Convention the situation of Parties, particularly 
developing country Parties, with economies that are vulnerable to the adverse effects of the 
implementation of measures to respond to climate change.  This applies notably to Parties with 
economies that are highly dependent on income generated from the production, processing and 
export, and/or consumption of fossil fuels and associated energy-intensive products and/or the 
use of fossil fuels for which such Parties have serious difficulties in switching to alternatives. 

Article 5 

RESEARCH AND SYSTEMATIC OBSERVATION 

 In carrying out their commitments under Article 4, paragraph 1 (g), the Parties shall: 

 (a) Support and further develop, as appropriate, international and intergovernmental 
programmes and networks or organizations aimed at defining, conducting, assessing and 
financing research, data collection and systematic observation, taking into account the need to 
minimize duplication of effort; 

 (b) Support international and intergovernmental efforts to strengthen systematic 
observation and national scientific and technical research capacities and capabilities, particularly 
in developing countries, and to promote access to, and the exchange of, data and analyses thereof 
obtained from areas beyond national jurisdiction; and 

 (c) Take into account the particular concerns and needs of developing countries and 
cooperate in improving their endogenous capacities and capabilities to participate in the efforts 
referred to in subparagraphs (a) and (b) above. 
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Article 6 

EDUCATION, TRAINING AND PUBLIC AWARENESS 

 In carrying out their commitments under Article 4, paragraph 1 (i), the Parties shall: 

 (a) Promote and facilitate at the national and, as appropriate, subregional and regional 
levels, and in accordance with national laws and regulations, and within their respective 
capacities: 

(i) the development and implementation of educational and public awareness 
programmes on climate change and its effects; 

(ii) public access to information on climate change and its effects; 

(iii) public participation in addressing climate change and its effects and 
developing adequate responses; and 

(iv) training of scientific, technical and managerial personnel; 

 (b) Cooperate in and promote, at the international level, and, where appropriate, using 
existing bodies: 

(i) the development and exchange of educational and public awareness 
material on climate change and its effects; and 

(ii) the development and implementation of education and training 
programmes, including the strengthening of national institutions and the 
exchange or secondment of personnel to train experts in this field, in 
particular for developing countries. 

Article 7 

CONFERENCE OF THE PARTIES 

1. A Conference of the Parties is hereby established. 

2. The Conference of the Parties, as the supreme body of this Convention, shall keep under 
regular review the implementation of the Convention and any related legal instruments that the 
Conference of the Parties may adopt, and shall make, within its mandate, the decisions necessary 
to promote the effective implementation of the Convention.  To this end, it shall: 

 (a) Periodically examine the obligations of the Parties and the institutional 
arrangements under the Convention, in the light of the objective of the Convention, the 
experience gained in its implementation and the evolution of scientific and technological 
knowledge;
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 (b) Promote and facilitate the exchange of information on measures adopted by the 
Parties to address climate change and its effects, taking into account the differing circumstances, 
responsibilities and capabilities of the Parties and their respective commitments under the 
Convention; 

 (c) Facilitate, at the request of two or more Parties, the coordination of measures 
adopted by them to address climate change and its effects, taking into account the differing 
circumstances, responsibilities and capabilities of the Parties and their respective commitments 
under the Convention; 

 (d) Promote and guide, in accordance with the objective and provisions of the 
Convention, the development and periodic refinement of comparable methodologies, to be 
agreed on by the Conference of the Parties, inter alia, for preparing inventories of greenhouse gas 
emissions by sources and removals by sinks, and for evaluating the effectiveness of measures to 
limit the emissions and enhance the removals of these gases; 

 (e) Assess, on the basis of all information made available to it in accordance with the 
provisions of the Convention, the implementation of the Convention by the Parties, the overall 
effects of the measures taken pursuant to the Convention, in particular environmental, economic 
and social effects as well as their cumulative impacts and the extent to which progress towards 
the objective of the Convention is being achieved; 

 (f) Consider and adopt regular reports on the implementation of the Convention and 
ensure their publication; 

 (g) Make recommendations on any matters necessary for the implementation of the 
Convention; 

 (h) Seek to mobilize financial resources in accordance with Article 4, paragraphs 3, 4 
and 5, and Article 11; 

 (i) Establish such subsidiary bodies as are deemed necessary for the implementation 
of the Convention; 

 (j) Review reports submitted by its subsidiary bodies and provide guidance to them; 

 (k) Agree upon and adopt, by consensus, rules of procedure and financial rules for 
itself and for any subsidiary bodies; 

 (l) Seek and utilize, where appropriate, the services and cooperation of, and 
information provided by, competent international organizations and intergovernmental and 
non-governmental bodies; and 

 (m) Exercise such other functions as are required for the achievement of the objective 
of the Convention as well as all other functions assigned to it under the Convention.
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3. The Conference of the Parties shall, at its first session, adopt its own rules of procedure 
as well as those of the subsidiary bodies established by the Convention, which shall include 
decision-making procedures for matters not already covered by decision-making procedures 
stipulated in the Convention.  Such procedures may include specified majorities required for the 
adoption of particular decisions. 

4. The first session of the Conference of the Parties shall be convened by the interim 
secretariat referred to in Article 21 and shall take place not later than one year after the date of 
entry into force of the Convention.  Thereafter, ordinary sessions of the Conference of the Parties 
shall be held every year unless otherwise decided by the Conference of the Parties. 

5. Extraordinary sessions of the Conference of the Parties shall be held at such other times 
as may be deemed necessary by the Conference, or at the written request of any Party, provided 
that, within six months of the request being communicated to the Parties by the secretariat, it is 
supported by at least one third of the Parties. 

6. The United Nations, its specialized agencies and the International Atomic Energy 
Agency, as well as any State member thereof or observers thereto not Party to the Convention, 
may be represented at sessions of the Conference of the Parties as observers.  Any body or 
agency, whether national or international, governmental or non-governmental, which is qualified 
in matters covered by the Convention, and which has informed the secretariat of its wish to be 
represented at a session of the Conference of the Parties as an observer, may be so admitted 
unless at least one third of the Parties present object.  The admission and participation of 
observers shall be subject to the rules of procedure adopted by the Conference of the Parties. 

Article 8 

SECRETARIAT 

1. A secretariat is hereby established. 

2. The functions of the secretariat shall be: 

 (a) To make arrangements for sessions of the Conference of the Parties and its 
subsidiary bodies established under the Convention and to provide them with services as 
required; 

 (b) To compile and transmit reports submitted to it; 

 (c) To facilitate assistance to the Parties, particularly developing country Parties, on 
request, in the compilation and communication of information required in accordance with the 
provisions of the Convention; 

 (d) To prepare reports on its activities and present them to the Conference of the 
Parties;
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 (e) To ensure the necessary coordination with the secretariats of other relevant 
international bodies; 

 (f) To enter, under the overall guidance of the Conference of the Parties, into such 
administrative and contractual arrangements as may be required for the effective discharge of its 
functions; and 

 (g) To perform the other secretariat functions specified in the Convention and in any 
of its protocols and such other functions as may be determined by the Conference of the Parties. 

3. The Conference of the Parties, at its first session, shall designate a permanent secretariat 
and make arrangements for its functioning. 

Article 9 

SUBSIDIARY BODY FOR SCIENTIFIC AND  
TECHNOLOGICAL ADVICE 

1. A subsidiary body for scientific and technological advice is hereby established to provide 
the Conference of the Parties and, as appropriate, its other subsidiary bodies with timely 
information and advice on scientific and technological matters relating to the Convention.  This 
body shall be open to participation by all Parties and shall be multidisciplinary.  It shall comprise 
government representatives competent in the relevant field of expertise.  It shall report regularly 
to the Conference of the Parties on all aspects of its work.  

2. Under the guidance of the Conference of the Parties, and drawing upon existing 
competent international bodies, this body shall: 

 (a) Provide assessments of the state of scientific knowledge relating to climate 
change and its effects; 

 (b) Prepare scientific assessments on the effects of measures taken in the 
implementation of the Convention; 

 (c) Identify innovative, efficient and state-of-the-art technologies and know-how and 
advise on the ways and means of promoting development and/or transferring such technologies; 

 (d) Provide advice on scientific programmes, international cooperation in research 
and development related to climate change, as well as on ways and means of supporting 
endogenous capacity-building in developing countries; and 

 (e) Respond to scientific, technological and methodological questions that the 
Conference of the Parties and its subsidiary bodies may put to the body. 

3. The functions and terms of reference of this body may be further elaborated by the 
Conference of the Parties. 
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Article 10 

SUBSIDIARY BODY FOR IMPLEMENTATION 

1. A subsidiary body for implementation is hereby established to assist the Conference of 
the Parties in the assessment and review of the effective implementation of the Convention.  This 
body shall be open to participation by all Parties and comprise government representatives who 
are experts on matters related to climate change.  It shall report regularly to the Conference of 
the Parties on all aspects of its work. 

2. Under the guidance of the Conference of the Parties, this body shall: 

 (a) Consider the information communicated in accordance with Article 12, 
paragraph 1, to assess the overall aggregated effect of the steps taken by the Parties in the 
light of the latest scientific assessments concerning climate change; 

 (b) Consider the information communicated in accordance with Article 12, 
paragraph 2, in order to assist the Conference of the Parties in carrying out the reviews required 
by Article 4, paragraph 2 (d); and 

 (c) Assist the Conference of the Parties, as appropriate, in the preparation and 
implementation of its decisions. 

Article 11 

FINANCIAL MECHANISM 

1. A mechanism for the provision of financial resources on a grant or concessional basis, 
including for the transfer of technology, is hereby defined.  It shall function under the guidance 
of and be accountable to the Conference of the Parties, which shall decide on its policies, 
programme priorities and eligibility criteria related to this Convention.  Its operation shall be 
entrusted to one or more existing international entities. 

2. The financial mechanism shall have an equitable and balanced representation of all 
Parties within a transparent system of governance. 

3. The Conference of the Parties and the entity or entities entrusted with the operation of the 
financial mechanism shall agree upon arrangements to give effect to the above paragraphs, 
which shall include the following: 

 (a) Modalities to ensure that the funded projects to address climate change are in 
conformity with the policies, programme priorities and eligibility criteria established by the 
Conference of the Parties; 

 (b) Modalities by which a particular funding decision may be reconsidered in light of 
these policies, programme priorities and eligibility criteria;
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 (c) Provision by the entity or entities of regular reports to the Conference of the 
Parties on its funding operations, which is consistent with the requirement for accountability set 
out in paragraph 1 above; and 

 (d) Determination in a predictable and identifiable manner of the amount of funding 
necessary and available for the implementation of this Convention and the conditions under 
which that amount shall be periodically reviewed. 

4. The Conference of the Parties shall make arrangements to implement the 
above-mentioned provisions at its first session, reviewing and taking into account the interim 
arrangements referred to in Article 21, paragraph 3, and shall decide whether these interim 
arrangements shall be maintained.  Within four years thereafter, the Conference of the Parties 
shall review the financial mechanism and take appropriate measures. 

5. The developed country Parties may also provide and developing country Parties avail 
themselves of, financial resources related to the implementation of the Convention through 
bilateral, regional and other multilateral channels. 

Article 12 

COMMUNICATION OF INFORMATION RELATED 
TO IMPLEMENTATION 

1. In accordance with Article 4, paragraph 1, each Party shall communicate to the 
Conference of the Parties, through the secretariat, the following elements of information: 

 (a) A national inventory of anthropogenic emissions by sources and removals by 
sinks of all greenhouse gases not controlled by the Montreal Protocol, to the extent its capacities 
permit, using comparable methodologies to be promoted and agreed upon by the Conference of 
the Parties; 

 (b) A general description of steps taken or envisaged by the Party to implement the 
Convention; and 

 (c) Any other information that the Party considers relevant to the achievement of the 
objective of the Convention and suitable for inclusion in its communication, including, if 
feasible, material relevant for calculations of global emission trends. 

2. Each developed country Party and each other Party included in Annex I shall incorporate 
in its communication the following elements of information: 

 (a) A detailed description of the policies and measures that it has adopted to 
implement its commitment under Article 4, paragraphs 2 (a) and 2 (b); and 

 (b) A specific estimate of the effects that the policies and measures referred to in 
subparagraph (a) immediately above will have on anthropogenic emissions by its sources and 
removals by its sinks of greenhouse gases during the period referred to in Article 4, 
paragraph 2 (a). 
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3. In addition, each developed country Party and each other developed Party included 
in Annex II shall incorporate details of measures taken in accordance with Article 4, 
paragraphs 3, 4 and 5.  

4. Developing country Parties may, on a voluntary basis, propose projects for financing, 
including specific technologies, materials, equipment, techniques or practices that would be 
needed to implement such projects, along with, if possible, an estimate of all incremental costs, 
of the reductions of emissions and increments of removals of greenhouse gases, as well as an 
estimate of the consequent benefits. 

5. Each developed country Party and each other Party included in Annex I shall make its 
initial communication within six months of the entry into force of the Convention for that Party.  
Each Party not so listed shall make its initial communication within three years of the entry into 
force of the Convention for that Party, or of the availability of financial resources in accordance 
with Article 4, paragraph 3.  Parties that are least developed countries may make their initial 
communication at their discretion.  The frequency of subsequent communications by all Parties 
shall be determined by the Conference of the Parties, taking into account the differentiated 
timetable set by this paragraph. 

6. Information communicated by Parties under this Article shall be transmitted by the 
secretariat as soon as possible to the Conference of the Parties and to any subsidiary bodies 
concerned.  If necessary, the procedures for the communication of information may be further 
considered by the Conference of the Parties. 

7. From its first session, the Conference of the Parties shall arrange for the provision to 
developing country Parties of technical and financial support, on request, in compiling and 
communicating information under this Article, as well as in identifying the technical and 
financial needs associated with proposed projects and response measures under Article 4.  Such 
support may be provided by other Parties, by competent international organizations and by the 
secretariat, as appropriate. 

8. Any group of Parties may, subject to guidelines adopted by the Conference of the Parties, 
and to prior notification to the Conference of the Parties, make a joint communication in 
fulfilment of their obligations under this Article, provided that such a communication includes 
information on the fulfilment by each of these Parties of its individual obligations under the 
Convention.  

9. Information received by the secretariat that is designated by a Party as confidential, in 
accordance with criteria to be established by the Conference of the Parties, shall be aggregated 
by the secretariat to protect its confidentiality before being made available to any of the bodies 
involved in the communication and review of information. 

10. Subject to paragraph 9 above, and without prejudice to the ability of any Party to make 
public its communication at any time, the secretariat shall make communications by Parties 
under this Article publicly available at the time they are submitted to the Conference of the 
Parties. 
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Article 13 

RESOLUTION OF QUESTIONS REGARDING IMPLEMENTATION 

 The Conference of the Parties shall, at its first session, consider the establishment of a 
multilateral consultative process, available to Parties on their request, for the resolution of 
questions regarding the implementation of the Convention. 

Article 14 

SETTLEMENT OF DISPUTES 

1. In the event of a dispute between any two or more Parties concerning the interpretation or 
application of the Convention, the Parties concerned shall seek a settlement of the dispute 
through negotiation or any other peaceful means of their own choice. 

2. When ratifying, accepting, approving or acceding to the Convention, or at any time 
thereafter, a Party which is not a regional economic integration organization may declare in a 
written instrument submitted to the Depositary that, in respect of any dispute concerning the 
interpretation or application of the Convention, it recognizes as compulsory ipso facto and 
without special agreement, in relation to any Party accepting the same obligation: 

 (a) Submission of the dispute to the International Court of Justice; and/or 

 (b) Arbitration in accordance with procedures to be adopted by the Conference of the 
Parties as soon as practicable, in an annex on arbitration. 

A Party which is a regional economic integration organization may make a declaration with like 
effect in relation to arbitration in accordance with the procedures referred to in subparagraph (b) 
above. 

3. A declaration made under paragraph 2 above shall remain in force until it expires in 
accordance with its terms or until three months after written notice of its revocation has been 
deposited with the Depositary. 

4. A new declaration, a notice of revocation or the expiry of a declaration shall not in any 
way affect proceedings pending before the International Court of Justice or the arbitral tribunal, 
unless the parties to the dispute otherwise agree. 

5. Subject to the operation of paragraph 2 above, if after twelve months following 
notification by one Party to another that a dispute exists between them, the Parties concerned 
have not been able to settle their dispute through the means mentioned in paragraph 1 above, the 
dispute shall be submitted, at the request of any of the parties to the dispute, to conciliation. 

6. A conciliation commission shall be created upon the request of one of the parties to the 
dispute.  The commission shall be composed of an equal number of members appointed by each 
party concerned and a chairman chosen jointly by the members appointed by each party.  The 
commission shall render a recommendatory award, which the parties shall consider in good faith. 
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7. Additional procedures relating to conciliation shall be adopted by the Conference of the 
Parties, as soon as practicable, in an annex on conciliation. 

8. The provisions of this Article shall apply to any related legal instrument which the 
Conference of the Parties may adopt, unless the instrument provides otherwise. 

Article 15 

AMENDMENTS TO THE CONVENTION 

1. Any Party may propose amendments to the Convention. 

2. Amendments to the Convention shall be adopted at an ordinary session of the Conference 
of the Parties.  The text of any proposed amendment to the Convention shall be communicated to 
the Parties by the secretariat at least six months before the meeting at which it is proposed for 
adoption.  The secretariat shall also communicate proposed amendments to the signatories to the 
Convention and, for information, to the Depositary. 

3. The Parties shall make every effort to reach agreement on any proposed amendment to 
the Convention by consensus.  If all efforts at consensus have been exhausted, and no agreement 
reached, the amendment shall as a last resort be adopted by a three-fourths majority vote of the 
Parties present and voting at the meeting.  The adopted amendment shall be communicated by 
the secretariat to the Depositary, who shall circulate it to all Parties for their acceptance. 

4.  Instruments of acceptance in respect of an amendment shall be deposited with the 
Depositary.  An amendment adopted in accordance with paragraph 3 above shall enter into 
force for those Parties having accepted it on the ninetieth day after the date of receipt by the 
Depositary of an instrument of acceptance by at least three fourths of the Parties to the 
Convention. 

5. The amendment shall enter into force for any other Party on the ninetieth day after the 
date on which that Party deposits with the Depositary its instrument of acceptance of the said 
amendment.  

6. For the purposes of this Article, “Parties present and voting” means Parties present and 
casting an affirmative or negative vote. 

Article 16 

ADOPTION AND AMENDMENT OF ANNEXES TO THE CONVENTION 

1. Annexes to the Convention shall form an integral part thereof and, unless otherwise 
expressly provided,  a reference to the Convention constitutes at the same time a reference to any 
annexes thereto.  Without prejudice to the provisions of Article 14, paragraphs 2 (b) and 7, such 
annexes shall be restricted to lists, forms and any other material of a descriptive nature that is of 
a scientific, technical, procedural or administrative character.
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2. Annexes to the Convention shall be proposed and adopted in accordance with the 
procedure set forth in Article 15, paragraphs 2, 3 and 4. 

3. An annex that has been adopted in accordance with paragraph 2 above shall enter into 
force for all Parties to the Convention six months after the date of the communication by the 
Depositary to such Parties of the adoption of the annex, except for those Parties that have 
notified the Depositary, in writing, within that period of their non-acceptance of the annex.  The 
annex shall enter into force for Parties which withdraw their notification of non-acceptance on 
the ninetieth day after the date on which withdrawal of such notification has been received by the 
Depositary. 

4. The proposal, adoption and entry into force of amendments to annexes to the Convention 
shall be subject to the same procedure as that for the proposal, adoption and entry into force of 
annexes to the Convention in accordance with paragraphs 2 and 3 above.   

5. If the adoption of an annex or an amendment to an annex involves an amendment to the 
Convention, that annex or amendment to an annex shall not enter into force until such time as the 
amendment to the Convention enters into force. 

Article 17 

PROTOCOLS 

1. The Conference of the Parties may, at any ordinary session, adopt protocols to the 
Convention. 

2. The text of any proposed protocol shall be communicated to the Parties by the secretariat 
at least six months before such a session. 

3. The requirements for the entry into force of any protocol shall be established by that 
instrument. 

4. Only Parties to the Convention may be Parties to a protocol. 

5. Decisions under any protocol shall be taken only by the Parties to the protocol concerned. 

Article 18 

RIGHT TO VOTE 

1. Each Party to the Convention shall have one vote, except as provided for in paragraph 2 
below. 

2. Regional economic integration organizations, in matters within their competence, shall 
exercise their right to vote with a number of votes equal to the number of their member States 
that are Parties to the Convention.  Such an organization shall not exercise its right to vote if any 
of its member States exercises its right, and vice versa. 
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Article 19 

DEPOSITARY 

 The Secretary-General of the United Nations shall be the Depositary of the Convention 
and of protocols adopted in accordance with Article 17. 

Article 20 

SIGNATURE 

 This Convention shall be open for signature by States Members of the United Nations or 
of any of its specialized agencies or that are Parties to the Statute of the International Court of 
Justice and by regional economic integration organizations at Rio de Janeiro, during the 
United Nations Conference on Environment and Development, and thereafter at United Nations 
Headquarters in New York from 20 June 1992 to 19 June 1993. 

Article 21 

INTERIM ARRANGEMENTS 

1. The secretariat functions referred to in Article 8 will be carried out on an interim 
basis by the secretariat established by the General Assembly of the United Nations in its 
resolution 45/212 of 21 December 1990, until the completion of the first session of the 
Conference of the Parties. 

2. The head of the interim secretariat referred to in paragraph 1 above will cooperate closely 
with the Intergovernmental Panel on Climate Change to ensure that the Panel can respond to the 
need for objective scientific and technical advice.  Other relevant scientific bodies could also be 
consulted. 

3. The Global Environment Facility of the United Nations Development Programme, the 
United Nations Environment Programme and the International Bank for Reconstruction and 
Development shall be the international entity entrusted with the operation of the financial 
mechanism referred to in Article 11 on an interim basis.  In this connection, the Global 
Environment Facility should be appropriately restructured and its membership made universal to 
enable it to fulfil the requirements of Article 11.  

Article 22 

RATIFICATION, ACCEPTANCE, APPROVAL OR ACCESSION 

1. The Convention shall be subject to ratification, acceptance, approval or accession by 
States and by regional economic integration organizations.  It shall be open for accession from 
the day after the date on which the Convention is closed for signature.  Instruments of 
ratification, acceptance, approval or accession shall be deposited with the Depositary.
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2. Any regional economic integration organization which becomes a Party to the 
Convention without any of its member States being a Party shall be bound by all the obligations 
under the Convention.  In the case of such organizations, one or more of whose member States is 
a Party to the Convention, the organization and its member States shall decide on their respective 
responsibilities for the performance of their obligations under the Convention.  In such cases, the 
organization and the member States shall not be entitled to exercise rights under the Convention 
concurrently. 

3.  In their instruments of ratification, acceptance, approval or accession, regional economic 
integration organizations shall declare the extent of their competence with respect to the matters 
governed by the Convention.  These organizations shall also inform the Depositary, who shall in 
turn inform the Parties, of any substantial modification in the extent of their competence. 

Article 23 

ENTRY INTO FORCE 

1. The Convention shall enter into force on the ninetieth day after the date of deposit of the 
fiftieth instrument of ratification, acceptance, approval or accession. 

2.  For each State or regional economic integration organization that ratifies, accepts or 
approves the Convention or accedes thereto after the deposit of the fiftieth instrument of 
ratification, acceptance, approval or accession, the Convention shall enter into force on the 
ninetieth day after the date of deposit by such State or regional economic integration 
organization of its instrument of ratification, acceptance, approval or accession. 

3.  For the purposes of paragraphs 1 and 2 above, any instrument deposited by a regional 
economic integration organization shall not be counted as additional to those deposited by States 
members of the organization. 

Article 24 

RESERVATIONS 

 No reservations may be made to the Convention. 

Article 25 

WITHDRAWAL 

1. At any time after three years from the date on which the Convention has entered into 
force for a Party, that Party may withdraw from the Convention by giving written notification to 
the Depositary. 

2. Any such withdrawal shall take effect upon expiry of one year from the date of receipt by 
the Depositary of the notification of withdrawal, or on such later date as may be specified in the 
notification of withdrawal. 

3. Any Party that withdraws from the Convention shall be considered as also having 
withdrawn from any protocol to which it is a Party.  
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Article 26 

AUTHENTIC TEXTS 

 The original of this Convention, of which the Arabic, Chinese, English, French, Russian 
and Spanish texts are equally authentic, shall be deposited with the Secretary-General of the 
United Nations. 

 IN WITNESS WHEREOF the undersigned, being duly authorized to that effect, have 
signed this Convention. 

 DONE at New York this ninth day of May one thousand nine hundred and ninety-two. 
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Annex I 

Australia 
Austria 
Belarusa 
Belgium 
Bulgariaa 
Canada 
Croatiaa * 
Czech Republica * 
Denmark 
European Economic Community 
Estoniaa 
Finland 
France 
Germany 
Greece 
Hungarya 
Iceland 
Ireland 
Italy 
Japan 
Latviaa 
Liechtenstein* 
Lithuaniaa 
Luxembourg 
Monaco* 
Netherlands 
New Zealand 
Norway 
Polanda 
Portugal 
Romaniaa 
Russian Federationa 
Slovakiaa * 
Sloveniaa * 
Spain 
Sweden 
Switzerland 
Turkey 
Ukrainea 
United Kingdom of Great Britain and Northern Ireland 
United States of America 

                                                 
a  Countries that are undergoing the process of transition to a market economy. 

*  Publisher’s note:  Countries added to Annex I by an amendment that entered into force 
on 13 August 1998, pursuant to decision 4/CP.3 adopted at COP.3. 
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Annex II 

Australia  
Austria 
Belgium 
Canada 
Denmark 
European Economic Community 
Finland 
France 
Germany 
Greece 
Iceland 
Ireland 
Italy 
Japan 
Luxembourg 
Netherlands 
New Zealand 
Norway 
Portugal 
Spain 
Sweden 
Switzerland 
United Kingdom of Great Britain and Northern Ireland 
United States of America 

Publisher’s note:  Turkey was deleted from Annex II by an amendment that entered into force 
28 June 2002, pursuant to decision 26/CP.7 adopted at COP.7. 

- - - - - 
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