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I. Overview   

A. The Board must reconsider its recommendation to the Governor in Council 

1. On August 30, 2018, the Federal Court of Appeal (the “Court of Appeal”) quashed the 

November 29, 2016 Order of the Governor in Council1 (the “November 2016 OIC”) 

directing the National Energy Board (the “Board”) to issue a certificate of public 

convenience and necessity under the National Energy Board Act (“NEB Act”)2 for the 

Trans Mountain Expansion Project (the “Project”), and remitted the issue of Project 

approval back to the Governor in Council (the “GIC”).3 The decision of the Court of 

Appeal set aside the approval of the Project and rendered the certificate the Board had 

issued a nullity.    

2. The Court of Appeal quashed the November 2016 OIC on the grounds that the Board had 

failed to lawfully conduct its review of the Project (the “Project Review”) in conformity 

with the laws of Canada, including the requirements of the Canadian Environmental 

Assessment Act, 2012 (“CEAA 2012”)4 and the Species at Risk Act (“SARA”)5.6 

Specifically, the Board had unjustifiably defined the scope of the Project to exclude 

Project-related tanker traffic (“Project Related Shipping”) for the purposes of its 

environmental assessment under CEAA 2012. The exclusion of Project Related Shipping 

from the scope of the Project led to successive, unacceptable deficiencies in the Board’s 

May 2016 Trans Mountain Expansion Project Report and Recommendation (the “2016 

Report”). As a result, the GIC could not rely on the Board’s 2016 Report when assessing 

the Project’s environmental effects and the overall effect of the Project on the public 

interest.7 The Court of Appeal also found that Canada had failed to properly consult 

Indigenous peoples and First Nations before approving the Project. 

                                                           
1 Order in Council P.C. 2016-1069. 
2 National Energy Board Act, RSC 1985, c N-7, s 52(3) [NEB Act]. Raincoast and Living Oceans Book of 

Authorities [RC & LO BoA] Tab 4. 
3 Tsleil-Waututh Nation v Canada, 2018 FCA 153 (“Tsleil-Waututh”) at para 7, 768-770, and 774, RC & LO Tab 

18. 
4 Canadian Environmental Assessment Act, 2012, SC 2012, c 19, s 52, s 19 [CEAA 2012]. RC & LO Tab 2. 
5 Species at Risk Act, SC 2002, c 29 [SARA]. RC & LO Tab 5. 
6 Tsleil-Waututh, at paras 449, 453, 470. RC & LO Tab 18. 
7 Tsleil-Waututh, at para 5, 764-766. RC & LO Tab 18. 
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3. On September 20, 2018, the GIC issued an Order in Council requiring the Board to 

reconsider the recommendations set out its 2016 Report (the “September 2018 OIC”).8 

Specifically, the September 2018 OIC directed the Board to reconsider its failure to apply 

s. 79 of SARA to species affected by Project Related Shipping, and its recommendation 

under s. 29 of CEAA 2012 as to whether the Project is likely to cause significant adverse 

environmental effects, in the present reconsideration hearing (the “Reconsideration”).9  

4. Trans Mountain argues that the Board does not have to “re-assess effects that were already 

considered” in the Project Review in the Reconsideration, and that “the Board’s findings in 

OH-001-2014 remain valid and no changes to the Conditions are warranted.”10 Trans 

Mountain submits that the Board “conducted one comprehensive environmental 

assessment that covered all regulatory requirements” and that it “made no difference under 

which Act the affects were assessed.”11 It states that the Court of Appeal “did not impugn 

the Board’s approach to complying with SARA”.12 This entirely misrepresents the Court of 

Appeal’s decision in Tsleil-Waututh Nation v Canada (“Tsleil-Waututh”). The Court of 

Appeal explicitly found that the Board failed to comply with CEAA 2012 and SARA, with 

the result that the 2016 Report was “so deficient that it could not qualify as a ‘report’ 

within the meaning of the legislation.”13 The Court of Appeal held that the Board failed to 

provide the GIC with information with respect to mitigation measures under SARA, and 

that Board’s “unjustified failure to assess the effects of marine shipping under [CEAA 

2012]” and resulting “flawed conclusion” that the Project would have no significant 

adverse environmental effects were “so critical” that the GIC could not assess the Project’s 

environmental effects.14  

5. The September 2018 OIC directed the Board to take the environmental effects of Project 

Related Shipping into account in its conclusions under CEAA 2012, and to take into 

                                                           
8 A 94111 Order in Council P.C. 2018-1177. 
9 A 94111 OIC P.C. 2018-1177 from the Privy Council - Trans Mountain Expansion [September 2018 OIC]. 
10 A97422-2 Argument-in-Chief of Trans Mountain – A6R2D0 at PDF p 22. 
11A97422-2 Argument-in-Chief of Trans Mountain – A6R2D0 at PDF p 5. Emphasis in original. 
12 A97422-2 Argument-in-Chief of Trans Mountain – A6R2D0 at PDF p 10. 
13 Tsleil-Waututh at para 470. RC & LO Tab 18. 
14 Tsleil-Waututh at paras 456, 470. RC & LO Tab 18. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3611611
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3611611
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746930
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746823
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746930
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746823
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746930
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746823
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account the adverse effects of Project Related Shipping on SARA-listed species to the 

standard required by SARA.15   

B. Living Oceans Society and Raincoast Conservation Foundation’s position in the 

Reconsideration 

6. Living Oceans Society (“Living Oceans”) and Raincoast Conservation Foundation 

(“Raincoast”) submit that the Board cannot and should not recommend the approval of the 

Project at the conclusion of the Reconsideration.   

7. In support of their position, Living Oceans and Raincoast rely on these submissions, as 

well as their previous argument filed in January 201616, particularly with respect to the 

statement of facts. In these submissions in the Reconsideration, Living Oceans and 

Raincoast focus on new and updated evidence and information, how that new information 

affects the Board’s conclusions from 2016, and how the new information should affect the 

Board’s recommendation to the GIC respecting the Project.      

8. In its 2016 Report, the Board found that Project Related Shipping would have significant 

adverse effects on the endangered Southern Resident Killer Whales (“Southern Residents”) 

and on Indigenous cultural use associated with the Southern Residents.17 The Board found 

that Project Related Shipping would further contribute to cumulative effects that are 

already jeopardizing the recovery of the Southern Residents, and also impact numerous 

individual whales in a habitat identified as critical to Southern Resident recovery.18    

9. Since 2016, as discussed further below, the condition of the Southern Residents has 

deteriorated to the point where the federal Ministers responsible for them under SARA 

have determined that they face “imminent threats” to their survival and recovery.19 A new 

population viability assessment based on current population numbers concludes that 

increased threats from Project Related Shipping would increase the risk of extinction and 

                                                           
15 A 94111 September 2018 OIC. 
16 A75457 January 2016 Argument, A4Y013. 
17 A77045 National Energy Board Report, Trans Mountain Expansion Project (May 2016) [2016 Report] p. xiv, 16, 

p. 350-351, 361-363. 
18 A77045 2016 Report p. 350. 
19 A95299-19 Government of Canada, Southern Resident Killer Whale: Imminent Threat Assessment (May 2018), 

in Annex 7.G.02, A6J7A1 [Imminent Threat Assessment].  

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3611611
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2925431
https://apps.neb-one.gc.ca/REGDOCS/File/Download/2925541
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3649015
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3644534
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accelerate the whales’ decline.20 It is clear that the population cannot withstand additional 

negative pressures if it is to recover from its current endangered status or persist.   

10. SARA requires the Board to ensure that if the Project goes ahead there are measures to 

lessen or avoid the adverse effects of Project Related Shipping on all SARA-listed species, 

regardless of the significance of the effects.21 The evidence before the Board is that there 

are no measures currently in place or proposed to mitigate the impacts of Project Related 

Shipping on the Southern Residents, or other SARA-listed marine species. The Board’s 

draft conditions contain no mitigation. As described in Part III.5.(i) and (ii) below, the 

initiatives proposed by Trans Mountain and Federal Authorities will not mitigate the 

impacts of Project Related Shipping on the Southern Residents. Thus, SARA’s 

requirements cannot be met in the context of the impacts of this Project on Southern 

Residents, or on any other SARA-listed marine species, as there are similarly no measures 

to address effects on other species.   

11. The Southern Residents are also protected from direct harm under s. 32 of SARA and their 

critical habitat is protected from destruction under s. 58 and the Critical Habitat of the 

Killer Whale (Orcinus orca) Northeast Pacific Southern Resident Population Order (the 

“Southern Resident Critical Habitat Protection Order”).22 It is not possible to issue an 

authorization under one federal law that will violate the provisions of another.23 Thus, the 

Board cannot recommend approval of the Project if Project Related Shipping will either 

cause direct harm to the Southern Residents (or other listed species) or destroy any part of 

their critical habitat. On the evidence, as described below, the Project would have both 

these effects. Section 32 applies to all SARA-listed marine species, and s. 58 applies to all 

species with designated critical habitat.24 

                                                           
20 A96429-3 Report of Dr. Robert Lacy, [Lacy Report] Raincoast Statement of Evidence 2018, Attachment A. 

A6L5R2 
21 SARA s 79. RC & LO Tab 5. 
22 Critical Habitat of the Killer Whale (Orcinus orca) Northeast Pacific Southern Resident Population Order, 

SOR/2018-278; Critical Habitat of the Killer Whale (Orcinus orca) Northeast Pacific Northern Resident 

Population Order: SOR/2018-279. RC & LO BoA Tab 6. 
23 Alberta Wilderness Assn v Cardinal River Coals Ltd., [1999] 3 FC 425 at paras 104-105. RC & LO Tab 8. 
24 SARA s 32, 58(1)(a) or (b). RC & LO Tab 5. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718237
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12. In the 2016 Report, the Board also found that greenhouse gas emissions from Project 

Related Shipping would likely be significant.25 The Court has made very clear that the 

Board must factor these effects – being significant adverse environmental effects for the 

purposes of CEAA 2012 – into its conclusions under CEAA 2012.   

13. Since 2016, the Intergovernmental Panel on Climate Change has published a summary of 

exhaustive research and modelling which concludes that avoiding the catastrophic impacts 

of climate change will require significant and far reaching changes at all levels of society.26 

The Board found in the 2016 Report that the magnitude of greenhouse gas emissions from 

Project Related Shipping would be high. No mitigation is proposed to address these 

emissions. There is no plan to offset the greenhouse gas emissions from Project Related 

Shipping. It is not justifiable to approve a project that will result, in the Board’s words, “in 

measureable percent increases” in greenhouse gas emissions.27   

14. Based on these findings alone, it is clear that the Board can only conclude that the Project 

is likely to have “significant adverse environmental effects”, because it must include the 

adverse effects of Project Related Shipping in its conclusions under CEAA 2012. The 

Board must also include its recommendation on whether these significant adverse effects 

are justified in the circumstances.     

15. Living Oceans and Raincoast submit that these effects cannot be justified. The Project 

would jeopardize the survival and recovery of the endangered Southern Residents.28 There 

is no way to justify pushing a species whose survival is at imminent risk further towards 

extinction. The Project would also result in marine greenhouse gas emissions of high 

magnitude. The consensus of the world’s leading climate scientists is that we have only 11 

years to drastically reduce our greenhouse gas emissions if we are to avoid significantly 

increased impacts of climate change associated with a 2°C increase in global average 

                                                           
25 A77045 2016 Report pp xiv, 16 and 337. 
26 A96430-4 B – IPCC, 2018: Summary for Policy Makers, In: Global Warming of 1.5°C An IPCC Special Report 

on the Impacts of Global Warming of 1.5° above pre-industrial levels and related global greenhouse gas 

emission pathways, in the context of strengthening the global response to the threat of climate change, 

sustainable development, and efforts to eradicate poverty [IPCC Report] – Final A6L5S3, PDF p 22.  
27 A77045 2016 Report p 337. 
28 A96429-3 A – Lacy Report – A6L5R2.  

https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718913
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718240
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718237
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temperatures.29 In this context it is not possible to justify such an increase in greenhouse 

gas emissions.    

16. Further, as confirmed by the Court of Appeal, the Board found in its 2016 Report that 

Project Related Shipping carries the risk of significant, and potentially catastrophic, 

adverse environmental and socio-economic effects should an oil spill occur.30 The Board 

concluded specifically that the effects of a credible worst case scenario oil spill would 

probably be “adverse and significant”, that “for some valued components, including certain 

SARA-species, recovery to pre-spill conditions may not occur”, and that the “mortality of 

individuals of SARA-listed species could result in population level impacts and could 

jeopardize recovery.”31 The Board also found that there is a very low probability of a 

credible worst-case event.32   

17. However, SARA requires the Board to identify all adverse effects of the Project on SARA-

listed species and to ensure measures to avoid or lessen all of those effects – which is 

different from the CEAA 2012 focus on significant adverse effects that are likely to occur. 

The SARA duty is not limited to effects that are both significant and likely. Living Oceans 

and Raincoast submit that the Board must identify and ensure measures to avoid or 

mitigate the effects of an oil spill on all SARA-listed species, including the Southern 

Residents. In addition to the significant adverse effects of an oil spill identified in the 2016 

Report, new evidence filed in the Reconsideration expands on the Board’s 2016 findings 

and shows that a spill of diluted bitumen affecting the Fraser River estuary would also have 

adverse effects on the availability of Southern Resident’s primary prey, Chinook salmon.33     

18. Further, new evidence of Dr. Thomas Gunton filed by the Tsleil-Waututh Nation in the 

Reconsideration indicates that an oil spill of some magnitude from Project Related 

Shipping within the lifecycle of the Project is likely.34 

                                                           
29 A96430-4 B – IPCC Report – Final A6L5S3. 
30 Tsleil-Waututh at para 400. RC & LO Tab 18; A77045 2016 Report p 398. 
31 A77045 2016 Report p 398. 
32 A77045 2016 Report p 399. 
33 A96429-4 B Expert Report of MacDuffee et al – 2018 – Final – A6L5R3 [MacDuffee Report]; Raincoast 

Statement of Evidence, Attachment B, A96429-4/AA6L5R3; A96430-3 Report of Dr. Jeffery Short concerning 

the fate and behavior of spilled diluted bitumen in vulnerable marine species and marine birds in the Fraser River 

estuary, Living Oceans Statement of Evidence, Attachment A, A6L5S2. 
34 A96446-1 TWNs Written Evidence Vol. 1 of 3 – A6L6F4. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718913
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718240
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718723
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718723
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718913
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718239
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718526
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718834
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19. Living Oceans and Raincoast submit, based on the foregoing, that the Board should 

recommend to the GIC that the Project will result in significant adverse environmental 

effects that cannot be justified in the circumstances.   

20. As discussed in Part V, the Reconsideration has been dramatically truncated, resulting in 

procedural unfairness and substantive deficiencies. For example, the timeline has resulted 

in a superficial review of effects on SARA-listed species other than the Southern 

Residents, which will not enable the Board to consider adverse impacts on all SARA-listed 

species that may be affected by Project Related Shipping or to ensure measures to mitigate 

all adverse effects on those species.   

21. Finally as discussed in Part VI, in the event that the Board does recommend in favour of 

Project approval, Living Oceans and Raincoast submit that the Board must recommend 

additional and amended conditions and recommendations. To satisfy its responsibilities 

under SARA, the Board cannot simply recommend actions that may be taken by other 

government agencies that would not be tied to the Project’s approval. If unable to directly 

add conditions to ensure that the adverse effects of Project Related Shipping are mitigated, 

the Board can only conditionally recommend the Project subject to measures being taken to 

mitigate adverse effects. As confirmed by the Court of Appeal, for the Project to be 

lawfully approved, either the Board or the GIC must ensure measures to avoid or lessen 

adverse effects on SARA-listed species.35   

C. About Living Oceans and Raincoast 

22. Living Oceans is a not-for-profit organization whose mission is to advance science-based 

public policy to conserve our oceans and the human communities that depend on them. 

This includes commissioning research concerning aspects of oil and gas development and 

transportation that affect the marine environment.  

23. Living Oceans has been an intervener in the review of this Project since 2013.36 In the 

Reconsideration, Living Oceans filed new expert evidence concerning the fate and effects 

of oil spills in the Salish Sea and the Fraser River estuary.37  

                                                           
35 Tsleil-Waututh at para 456. RC & LO Tab 18. 
36 A96430-2 Statement of Written Evidence of Living Oceans Society 2018 – Final – A6L5S1 at para 1.  
37 A96430-2 Statement of Written Evidence of Living Oceans Society 2018 – Final – A6L5S1 at para 7. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718913
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718238
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718913
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718238
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24. Raincoast is a not-for-profit organization dedicated to using conservation science to protect 

the land, waters and wildlife of coastal British Columbia, including wild salmon, marine 

mammals and seabirds. Much of Raincoast’s research concerns species and geographical 

areas that would be affected by the Project-Related Shipping.38  

25. Raincoast has been an intervener in the review of this Project since 2013. In the 

Reconsideration, Raincoast filed new evidence focused on the Project’s impacts on the 

endangered Southern Residents and their critical habitat, including the impacts of an oil 

spill on the availability of Chinook salmon prey.39  

II. The legal requirements governing this Reconsideration 

26. The Reconsideration has been ordered by the GIC under s. 53 of the NEB Act and s. 30 of 

CEAA 2012.40   

27. Under the NEB Act, the Board is required to prepare a new report setting out its 

reconsideration of its May 2016 recommendation and all terms and conditions in the 2016 

Report relevant to addressing issues specified by the Court of Appeal, and including 

conditions 81, 131, 134, 144 and 151 (the “Reconsideration Report”).41 In the 

Reconsideration Report the Board must either confirm or vary the recommendations and 

conditions it made in the 2016 Report.42   

28. To comply with the requirements of CEAA 2012, the Reconsideration Report must also 

confirm or vary:  

1) the Board’s recommendation as to whether the Project, including Project Related 

Shipping, is likely to cause significant adverse environmental effects, and if so, 

whether those effects can be justified in the circumstances; 

2) the Board’s consideration of mitigation measures; and  

                                                           
38 A96429-2 Written Evidence of Raincoast Conservation Foundation (“Raincoast Statement of Evidence”) A6L5R1 

para 1.  
39 A96429-2 Raincoast Statement 2018 – Final – A6L5R1 at para 12. 
40 A 94111 September 2018 OIC. 
41 NEB Act s 53(5)-(7). RC & LO Tab 4. 
42 NEB Act s 53(6). RC & LO Tab 4. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718236
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718236
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3611611
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3) the Board’s recommendation on the need for any follow up programs.43   

29. As directed by the September 2018 OIC, the Reconsideration must include the 

environmental effects of Project Related Shipping, including the adverse effects of Project 

Related Shipping on all SARA-listed species. The Board must meet the legal requirements 

of CEAA 2012 and SARA.44 The requirements of CEAA 2012 and SARA are mandatory 

pre-requisites to the Board making a new recommendation to the GIC.45      

30. CEAA 2012 clearly contemplates the possibility that at the end of an environmental 

assessment a proposed project may not be approved.46 An environmental assessment is not 

a formality, or a guarantee of an approval with conditions. Environmental assessment is a 

“planning tool that is now generally regarded as an integral component of sound decision-

making” with both an information-gathering and decision-making component.47 At the 

conclusion of the Reconsideration, the Board may recommend for or against the Project. 

Living Oceans and Raincoast submit the Board must recommend against approval. 

A. CEAA 2012 requires the Board to recommend whether significant adverse 

environmental effects are justified  

31. CEAA 2012 imposes additional legal obligations on the Board, and narrows the Board’s 

discretion to recommend the Project by requiring that projects with significant adverse 

effects only be approved if the adverse effects are “justified in the circumstances”.   

32. In the context of the Reconsideration, CEAA 2012 requires that the Board must, among 

other things:  

1) ensure that an environmental assessment of the Project Related Shipping is 

conducted (s. 22(a));  

2) ensure that a report is prepared with respect to the environmental assessment that 

includes its assessment and conclusions with respect to the effects of Project Related 

Shipping (s. 22(b)); and 

                                                           
43 CEAA 2012 s 30 (4) (a) (ii) and (b). RC & LO Tab 2. 
44 A 94111 September 2018 OIC; Tsleil-Waututh, paras 769 and 770. RC & LO Tab 18. 
45 Tsleil-Waututh at paras 449, 470. RC & LO Tab 18. 
46 CEAA 2012 s 31(1)(a)(iii). RC & LO Tab 2. 
47 Friends of the Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3 at 70. RC & LO Tab 12. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3611611
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3) set out its recommendations as to whether or not the Project, including Project 

Related Shipping, is likely to cause significant adverse environmental effects, and if 

so, if those effects can be justified in the circumstances (s. 29(1)(a); s. 31(1)(a)),  

33. The purposes of CEAA 2012 include:  

1) protection of the environment within federal jurisdiction from significant adverse 

environmental effects caused by a designated project;48 

2) ensuring that designated projects are considered in a careful and precautionary 

manner to avoid significant adverse environmental effects;49 and  

3) encouraging federal authorities to take actions that promote sustainable development 

– defined as development that meets the needs of the present, without compromising 

the ability of future generations to meet their own needs – in order to achieve or 

maintain a healthy environment and a healthy economy.50   

34. The Board’s recommendation under CEAA 2012 must be consistent with these purposes 

and must also conform to the provisions of CEAA 2012. Section 4(2) of CEAA 2012 

expressly requires the Board to exercise its powers and fulfill its responsibilities under the 

Act in a manner that protects the environment and applies the precautionary principle.51   

35. Under the CEAA 2012 scheme, the GIC ultimately decides whether the Project is likely to 

cause significant adverse environmental effects, and if so, whether those effects are 

justified in the circumstances.52   

36. As held by the Court of Appeal, the GIC’s ability to reasonably reach this conclusion is 

predicated on the Board’s report and recommendation.53 Section 29(1)(a) of CEAA 2012 

requires the Board to include in its report to the GIC a recommendation about whether the 

Project, taking into account mitigation measures, is likely to cause significant adverse 

environmental effects and if so whether those effects are justified in the circumstances.   

                                                           
48 CEAA 2012 s 4(1)(a). RC & LO Tab 2. 
49 CEAA 2012 s 4(1)(b). RC & LO Tab 2. 
50 CEAA 2012, s 4(1)(h) and s 2 definition of “sustainable development”. RC & LO Tab 2. 
51 CEAA 2012 s 4(1) and (2). RC & LO Tab 2. 
52 CEAA 2012 s 31(1)(a). RC & LO Tab 2. 
53 Tsleil-Waututh at paras 456, 470. RC & LO Tab 18. 
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37. Mitigation measures are defined in s. 2 of CEAA 2012 as “measures for the elimination, 

reduction or control of adverse environmental effects, and includes restitution for any 

damage to the environment caused by those effects through replacement, restoration, 

compensation or any other means”.   

38. Mitigation measures are intended to be actual, identifiable measures which will eliminate, 

reduce, or control adverse effects of a project. Courts have been clear that “vague hopes for 

future technology” to address effects do not constitute mitigation measures.54 Vague 

assurances of adaptive management, further study, and conceptual and unproven ideas do 

not constitute mitigation measures.55 

39. The clear intent of CEAA 2012 is that follow-up programs will determine the effectiveness 

of mitigation that has actually been implemented, not substitute for it. Subsection 19(1)(e) 

requires environmental assessments to take into account “the requirements of the follow-up 

program”, which is defined in s. 2 as “a program for (a) verifying the accuracy of the 

environmental assessment and (b) determining the effectiveness of any mitigation 

measures.” 

40. Significance is not defined in CEAA 2012. However, the Board’s Filing Manual56 

identifies several factors to be assessed when determining whether an adverse effect is 

significant: the magnitude or severity of the effect, the geographic extent, the duration and 

frequency of the effect, the degree to which it is reversible or irreversible, and the 

ecological context.57 

                                                           
54 Pembina Institute for Appropriate Development v Canada (Attorney General), 2008 FC 302 at para 25. RC & LO 

Tab 13.  
55 Taseko Mines Limited v Canada (Environment). 2017 FC 1099 [Taseko] at paras 101, 122-124. This decision is 

currently under appeal. RC & LO Tab 17. 
56 Canadian Environmental Assessment Agency (“CEAA Agency”) policy states that in the case of an 

environmental assessment in which the Board is the responsible authority it should rely on the Board Filing 

Manual as guidance for determining whether a project is likely to cause significant adverse environmental 

effects. See: CEA Agency, “Operational Policy Statement: Determining Whether a Designated Project is Likely 

to Cause Significant Adverse Environmental Effects under the Canadian Environmental Assessment Act, 2012”, 

(November 2015) at page 1. RC & LO BoA Tab 2. 
57 National Energy Board, National Energy Board Filing Manual, (Calgary: National Energy Board, 2004), Release 

2015-01, p 4A-38. RC & LO BoA Tab 26. 
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41. SARA Policy adds that, for the purposes of assessing the “significance” of adverse effects 

on SARA-listed species, “the status of a species at risk should be taken into 

consideration.”58 

42. “Justified in the circumstances” is not defined in CEAA 2012 or in the Board Filing 

Manual.   

43. Dictionary definitions of “justified” include: having, done for, or marked by a good or 

legitimate reason59; having a good reason for something;60 to prove or show to be just, right 

or, reasonable; to show to have had a sufficient legal reason.61 Dictionary definitions of 

“circumstances” include: a fact or condition connected with or relevant to an event or 

action;62 a fact or event that makes a situation the way it is; 63 and the sum of essential and 

environmental factors (as of an event or situation).64  

44. In case law interpreting the equivalent provision in the previous Canadian Environmental 

Assessment Act, the Federal Court defined justification as a balancing of adverse 

environmental effects against social, economic and other non-environmental benefits.65 

Living Oceans and Raincoast take the position that the requirements of other federal laws 

and Canada’s international commitments are also among the “circumstances” relevant to 

the justification analysis; any decision under a federal statute may be challenged in Federal 

Court if it is “contrary to law”.66     

                                                           
58 Environment Canada and Parks Canada, Addressing Species at Risk Act Considerations under the Canadian 

Environmental Assessment Act for Species under the Responsibility of the Minister Responsible for Environment 

Canada and Parks Canada, (Ottawa: Government of Canada, 2010) [SARA Policy], p 47. RC & LO BoA Tab 

22. 
59 English Oxford Living Dictionaries, online edition, sub verbo “justified”, online: 

<https://en.oxforddictionaries.com/definition/justified>. 
60 Cambridge Dictionary, online edition, sub verbo “justified”, online: 

<https://dictionary.cambridge.org/dictionary/english/justified>. 
61 Merriam-Webster Dictionary, online edition, sub verbo “justified”, online: <https://www.merriam-

webster.com/dictionary/justified>. 
62 English Oxford Living Dictionaries, online edition, sub verbo “circumstance”, online: 

<https://en.oxforddictionaries.com/definition/circumstance>. 
63 Cambridge Dictionary online edition, sub verbo “circumstance”, online: 

<https://dictionary.cambridge.org/dictionary/english/circumstance?q=circumstances>. 
64 Merriam-Webster Dictionary, online edition, sub verbo “circumstance”, online: <https://www.merriam-

webster.com/dictionary/circumstances>. 
65 Prairie Acid Rain Coalition v Canada (Minister of Fisheries and Oceans), 2004 FC 1265 at paras 93-94; aff’d 

Prairie Acid Rain Coalition v Canada (Minister of Fisheries and Oceans), 2006 FCA 31. RC & LO BoA Tab 

14. 
66 Federal Courts Act, RSC, 1985, c F-7, s 18.1(4)(f). RC & LO BoA Tab 3. 

https://en.oxforddictionaries.com/definition/justified
https://en.oxforddictionaries.com/definition/circumstance
https://www.merriam-webster.com/dictionary/circumstances
https://www.merriam-webster.com/dictionary/circumstances
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45. As the Board found in its 2016 Report, and as discussed further in Part III below, Project 

Related Shipping will cause significant adverse environmental effects. These effects cannot 

be lawfully ignored, nor can they be effectively mitigated, nor are they justified in the 

circumstances. The Board should recommend as such to the GIC, and should not 

recommend approval of the Project.  

B. SARA imposes additional legal requirements on the Board  

46. Because the Project will affect SARA-listed species, including the Southern Residents, 

section 79(2) of SARA imports additional requirements into the environmental assessment 

and imposes additional, heightened legal obligations on the Board. These requirements 

further constrain the Board’s discretion to recommend the Project to circumstances in 

which the adverse effects of Project Related Shipping can be effectively mitigated. The 

Board must meet these obligations to lawfully complete the environmental assessment. 

Further, the Board cannot recommend the Project if the adverse effects of Project Related 

Shipping will further jeopardize survival and recovery of a SARA-listed species.   

47. The purposes of SARA include preventing wildlife species from being extirpated or 

becoming extinct, and providing for the recovery of wildlife species that are extirpated, 

endangered or threatened as a result of human activity.67    

48. SARA creates a scheme to ensure the fulfillment of these purposes68 in which s. 79 plays 

an integral role. Section 79 works with the other protective provisions in SARA to protect 

listed wildlife species from existing threats and to ensure that the adverse effects of new 

activities do not exacerbate pre-existing problems or create new problems for already 

struggling species, in order to prevent extinction and allow for recovery.  

49. Environment and Climate Change Canada (“ECCC”) explains in the Federal Authorities’ 

evidence what the Board must do to comply with s. 79(2): the Board must understand 

“how each species” could be impacted” by the Project, and “[p]lans outlining the measures 

                                                           
67 SARA s 6. RC & LO BoA Tab 5. 
68 David Suzuki Foundation v Canada (Fisheries and Oceans), 2010 FC 1233 at para 13. RC & LO BoA Tab 10. 
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to avoid or lessen the [adverse] effects would be needed in advance of the effects occurring 

to ensure minimization and avoidance.”69  

50. The content of the s. 79(2) duty is clear on the plain language of the provision. Section 

79(2) of SARA applies when a project that is being reviewed under CEAA 2012 is likely 

to affect a listed species or its critical habitat.70 These requirements apply for all federally 

protected species that are likely to be affected by Project Related Shipping, including, but 

not limited to, the Southern Residents. Section 79(2) establishes: 

a. a requirement for the Board to ensure that the environmental assessment identifies all 

adverse effects of the Project on a listed wildlife species and its critical habitat, and, 

if the Project is carried out, further requirements to ensure that those effects are both  

mitigated and monitored;  

b. a requirement for the Board to ensure that measures are taken to avoid or lessen all 

“adverse effects” of the Project on listed wildlife species and critical habitat, 

regardless of the significance of those effects; and  

c. a requirement that, if a recovery strategy or action plan exists for the species, the 

measures must be taken in a way that is consistent with that recovery strategy or 

action plan.  

51. The above interpretation is consistent with an Environment Canada policy for Addressing 

Species at Risk Act Considerations under the Canadian Environmental Assessment Act 

(the “SARA Policy”).71 The SARA Policy clearly states that s. 79 obligations are in 

addition to the requirements of CEAA 2012, and apply regardless of the significance of the 

effects on SARA-listed species.72 The SARA Policy also states that the status of a species 

at risk should be taken into consideration when determining the significance of adverse 

effects.”73  

                                                           
69 A97000 Department of Justice Canada – FA Responses to IRs from BC Nature, Coldwater, District of North Van, 

Musqueam, Neskonlith, Province of BC, Snuneymuxw, Squamish and Stz’uminus, A9700-2 Response to 

Information Request from BC Nature and Nature Canada – A6Q5V4 at PDF p 17. 
70 SARA s 79(1). RC & LO BoA Tab 5. 
71 SARA Policy pp 5, 13-16, 34, 36-37, 42. RC & LO BoA Tab 22. 
72 SARA Policy pp 7, 10-11. RC & LO BoA Tab 22. 
73 SARA Policy p 47. RC & LO BoA Tab 22. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745488
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745120
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745120
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52. While the SARA Policy dates from 2010, Living Oceans and Raincoast submit that it is 

still relevant as it is the only Government of Canada operational policy statement that 

addresses s. 79 of SARA.    

53. The Board’s Filing Manual explains that these additional SARA-specific requirements are 

required because SARA listed species “are at risk in large part as a result of past 

cumulative effects on their habitat” and have “crossed a threshold requiring special actions 

for their protection and recovery”, such that “any additional residual effects have the 

potential to further contribute to this existing situation.” As a consequence, the Filing 

Manual states that “proposed projects must preferably avoid, or fully mitigate or 

compensate for any residual project contribution to cumulative effects”.74 

54. The Reconsideration has not met these standards with respect to either identifying effects 

or outlining measures. 

55. Further, under SARA, no agreements, permits, or authorizations can issue for the harming 

of a listed species or its critical habitat that would the jeopardize survival and recovery of 

the species.75   

56. Once listed under SARA, individuals of a listed aquatic species are automatically protected 

from harm.76 Section 32(1) of SARA prohibits the killing, harming harassing, capturing or 

taking an individual of listed wildlife species, and their residences are also protected from 

damage or destruction.77  

57. Once critical habitat is identified for aquatic species, it must be legally protected from 

destruction either under SARA or other laws of Canada.78 Section 58(1) of SARA makes it 

an offence to destroy any part or biological attribute of critical habitat of an aquatic 

species. Section 58(1) applies in the case of the Southern Residents through the operation 

of the Southern Resident Critical Habitat Protection Order.79 

                                                           
74 National Energy Board, Filing Manual, (Calgary: National Energy Board, 2004), Release 2015-01 p 4A-52. RC & 

LO BoA Tab 26. Emphasis added. 
75 Canada v David Suzuki Foundation, 2012 FCA 40, at paras 121, 122, 124, 125. RC & LO BoA Tab 10. 
76 SARA s 32(1). RC & LO BoA Tab 5. 
77 SARA s 2 definition of “residence”, s 33. RC & LO BoA Tab 5. 
78 SARA ss 57, 58(5). RC & LO BoA Tab 5. 
79 SOR/2018-278. RC & LO BoA Tab 6. 
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58. SARA permits for activities affecting protected wildlife species or their residences or 

critical habitat may only issue if three statutory preconditions are met: 

1) all reasonable alternatives to the activity that would reduce the impact on the species 

have been considered and the best solution has been adopted; 

2) all feasible measures will be taken to minimize the impact of the activity on the 

species or its critical habitat or the residences of its individuals; and 

3) the activity will not jeopardize the survival or recovery of the species.80     

59. Living Oceans and Raincoast submit that the Board cannot reasonably recommend taking 

action under one statute that would violate another.  

C. The Board’s interpretation of its duties must be consistent with Canada’s 

international commitments  

60. Environmental legislation should also be interpreted and applied consistently with 

Canada’s international commitments. It is presumed that Canadian domestic law is meant 

to comply with Canada’s international commitments and should be interpreted consistently 

with them; courts therefore avoid interpretations of Canadian law that would put Canada in 

breach of its international commitments.81 This includes commitments with respect to 

sustainable development and biodiversity. 

 United Nations Convention on the Conservation of Biological Diversity 

61. Providing legal protection for species at risk through SARA is intended to meet Canada’s 

commitments under the United Nations Convention on the Conservation of Biological 

Diversity (“Convention on Biological Diversity”).82 Thus, the Convention on Biological 

Diversity is part of the context to consider in interpreting SARA. An interpretation of 

SARA that does not conform to it could put Canada in breach of it.83 

62. The preamble of the Convention on Biological Diversity affirms that the conservation of 

biological diversity is a “common concern of humankind” and confirms that the parties 

                                                           
80 SARA s 73. RC & LO BoA Tab 5. 
81 R v Hape, 2007 SCC 26 at paras 53-56; RC & LO BoA Tab 15; Ruth Sullivan, Sullivan on the Construction of 

Statutes, 5th ed (Markham: LexisNexis Canada Inc, 2008) at pp 538-543. RC & LO BoA Tab 28. 
82 SARA preamble. RC & LO BoA Tab 5. 
83 Environmental Defence Canada v Canada (Fisheries and Oceans), 2009 FC 878 at paras 38-39. RC & LO BoA 

Tab 11. 
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(including Canada), in ratifying the Convention on Biological Diversity, are determined to 

conserve biological diversity for the benefit of present and future generations. The 

Convention on Biological Diversity’s first objective is the conservation of biological 

diversity.84 The requirements of s. 79 must be interpreted consistently with this objective.   

 United Nations Agenda for Sustainable Development 

63. In 2015, the 2030 Agenda for Sustainable Development was adopted by all United Nations 

Member States including Canada (“Agenda 2030”). Agenda 2030 provides a shared 

blueprint for peace and prosperity for people and the planet, now and into the future. At its 

heart are the 17 Sustainable Development Goals, which are an urgent call for action by all 

countries - developed and developing - in a global partnership.85 Goal 13 is climate action 

and by adopting Agenda 2030 Canada committed to taking urgent action to address climate 

change.   

64. The 1987 report of the World Commission on Environment and Development (the 

“Brundtland Report”) describes sustainable development as development that “meets the 

needs of the present without compromising the ability of future generations to meet their 

own needs.”86 

65. Intergenerational equity is another principle of international environmental law that is 

closely tied to the principle of sustainable development. It requires decision-makers to 

“explicitly consider future generations” and requires that “each generation use and develop 

its natural and cultural heritage in such a way that it can be passed onto future generations 

in no poorer condition than it was received.”87 

66. To ensure natural systems will continue to function into the future, decision-makers must 

be mindful to recognize, understand, and respect system limits. Legal scholars explain that 

                                                           
84 United Nations Convention on the Conservation of Biological Diversity, 5 June 1992, 1760 UNTS 69 (entered 

into force 29 December 1993), [Convention on Biological Diversity], Article 1. RC & LO BoA Tab 39. 
85 Transforming our World: the 2030 Agenda for Sustainable Development, GA Res 70/1, UNGAOR, 70th Sess, UN 

Doc A/RES/70/1. RC & LO BoA Tab 29. 
86 Report of the World Commission on Environment and Development “Our Common Future”, GA, 42nd Sess, 

Annex, Agenda Item 3, UN Doc A/42/427 (1987) at p 24. RC & LO BoA Tab 27. 
87 Natasha Affolder, “The Legal Concept of Sustainability” (Symposium on Environment in the Courtroom: Key 

Environmental Concepts and the Unique Nature of Environmental Damage, 23-24 March 2012) (Calgary: Canadian 

Institute of Resources Law, University of Calgary, 2012) at p 6 [Affolder]. RC & LO BoA Tab 25. 

https://sustainabledevelopment.un.org/post2015/transformingourworld
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“[s]ustainable development is development that can happen within the ‘carrying capacities’ 

of the biosphere.”88 

67. One of the purposes of CEAA 2012 is encouraging action that promotes sustainable 

development, which it defines consistently with the Brundtland Report definition as 

development that meets the needs of the present, without compromising the needs of future 

generations to meet their own needs.89   

68. In this way, CEAA 2012 supports Canada’s international commitments to sustainable 

development under Agenda 2030.90  

69. Canada’s clear commitment to sustainable development that does not compromise the 

needs of future generations is part of the context that informs the justification analysis 

under CEAA 2012.  

 United Nations Framework Convention on Climate Change 

70. In 1992, the United Nations Framework Convention on Climate Change (the “UNFCCC”) 

was adopted.91 

71. The core objective of the UNFCCC is “the stabilization of greenhouse gas concentrations 

in the atmosphere at a level that would prevent dangerous anthropogenic interference with 

the climate system.”92 The preamble to the UNFCCC acknowledges that climate change is 

“a common concern of humankind.”93 

72. In December 2015, the parties to the UNFCCC reached the Paris Agreement.94 

73. Adopted 23 years after the UNFCCC, the Paris Agreement again acknowledges that 

climate change is “a common concern of humankind”.95  

                                                           
88 Affolder at 4. RC & LO BoA Tab 25. 
89 CEAA 2012 s 4 and s 2 definition of “sustainable development”. RC & LO BoA Tab 25. 
90 Transforming our World: the 2030 Agenda for Sustainable Development, GA Res 70/1, UNGAOR, 70th Sess, UN 

Doc A/RES/70/1. RC & LO BoA Tab 29. 
91 United Nations Framework Convention on Climate Change, 9 May 1992, 1171 UNTS 107 (ratified by Canada 4 

Dec 1992, entered into force 21 March 1994) [UNFCCC]. RC & LO BoA Tab 31. 
92 UNFCCC, Art 2. RC & LO BoA Tab 31. 
93 UNFCCC, preamble, para 1. RC & LO BoA Tab 31. 
94 Framework Convention on Climate Change, Adoption of the Paris Agreement, FCCC Dec 1/CP21, FCCC, 21st 

Sess, UN Doc FCCC/CP/2015/10/Add.1 [Paris Agreement Adoption Decision]. RC & LO BoA Tab 23. 
95 Paris Agreement Adoption Decision, preamble, para 7. RC & LO BoA Tab 23. 
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74. The Paris Agreement Adoption Decision recognizes “that climate change represents an 

urgent and potentially irreversible threat to human societies and the planet and thus 

requires the widest possible cooperation by all countries, and their participation in an 

effective and appropriate international response, with a view to accelerating the reduction 

of global greenhouse gas emissions”.96  

75. The Paris Agreement Adoption Decision further recognizes “that deep reductions in global 

emissions will be required in order to achieve the ultimate objective of the Conventions” 

and “emphasiz[es] the need for urgency in addressing climate change”.97 

76. The Paris Agreement Adoption Decision emphasizes “with serious concern the urgent need 

to address the significant gap between the aggregate effect of Parties’ mitigation pledges in 

terms of global annual emissions of greenhouse gases by 2020 and aggregate emission 

pathways consistent with holding the increase in the global average temperature to well 

below 2°C above pre-industrial levels and pursuing efforts to limit the temperature increase 

to 1.5°C above pre-industrial levels”.98 

77. The Paris Agreement aims to hold “the increase in global average temperature to well 

below 2°C above pre-industrial levels” and to pursue efforts to limit the increase to 

1.5°C.99 

78. As a Party to the Paris Agreement, Canada was required to submit a nationally-determined 

contribution to the global response to climate change, with the aim “to reach global 

peaking of greenhouse gas emissions as soon as possible”.100 Canada committed to reduce 

greenhouse gas emissions by 30 percent below 2005 levels by 2030.101 

                                                           
96 Paris Agreement Adoption Decision, preamble, para 5. RC & LO BoA Tab 23. 
97 Paris Agreement Adoption Decision, preamble, para 6. RC & LO BoA Tab 23. 
98 Paris Agreement Adoption Decision, preamble, para 9. RC & LO BoA Tab 23. 
99 Paris Agreement Adoption Decision, annex, Paris Agreement, Art 2. RC & LO BoA Tab 23. 
100 Paris Agreement Adoption Decision, annex, Paris Agreement Arts 3-4 RC & LO BoA Tab 23. 
101 Canada, Canada’s 2017 Nationally Determined Contribution Submission to the United Nations Framework 

Convention on Climate Change, UNFCCC NDC Registry, available online: 

<https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/Canada%20First/Canada%20First%20NDC-

Revised%20submission%202017-05-11.pdf>, para 3. RC & LO BoA Tab 19. 

https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/Canada%20First/Canada%20First%20NDC-Revised%20submission%202017-05-11.pdf
https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/Canada%20First/Canada%20First%20NDC-Revised%20submission%202017-05-11.pdf
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79. Canada’s commitments under the UNFCCC and the Paris Agreement should inform the 

Board’s consideration of whether the significant adverse effect of greenhouse gas 

emissions is be justified in the circumstances.   

III. Evidence of Adverse Environmental Effects of Project Related Shipping  

80. Living Oceans and Raincoast filed supplemental evidence in the Reconsideration, which is 

fully described in their respective statements of evidence.102 Living Oceans and Raincoast 

continue to rely on several reports filed in evidence during the Project Review.103 

81. The evidence before the Board, including that filed by Living Oceans and Raincoast, is that 

if the Project is approved it will have significant adverse environmental effects. The Board 

reached the conclusion that significant adverse effects are likely to result from Project 

Related Shipping in its 2016 Report. Since the 2016 Report, evidence of the likelihood of 

significant adverse effects resulting from the Project Related Shipping has only increased.  

A The Board’s findings in 2016 

 The Board’s findings did not meet CEAA 2012 and SARA requirements 

82. In its 2016 Report, the Board considered the environmental impacts of Project Related 

Shipping under the NEB Act, and not CEAA 2012 and SARA. As a consequence, the 

Board’s views in the 2016 Report concerning the environmental impacts of the routine 

operation of Project Related Shipping (14.3.1) and the risk of an oil spill (14.6.10) are 

incomplete and do not conform to the additional requirements of CEAA 2012 and SARA.  

83. The 2016 Report does not include an assessment of Project Related Shipping on each 

SARA listed species, and the section summarizing the Board’s views of the risk of an oil 

spill is particularly scant.104 The Board’s views on marine fish and fish habitat105 and 

marine birds106 do not identify impacts by species. Instead, the Board reaches blanket 

conclusions, such as the conclusion that the impacts of SARA-listed marine fish would be 

                                                           
102 A96430-2 Living Oceans Statement of Evidence A6L5S1 para 7; A96429-2 Raincoast Statement of Evidence 

A6L5R1 para 12. 
103 A96430-2 Living Oceans Statement of Evidence A6L5S1 para 8; A96429-2 Raincoast Statement of Evidence 

A6L5R1 para 13. 
104 A77045 2016 Report pp 387-8. 
105 A77045 2016 Report pp 339-340. 
106 A77045 2016 Report pp 353-354. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718913
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718238
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718236
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718913
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718238
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718236
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
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similar to the effects of not-at-risk fish species.107 The Board’s views on the impacts of 

Project Related Shipping on marine birds appear to be for all marine birds, without 

clarifying whether these conclusions apply to the eight SARA-listed marine bird species 

identified in the 2016 Report.108 The Board’s views on marine mammals are more detailed, 

but these too fail to address adverse effects on all SARA-listed marine mammals. For 

example, the 2016 Report does not identify adverse effects on at-risk otters or sea lions and 

includes only passing reference to potential adverse effects on most at-risk cetaceans.109  

 Board identified adverse effects from Project Related Shipping 

84. While the portion of the 2016 Report on the impacts of Project Related Shipping on 

SARA-listed species is legally deficient, Living Oceans and Raincoast summarize its 

factual findings that are relevant for the Reconsideration below. 

i. SARA-listed marine mammals will be adversely effected by Project Related 

Shipping 

85. In the 2016 Report, the Board identified adverse effects of Project Related Shipping on 

three species of SARA-listed marine mammals: Southern Residents, Humpback Whale and 

Harbour Porpoise. The Board also reached general conclusions about the significance of 

adverse effects on toothed whales and baleen whales as groups. The Board did not express 

views on any other marine mammals, SARA-listed or otherwise.   

86. With respect to the Southern Residents, the Board concluded that the operation of Project 

Related Shipping was “likely to result in significant adverse effects to the [Southern 

Residents]”110 based on its findings that: 

a. The Southern Resident population “has crossed a threshold where any additional 

adverse environmental effects would be considered significant”; 

b. The current level of vessel traffic in the study area and the predicted future increase, 

even without the Project, “have and would increase the pressure” on the Southern 

Residents; 

                                                           
107 A77045 2016 Report p 340. 
108 A77045 2016 Report p 354 and table 25. 
109 A77045 2016 Report p 351. 
110 A77045 2016 Report p 351. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
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c. The “increase in marine vessels associated with the Project would further contribute 

to cumulative effects that are already jeopardizing the recovery of the [Southern 

Residents]”; 

d. A mortality of an individual Southern Resident from a collision with a Project-related 

marine vessel “would have population level consequences”; and 

e. “[…] the operation of Project-related marine vessels is likely to result in significant 

adverse effects to the Southern resident killer whale.”111    

87. The Board did not address effects on any other species of SARA-listed killer whales 

(Northern Resident Killer Whale, Northeast Pacific Transient Killer Whale, and Northeast 

Pacific Offshore Killer Whale). 

88. The Board found that Harbour Porpoise is likely to show “more pronounced effects” from 

underwater noise relative to other toothed whales.112 

89. With respect to SARA-listed North Pacific Humpback Whales, the Board found that the 

sensory disturbance from the operation of Project Related Shipping would impact 

Humpback Whales and some of their critical habitat, and that Humpback Whales are 

vulnerable to vessel strikes. The Board concluded that the adverse Project Related 

Shipping impacts on Humpback Whales would be “moderate”, and “not likely to be 

significant.”113    

90. With respect to other baleen whales in general, which includes SARA-listed Blue Whale, 

Fin Whale, Grey Whale, North Pacific Right Whale and Sei Whale, the Board found that 

adverse effects from Project Related Shipping are “not likely to be significant.”114 

ii. Impacts of an oil spill SARA-listed species and their habitat 

91. In its findings on the effects of an oil spill, the 2016 Report alludes to adverse impacts on 

other SARA-listed species without specifying species or identifying specific impacts. The 

Board finds that spills could impact key marine habitats such as salt marshes, eelgrass beds 

and kelp forest, which could in turn affect the numerous species, including SARA-listed 
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species, which rely upon them.115 The Board found that “mortality of individuals of SARA-

listed species could result in population-level impacts and jeopardize recovery.”116 

92. The Board also found that recovery of “some” “valued components” could take up to a 

decade to recover and that some valued components including certain SARA-listed species 

recovery to pre-spill conditions may not occur.117  

93. Finally, the Board found that while the probability of the Southern Residents being 

exposed to an oil spill is low the impact of such an event is “potentially catastrophic”.118  

iii. Marine Greenhouse gas emissions 

94. In the 2016 Report, the Board assessed the direct greenhouse gas emissions generated from 

the Project Related Shipping. The Board found that Project Related Shipping is expected to 

result in an increase of approximately 6.9 percent in marine greenhouse gas emissions in 

the region, 2.1 percent in marine greenhouse gas emissions in B.C., and 1.2 per cent in 

marine greenhouse gas emissions in Canada. The Board found that Trans Mountain’s 

assessment did not consider mitigation, and that there are no regulatory reporting 

thresholds in Canada for marine greenhouse gas emissions.119 The Board concluded that, 

given these measureable percent increases, the magnitude of these emissions is high and 

thus the greenhouse gas emissions from Project Related Shipping are likely to be 

significant.120   

95. In reaching its conclusion on significance, the Board found that greenhouse gas emissions 

are a concern because of their long term accumulation in the atmosphere.121 In the 2016 

Report, the Board only considered greenhouse gas emissions directly attributable to the 

construction and operation of the pipeline and terminal and from Project Related Shipping. 

The Board did not consider either upstream generation of greenhouse gas emissions from 

oil sands operations or the downstream refining and use of exported oil. While greenhouse 

gas emissions from upstream oil sands operations were subsequently considered in a report 
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by Environment and Climate Change Canada that was considered by the GIC, that report 

was not part of the Project Review, and the results of that external review are not reflected 

in the 2016 Report. Downstream use of exported oil was not considered by anyone. 

Consequently, the conclusions in the 2016 Report regarding the significance of greenhouse 

gas emissions generated by the Project underestimate the impacts.   

96. The Board did not address mitigation for greenhouse gas emissions.122 

B. New evidentiary developments since the 2016 Report 

97. Trans Mountain argues that all of the new and updated evidence filed by other parties is 

irrelevant and that the Board should not change its findings from the 2016 Report. It 

further argues that parties are attempting to “re-litigate issues that were already 

adjudicated” by filing new and updated evidence. Living Oceans and Raincoast submit that 

that this new evidence is relevant to the findings the Board must now make under CEAA 

2012, including with respect to mitigation, significance, and justification, and the measures 

it must ensure under SARA. The Board must meet legal standards that it did not previously 

meet, and it should do so based on up-to-date information. 

98. Since the 2016 Report, there have been new developments the Board should consider when 

reaching a new conclusion and recommendation, which are addressed in detail below: 

1) Evidence concerning diluted bitumen and its fate and behavior when spilled in 

marine environments; 

2) Evidence concerning shortcomings of Trans Mountain’s ecological risk assessment; 

3) Evidence of effects on the Southern Residents; 

4) Evidence of effects on other SARA-listed species; 

5) Evidence of lack of mitigation for effects on Southern Residents and other SARA-

listed species; 

6) Evidence of effects on greenhouse gas emissions; and 

7) Evidence of lack of mitigation of greenhouse gas emissions. 
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 Evidence concerning diluted bitumen and its fate and behavior when spilled in 

marine environments 

99. A December 8, 2015 independently reviewed report of the National Academy of Sciences 

in the United States reviewed the available literature and data to examine the fate and 

behavior of diluted bitumen, and whether it requires specific spill response planning, 

preparedness and cleanup (the “NAS Report”).  

100. The NAS Report, appended to the evidence of Dr. Jeffrey Short filed by Living Oceans, 

found that when diluent evaporates, diluted bitumen increases in density, “increas[ing] the 

likelihood that the residual oil will submerge beneath the water surface and potentially sink 

to the bottom”, and that the rate at which density increases depends on the composition of 

the diluted bitumen and the diluent, “but significant density increases have been observed 

to occur over in [sic] the first 1-2 weeks of a spill.”123  

101. The National Academy of Sciences found that diluted bitumen spills pose particular 

challenges when they reach water bodies, because a dense, viscous material begins to form 

as a residue and can submerge or sink, even if it has not reached or exceeded the density of 

the surrounding water. The weathering of diluted bitumen merits special response 

strategies, and where traditional techniques are not immediately successful, the possibility 

of submergence or sinking increases. Once oil is submerged, there are few effective 

techniques for detection, containment, or recovery, and for sunken oil, the successfulness 

of techniques varies depending on conditions. Diluted bitumen spills require unique and 

immediate spill response.124 

102. Dr. Short confirms the conclusions on fate and behaviour of diluted bitumen that he 

reached in his evidence filed in the Project Review (Filing ID A4L9R7), based on new 

evidence that he cites and on Trans Mountain’s new evidence.125 Those conclusions are 

that diluted bitumen could submerge within as little as one to two days in the spring freshet 

in the Fraser River, and that such a spill could result in large quantities of diluted bitumen 

becoming submerged over widespread areas within the Fraser River estuary.126 
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103. Dr. Short concludes, based on research from 2017, that inorganic suspended particulate 

material accumulated by diluted bitumen immediately after a spill in the Fraser River 

estuary would remain attached as the diluted bitumen continued to weather, thereby 

reducing the time to submergence caused by subsequent volatization of the diluent 

component.127 Concentrations of suspended particulate matter are high in the Fraser River 

estuary, especially during the spring freshet.128  

104. Dr. Short cautions against relying on studies that use unrealistically thick oil dims, which 

artificially prolong the time to submergence considerably and are not informative with 

respect to a spill affecting the Fraser River estuary.129 

 Evidence concerning shortcomings of Trans Mountain’s ecological risk 

assessment 

105. Dr. Short finds that Trans Mountain’s risk assessment “is arbitrary and is substantially 

incomplete”, and does not address the different and worse ecological consequences of 

spills at different locations than those modelled by Trans Mountain. He confirms that none 

of the new evidence on the Reconsideration record addresses his concerns about the risk 

assessment or otherwise alters his professional opinion of it, as articulated in his evidence 

in the Project Review. His opinion is still that “Trans Mountain, and the NEB, have 

significantly underestimated the risk of small, medium and large oil spills” from Project 

Related Shipping. Furthermore, the Board has not stated what level of risk it considers 

acceptable, or the methods used to estimate that risk.130  

106. Dr. Short corrects some of the Board’s conclusions in the 2016 Report about his previous 

evidence. For example, he clarifies that, rather than being “too large to be credible”, the 

spill sizes assumed in his previous evidence were in fact the same as those used by Trans 

Mountain.131  

107. Finally, Dr. Short concludes that Trans Mountain underestimated the ecological 

importance of the Fraser River estuary, and took an inaccurate approach to species’ 
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sensitivity to oiling, and to estimating consequences of a spill impacting the Fraser River 

estuary. 

 Evidence of effects on the Southern Residents 

108. In the Project Review, the Board made specific factual findings and reached an overall 

conclusion that Project Related Shipping would have significant adverse effects on the 

Southern Residents due to the direct and cumulative effects of Project Related Shipping. 

The facts have developed since evidence was filed in 2015 in the Project Review, with new 

research on threats to the Southern Residents and other SARA-listed marine species.  

Further, the condition of the Southern Residents has deteriorated and the federal 

government recently determined that the Southern Residents face “imminent threats” to 

their very survival.  

i. The Southern Residents are declining and face imminent threats to survival 

and recovery 

109. There are currently 74 Southern Residents.132 With such a small population, the loss of 

individuals due to random events such as food shortages, disease or oil spills would have 

dire and population-level consequences.133 

110. Recent trends in the Southern Resident population are cause for concern. A 2017 study 

showed that up to 69% of pregnancies failed from 2008 to 2014, likely due to nutritional 

stress.134 Since the Project Review concluded in 2016, the Southern Resident population 

has lost seemingly healthy, reproductive-aged individuals, and not produced any viable 

calves.135 Following the birth of six calves from December 2014 to 2016, the Southern 

Residents have suffered a series of setbacks, and births have been more than offset by 

deaths. Four of those six calves have since died, no surviving calves have been born since 

2015, and one pod, K-pod, has not had a surviving calf since 2011. There has been what 

the Center for Whale Research has called “alarming mortality” of reproductive-aged 

females (two in 2014 and two in 2016). In 2016, two post-reproductive females died, as 

well as two adult males, one of whom was killed by blunt force trauma consistent with a 
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vessel strike.136 In 2018, a 23-year-old male died; a nearly 4-year-old female died following 

a decline in body condition and possible illness, despite intervention endorsed by the 

American and Canadian governments; and a whale gave birth to a calf that died the same 

day and proceeded to mourn the calf by carrying it for 17 days.137  

111. The federal government’s May 2018 Southern Resident Killer Whale Imminent Threat 

Assessment (the “Imminent Threat Assessment”) described the Southern Resident 

population as “small, not stable and declining” and stated that “the current demographic 

distribution of the population does not support the recovery goals identified in the 2011 

Recovery Strategy.”138 This document also described new research identifying concerning 

trends. For example, a review of recent research in 2017 by Matkin et al. identified poor 

body condition in the Southern Residents which was associated with the loss of fetuses, 

calves and adults.139 The Imminent Threat Assessment also identified population viability 

analyses, including Lacy et al. 2017, which predict poor trajectories for the population 

under various scenarios.140  

112. With respect to current government activities aimed at abating the prey and disturbance 

threats, the Imminent Threat Assessment states that “the key threats affecting the [Southern 

Resident] population are not, to date, being fully abated; further, the effectiveness of these 

actions has not yet been evaluated.”141 Additionally, the Imminent Threat Assessment 

cautions that “current actions are relatively new and their success in reducing and 

eliminating the threats posed by acoustic and physical disturbance have not been evaluated 

for their effectiveness in promoting survival and recovery”.142  

113. The Imminent Threat Assessment concluded that the Southern Residents are likely facing 

imminent threats to their survival and recovery, that “[i]ntervention […] is needed now in 

order to preserve the current population to allow the [Southern Residents] the best chance 
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for survival and recovery”, and that “[u]nless mitigated, the current threats may make 

survival of the population unlikely or impossible.”143 

114. Given that the Southern Residents’ survival is already threatened by status quo conditions, 

any future conditions that increase noise, reduce food, or result in one or more premature 

deaths in the population will significantly increase the risk of extinction.144 Project Related 

Shipping would add to the anthropogenic stressors threatening the Southern Residents’ 

survival by increasing acoustic and physical disturbance as well as the risk of oil spills.  

115. The expert evidence of Dr. Robert Lacy et al., filed by Raincoast, indicates that if any of 

these threats combine, extinction within the next century is probable.145 Lacy et al. 

conclude that the Southern Residents are not stable and are in a decline, and that the 

accelerated decline projected with the Project is now expected to be worse than previously 

estimated. They further conclude that “the Southern Residents are unable to effectively 

contend with the additional vessel traffic and related disturbances that would most likely 

result from the proposed Project” and that “[a]ttempting to recover this already impaired 

population while subjecting it to additional harm from the proposed Project is destined to 

hasten the decline of this iconic and unique population of killer whales.”146 They state that 

“[t]hese updated results indicate even greater urgency for actions that reverse existing 

threats, and avoid or fully mitigate any additional ones.”147  

116. Living Oceans and Raincoast note that Trans Mountain attacks the credibility of the 

Southern Resident population viability assessment in the evidence of Lacy et al. (Filing ID 

A6L5R2).148 This evidence is a peer-reviewed scientific paper. Fisheries and Oceans 

Canada (“DFO”) has described it in evidence as “the only completed PVA model 

examining the cumulative effects of threats on [Southern Resident] population viability”149, 

and it has been cited in the 2018 recovery strategy for the Southern Residents and Northern 
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Resident Killer Whales (the “2018 Recovery Strategy”)150 and in the Imminent Threat 

Assessment151. Trans Mountain did not ask Raincoast any information requests about this 

evidence or file any peer-reviewed evidence that contradicts it. 

117. The expert evidence of Dr. Scott Veirs et al., filed by Raincoast, is that “the status quo is 

already untenable/unsustainable” and that Southern Resident population “cannot tolerate 

any additional anthropogenic stressors”, as it “lacks resilience”.152 Since evidence was filed 

in the Project Review, the population has declined and failed to reproduce, and the risk of 

extinction has increased.153 In Veirs et al.’s opinion, “additional threats should not be added 

before abating those that Southern Resident are already known to be facing.”154 Indeed, 

they warn that “[t]he addition of stressors, beyond their current levels, before [analysis of 

threats and how to mitigate them] is complete would likely spell disaster for the Southern 

Resident killer whale population.”155 They caution against relying on unproven measures.156 

118. With respect to noise, a 2018 paper by Williams et al. filed in Trans Mountain’s evidence 

states that “[s]ome level of noise reduction will be needed to ensure that additional ship 

traffic does not cause a net increase in noise levels in SRKW critical habitat; in fact, some 

currently unspecified level of net reduction in noise will be needed to promote recovery 

given predictions of the [Southern Residents’] trajectory under status quo conditions”.157  

ii. New Southern Resident critical habitat  

119. Critical habitat is the habitat necessary for a species’ survival or recovery.158  

120. Based on new information, the 2018 Recovery Strategy identifies a new area of critical 

habitat for Northern and Southern Residents in waters on the continental shelf off 
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southwestern Vancouver Island, including Swiftsure and La Pérouse Banks, which is used 

by both Northern and Southern Residents throughout most of the year.159 This area is “a 

contiguous westward extension” of previously identified critical habitat in the 

transboundary waters of the southern Strait of Georgia, Haro Strait, and Juan de Fuca 

Strait, and its “southern boundary is formed by the Exclusive Economic Zone of 

Canada”.160 Most of the area is outside of the 12-nautical-mile territorial sea limit and 

within the Exclusive Economic Zone (the “EEZ”). 

121. The Board did not address in the Project Review how this area would be affected by 

Project Related Shipping, and this has not been addressed in the proponent’s or the Federal 

Authorities’ evidence. Because most of the new area is outside of the territorial sea, it has 

been excluded from the Reconsideration due to the Board’s scoping decision.161 

iii. Acoustic disturbance  

122. Acoustic disturbance has been recognized for years as one of the main threats to the 

Southern Residents. Recently, research has determined that Southern Residents’ ability to 

hunt is reduced by 20-23 per cent due to underwater noise from vessels, and that the effects 

of noise from large commercial vessels (including tugs and ferries) is responsible for two 

thirds of this lost foraging time, while commercial and recreational whale watching is 

responsible for the other third.162  

123. DFO acknowledged in a 2017 “Science-based review of recovery actions” that “[f]urther 

reductions to foraging opportunities are anticipated with future increases in shipping.163  
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124. Williams et al. 2018 found that the Southern Residents’ critical habitat is already too loud, 

and that, in addition to noise reduction to ensure that additional ship traffic does not result 

in a net increase in noise, a net reduction in noise in critical habitat is needed.164 

125. Veirs et al. state that “A number of approaches exist to reduce ship noise in important 

whale habitats (Williams et al. 2018), but their efficacy regarding the benefits to Southern 

Resident killer whales is largely untested.” For example, citing the ECHO program’s 

voluntary slowdown trial, they state that “[p]eak and long-term mean noise levels were 

reduced by slow-down trial(s), but there were no assessments of whether the Southern 

Residents responded to the change in noise pollution.” As a result, it is unknown whether 

the reductions “were beneficial or biologically relevant” for Southern Residents. Veirs et 

al. note other examples of techniques to reduce noise but point out that “it is unknown what 

levels of reductions in noise would be biologically relevant for the whales.”165 

126. Trans Mountain attempts to minimize the contribution of Project Related Shipping to 

underwater noise, in part on the basis that the tankers “will have comparatively lower 

effects than other vessels given the nature of the vessels (tankers, which already travel at 

lower speeds and face higher scrutiny from regulating authorities) and the further 

requirements imposed on these vessels by Trans Mountain.”166 This misrepresents the 

evidence. The statement cites Trans Mountain’s evidence concerning the speed of 

outbound laden oil tankers only, not tankers arriving at WMT to be filled.167 Any existing 

“higher scrutiny” for oil tankers is limited to their being oil tankers that could spill, not 

related to underwater noise. Finally, the statement fails to account for the frequencies of 

noise from tankers and escort tugs, which Transport Canada confirms are “louder than 

most [vessel classes] in high frequencies of critical importance to the [Southern 

Residents].”168 Noise at high frequencies can cause echolocation masking, interfering with 
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the life functions Southern Residents use echolocation for: finding fish, navigating, and 

orienting themselves.169 Finally, none of this changes the fact that Project Related Shipping 

would add noise to an already-too-noisy environment. 

iv. Southern Residents’ primary prey, Chinook salmon, are declining and are 

threatened by the Project 

127. Inadequate availability of the Southern Residents’ primary prey, Chinook salmon, is one of 

the three major threats to the Southern Residents and their critical habitat.170 Availability of 

Chinook is a key attribute of critical habitat.171 Inadequate prey availability is currently 

considered the most urgent threat to the Southern Residents.172 

128. DFO states that Chinook abundance “continued to drop in 2018 with extremely low returns 

and unprecedented levels of poor productivity for many stocks”, “consistent with 

observations of broad Coast-wide declines in Chinook survival, size at age, and fecundity 

that have been documented for many populations”, and that the outlook for 2019 “is for 

continued unfavourable marine and freshwater survival conditions and low 

productivity”.173  

129. Chinook are not only declining in abundance. Their decline is also reflected in there being 

fewer, smaller fish with truncated run timings and reduced diversity of populations 

spatially and temporally. Many populations have smaller fish and females with fewer eggs. 

This all affects Chinook’s ability to meet the nutritional and physiological needs of 

Southern Residents (for example due to lower caloric value) and reduces Southern 

Residents’ foraging efficiency, their social ecology (sharing large fish), and their presence 

in historic parts of their habitat.174  
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171 A96429-8 2018 Recovery Strategy A6L5R7 at PDF p 61. 
172 A96429-2 Raincoast Statement A6L5R1 PDF p 8. 
173 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-6 Response to Information 

Request from Indigenous Caucus for the Trans Mountain Indigenous Advisory and Monitoring Committee – 

A6Q5R7 at PDF p 197. 
174 A96429-4 MacDuffee Report A6L5R3 at PDF p 17. 
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130. In 2018, COSEWIC assessed 13 Chinook populations to be declining, including 12 Fraser 

River populations. Eight are “endangered” (including all of the assessed Fraser River 

spring conservation units of Chinook), four are “threatened”, and one is of “special 

concern”, for the purposes of potential listing under SARA. Only one Fraser River 

population that COSEWIC assessed was not at risk.175 Of the 15 conservation units whose 

status has been assessed under the Wild Salmon Policy, 11 are in the “red” zone.176 Despite 

DFO’s obligations under the Wild Salmon Policy and Canada’s Sustainable Fishery 

Framework, it has not made recovery plans, and Chinook have not been managed in a 

precautionary manner.177  

131. DFO states that its conclusions about the effects of Project Related Shipping on marine fish 

and fish habitat, including Chinook salmon, are unchanged from the previous hearing.178 

This is despite the decline of Chinook and COSEWIC’s recommendation for listing. 

132. The MacDuffee et al. report filed by Raincoast explains that Project Related Shipping 

could further reduce availability of Chinook salmon prey for Southern Residents in the 

event of an oil spill within critical habitat, and in particular a spill that affected the Fraser 

Estuary which is important Chinook habitat.179 

133. Habitat loss is one factor contributing to Chinook’s degraded status, making functioning 

habitat crucially important.180 Southern Residents and their recovery rely indirectly on 

Fraser River estuary Chinook habitat, the boundaries of which change seasonally but which 

includes most of the southern Strait of Georgia on the marine side, and a saline wedge up 

to New Westminster. All 19 Chinook conservation units that spawn in the Fraser watershed 

rely on habitats within the estuary for rearing, feeding, migration, and protection from 

predators in their juvenile life stage, and for holding and migration in their adult life stages. 
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179A96429-4 B – Expert Report of MacDuffee et al – 2018 – Final – A6L5R3. 
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The estuary’s features and processes support millions of out-migrating juvenile Chinook 

salmon destined for Georgia Strait every spring from March through June.181 

134. In the estuary, high concentrations of sediment and the presence of freshwater and organic 

material increase the likelihood of oil sinking or submerging, increasing the potential for 

exposure for Chinook.182 The intertidal shoreline would be difficult to reach for clean-up, 

and soft sediments and man-made features could complicate recovery efforts. Oil could 

become stranded in any season on sandflats, mudflats, eelgrass, and in marches, coating 

and fouling these habitats used by vertebrates and invertebrates, and recovery would be 

difficult or impossible, creating the potential for spilled oil to enter soft sediments and 

persist there.183  

135. Juvenile salmon would be susceptible to acute toxicity in the days following a spill, and to 

direct and indirect effects from contamination of shorelines and substrates. Oiling of 

habitat and invertebrate mortality could limit their food sources, and consuming 

contaminated prey could impact their survival, growth, development and immune 

function.184 

136. An oil spill that degraded Fraser River estuary habitat could have lethal and sub-lethal 

consequences for Chinook at multiple life stages, and corresponding consequences for 

Southern Residents’ prey availability.185 The effects of a spill would likely extend over 

years, potentially affecting all age classes and multiple brood years of Chinook, and 

affecting year classes could have generational consequences for Chinook abundance.186 

137. Currently, the collapse of early-timed Fraser Chinook is linked to altered use of critical 

habitat, increased stress, higher mobilization of contaminants, and pregnancy failure in the 

Southern Residents, which are important factors in their decline. This illustrates that in the 
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event of a spill impacting Chinook, Southern Residents would not only be impacted by any 

long-term population-level consequences for Chinook, but also by the immediate loss of 

Chinook abundance in any run timing group directly affected by the spill. This means that 

even if the effects of a spill on Chinook were temporary, the effects on the already 

nutritionally stressed Southern Residents could be significant.    

138. Furthermore, as discussed in the expert evidence of Dr. Christopher Clark that Raincoast 

filed in the Project Review187, and Raincoast’s statement of evidence in this 

Reconsideration, vessel presence and noise can alter fish behavior and may make them less 

accessible to Southern Residents.188  

v. New information on Southern Residents vulnerability to oil spills 

139. A new 2017 study by Jarvella-Rosenberger et al. examines the vulnerability of marine 

mammals such as the Southern Residents to oil spills, based on the likelihood of exposure 

and the likelihood of population-level effects in the event of exposure. Southern Residents 

were ranked in the highest vulnerability category among other marine mammals due to 

their extended time spent at the surface, long lives, limited reproductive turnover, small 

and declining population size, tendency to congregate in large groups, complex social 

structure, use of critical habitat with small areas of high density, highly specialized diet, 

and declining prey.189  

140. Furthermore, a new 2017 paper examined Trans Mountain’s hypothetical spill in northern 

Haro Strait and showed that 22-80 per cent of Southern Resident critical habitat would be 

affected by a spill in northern Haro Strait.190 

141. Trans Mountain has modelled the likelihood of oil presence from a tanker spill at a single 

location in critical habitat and provided probabilities for tanker accidents, but has still not 

combined the biological consequence of oil spill exposure on Southern Residents with the 

probability of its occurrence, which is the standard generally used in risk assessments. 
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– Dr Clark PDF – A4L9G0. 
188 A96429-2 Raincoast Statement A6L5R1 at PDF p 29. 
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Instead, Trans Mountain made the flawed assumption that if the probability was low, the 

risk was low.191  

vi. Contaminants  

142. Contamination by toxic substances is one of the three main threats to the Southern 

Residents.192 New research shows the severity of PCB contamination in killer whales and 

suggests that concentrations will increase, thereby exacerbating the impact of this threat, 

which interacts with the other threats.193 

143. The Federal Authorities’ evidence indicates that, although chemical dispersants are 

currently not approved for use in response for a spill from a vessel, their approval is under 

consideration.194 The evidence of Kate Logan filed by Raincoast explains that there are 

serious concerns about the effects of chemical dispersants for marine mammal health, as 

well as concerns about its effectiveness in oil spill response.195  

vii. Vessel strikes are a threat to Southern Residents  

144. The 2018 Recovery Strategy identifies vessel strikes as an “emerging threat” to Southern 

Residents based on new DFO science.196  

145. DFO states that it will not be able to compile data on vessel strikes of Southern Residents 

or Humpback Whales until the spring of 2019. Uncertainty with respect to the data on 

vessel strikes should not be used as justification for assuming that vessel strike is not a 

concern. Raincoast’s evidence includes recent examples of Southern Resident and 

Humpback Whale mortalities due to vessel strikes in the Salish Sea.197  

146. Raincoast reiterates its concerns that the risk assessment for vessel strikes filed by the 

proponent as part of the Project Application is not dependable. The shortcomings of this 

earlier assessment have not been addressed in the proponent’s new evidence, despite the 

identification of vessel strikes as an emerging threat to Southern Residents.198 
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 Evidence concerning effects on other SARA-listed species  

147. Living Oceans and Raincoast have focused their evidence and submissions on the Southern 

Residents, because they are critically endangered and because of the organizations’ limited 

resources and time. However, there are a total of 32 SARA-listed marine species that may 

be adversely affected by Project Related Shipping. The SARA s. 79(2) requirement for 

measures to avoid or lessen adverse effects applies to each one of these species. This 

section summarizes some of the vulnerabilities of individual listed species relevant to 

effects of Project Related Shipping, including disturbance, vessel strikes, and oil spills, and 

highlights the lack of mitigation for these effects.   

148. Impacts on at-risk species can jeopardize recovery. For example, the recovery strategy for 

Killer Whale – Offshore specifically notes that “anything beyond natural mortality could 

jeopardize the recovery” of the species.199 

149. Acoustic and/or physical disturbance is noted as a concern in recovery documents for: 

Killer Whale – Offshore, Steller Sea Lion, Pacific Harbour Porpoise, Blue Whale, Fin 

Whale, Sei Whale, Grey Whale Eastern North Pacific Population, Sea Otter, Killer Whale 

– Transient, North Pacific Right Whale, and Humpback Whale.200 The Federal Authorities 

claim that work on Action Plan items concerning mitigation for noise and pollution for 

Blue, Fin, Sei, North Pacific Right Whales, North Pacific Right Whale is “in progress”; 

however, there is no evidence of measures in progress on the record, and the Federal 

Authorities concede that ECHO, the only example they cite in this context, is not designed 

to address these species and at most “may have limited applicability to large whales”.201 

150. This Reconsideration should be considering the potential adverse acoustic impacts, and 

mitigation for them. The Action Plan for Blue, Fin, Sei, and North Pacific Right Whales 

identifies the following recovery action: “Continue to review applications for projects that 

involve production of noise and provide activity-specific requirements for monitoring and 
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mitigation”.202 DFO notes a similar item for Leatherback Sea Turtles: to consider potential 

adverse effects in environmental assessments and identify specific mitigation.203 This is 

what is supposed to be happening in this environmental assessment.  

151. Vessel strikes are noted as a concern in recovery documents for Blue Whale, Fin Whale, 

Sei Whale, Leatherback Sea Turtle, Sea Otter, Killer Whale – Transient, North Pacific 

Right Whale, and Humpback Whale. The Federal Authorities specifically concede that 

work on reducing vessel strikes for Blue, Fin, Sei, and North Pacific Right Whale has not 

yet started, and do not indicate any progress for other species.204  

152. A recent paper by Dr. John Ford and others concerning the risk of lethal vessel strikes for 

humpback and fin whales found that “[s]hip speeds throughout the offshore area of the 

west coast of Vancouver Island were sufficiently high (>12 knots) that collisions with 

whales are more likely than not (>50%) to result in lethal injuries.”205 Evidence filed by the 

Wilderness Committee includes maps from that paper identifying areas of particularly high 

risk, which include areas in the Juan de Fuca Strait which will be used by Project Related 

Shipping.206  

153. Oil spills are a concern for all marine species and are specifically noted in recovery 

documents for Killer Whale – Offshore, Steller Sea Lion, Pacific Harbour Porpoise, 

Longspine Thornyhead, Bluntnose Sixgill Shark, Tope Shark, Rougheye Rockfish (type I 

and type II), Blue Whale, Fin Whale, Sei Whale, Grey Whale Eastern North Pacific 

Population, Leatherback Sea Turtle, Sea Otter, Killer Whale – Transient, Humpback 

Whale, Short-Tailed Albatross and Pink-Footed Shearwater.207 Other species’ recovery 

documents cite pollution more generally as a threat.  
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154. An oil spill could impact species directly, or via their prey. The Exxon Valdez spill is an 

example of herring – Humpback Whale prey – not recovering from an oil spill.208 

Humpback Whales also rely on krill, which have been observed to be killed by oil spills.209 

155. Recovery documents for Pacific Harbour Porpoise (Management Plan); Blue Whale, Fin 

Whale and Sei Whale (Recovery Strategy and Action Plan), Grey Whale Eastern North 

Pacific Population (Management Plan), Leatherback Sea Turtle, and North Pacific Right 

Whale specifically note the need for spill response plans that will prevent individuals from 

being oiled in the event of a spill and otherwise address impacts on these species.210 Such 

plans do not yet exist. The Management Plan for Longspine Thornyhead and Rougheye 

Rockfish also notes the low effectiveness of prevention and mitigation for oil spills, which 

is a concern for all species.211    

156. As among SARA-listed species, some are particularly vulnerable to oil spills. A paper 

summarized in WCMRC’s evidence found that although “all marine mammals have an 

inherent risk to oil spill exposure because of their existence at the air-ocean surface 

interface”, certain species – which would be affected by a Project-related oil spill – had a 

particularly high level of risk at the individual and population level: Southern and Northern 

Residents, transient (Bigg’s) killer whales, sea otters, and Steller sea lions. Furthermore, 

“[a]t the species-specific level, baleen whales, harbour porpoise and sea otters were 

deemed to have the highest risk (Jarvela Rosenberger et al. 2017).”212 Another study cited 

by WCMRC similarly identified “sea otters, baleen whales (e.g. grey whales), and toothed 

whales (e.g. resident killer whales) with the highest risk for oil vulnerability.”213 Trans 

Mountain used an indicator species approach to assessing oil spill effects, whereas new 

research suggests that species at higher risk warrant more detailed examination or 

modelling.214 

                                                           
208 A95299-19 Annex 07.G.02 – A6J7A1 PDF p 98. 
209 A96443-1 Wilderness Committee marine species report TMX – A6L6C2 at PDF p 21. 
210 As cited in A96556 Department of Justice Canada – Cover Letter and Responses to NEB IR No. 1 to Federal 

Authorities, A6L8X2 PDF pp 44-65. 
211 As cited in A96556 Department of Justice Canada – Cover Letter and Responses to NEB IR No. 1 to Federal 

Authorities, A6L8X2 PDF p 49. 
212 A97014-12 Appendix A – Draft Marine Mammal Oil Spill Response Protocol –A6Q6G7 at PDF p 36. 
213 A97014-12 Appendix A – Draft Marine Mammal Oil Spill Response Protocol –A6Q6G7 at PDF p 36. 
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157. Humpback Whale critical habitat has been identified off of southwest Vancouver Island; 

their critical habitat and other areas in which they are found would be affected by Project 

Related Shipping. They require adequate prey, a sufficiently quiet environment, physical 

space around them, and clean air and water.215 Activities that could result in destruction of 

their critical habitat include intensive vessel traffic or increased vessel density, including 

vessels approaching them within 100-400 metres; toxic spills; and acoustic disturbance.216 

158. Other, rarer whale species do not yet have formally identified and designated critical 

habitat, in some cases because DFO has failed to meet deadlines. For example, for Blue, 

Fin, and Sei whales, the 2006 recovery strategy set a deadline of 2011 for identification of 

critical habitat, but this has not yet been done.217 However, it indicates that these species’ 

range includes areas where Project Related Shipping would occur or could have effects. 

159. For many of these species, their critical habitat, or in the absence of designated critical 

habitat, their observed range, includes locations outside of the 12-nautical-mile territorial 

sea limit, within the EEZ: 

1) the 2018 Recovery Strategy and the December 2018 Southern Resident Critical 

Habitat Protection Order and Northern Resident Killer Whale Critical Habitat 

Protection Order identify and legally designate critical habitat for these populations 

that is within the EEZ;218 

2) the recently published Recovery Strategy for the Offshore Killer Whale states that 

“Offshore Killer Whales seem to predominantly inhabit continental shelf-edge waters 

along the British Columbia coast”;219 

                                                           
215 A95299-19 Annex 07.G.02 – A6J7A1 PDF pp 109-115. 
216 A95299-19 Annex 07.G.02 – A6J7A1 PDF p 117. 
217 A95299-18 Annex 07.G.01 – A6J7A0 PDF pp 238-284. 
218 A96429-8 2018 Recovery Strategy A6L5R7; Critical Habitat of the Killer Whale (Orcinus orca) Northeast 

Pacific Southern Resident Populations Order, SOR/2018-278; Critical Habitat of the Killer Whale (Orcinus orca) 

Northeast Pacific Northern Resident Population Order: SOR/2018-279. RC & LO BoA Tab 6. 
219 A95299-19A95299-19 Annex 07.G.02 – A6J7A1 PDF p 751.  
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3) the Black-footed Albatross “visit[s] Canada’s Pacific EEZ to forage during the 

breeding and post-breeding season”, and they are “abundant over the outer 

continental shelf, particularly at the shelf break”;220 

4) the Action Plan for Blue, Fin, Sei and North Pacific Right Whales states that “Blue, 

Fin, Sei and North Pacific Right Whale habitat in Canadian Pacific Waters includes 

the continental shelf break, slope and oceanic areas beyond the shelf break”;221 

5) the Recovery Strategy for the North Pacific Humpback Whale identifies critical 

habitat extending well beyond the Territorial Sea off of Southwest Vancouver 

Island;222 

6) the Management Plan for the Bluntnose Sixgill Shark states that it is “often found 

over the outer continental and insular shelves as well as upper slopes associated with 

areas of upwelling and high biological productivity”, and the Tope Shark is “often 

found well offshore but not oceanic” and its habitat is “temperate continental shelf 

waters ranging from close inshore […] to offshore waters up to 471 m depth”;223 

7) the Longspine Thornyhead and the Rougheye Rockfish types I and II occur along the 

continental slope;224 

8) the Yelloweye Rockfish Pacific Ocean outside waters population’s habitat is not 

addressed in documents on the record;  

9) habitat is uncertain for Basking Shark;225 and 

10) the West Coast Transient Killer Whale population occurs along the outer coast, close 

to the continental shelf break.226 
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160. Because the Board has excluded Project Related Shipping within the EEZ from this 

Reconsideration, its recommendations will not meet CEAA 2012 and SARA requirements 

for the above-noted species.227 

161. Trans Mountain has not done individual assessments for SARA-listed species. Instead, in 

the information request response where it claims to have done so, it looks only at wake 

impacts on fish and sound impacts on mammals. This document does not identify the 

adverse effects of spills or vessel strikes or any other threats. The document expressly 

proposes no mitigation measures for marine fish, and for marine mammals it lists 

excuses.228 Trans Mountain’s assessment of adverse effects document for the 32 SARA-

listed species is only nine pages long. 

 Evidence of lack of mitigation for effects on Southern Residents and other 

SARA-listed species 

162. As stated above, under CEAA 2012, mitigation measures are measures that eliminate, 

reduce or control the adverse environmental effects of a designated project.229 As explained 

by the Federal Court, neither “vague hopes of future technology”230 nor “vague adaptive 

management schemes”231 reasonably constitute mitigation. Mitigation measures need to be 

specific, and it needs to be clear how those measures will actually eliminate, reduce or 

control the adverse effects. Further, SARA requires the Board to “ensure” that measures 

are in place. This means that if the Board is unable to directly ensure mitigation through 

project conditions, they may only conditionally recommend the Project subject to measures 

being taken by other federal authorities to mitigate adverse effects. To qualify as 

“measures” under SARA, there needs to be some certainty that the measures will actually 

be implemented. It is not reasonable to rely on a non-binding stated intention to do or 

consider doing something to discharge the duty to ensure mitigation of adverse effects on 

SARA-listed species.   

                                                           
227 A94793-1 NEB Letter – Parties – Trans Mountain Expansion – Reconsideration – A6I7I6; A96969-1 NEB 
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228 B280-22, Trans Mountain, Response to Board F-IR 2.055, A4D3I1 PDF pages 83 to 91. 
229 CEAA 2012 s. 2 definition of “mitigation”. RC & LO BoA Tab 2. 
230 Pembina Institute for Appropriate Development v. Canada 2008 FC 302 at para 25. RC & LO BoA Tab 13. 
231 Taseko at para 123-124. RC & LO BoA Tab 17. 
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i. The measures Trans Mountain cites for marine species are not mitigation 

163. Overall, Trans Mountain continues to attempt to evade responsibility for mitigation on the 

basis that it does not own or operate Project-related tankers, and it takes the position that 

measures should be government-led and industry-wide.232  

164. Trans Mountain states in its argument that its evidence “included commitments regarding 

three new potential mitigation measures that are available to Trans Mountain and within 

the Board’s control […]: (1) instruct Project-related vessels to follow a slight route 

deviation away from productive foraging areas for [Southern Residents] within recently 

identified critical habitat (if the applicable federal authorities confirm that such a measure 

would be environmentally beneficial); (2) further evaluate the feasibility of using escort 

tugs to assist with oil spill response; and (3) work with Project shippers to explore 

optimizing and reducing the number of Project-related vessel shipments.” For the 

following reasons, Living Oceans and Raincoast submit that even if the Board recommends 

these as conditions they are not mitigation.233  

 Route Deviation 

165. The first item refers to a route deviation outside of the shipping lanes in the EEZ. Trans 

Mountain characterizes this as one of three “new potential mitigation measures that are 

available to Trans Mountain and within the Board’s control”234, but it clarifies in response 

to information requests that it would be “prepared to consider requesting” ships to do this 

on a voluntary basis.235 Trans Mountain does not explain why this is indicated as a measure 

for all SARA-listed whale species when it relates to Southern Resident critical habitat. 

DFO states that it is “not aware of any conversations that have been held to discuss Trans 

Mountain’s proposed Deviation Point” and declines to comment on its effectiveness on the 

basis that it has not done a “formal peer-reviewed evaluation”.236 Living Oceans and 

Raincoast further note that this pertains to shipping outside of the 12-nautical-mile 

                                                           
232 See, for example, A97422-2 Argument-in-Chief of Trans Mountain – A6R2D0 at PDF p 27. 
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235 A97008-2 Trans Mountain Response to NEB Reconsideration IR No. 2 - A6Q5Y7, A97008 Trans Mountain 
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A6L8X2 at PDF p 95. 
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territorial sea limit – an activity the Board has expressly excluded from consideration in the 

Reconsideration.237 

 Evaluate the feasibility of using escort tugs to assist with oil spill response 

166. The second item refers merely to “further evaluating” a measure.  

 Explore optimizing and reducing the number of Project-related vessel 

shipments 

167. The third item, Trans Mountain’s idea to maximize cargo volume to reduce the total 

number of ships departing from Westridge Marine Terminal (“WMT”), is a hypothetical 

idea that Trans Mountain has not discussed with shippers, and cannot provide further 

details about, and says it will not be able to provide details about after the Project is in 

service.238 Trans Mountain declines to include it as a requirement in the Vessel Acceptance 

Standard, citing competitiveness concerns.239  

 No new additions to Vessel Acceptance Standard 

168. Trans Mountain declines to include any additional requirements in its Vessel Acceptance 

Standard, including ones that reflect any best practices identified by ECHO, citing its 

concern about the competitiveness of the WMT.240  

169. Living Oceans and Raincoast note that the Marine Technical Advisor states that Trans 

Mountain’s Vessel Acceptance Standards “reflect the industry standard practice”, as 

opposed to exceeding it.241  

 Regional, industry, government initiatives 

170. In Attachment 5.5.2 to its evidence, Trans Mountain cites these and other “mitigation 

measures” that apply to each SARA-listed species that may be affected by Project Related 
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Shipping.242 Living Oceans and Raincoast submit that the measures in the table are not 

mitigation because they are not tied to the Project and for the following additional reasons. 

171. The items listed under “possible regional mitigation measures requiring government and/or 

industry leadership for further investigation and implementation, with support/participation 

from Trans Mountain if adopted” are actions that others may or may not take. More 

specifically, with respect to individual items: 

 Altering shipping lanes: Trans Mountain cites the possibility that the federal 

government could either seek changes to the shipping lanes themselves or alterations 

of them.243 The federal government has not indicated that it would do this.  

 Marine mammal observers (“MMO”): Trans Mountain claims, based on the 

existence of a Mariner’s Guide, ECHO hydrophones, and an optional online training 

module for marine mammal observers that it “believes the matter of having marine 

mammal observation […] to mitigate interactions with whales by Project-related 

vessels is being implemented and explored.” It states that it hypothetically “would 

support the implementation of MMO training through the WMT Regulations and 

Operations Guide (“WMTROG”)”, which, as explained below is a guidance 

document, not a set of mandatory rules.244 Living Oceans and Raincoast submit that 

these activities amount to this idea being explored, not implemented. Furthermore, as 

discussed below, DFO explains that marine mammal observers would be of limited 

usefulness for Project-related tankers.  

 The route deviation is described above.  

172. Trans Mountain argues that “existing industry and regulatory standards already reasonably 

address effects of marine shipping on the biophysical and socio-economic environment.”245 

They demonstrably do not, given the evidence on the record concerning the state of the 

Southern Residents. 

                                                           
242 A95280-18, Trans Mountain, Opening statement and direct evidence, Attachment 5.5.2 - A6J6H0. Updated in 

A96565-2 Trans Mountain Response to NEB Reconsideration IR No. 1 - A6L9C2 at PDF pp 42-43. 
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173. The items listed under "programs or initiatives implemented or planned by government 

and/or industry, with current or intended support/participation from Trans Mountain” are 

not conditions of Project approval, and Trans Mountain does not consider itself responsible 

for them. Furthermore, with respect to the specific items: 

 The Oceans Protection Plan is not specific to the Project, and is not tied to the 

Project. Its initiatives are not intended to produce results before the intended 

commencement of Project operations, nor are they planned to continue for the life of 

the Project, as it is a five-year program.246 The Federal Authorities have explicitly 

stated that “The Oceans Protection Plan is independent of the Trans Mountain 

Expansion Project” and is a national endeavour247; 

 The Action Plan is a document that DFO was required to prepare pursuant to ss. 47-

50 of SARA. It identifies general recovery measures that should be taken by DFO 

and others, and their intended timelines, but does not mandate that they be done, or 

done on the timelines in the Action Plan. Much of it is research or monitoring. It is 

unclear on what basis Trans Mountain claims to have “sponsored or participated in” 

the Action Plan.248 Furthermore, s. 79(2) requires measures that are consistent with 

action plans, making it clear that an action plan is not a mitigation measure; 

 The Pacific Salmon Foundation’s Salish Sea Marine Survival Project, for which 

Trans Mountain has provided funds, was a research and habitat restoration project 

that ended in 2018249; 

 The Enhancing Cetacean Habitat and Observation (“ECHO”), run by the Vancouver 

Fraser Port Authority (“VFPA”), which Trans Mountain has provided funding to, 

involves seasonal voluntary trial programs, which are done on a year-by-year basis. 

The 2017 trial was a vessel slowdown and in 2018 the trails were a slowdown and 

lateral displacement of ships within lanes. No information is available about trials in 
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2019 or beyond. Trans Mountain states that it “expects” Project-related vessels to 

participate in all ECHO trials, but has not made this a mandatory requirement;250 

 Green Marine is an environmental program for shipping that includes noise as one 

performance measure, and is voluntary251; and 

 It strains credulity to suggest that a marine mammal research position at the 

University of British Columbia, which Trans Mountain has written a letter 

supporting, is in any way mitigation of the Project or its effects. 

 Initiatives implemented or planned by Trans Mountain 

174. Trans Mountain lists two items under “mitigation measures implemented or planned by 

Trans Mountain”: enhancements to the marine spill response regime and an optimized tug 

procurement process.  

175. With respect to spill response, WCMRC will not provide any details about its Enhanced 

Response Regime at this time, its Revised Shoreline Cleanup Plan, which it states is “in 

development”, or its Sunken and Submerged Oil Plan, which is in “draft form”.252 

WCMRC has provided only tables of contents for documents including these documents 

and its Wildlife Management Plan and Vessels of Opportunity Plan.253 The tables of 

contents provide no information that would allow parties to scrutinize, or the Board to 

assess, the missing documents’ sufficiency or effectiveness. 

176. The draft Marine Mammal Oil Spill Response Protocol (the “Protocol”) filed by the 

WCMRC is a proposed standard or protocol for behaviour, as opposed to an actual spill 

response plan.254 For example, the Protocol does not establish a marine mammal response 

team, but rather describes the qualifications it should have.255 The Protocol does not 

explain how marine mammals will be protected from exposure to an oil spill, or dealt with 

in the event that they are exposed to an oil spill. It identifies ideas of specific techniques 
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that would have to be permitted and coordinated by DFO, and the serious shortcomings of 

each one, but there is no evidence on the record from DFO to provide its opinion of these 

techniques and their suitability or effectiveness.256 The Protocol lists killer whales as a 

candidate for capture and rehabilitation – an idea which has not been raised previously in 

the Reconsideration.257 It identifies next steps, including “Identify oil spill response 

training required” and “Identification and securing of dedicated oiled wildlife response 

funding.”258 It is concerning that these steps remain to be taken, and there are no 

guarantees of whether or when such things will be done. Living Oceans and Raincoast 

further note that the Protocol, despite being dated May 31, 2018, was referred to in the 

Federal Authorities’ evidence but was not put on the record until it was filed in response to 

an information request, after the opportunity to ask information requests was over.  

177. With respect to tug procurement, Trans Mountain is referring to the fact that it “intends to 

undertake a formal request for proposal process to obtain suitable escort tug service from 

qualified service providers” in order to fulfill the existing Condition 133 from the 2016 

Report. It qualifies this as being “subject to a feasibility assessment.”259 Living Oceans and 

Raincoast further note that this “intention” may be altered by the Board’s proposed 

revisions to Condition 133, which are discussed below in Part VI.260 

 Other ideas and potential actions referred to in Trans Mountain’s 

evidence 

178. Living Oceans and Raincoast make the following further submissions concerning other 

purported mitigation referred to in Trans Mountain’s evidence. 

179. Trans Mountain cites “enhancements” to its Emergency Management Program261 in its 

evidence, but has not placed this document on the record. 

180. The Westridge Marine Terminal Regulations and Operations Guide (“WMTROG”) are 

cited by Trans Mountain as instructing vessels with respect to expected behavior.262 Trans 
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258 A97014-12 Appendix A – Draft Marine Mammal Oil Spill Response Protocol –A6Q6G7 PDF p 61. 
259 Trans Mountain, A95280-2 Direct Evidence - A6J6F4 PDF p 51. 
260 A97236-1 NEB Procedural Direction No. 4 A6Q9I3, Appendix 2. 
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Mountain also states in evidence that “[v]essels must participate in any navigation 

initiatives sponsored by ECHO such as voluntary vessel slowdown in Haro Strait”.263 

However, Trans Mountain clarifies in responses to information requests that this 

“requirement” is contained in the WMTROG, which is simply a “guide” that “includes 

advice”, in contrast with the Vessel Acceptance Standards, which include “specific 

requirements” and “items that must be met for a vessel to be accepted”.264 As noted above, 

Trans Mountain has specifically declined to add any additional requirements to its Vessel 

Acceptance Standard. 

181. Trans Mountain uses language that misleadingly suggests that certain ideas are mandatory 

requirements. Trans Mountain states in its evidence that “[t]ankers are made aware of the 

[Southern Resident] critical habitat area enroute to WMT and are directed to stay further 

away from key marine mammal foraging grounds within the shipping lanes of the Strait of 

Juan de Fuca by remaining closer to the traffic separation zone, safe navigation 

permitting.”265However, in response to an information request Trans Mountain clarified 

that “directed” in fact “refers to a future request within Trans Mountain’s Vessel 

Acceptance Standard”, as opposed to a requirement.266 Similarly, Trans Mountain has 

clarified that when it says “[i]t is expected that to reduce underwater noise impact from the 

tug when returning to base after completion of escort service, it will proceed at economic 

speed”267, it actually means that tugs usually travel at lower speeds to improve fuel 

efficiency, not that there is any requirement to do so.268  

182. None of the above items are tied to the Project. None were included as conditions in the 

2016 Report and none are proposed by the Board as conditions in the Reconsideration.  
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266 A97008-30 Trans Mountain Response to Raincoast Reconsideration IR - A6Q6C5 PDF p 1. 
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 Marine Mammal Protection Program 

183. Trans Mountain misrepresents the Marine Mammal Protection Program (“MMPP”) as 

mitigation, when it does not actually require mitigation. The MMPP was the only condition 

the NEB recommended (Condition 132) relevant to Project Related Shipping’s effects on 

marine mammals, and still is, in the Board’s draft conditions for the Reconsideration.269 

Trans Mountain claims that the MMPP gives it “responsibility for protective measures” 

and that it has identified such measures in its evidence.270 However, the evidence in 

question is simply a letter to DFO describing Trans Mountain’s “support” for the Action 

Plan and various initiatives and refers back to the MMPP as including mitigation.271 Trans 

Mountain further suggests that the Pacific Salmon Foundation’s Salish Sea Marine 

Survival Project and Strategic Salmon Health Initiative, the Vancouver Fraser Port 

Authority’s Enhancing Cetacean Habitat and Observation Program, and Green Marine 

“and other initiatives […] will form an integral part of the MMPP.”272  

184. The Board itself acknowledged in the 2016 Report “that the Marine Mammal Protection 

Program offers no assurance that effective mitigation would be developed and 

implemented”.273 It is not a mitigation measure but rather a reporting tool that does not 

include any measures or require any future measures to be developed or implemented.274 

Furthermore, as discussed in Part VI below, the Board now proposes to further weaken 

Condition 132 in its draft amendments to the conditions.  

185. To the extent that any of the measures described by Trans Mountain or the Federal 

Authorities may result in monitoring of the Project’s effects on the Southern Residents, 

monitoring is a separate and additional requirement under s. 79(2) of SARA, and therefore 

does not satisfy the requirement for “measures to avoid or lessen” effects. 
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272 A97008-18 Trans Mountain Response to IAMC Reconsideration IR No. 1 - A6Q6A3 at PDF p 16. 
273 A77045 2016 Report at 350. 
274 A77045 2016 Report at 483. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745838
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745839
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3643427
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3646081
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3643427
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3646082
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3643427
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3646082
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745381
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745842
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696


 

52 

 

ii. The measures the Federal Authorities cite for marine species 

186. The measures described by the Federal Authorities are uncertain, hypothetical, voluntary, 

and/ or research-oriented. It is misleading for the Federal Authorities to present any and all 

activities related to Southern Residents in a manner that suggests that they are relevant to 

mitigation for Project Related Shipping. Unfortunately, most of these activities are not 

responsive to Project Related Shipping, and none would be conditions of Project approval. 

Living Oceans and Raincoast provide the following submissions with respect to specific 

activities the Federal Authorities cite in their evidence. 

 Whales Initiative 

187. The Federal Authorities’ evidence confirms that the June 2018 “Whales Initiative” is a 

response to the existing imminent threats to the Southern Residents275, as opposed to 

mitigation for the additional effects of the Project or other new activities that will adversely 

affect the whales. 

 Changes to the Canada Shipping Act 

188. The Federal Authorities state that changes to the Canada Shipping Act will give the federal 

government “clear and enhanced authority to mandate speed reductions and other 

operational measures” and to “broadly strengthen Transport Canada’s ability to quickly 

and effectively address vessel related impacts on marine ecosystems.” These legislative 

changes are framework provisions which enable, but do not require, any action to protect 

the environment from the adverse effects of Project Related Shipping. The legislative 

changes offer no guarantee of whether or how those powers will be used in future. The fact 

that a power to regulate exists does not mean that it will be used. For example, the Canada 

National Marine Conservation Areas Act was passed in 2002, but there is no national 

marine conservation area in the Salish Sea, and very few in all of Canada.276 

 No spill response for SARA-listed species 

189. With respect to oil spills, the Federal Authorities cannot point to a spill response plan that 

includes measures to protect Southern Residents from an oil spill in their critical habitat. 

Items 77 and 78 in the Southern Resident Action Plan are “Ensure that the protection of 
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276 Canada National Marine Conservation Areas Act, SC 2002, c 18 [NMCA Act]. RC & LO BoA Tab 1. 
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Resident Killer Whales and their habitat is included as a high priority in spill response and 

monitoring protocols within the Canadian Coast Guard’s Incident Command Structure”, 

and “Prepare for oil of chemical spills to minimize impacts to Resident Killer Whales 

through the development of a spill response plan, including deterrence methods, training, 

drills and equipment”.277 When asked directly, the Federal Authorities are not able to 

articulate a plan to protect the Southern Residents, other SARA-listed marine species, or 

other marine species in the event of an oil spill. ECCC confirms that there are also no 

response plans for SARA-listed marine birds.278 

190. The Federal Authorities refer to an “ongoing planning effort”279 for spill response, and 

DFO states that “[a] DFO marine mammal oil spill response plan is in development.”280 

The plan does not exist, and there is no indication of whether or when a completed plan 

will be implemented. As such it is impossible to tell, even assuming a plan is eventually 

made and implemented, how effective it will be at its stated goal of preventing exposure 

and whether it will take into account how to deal with exposure if it occurs. The Federal 

Authorities simply claim that “[f]or DFO spill response planning, aquatic SARA listed 

species will receive elevated priority when considering response and protection measures 

during a spill scenario.”281  

191. In light of the Board’s previous finding that a spill could be “potentially catastrophic” for 

the Southern Residents,282 Living Oceans and Raincoast are concerned that there is no plan 

yet in place, and that as such its contents cannot be scrutinized by the parties and the 

Board.  

192. Furthermore, the Action Plan for the Southern Residents was published in 2017, and the 

timeline listed for items 77 and 78 concerning oil spills is “1 year”. 283 These items have 
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not been completed on time. The failure to accomplish these important actions on time is 

an important example of how unenforceable commitments cannot be relied upon, including 

commitments in the Action Plan and other documents on the record in this 

Reconsideration. 

193. Concerning spill response more generally, in response to a question about spill response 

capacity, Transport Canada states that it is “reviewing the regulations and standards that 

govern Canada’s oil spill response organizations”. However, in response to a question 

about that review, Transport Canada merely states that it has produced a discussion paper, 

and is currently soliciting feedback.284  

 Marine Mammal Response Program 

194. The Marine Mammal Response Program is an existing program to assist animals in distress 

due to collisions and entanglements. It is not preventative and is not intended to address oil 

spill impacts.285 

 Fisheries closures  

195. DFO may again take measures to close fisheries in response to reduced prey availability in 

Southern Resident critical habitat, as it did in 2018.286 These are done year-to-year and at 

DFO’s discretion. DFO has not yet demonstrated whether the measures taken in 2018 are 

having a positive effect on Chinook and Southern Residents or how future measures would 

improve upon them. Fisheries closures are not tied to the Project.   

 EcoAction incentive program 

196. The VFPA’s EcoAction incentive program is simply a voluntary inventive program for 

quieter vessels.287 Trans Mountain has confirmed in its evidence that no Aframax tankers 

meet the criteria for this program.288 
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 Mariner’s Guide 

197. The Mariner’s Guide and online tutorial developed by ECHO provide information only.289 

The preface to the Mariner’s Guide states that it provides descriptions of species and where 

they are most likely to be found as well as “simple measures” mariners can take to reduce 

their risk of a strike, but there is no requirement to take those measures.290 

 Chemical dispersants 

198. As part of the Oceans Protection Plan, the government is “considering legislative changes” 

that might permit the use of oil spill dispersants in the event of an oil spill from a tanker.291 

However, because their use is not currently legal in this context, the Federal Authorities 

have not addressed in their evidence the potential effects of chemical dispersants on 

wildlife and ecosystems, including potential effects on the Southern Residents or other 

SARA-listed species. As noted above, Raincoast has filed evidence of serious concerns 

about the effects of chemical dispersants for marine mammal health, as well as concerns 

about its effectiveness in oil spill response.292 

 Commitments in tracking table 

199. The Federal Authorities have provided a “commitments tracking table” recording the 

commitments made in their October 31, 2018 evidence.293 None of these commitments are 

mitigation or satisfy s. 79(2) of SARA. Many are not even relevant to the Project or its 

effects.  

200. With respect to Transport Canada’s commitments, none are tied to Project approval, and 

Living Oceans and Raincoast make the following specific observations:  

 TC01: Changes to the Canada Shipping Act to create tools that may or not be used 

are not mitigation. 

 TC02 and TC05: Hydrophones are limited to research and monitoring. 
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 TC03: The Federal Authorities cite an intention to create Underwater Noise 

Management Plans for specific vessel fleets.294 These would be developed by the 

fleet operators themselves, and Transport Canada is still in the process of “exploring 

how UNMPs would be development and implemented.”295 Transport Canada will be 

taking a “non-prescriptive approach”296 and has not decided whether these plans 

should be mandatory, and will be conducting stakeholder engagement in “early 

2019”.297 Living Oceans and Raincoast submit that it is safe to assume that 

stakeholders non-mandatory options. The implementation of these plans is not tied to 

the Project.  

 TC04, TC07: The Federal Authorities cite “positive results” from the voluntary 

programs of ECHO in the form of noise reductions.298 However, it is not yet known 

whether the reductions observed to date have been biologically relevant299 or had 

positive effects. Williams et al. confirm in a 2018 paper that the Southern Residents 

need a net reduction of noise below current levels, even without the additional impact 

of the Project.300 Further, the ECHO slowdown trial and the lateral displacement trial 

are approved year to year, and participation is voluntary.301 There is no guarantee 

that this voluntary, year-to-year program will continue for the life of the Project or 

what form it may take if it is repeated in future years. The Vancouver Fraser Port 

Authority (“VFPA”) speculates that making the vessel slowdown more permanent 

and requiring all vessels to participate could add cost or create a competitive 

disadvantage302. Furthermore, the VFPA notes that vessels’ agents indicate whether 
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295 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-10 Response to Information 

Request from Raincoast Conservation Foundation - A6Q5S1 PDF p 13. 
296 A95292-2 2018-10-31 Federal government Opening Statement and Evidence – A6J6L9 PDF p 77. 
297 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-10 Response to Information 

Request from Raincoast Conservation Foundation - A6Q5S1 PDF p 13. 
298 A95292-2 2018-10-31 Federal government Opening Statement and Evidence – A6J6L9 PDF p 70. 
299 A96429-5 Veirs report A6L5R4 PDF p 12. 
300 A95280 Trans Mountain Pipeline ULC – Opening Statement and Direct Evidence, A95280-20 Attachment 6.0.1 

– A6J6H2. 
301 A95296-2 VFPA Response to NEB Request to Federal Authorities A6J6V8; A95296-3 VFPA Response to NEB 

Request to Federal Authorities A6J6V9, Appendix 1 – ECHO Program 2017 Annual Report –A6J6V9. 
302 A95296-6 Appendix 2.3 – Echo Haro Straight Slowdown Trial Summary – A6J6W2 PDF p 22. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3644657
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3642995
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745030
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745030
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745476
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3644657
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3642995
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745030
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745030
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745476
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3644657
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3642995
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718503
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718814
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3643427
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3643427
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3642328
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3642333
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3642334
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3642333
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3649014
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3649014
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3642333
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3643435


 

57 

 

or not they will participate in the ECHO trial when placing a pilot order, and that 

“agents appear to have responded with above average ‘No’ designations for transits 

destined for or departing from mid-Vancouver Island and the eastern section of 

Vancouver’s inner harbour (i.e. east of Second Narrows)” – the latter being where 

WMT is located.303 The current participation rate for tankers is lower than the 

average participation rate. 

 TC06: This is simply an effort to build international support through the IMO for 

standards and technologies for quieter ships.  

 TC08: Transport Canada has signed a conservation agreement with the Canadian 

Ferry Association, and states that it plans to sign one with BC Ferries and one with 

the Vancouver Fraser Port Authority, shipping and cruise industry associations, and 

the Pacific Pilotage Authority in “early spring 2019”.304 The intention is to 

“formalise” the voluntary ECHO vessel slowdown trial and lateral displacement trial 

and to include other measures related to vessel impacts. These agreements will be 

unenforceable and “non-binding, outlining the terms and details of each parties' 

commitments to SRKW protection”; they “are intended to signal a strong 

commitment by the signatories to actively pursue the measures they outline.”305 The 

one signed agreement states that its goal is to “articulate the actions the CFA will 

take over the next five years to advance efforts to reduce the impact from the ferry 

industry to the threat of acoustic and physical disturbance”, and that the agreement 

“does not create any new legal powers or duties on the part of the Parties”.306 It is 

clear from Transport Canada’s description, the contents of the one existing 

                                                           
303 A95296-6 Appendix 2.3 – Echo Haro Straight Slowdown Trial Summary – A6J6W2 PDF p 24. 
304 A95292-2 2018-10-31 Federal government Opening Statement and Evidence – A6J6L9 PDF p 85; A96991 

Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous Caucus, 

Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-10 Response to Information Request 

from Raincoast Conservation Foundation - A6Q5S1 PDF p 2; A96991 Department of Justice Canada – FA 

Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous Caucus, Nations, NS NOPE, PIPE UP, 

Raincoast, Tsartlip and Tsawout, A96991-2 Response to Information Request No. 3 from the National Energy 

Board - A6Q5R3 PDF p 33. 
305 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-2 Response to Information 

Request No. 3 from the National Energy Board - A6Q5R3 PDF p 33. 
306 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-10 Response to Information 

Request from Raincoast Conservation Foundation - A6Q5S1 PDF pp 5-6. 
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agreement307, and the relevant provisions of SARA (ss. 11-13)308 that such 

agreements are voluntary. These agreements can be terminated by either party, are 

not tied to the Project, and are being developed for only five-year terms.309 

 TC09: This does not apply to Project-related vessels. 

 TC10: Transport Canada and the Vancouver Fraser Port Authority refer to Ocean 

Wise’s efforts to develop a Whale Report Alert system that Trans Canada has 

provided funding for and the VFPA has been involved with, to alert mariners to the 

presence of whales.310 This is not tied to the Project and is not yet in place. The 

federal government is still in the process of developing and testing technologies to 

detect whales in the hopes of reducing the risk of strikes, as part of the Oceans 

Protection Plan; systems are “expected” to “become functional” at some point “in 

coming years”, at which point they “could become part of a ship alert system used by 

the Canadian Coast Guard to alert onboard marine mammal observers (MMOs) and 

vessel operators directly.”311 Furthermore, DFO states that its work with partners to 

test methods for detecting whales “is only in year two of five”.312 DFO notes 

elsewhere that Project tankers would be “too large and moving at speeds too great to 

allow for much manoeuvrability should an animal be detected ahead of the ship”, 

                                                           
307 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-10 Response to Information 

Request from Raincoast Conservation Foundation - A6Q5S1 PDF p 4-12. 
308 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-10 Response to Information 

Request from Raincoast Conservation Foundation - A6Q5S1 PDF p 13. 
309 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-2 Response to Information 

Request No. 3 from the National Energy Board - A6Q5R3 PDF p 33. 
310 A95292-2 2018-10-31 Federal government Opening Statement and Evidence – A6J6L9 PDF pp 86-87; A95296-

2 VFPA Response to NEB Request to Federal Authorities A6J6V8. 
311 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-6 Response to Information 

Request from Indigenous Caucus for the Trans Mountain Indigenous Advisory and Monitoring Committee – 

A6Q5R77 PDF p 200-201. 
312 A96556 Department of Justice Canada – Cover Letter and Responses to NEB IR No. 1 to Federal Authorities 

A6L8X2 PDF p 88. 
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limiting the ability of marine mammal observers to reduce the risk of vessel 

strikes.313  

 TC11: The Incident Command System initiative appears to be a general 

modernization initiative and it is not clear from the general description provided what 

it will accomplish.  

 TC12-TC15 and TC17: It is unclear how these would apply to the Project or its 

effects. Furthermore, TC12 is a one-year pilot project in Indigenous communities 

across Canada, and TC14 would be voluntary. 

 TC16: The Cumulative Effects of Marine Shipping Initiative aims only to identify, 

not implement, measures, and is at such an early stage that the concerns it will look 

at have not been identified.314 

 Initiatives that “relate to marine shipping generally” 

201. The Canadian Coast Guard cites a number of initiatives that “relate to marine shipping 

generally, but could apply to Project-related marine activities” (CCG01-CCG18).315 They 

are not related to the Project, nor tied to the Project. 

 Commitments related to “better understanding one of the three primary 

threats” 

202. DFO commitments related to “better understanding one of the three primary threats […] to 

the Southern Resident Killer Whale” (DFO 06-DFO08) or “inform[ing] mitigation actions 

for the three primary threats to the SRKW” (DFO 11) are research-oriented, as opposed to 

measures, and are not tied to the Project.316 The fishery measures referred to under DFO08 

are year-to-year discretionary decisions and are not tied to the Project. 

 Commitments related to reducing existing threats 

203. With respect to DFO commitments that are purportedly “relate[d] to reducing threats to” or 

“directly respond[ing] to a threat to the survival and recovery of” the Southern 

                                                           
313 A96991 Department of Justice Canada – FA Responses to IRs from NEB, Burnaby, Cowichan, GSA, Indigenous 

Caucus, Nations, NS NOPE, PIPE UP, Raincoast, Tsartlip and Tsawout, A96991-2 Response to Information 

Request No. 3 from the National Energy Board - A6Q5R3 PDF p 25. 
314 A95292-2 2018-10-31 Federal government Opening Statement and Evidence – A6J6L9 PDF pp 48-50. 
315 A96556 Department of Justice Canada – Cover Letter and Responses to NEB IR No. 1 to Federal Authorities 

A6L8X2 PDF pp 12-15. 
316 A96556 Department of Justice Canada – Cover Letter and Responses to NEB IR No. 1 to Federal Authorities 

A6L8X2 PDF pp 17-19. 
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Residents317, none of these are tied to Project approval, and they will not mitigate its effects 

for the following reasons:  

 DFO04: Coastal Restoration Fund projects are a national initiative with some 

occurring in areas relevant to the Project. They concern salmon habitat restoration, 

unrelated to the Project. 

 DFO05: This commitment is described in vague terms and is only relevant to the 

Project insofar as it relates to collisions with marine mammals. It concerns 

responding to such events after the fact as opposed to preventing them. 

 DFO09: Enforcement by fishery officers will not avoid or lessen Project effects. 

 DFO10: Plans to build capacity for necropsies of dead whales and training for 

responses to entanglements will not assist with the Project’s effects. The reference to 

training to “minimize spill exposure through acoustic deterrent training measures” is 

not explained, making it impossible to know how this would work, how effective it 

would be, and how it would fit into a spill response plan for whales – which plan, as 

discussed above, does not exist.   

 DFO12: Identifying critical habitat in the 2018 Recovery Strategy does not mitigate 

the Project’s effects on critical habitat. 

 DFO13 and DFO14: Work related to sanctuaries for Southern Residents is described 

as being “in very early stages”, with the establishment of a working group in 

December 2018 whose goal will be to “advance feasibility work”.318 DFO identifies 

the “length of time required to implement regulatory measures”, should the work 

progress to that stage, as a challenge, and further states that “[n]o decision has been 

made with respect to the specific regulatory or non-regulatory tool(s)” that might be 

used to establish sanctuaries.319 This is not happening on a timeline that is relevant to 

the Project. Neither a commitment to “consider” expanding fishery closures nor a 

commitment to “advance feasibility work” on Southern Resident sanctuaries are 
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actual measures, and they cannot be accurately described as being implemented 

“prior to operation”. Furthermore, it is impossible to claim that fishery closures or 

sanctuaries will mitigate the Project’s effects without information on whether they 

will be implemented, where they will be located, what the conditions of closures will 

be, and what activities if any will be prohibited in sanctuaries. Finally, hatchery 

production has not been demonstrated to help Southern Residents and the Federal 

Authorities have not explained how effects on wild salmon will be minimized.  

 DFO15 and DFO16: The approach distance in the new Marine Mammal Regulations 

does not apply to Project-related tankers.320 As such, its inclusion in the Federal 

Authorities’ evidence is a good example of why it is misleading for the Federal 

Authorities to present any and all activities related to Southern Residents in a manner 

that suggests that they are relevant to mitigation for the Project. 

 DFO16: Monitoring is not mitigation. The hypothetical availability of measures 

under the Fisheries Act (fisheries closures) and Oceans Act (marine sanctuaries) is 

not mitigation. The existence of SARA prohibitions against harm and harassment of 

individuals or destruction of critical habitat is not mitigation – and, as set out below, 

approving the Project would actually result in violation of these prohibitions. 

 DFO commitments that “relate to marine shipping generally” 

204. With respect to DFO commitments that “relate to marine shipping generally” (DFO01-

DFO03, DFO17-DFO21)321, in addition to being general, these are largely research-

oriented, and are not mitigation. Similarly, ECCC’s commitments are largely research-

oriented or monitoring (ECCC01-ECCC04, ECCC06, ECCC09), or separate from Project 

effects (ECCC07, ECCC08), or concern weather updates (ECCC05).322 

 Monitoring 

205. Natural Resources Canada’s commitment (NRCAN02) is limited to monitoring.323 
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323 A96556 Department of Justice Canada – Cover Letter and Responses to NEB IR No. 1 to Federal Authorities 

A6L8X2 PDF p 24. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3723725
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3723282
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746131
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746133
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3723725
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3723282


 

62 

 

 Evidence of effects on greenhouse gas emissions 

i. Greenhouse gas emissions are a significant adverse environmental effect 

206. In its 2016 Report, the Board found that direct greenhouse gas emissions from Project 

Related Shipping will be “high magnitude”, accumulate long term, and be largely 

unregulated.324 Thus, the Board concluded that marine greenhouse gases were a significant 

adverse effect of the Project.325   

ii. New Information on Anthropogenic Emissions and Climate Change 

207. On December 12, 2015, Canada and 194 other countries reached the Paris Agreement. In 

signing the Paris Agreement, Canada committed to take action to keep warming below 2°C 

and to make efforts to keep it below 1.5°C. Canada ratified the agreement on October 5, 

2016, following a vote in Parliament. The Paris Agreement entered into force on 

November 4, 2016.326  

208. The Intergovernmental Panel on Climate Change released a report entitled “Global 

Warming of 1.5°C: Summary for Policymakers” in October 2018 (the “IPCC Report”).327 

The IPCC Report “responds to the invitation for IPCC ‘… to provide a Special Report in 

2018 on the impacts of global warming of 1.5°C above pre-industrial levels and related 

global greenhouse gas emission pathways’ contained in the Decision of the 21st Conference 

of Parties of the United Nations Framework Convention on Climate Change to adopt the 

Paris Agreement.”328 

209. The IPCC Report finds that if the goal of limiting global warming to 1.5°C is not achieved, 

it will have concrete consequences for human and animal life, as well as the time that will 

be available for humankind to adapt to climate change. 

210. The IPCC Report provides new information about the severity of climate change impacts 

and the urgency of reducing anthropogenic GHG emissions. In particular, it highlights the 

differences in impacts on people, animals, and ecosystems if global warming is kept to an 

increase of 1.5°C above pre-industrial levels, rather than being allowed to rise to 2°C.  

                                                           
324 A77045 2016 Report p 337. 
325 A77045 2016 Report p 337. 
326 Government of Canada, “The Paris Agreement”, online: <https://www.canada.ca/en/environment-climate-

change/services/climate-change/paris-agreement.html>. RC & LO BoA Tab 24. 
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211. The differences between the two scenarios are stark. By limiting warming to 1.5°C, 

impacts on human health, forest fires, the spread of invasive species, ocean acidity and 

decreases in ocean oxygen levels, risks to marine biodiversity, fisheries, ecosystems, and 

their functions and services to humans, are all lower than if warming is allowed to reach 

2°C. 

212. Human activities are estimated to have caused approximately 1.0°C of global warming 

above pre-industrial levels.329 

213. Impacts from current warming, including changes to many land and ocean ecosystems, 

have already been observed.330 

214. The IPCC Report finds that warming from anthropogenic emissions from the pre-industrial 

period to now will already cause further long-term climate change, but finds that this 

warming alone will not cause a further increase reaching 1.5°C.331 

215. If global warming continues to increase at its current rate, warming is likely to reach 1.5°C 

between 2030 and 2052.332 

216. The extent of the increase toward and beyond that level is dependent on the speed with 

which humankind takes action, as this will affect the rate, peak, and duration of 

warming.333 

217. The IPCC Report establishes pathways that would allow warming to stop at 1.5°C. This 

requires limiting the total cumulative global anthropogenic emissions. Pathways limiting 

global warming to 1.5°C would require “rapid and far reaching transitions in energy, land, 

urban, and infrastructure (including transport and buildings), and industrial systems. These 

system transitions imply deep emissions reductions in all sectors.334  

218. This information was not available to the Board when it made its recommendation to 

approve the Project.  
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 Evidence of mitigation of greenhouse gas emissions 

219. Trans Mountain’s suggests that its age limit for tankers will over time ensure that newer 

and more efficient vessels are used.335 Otherwise Trans Mountain proposes no mitigation 

for greenhouse gas emissions from Project Related Shipping.   

220. It is clear from the Federal Authorities’ evidence that there will be no mitigation for GHG 

emissions from Project-related marine shipping.336 British Columbia’s carbon price will not 

apply, and federal carbon pricing does not apply in British Columbia because the 

province’s pricing scheme meets benchmark criteria.337  

221. The Federal Authorities claim in their evidence that Canada is on track to meet its Paris 

Agreement commitments.338 This statement is without basis in fact and there is no evidence 

on the record to support it.  

IV. The Board should recommend that the significant adverse impacts of the Project 

cannot be justified and that the requirements of SARA have not and cannot be met 

222. It is clear from the evidence before the Board in the Project Review and the 

Reconsideration that Project Related Shipping will have significant adverse environmental 

effects. Where a proposed project will cause significant adverse environmental effects, 

CEAA 2012 requires that the Board make a recommendation as to whether these are 

justified in the circumstances. Living Oceans and Raincoast take the position that the 

Board should recommend that the significant adverse environmental effects of the Project 

are not justified in the circumstances. Further, the Board must advise the GIC that the 

requirements of SARA have not been and cannot be met.    
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223. The Court of Appeal held that the Board must identify all feasible measures, so that the 

GIC has the information that it needs in order to see that the Project is not approved until 

all feasible measures within the authority of the federal government are in place.339  

224. The evidence shows that the proponent and Federal Authorities do not currently know how 

to adequately mitigate the impacts of Project Related Shipping. This is a particular concern 

on the issue of ocean noise, as the evidence show that for Southern Residents the Salish 

Sea is already too loud and there is no room for additional noise from the increased noise 

of Project Related Shipping.340 Further, ocean noise is currently unregulated and Canada 

has not established a quantitative target for how noisy or how quiet critical habitat should 

be, or, as explained below, established a baseline for ocean noise against which the Project 

Related Shipping’s effects can be monitored.   

225. While some feasible measures exist that could be attempted to reduce ocean noise, it is not 

clear that these measures will be effective in preventing harm to whales – and they are not 

proposed as conditions of the Project to be implemented by Trans Mountain or the federal 

government. Thus, survival of the Southern Residents, and potentially other SARA-listed 

species, is threatened by the Project. This cannot be justified under CEAA 2012.  

226. Furthermore, it is clear from the Board’s findings in 2016, and new evidence filed in the 

Reconsideration described above, that Project Related Shipping will result in harm to 

individual Southern Residents and further destruction of their critical habitat. SARA 

prohibits both harming or harassing listed species and the destruction of their critical 

habitat. It is not lawful to approve something under one statute that violates another.341  

Approving the Project without mitigating adverse effects of Project Related Shipping on 

Southern Residents would be contrary to law.     

227. Finally, there is no plan to mitigate the greenhouse gas emissions directly attributable to 

Project Related Shipping. These impacts cannot be justified under CEAA 2012. 
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A. Legal requirements of SARA have not been and cannot be met 

228. None of the things that Trans Mountain or the Federal Authorities cite in their evidence as 

potential mitigation measures, described above in Part III.5, satisfy s. 79(2) of SARA with 

respect to effects on the Southern Residents or other SARA-listed species.  

229. Mitigation under CEAA 2012 and SARA s. 79(2) both require two things. First, measures 

must actually exist and be linked to the Project and its approval (the “ensure measures” 

aspect of s. 79(2)). Second, proposed measures must credibly be expected to work as 

mitigation (the “avoid or lessen” aspect of s. 79(2)). SARA s. 79(2) further requires that 

the measures be consistent with recovery strategies and action plans for the species. 

230. As explained above, unlike CEAA 2012, s. 79(2) of SARA has no justification option for 

adverse effects on SARA-listed species. Adverse effects cannot be justified; they must be 

addressed through measures to avoid or lessen them. This is a mandatory requirement, and 

in this case it has not been met, with the result that the Board cannot recommend approval.   

 The measures do not exist and/or are not tied to Project 

231. Voluntary approaches and activities that are not tied to the Project are incompatible with 

the SARA s. 79(2) requirement to “ensure” measures. Measures to protect SARA-listed 

species from the adverse effects of a project cannot be left up to the goodwill or 

convenience of those who are contributing to the project’s effects and cumulative effects, 

nor can they be left to the discretion of government departments, including because the 

political direction those departments receive may change over time. 

232. For example, in information requests to the Federal Authorities, the Board specifically 

raised the issue of whether there will be “an effective and enduring speed limit mitigation 

in Haro Strait and/or in other parts of the Salish Sea” and whether potential speed 

restrictions would be stable and mandatory, or year-to-year and voluntary”.342 The Board 

further asked about whether measures could “be in place well in advance of any Project-

related tanker traffic”.343 These are important hallmarks of mitigation, and they are absent 
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from the activities relied upon by the proponent and Federal Authorities, and absent from 

the Board’s proposed conditions and recommendations. 

233. The Federal Authorities and Trans Mountain support, and the Board’s conditions hint at, a 

scenario in which no one can be held accountable for measures being taken. For example, 

the fisheries measures cited by DFO that took place in 2018 are determined year-to-year, 

and there is no guarantee that any particular measures will be taken in 2019 or beyond, let 

alone what those measures will be or their anticipated effectiveness.344  

234. The Board cannot rely on potential future measures to discharge its duty to ensure 

mitigation – especially in the case of measures that Trans Mountain itself says it may not 

take. Trans Mountain claims that “the Board can reasonably expect that additional 

measures will be applied to all marine shipping”, “if” additional measures are identified at 

an undetermined time “in the future” through regional initiatives.345 There is no reasonable 

basis for the Board to assume that this will happen. The initiatives relied upon by the 

proponent and Federal Authorities include voluntary programs and programs that are at the 

discretion of the Federal Authorities. None are tied to the Project; if it proceeds, they may 

or may not.  

235. Furthermore, as noted above, Trans Mountain cites concerns about competitiveness 

concerns as a reason not to make measures mandatory by including them in its Vessel 

Acceptance Standard. This indicates that Trans Mountain may be unwilling to implement 

measures in future even if the results of any ongoing or planned initiatives identify 

measures that could be taken. Similarly, there is no guarantee that the Federal Authorities 

will turn any future ideas into mandatory requirements. 

236. Living Oceans and Raincoast do not understand Trans Mountain’s argument that “[t]he 

courts have held that it is both legally appropriate and efficient from a policy perspective 

for one regulator to rely on another’s ongoing oversight in the assessment of a project.” It 

is unclear what “other regulator” Trans Mountain means in this case and what it imagines it 
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will do. In the case cited, a provincial environmental assessment was being done, and, 

pursuant to a provincial-federal environmental assessment harmonization agreement, the 

Court of Appeal held that it was acceptable for DFO to more narrowly scope what works 

or activities needed to be subject to the second, federal environmental assessment. This is 

not applicable to the present circumstance. 

 The measures cannot credibly be expected to mitigate the effects 

237. The SARA s. 79(2) requirement to ensure measures requires that these measures not be 

merely hypothetical. It does not allow for reliance on further study of potential measures. 

Attempts to rely on further study, speculative ideas, and nascent initiatives would, in the 

case of the Southern Residents, be tantamount to conducting an experiment in real time on 

a critically endangered wildlife population that is already so compromised that it lacks the 

resilience to survive or recover from additional threats.346 Even for other SARA-listed 

species that are in less demonstrably precarious situations, it is unlawful. 

238. The Federal Authorities’ evidence characterizes ongoing research and emerging ideas or 

initiatives with respect to the Southern Residents as mitigation, when they will not in fact 

mitigate the effects of the Project. The ongoing research cited in the Federal Authorities’ 

evidence is important and should be done regardless of the Project, but it does not 

constitute mitigation. For example, establishing a status quo baseline for underwater 

noise347 against which the Project’s effects can later be measured does not constitute 

mitigation of those effects. With respect to establishing a baseline, even this work is at an 

early stage: DFO states that it “has deployed and will be deploying additional hydrophones 

in areas beyond Haro Strait to develop an acoustic baseline” for Southern Resident critical 

habitat.348 Environmental assessment policy is clear that “[s]ince it is necessary to establish 

a baseline against which follow-up data can be compared, systematic collection of 
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appropriate data […] should start in advance of project implementation” in order to inform 

mitigation measures.349 

239. Trans Mountain argues that “while commitments to ongoing studies and research may not 

constitute immediate mitigation measures, they should still be relied upon by the Board.”350 

Trans Mountain states that elsewhere that it has proposed mitigation measures and that 

“[t]he prospect of further research and refinement of mitigation in the future should 

provide comfort to the Board”.351 In fact, as described above, this is not a matter of the 

need for refinement, but a matter of a lack of measures. Trans Mountain relies upon the 

concept of adaptive management. However, Trans Mountain misrepresents this concept, 

which in refers to implementing actual measures that are credible, then monitoring them 

and improving them iteratively over time, as opposed to leaving problems to be addressed 

at an unspecified future time.  

240. This approach is confirmed by Canadian Environmental Assessment Agency policy under 

the previous Canadian Environmental Assessment Act.352 That policy defined adaptive 

management as “a planned and systematic process for continuously improving 

environmental management practices by learning about their outcomes.”353 It states that, 

based on data from follow-up programs or monitoring, “the proponent [or] responsible 

authority […] should be prepared to initiate adaptive management measures if mitigation is 

not adequate to eliminate, reduce or control environmental effects.”354 It clearly states that 

adaptive management is not appropriate where mitigation is not identified: “it is 

insufficient to assert that implementation of an unidentified future measure, developed as a 

result of adaptive management, constitutes mitigation of a predicted adverse environmental 

effect.”355 Importantly for this Project, it states that “[c]ommitment to adaptive 

management is not a substitute for committing to specific mitigation measures in the 
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[environmental assessment] prior to the course of action decision”; rather, adaptive 

management is “an approach involving flexibility to modify mitigation measures or 

develop and implement additional measures in light of real-world experience.”356 The 

policy clarifies that adaptive management “does not eliminate the need for […] mitigation 

measures”, and that “[w]here additional information collection or studies are needed over 

the life-cycle of the project, such studies in themselves should not be considered 

‘mitigation measures’.”357 Clearly, adaptive management cannot be relied upon in the 

absence of actual mitigation. 

241. The adaptive management policy further stated that “mitigation measures […] should be 

based on reliable baseline data.”358 As noted above, there is a lack of baseline data with 

respect to the effects of Project Related Shipping on ocean noise. 

242. Satisfactory measures should precede, not follow, approval of a project. The Federal Court 

held in Taseko Mines Limited v Canada (Environment) that it is reasonable for a panel 

reviewing a project under CEAA 2012 to reject “vague adaptive management schemes” in 

the face of significant adverse environmental effects; indeed, it may be unreasonable to 

accept such “vague assurances”, as doing so “call[s] into question the value of the entire 

review panel process – if all such decisions could be left to a later stage, then the review 

panel process would simply be for the sake of appearances.”359 The Court held that, 

“[g]iven the conceptual and unproven nature of the mitigation measures […], it was open 

to the Panel to not recommend that these mitigation measures were reasonable”, and it was 

reasonable for the panel to find that “satisfactory mitigation measures should precede 

project approval rather than follow it.”360 

243. In Taseko, the Court found that “[v]arious participants submitted concerns regarding the 

mitigation measures put forward” by the proponent to the review panel, and the proponent 

had “responded by stating that additional studies would be done following the approval of 
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the Project.”361 The panel whose review was being judicially reviewed in Taseko case 

rejected the proponent’s argument that decisions on managing these risks could be 

deferred, and stated that “[i]t is necessary at the environmental assessment stage […] to 

determine if a significant adverse effect is likely and to consider if and how the risk can be 

managed to acceptable levels.”362 The panel “adopted a precautionary approach” in 

instances where there were “serious uncertainties about a potential adverse environmental 

effect and the ability to manage that effect [when] the risk of serious or irreversible 

environmental harm was high”. The Board must similarly take a precautionary approach to 

the uncertainty surrounding mitigation of Project Related Shipping’s significant adverse 

environmental effects.363 

244. With respect to the potential to offset acoustic impacts of Project Related Shipping, DFO 

cites a lack of “internal peer review”, “independent modelling”, or other “specific analysis” 

by DFO scientists, and the absence of any defined goals for offsetting when asked 

questions by the Board about the potential for offsetting underwater noise from Project 

Related Shipping with other noise reductions.364 In other words, the federal government’s 

in-house experts have no confidence in this option at this time. As noted above, the work 

of Williams et al. 2018 confirms that there is no room for additional underwater noise from 

Project Related Shipping, given the finding that a net reduction in noise below current 

levels is required for the Southern Residents’ recovery.365  

245. The Federal Authorities frame ongoing activities with respect to the Southern Residents as 

helping to mitigate the Project’s effects, and state that their objective is to “go beyond 

mitigating the impacts of [the Project]”.366 In fact, the evidence before the Board, 

summarized above, shows that the ongoing activities cannot mitigate existing threats, let 

alone account for the Project’s additional effects. 
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246. For example, DFO states that ongoing activities related to Chinook salmon “could be 

relevant to mitigating the effects of Project-related marine shipping” and “could 

theoretically help offset the effects of marine shipping”.367 DFO is still reviewing whether 

the fisheries-related measures taken in 2018 had any positive effect, and notes that the 

outlook for Chinook in 2019 is poor and will require consideration of “new management 

actions” to support prey availability for Southern Residents.368 In other words, there is no 

confidence in this option at this time.  

 The measures are not consistent with recovery strategies and action plans 

247. Subsection 79(2) of SARA explicitly requires measures to be “consistent with any 

applicable recovery strategy and action plans”. The proposed initiatives do not meet this 

standard. 

248. Each recovery strategy for a SARA-listed marine species spells out the opinion of DFO 

scientists that the species has the potential to recover, and identifies the threats to the 

species, many of which correspond with effects of Project Related Shipping.369 However, 

there are no measures proposed that would mitigate the effects of Project Related Shipping 

sufficiently to be consistent with recovery of the species. 

249. For species with critical habitat identified in their recovery strategies, the recovery strategy 

also identities activities that may destroy critical habitat, including vessel noise and 

impacts of oil spills.370 However, there are no measures proposed that would mitigate these 

activities to avoid destruction of critical habitat.   

250. An action plan is intended to identify measures necessary to implement the recovery 

strategy.371 As noted above, the Action Plan for the Southern Residents, and the action 

plans for several other species that will be affected by Project Related Species, indicate the 
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need for specific oil spill response plans for the species. It is clear from the evidence of 

federal authorities that no such plans exist.  

 It is unlawful to approve the Project without measures that will avoid or lessen 

its adverse effects such that those effects will not jeopardize survival and 

recovery of species 

251. Section 79(2) requires that the adverse effects of projects are identified and mitigated as a 

precondition to any approval under CEAA 2012. The requirement to fully mitigate is 

clearly spelled out in the Board filing manual.372 Living Oceans and Raincoast submit that, 

when considered in the context of SARA as a whole, s. 79(2) can only be read to require 

measures to avoid or lessen the Project’s adverse effects on SARA-listed species that are 

sufficient to prevent the Project from jeopardizing any species’ survival or recovery. This 

is the only interpretation of the requirements of s. 79(2) that is consistent with the purpose 

of SARA, which is to prevent extinction and provide for recovery of listed species.373  

252. This interpretation is also consistent with other provisions in SARA which promote 

survival and recovery and guard against extinction. For example, the permitting provisions 

of SARA only allow authorization of activities that do not jeopardize species’ survival and 

recovery.374  

253. DFO has stated that both reductions in current levels of acoustic disturbance and increases 

in prey abundance are needed to achieve population growth in the Southern Residents.375 

Population growth is needed given that at its current size the population faces imminent 

threats to its survival and recovery. Therefore, any increase in acoustic disturbance is 

inconsistent with survival and recovery. 

254. In the case of this Project, among the many species affected, the Southern Residents are 

already facing imminent threats to their survival and recovery. The Board found in the 

2016 Report that the “increase in marine vessels associated with the Project would further 

contribute to cumulative effects that are already jeopardizing the recovery of the [Southern 
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Residents]”.376 Project Related Shipping could jeopardize their survival and recovery in 

several ways: through an oil spill that would potentially be catastrophic for the population, 

including through a vessel strike or spill causing even a single mortality with population-

level consequences, by further reducing prey and increasing the nutritional stress linked to 

their decline, or by exacerbating underwater noise. The measures proposed will not prevent 

Project Related Shipping from contributing to the Southern Residents’ extinction or from 

jeopardizing their survival or recovery. 

 Approving the Project will violate provisions of SARA 

255. Section 32 of SARA prohibits killing, harming, or harassing listed species, and s. 58(1) of 

SARA prohibits the destruction of identified critical habitat of all aquatic listed species. As 

stated above, both provisions could be violated by Project Related Shipping.   

256. On the facts before the Board, it is clear that increasing vessel traffic in the already busy 

Salish Sea through Project Related Shipping will harm or harass the Southern Residents, in 

violation of s. 32 of SARA. Project Related Shipping could violate the prohibition against 

harming or harassing whales, including through a vessel strike or spill that caused even a 

single injury or mortality, by further reducing prey and increasing nutritional, or by 

exacerbating underwater noise. Underwater noise could violate s. 32 if it harms or harasses 

an individual SARA-listed species, for example by interfering, on specific occasions or 

chronically, with a Southern Resident’s communication calls or its echolocation. 

257. Southern and Northern Resident Killer Whales have legally protected critical habitat that 

would be affected by Project Related Shipping. Southern Resident and Northern Resident 

critical habitat is protected by s. 58(1) through the operation of critical habitat protection 

orders.377 

258. What constitutes “destruction” of critical habitat will vary by species. This is because 

critical habitat is both a physical place and a collection of biological properties that make 

that place useful and important to the species. For example, in its evidence, DFO lists 
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attributes of Southern Resident critical habitat as prey availability, acoustic quality and 

environmental quality and states that “[t]he NEB may wish to consider these features and 

attributes of [Southern Resident] critical habitat when assessing the efficacy of mitigation 

measures for the effects of project-related shipping on the [Southern Residents].”378  

259. Thus, beyond the obvious destruction of part of the physical place that is critical habitat – 

which might occur through an oil spill – critical habitat will be destroyed when the 

biological features of that habitat are severely degraded. Project Related Shipping could 

destroy critical habitat through an oil spill affecting the Fraser River estuary by killing or 

contaminating the Southern Residents’ prey or by contaminating the environment.379 This 

impact would degrade two important biological attributes of Southern Resident critical 

habitat. An oil spill of any size within critical habitat would contaminate the water and the 

foreshore, thus degrading further the biological attribute of adequate marine environmental 

quality.  

260. The acoustic quality of Southern Resident critical habitat is destroyed if it is no longer 

possible for the whales to effectively or efficiently carry essential life processes like 

hunting because background noise is too loud for them to hear echolocation clicks, or if 

noise interferes with any other fundamental life process. Expert evidence filed in both the 

Project Review and the Reconsideration demonstrates that, at present, the acoustic quality 

of critical habitat is already severely compromised.380 As the Board found in the 2016 

Report, there is already a great deal of vessel traffic in the Salish Sea and increasing traffic 

would “place an even greater burden on the whales.”381 Given this existing situation, 

Living Oceans and Raincoast submit that Project Related Shipping will destroy Southern 

Resident critical habitat, as the increase in marine vessels associated with the Project will, 

in the words of the Board, “further contribute to cumulative effects that are already 

jeopardizing the recovery of the [Southern Residents].”382  
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261. Living Oceans and Raincoast further submit that, because the increase in Project Related 

Shipping will violate sections 32 and 58(1) of SARA, the Board should not recommend 

approval of the Project.    

262. The GIC is prohibited from issuing an authorization under CEAA 2012 that would enable 

aspects of the Project that will both harm whales and destroy critical habitat as such an 

authorization would contravene SARA and thus, be contrary to law.383  

B. The Project is likely to have significant adverse environmental effects under 

CEAA 2012 

263. The Board has already found that Project Related Shipping will have significant adverse 

environmental effects on Southern Residents, Aboriginal traditional use of Southern 

Residents, and marine greenhouse gas emissions. Living Oceans and Raincoast submit that 

Project Related Shipping is also likely to result in additional significant adverse 

environmental effects, including on other SARA-listed cetaceans and other SARA-listed 

marine species.  

264.  Based on the Board’s findings in the 2016 Report; Trans Mountain’s admission; and the 

evidence on the record described above concerning the Imminent Threat Assessment, 

decline, and declining prey, Living Oceans and Raincoast submit that the Board must 

conclude that Project Related Shipping is likely to have significant adverse environmental 

effects on the Southern Residents.  

265. Based the 2016 Report and the IPCC Report, Living Oceans and Raincoast submit that the 

Board must conclude that greenhouse gas emissions from Project Related Shipping are also 

a significant adverse environmental effect.  

266. Living Oceans and Raincoast’s position that Project Related Shipping is likely to result in 

additional significant adverse environmental effects, on other SARA-listed species, is 

based both on the evidence filed in the Reconsideration and also the gaps in Trans 

Mountain’s assessment and the 2016 Report.     
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i. Effects on other SARA-listed cetaceans  

267. Living Oceans and Raincoast submit that Project Related Shipping is likely to have 

significant adverse effects on other SARA-listed cetaceans, due to underwater noise and 

the risk of oil spills and vessel strikes.  

268. With respect to oil spills, Living Oceans and Raincoast note that the Board concluded in 

the 2016 Report that the effects of a credible worst case scenario oil spill would probably 

be “adverse and significant”, and that “for some valued components, including certain 

SARA-species, recovery to pre-spill conditions may not occur” and the “mortality of 

individuals of SARA-listed species could result in population level impacts and could 

jeopardize recovery.”384 As described above, new research identifies Transient Killer 

Whales, Harbour Porpoise, and baleen and toothed whales generally as particularly 

vulnerable to the effects of oil spills.385 The Tsleil-Waututh Nation has filed evidence 

concerning the likelihood of spills which indicates that, counter to the Board’s earlier 

conclusion, an oil spill of some magnitude is likely during the lifecycle of the Project.386 

269. The draft Marine Mammal Oil Spill Response Protocol filed by the WCMRC states that 

“[t]he risk to marine mammals from an oil spill must be addressed on a species-by-species 

basis along with their federal SARA conservation statuses, distribution […], residency in 

BC, and candidacy for cleaning and/or rehabilitation […]” – which has notably not been 

done in this Reconsideration.387  

270. In the 2016 Report, the Board concluded that effects of ordinary operation of Project-

Related Shipping on marine mammals other than the Southern Residents would not be 

significant.388 Living Oceans and Raincoast submit that the Board must reconsider that 

conclusion, which is flawed for the reasons set out below.  

271. The Board stated that effects “would be comparable within similar species (e.g. toothed 

whales […])”, yet, having found that effects on the Southern Residents would be 

significant, it found that effects on other toothed whales would not be significant. 

                                                           
384 A77045 2016 Report at 398. 
385 A97014-12 Appendix A – Draft Marine Mammal Oil Spill Response Protocol –A6Q6G7 PDF p 36. 
386 A96446-1 TWNs Written Evidence Vol. 1 of 3 – A6L6F4 PDF pp 81-143. 
387 A97014-12 Appendix A – Draft Marine Mammal Oil Spill Response Protocol –A6Q6G7 PDF p 26. 
388 A77045 2016 Report at 351. 
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272. The Board found that Harbour Porpoise would “show more pronounced effects” from 

underwater noise relative to other toothed whales “as they are known to be more sensitive 

than other toothed whales to underwater noise”, yet the Board still found that the effect 

was not significant. 

273. The Board noted that the “Recovery Strategy for Transient Killer Whale (Orcinus orca) in 

Canada” indicated that vessel strikes were “likely of low concern”. Since then, the revised 

Southern Residents’ 2018 Recovery Strategy has identified vessel strikes as an emerging 

threat to Resident-type killer whales; Living Oceans and Raincoast submit that this is likely 

to affect the assessment of this threat for other killer whale types as well. 

274. The Board refers to the lack of identified critical habitat for whales other than the Southern 

Residents and Humpback Whales. However, DFO proposed designation of critical habitat 

for West Coast Transient Killer Whales in a 2013 report.389 Furthermore, the fact that 

critical habitat has not yet been formally identified and designated for other species does 

not mean that effects are not significant, given that other information such as the species 

range or locations where they occur is identified in the recovery documents filed by the 

Federal Authorities in the Reconsideration. Species’ critical habitat is subject to additional 

protections under SARA, but effects on species do not have to take place in areas identified 

as critical habitat under SARA in order to be considered significant under CEAA 2012. 

275. The Board relies on its finding that effects on toothed whales are “unlikely to result in 

population-level consequences”, and its finding that “present levels of marine shipping 

activities do not appear to be negatively affecting population viability at this time” for 

Humpback Whales. However, these species are already at risk. It is against the law to kill 

or harm a listed wild life species. Adverse effects do not need to rise to the level of 

threatening the viability of the population to be significant. The Southern Residents, which 

are facing imminent threats to their survival that would be exacerbated by Project Related 

Shipping, are exceptional; they are not the standard for significance of effects. 

Furthermore, the effect of present levels of shipping is not the same as the cumulative 

effects of Project Related Shipping.  

                                                           
389 A95299-19 Annex 07.G.02 – A6J7A1 PDF pp 56-69 and in particular PDF p 67. 
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276. Finally, the Board cites the “limited abundance and occurrence” of baleen whales other 

than Humpback Whale (Blue Whale, Fin Whale, Grey Whale, North Pacific Right Whale, 

and Sei Whale) in the relevant area in support of its finding that effects on them would not 

be significant. The fact that these species are at risk and few in number does not support a 

finding that effects are not significant. On the contrary, this status indicates that the effects 

are significant.  

ii. Other SARA-listed marine species 

277. In the 2016 Report the Board reached only limited conclusions concerning the significance 

of effects on SARA-listed marine species other than the Southern Residents and other 

whale species identified above. The record suggests that Project Related Shipping is also 

likely cause significant adverse effects on other SARA-listed marine species.    

278. With respect to oil spills’ effects on all SARA-listed species, Living Oceans and Raincoast 

note again that the Board concluded in the 2016 Report that the effects of a credible worst 

case scenario oil spill would probably be “adverse and significant”, and that “for some 

valued components, including certain SARA-species, recovery to pre-spill conditions may 

not occur” and the “mortality of individuals of SARA-listed species could result in 

population level impacts and could jeopardize recovery.”390 As described above, new 

research indicates that species such as sea otters and Steller sea lions are particularly 

vulnerable to the effects of oil spills.391 Specific to birds, Environment and Climate Change 

Canada states in the Federal Authorities’ evidence that “a large scale spill resulting from 

the project has the potential to result in significant impacts on marine birds.”392 The Tsleil-

Waututh Nation has filed evidence, addressed in their argument, concerning the likelihood 

of spills. 

279. The Board makes no specific findings for SARA-listed mammals not listed in the previous 

section or for SARA-listed birds in its conclusions on the significance of effects of the 

operation of Project Related Shipping.393 The Board’s assessment of impacts on individual 

                                                           
390 A77045 2016 Report p 398. 
391 A97014-12 Appendix A – Draft Marine Mammal Oil Spill Response Protocol –A6Q6G7 PDF p 36. 
392 A95292-2 2018-10-31 Federal government Opening Statement and Evidence – A6J6L9 PDF p 131. 
393 A77045 2016 Report pp 351, 354. 
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species of SARA-listed marine fish is so limited that it is not possible to reach a conclusion 

on the impacts of Project Related Shipping. As the Board itself notes, for example, the 

impacts underwater noise on marine fish are uncertain.394 The Board did not specifically 

address SARA-listed fish despite their at-risk status. 

iii. Greenhouse gas emissions 

280. The Board has already found, in the 2016 Report, that there will be significant adverse 

effects from greenhouse gas emissions from Project Related Shipping. 

C. The significant adverse effects cannot be justified under CEAA 2012 

281. As the facts outlined in Part V above indicate, the Project will have significant adverse 

environmental effects that will not be mitigated. CEAA 2012 is clear that a project that is 

likely to cause significant adverse environmental impacts may only lawfully proceed if the 

significant adverse effects can be justified in the circumstances.   

282. As described above, justification is a balancing exercise that takes into account a project’s 

benefits against its adverse effects. The circumstances in this case include laws of Canada, 

international commitments, new evidence on the severity of the effects of Project Related 

Marine Shipping, and the evolving understanding of the domestic action that must be taken 

within the next 11 years to avert the consequences of global warming beyond 1.5℃. 

283. Trans Mountain’s argument is that the Project’s significant adverse effects are justified in 

the circumstances, given what Trans Mountain describes as the critical need for the Project 

and its important benefits for Canada, as found by the Board in the original proceeding. 395 

Living Oceans and Raincoast submit that the Board’s conclusions respecting the need for 

and financial benefits of the Project must be reconsidered in light of evidence filed in the 

Reconsideration with respect to the present day evaluation of need and economic 

circumstances forecast396. Many of the Board’s earlier findings on these issues are 

outdated. Trans Mountain has filed no new evidence on the need for or economic benefits 

of the Project.  

                                                           
394 A77045 2016 Report at 340. 
395 A97422-2 Argument-in-Chief of Trans Mountain – A6R2D0 at PDF p 30. 
396 See the report of David Hughes filed by the Tsleil-Waututh Nation: A96446-2 TWNs evidence Vol. 2 of 3 – 

A6L6F5 PDF pp 311-340.  

https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746930
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746823
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718526
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718617


 

81 

 

284. Trans Mountain’s concerns about perceived unfairness of having to mitigate Project 

Related Shipping, and its arguments that Project Related Shipping is only part of a larger 

problem, are not relevant to justification. These attempts at justification are contrary to the 

purposes of the law. 

285. The lack of mitigation is a factor in justification. As discussed above with respect to 

SARA, the Board’s proposed approach of recommending that the GIC do things that no 

one can ultimately be held accountable for and that no one is confident can mitigate the 

effects – thereby recommending that the Project proceed with no mitigation – is deeply 

irresponsible. This approach would result in unmitigated significant adverse effects on a 

species already facing imminent threats to its very survival, and on other at-risk species. It 

is unlawful, and unjustifiable.   

 Significant adverse effects on the Southern Residents are not justified in the 

circumstances 

286. Trans Mountain argues that effects on the Southern Residents should only be addressed 

through “regional” measures and that measures specific to Project-related vessels would 

not be “fair”.397 However, environmental assessment operates to address both residual and 

cumulative effects of a project before a decision about whether to approve it is made, so 

that its effects, and potential mitigation of them, can be examined and addressed before a 

decision can be made about whether it is justifiable to approve the project in question with 

its potentially significant adverse effects. This work must be done before any reviewable 

project is approved, permitting it to contribute to cumulative effects. The Southern 

Residents are already facing imminent threats to their survival, but the Project’s 

contribution to those threats, whether its effects can be mitigated, and whether its effects 

are justified are proper considerations for this environmental assessment. 

287. Similarly, Trans Mountain and the Federal Authorities continue to rely on the fact that 

Project Related Shipping will only be a portion of overall shipping. The Federal 

Authorities additionally state that underwater vessel noise is only one of the threats facing 

the Southern Residents.398 And yet, these rationalizations aside, it is clear on the facts 

before the Board, that Project Related Shipping will contribute to existing untenable 

                                                           
397 A96612-2 Trans Mountain’s reply evidence, Reply Evidence – A6L9U8 PDF p 14. 
398 A95292-2 2018-10-31 Federal government Opening Statement and Evidence – A6J6L9 PDF p 49. 
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cumulative threats the Southern Residents are facing in their critical habitat, and push the 

whales further away from recovery and closer to extinction.   

288. The presence or absence of mitigation is a factor in the justification analysis, and in this 

case, the lack of mitigation weighs heavily against justification. As explained above, there 

is no mitigation for the significant adverse effects of Project Related Shipping. 

289. As explained above with respect to SARA, the proponent’s, DFO’s, and the other Federal 

Authorities’ evidence does not include any statement by a scientist that the threats to 

Southern Residents from the Project are within an acceptable level of risk, or that the 

measures proposed are capable of mitigating the Project’s significant adverse effects on the 

Southern Residents. There is no evidence from the proponent or the Federal Authorities 

suggesting that actions currently underway or planned will be adequate to address existing 

or new threats. Living Oceans and Raincoast submit that if the Federal Authorities were 

able to provide such evidence, they would have; this evidence is not on the record because 

it does not exist. The Board should rely on the expert evidence filed by Raincoast on this 

subject, and conclude that the Project poses an unacceptable level of risk. Practically 

speaking, this means that Project Related Shipping will exacerbate threats that already 

present an imminent threat to the Southern Residents’ very survival. 

290. The Project’s benefits cannot justify significant adverse effects or cumulative effects on a 

SARA-listed endangered species which will not be mitigated and which the evidence 

shows will, individually and cumulatively, lead to a decline in the population at best, or 

extinction at worst.  

291. The effects of Project Related Shipping on the Southern Residents cannot be justified in 

these circumstances, which include: 

1) SARA’s purpose of preventing extinction399;  

2) The requirements of specific provisions of SARA (ss. 32, 58(1), 79(2)), which 

approval or the Project itself would violate; 

3) SARA’s recognition that “Canada’s natural heritage is an integral part of our national 

identify and history” and “wildlife in all its forms, has value in and of itself and is 

                                                           
399 SARA s 6. RC & LO BoA Tab 5. 
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valued by Canadians for aesthetic, cultural, spiritual, recreational, educational, 

historical, economic, medical, ecological and scientific reasons”400;  

4) SARA’s recognition that “Canadian wildlife species and ecosystems are also part of 

the world’s heritage and the Government of Canada has ratified the United Nations 

Convention of the Conservation of Biological Diversity,” and “providing legal 

protection for species at risk [in SARA] […] will, in part, meet Canada’s 

commitments under that Convention”; 

5) Canada’s international commitments in the United Nations Convention on the 

Conservation of Biological Diversity401; 

6) The Convention on Biological Diversity’s preambular statements that “the 

conservation of biological diversity is a common concern of humankind”, concerning 

the intrinsic and other values of biodiversity and its importance for evolution, that 

“States are responsible for conserving their biological diversity”, and that “a 

fundamental requirement for the conservation of biological diversity is the in-situ 

conservation of ecosystems and natural habitats and the maintenance and recovery of 

viable populations”, and its determination “to conserve […] biological diversity for 

the benefit of present and future generations”402; 

7) The Convention on Biological Diversity’s objective of conserving biological 

diversity403;  

8) The fact that the Southern Residents are a transboundary species, shared with the 

United States; 

9) The cultural importance of the Southern Residents to First Nations, as explained in 

their evidence and arguments; and  

10) The ability of future generations to benefit from the existence of the Southern 

Residents and other SARA-listed species. 

                                                           
400 SARA preamble. RC & LO BoA Tab 5. 
401 Convention on Biological Diversity, and in particular articles 3, 6, 8, 10, 14. RC & LO BoA Tab 30. 
402 Convention on Biological Diversity, preamble. RC & LO BoA Tab 30. 
403 Convention on Biological Diversity, article 1. RC & LO BoA Tab 30. 
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292. It is not possible to legally justify the extinction of a SARA-species. This would entirely 

undermine the purpose of SARA (to prevent extinction)404, as well as Canada’s 

international commitments under the Conservation on Biological Diversity.405 

293. The Board cannot recommend that the significant adverse effects of Project Related 

Marine Shipping on the Southern Residents are justified.  

 The significant adverse environmental effects posed by a high magnitude 

increase in greenhouse gas emissions cannot be justified in the circumstances 

294. The circumstances relevant to the justification of significant adverse effects of marine 

greenhouse gas emissions include the Board’s 2016 findings, the recent findings from the 

IPCC on emissions pathways necessary to avoid significant impacts of global climate 

change in Canada and around the world; Canada’s commitments to the international 

community and the GIG’s mandate under CEAA 2012 to sustainable development; as well 

as Canada’s commitment through the Paris Agreement to hold the increase in global 

average temperature to well below 2°C above pre-industrial levels. 

295. As stated above in Part III.B.6, the IPCC Report gives new insight into the carrying 

capacities of the biosphere and shows that urgent action to reduce anthropogenic emissions 

is required. The effects of global climate change beyond 1.5℃ will seriously challenge the 

ability of future generations to meet their own needs. In the absence of measures to 

mitigate marine greenhouse gasses, approving the Project would clearly run afoul of the 

principles of sustainable development and intergenerational equity.   

296. As the Board found in its 2016 Report, marine greenhouse gas emissions are significant 

both because they represent “measurable percentage increases” above base line emissions; 

and because there are no regulatory reporting thresholds or specific requirements for 

marine greenhouse gases in Canada.406 The Board also found the contribution of marine 

greenhouse gas emissions would increase the burden at a global scale.407 No mitigation 

                                                           
404 SARA s. 6. RC & LO BoA Tab 5. 
405 Convention on Biological Diversity. RC & LO BoA Tab 30. 
406 A77045 2016 Report p. 337 
407 A77045 2016 Report p. 337 
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measures for marine greenhouse gas emissions were proposed during the Project Review408 

or in the Reconsideration.   

297. Instead, Canada makes the unsupported statement that is “on track” to meeting its Paris 

commitments.409 There is no evidence of this on the record, as Canada has yet to make any 

enforceable commitments or binding plan to reduce greenhouse gas emissions. 

Recommending approval of the Project in this context will make it more difficult for 

Canada to take the action necessary to avoid catastrophic impacts of a global temperature 

increase of more than 1.5°C and meet its Paris commitments.  

298. There is, however, clear evidence on the record in the IPCC Report of the impacts of 

climate change, the risk of further impacts, and the short timeline to avoid the worst of 

these future impacts.410    

299. In its 2016 Report the Board clearly indicates that “in balancing the benefits and the 

burdens [of the Project] the Board placed significant weight on the economic benefits of 

the Project.”411 In the Reconsideration, the Board must evaluate new evidence on the 

economic benefits of the Project. While it is clear that the Project will generate some 

amount of money for some people for some amount of time, the long term financial benefit 

to Canadians as a whole is less clear. Evidence filed by the Tsleil-Waututh Nation indicates 

that earlier revenue projections were overstated or are no longer accurate.412 Trans 

Mountain declined to submit updated information on anticipated revenue from the Project 

based on current date costs.     

300. Further, new evidence filed by the Tsleil-Waututh Nation also questions the need for the 

Project. Recent and anticipated approval of other pipelines accessing international 

markets413 necessarily calls into question the Board’s conclusions in the 2016 Report 

                                                           
408 A77045 2016 Report p. 337 
409 A97000-4 Response to Information Request from the District of North Vancouver – A6Q5V6 PDF p 186. 
410 A96430-4 B – IPCC Report – Final A6L5S3. 
411 A77045 2016 Report p 17. 
412 See the report of David Hughes filed by the Tsleil-Waututh Nation: A96446-2 TWNs evidence Vol. 2 of 3 – 

A6L6F55 PDF pp 311-340.  
413 See the report of David Hughes filed by the Tsleil-Waututh Nation: A96446-2 TWNs evidence Vol. 2 of 3 – 

A6L6F5 PDF pp 311-340.  
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regarding the need for the Project as well as Trans Mountain’s bald assertions that the 

Project is necessary for the economic stability of the nation.  

301. Finally, as the Paris Agreement Adoption Decision “notes with concern,” to hold the 

increase in global average temperature to below 2℃, “much greater emissions reduction 

efforts will be required than those associated with the intended nationally determined 

contribution.”414 This warning is confirmed in the IPCC Report which clearly identifies the 

urgent need to severely curtail greenhouse gas emissions across all sectors, including the 

energy sector, to avoid warming above 1.5℃.415 Such action is very likely to necessitate 

further reductions in production in the Canadian oil sands. Indeed, reductions in oil sands 

production is likely to be required even to meet Canada’s existing Paris commitments, as 

explained in the evidence of David Hughes:  

Meeting Canada’s emissions reduction targets under the Paris Agreement 

and 2050 aspirations will require further downward pressure on Western 

Canadian supply beyond Alberta’s oil sands emissions cap. The NEB’s 

reference case supply projection, with the cap, would require sectors in 

the economy outside of oil and gas production to reduce emissions 48% 

by 2030 and 88% by 2040, which would be very difficult without further 

cuts to oil and gas production.416 

302. The likelihood that further reductions in oil sands production to curtail global warming also 

calls into question the Board’s 2016 conclusions about the long term need for the Project. 

303. Living Oceans and Raincoast take the position that, even accepting the Project’s economic 

benefits, which may be questionable, the significant adverse effects of marine greenhouse 

gas emissions are not justifiable given the circumstances of the significant threat of global 

climate change and short time we have left to change course to avoid these impacts; 

Canada’s commitments under the Paris Accord; and Canada’s commitments nationally and 

internationally to sustainable development.    

 

 

                                                           
414 Paris Agreement Adoption Decision, para 17. RC & LO BoA Tab 23. 
415 A96430-4 B – IPCC Report – Final A6L5S3 section C.2, see also section A.3 and B.1 for risk associated with 

1.5℃ versus 2℃ of warming. 
416 Report of David Hughes filed by the Tsleil-Waututh Nation: A96446-2 TWNs evidence Vol. 2 of 3 – A6L6F5 

PDF p 451. 
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V. Procedural and timing concerns  

304. The timeline of this hearing has resulted in a truncated hearing with short deadlines that 

have compromised the quality of the Board’s reconsideration of the Project. Living Oceans 

and Raincoast provide examples below. 

305.  The September 2018 OIC gave the Board 155 days from the date of the OIC, September 

21, 2018, to conduct the Reconsideration. The Heading Order for the Reconsideration was 

issued on October 12, 2018, making February 22, 2019 the deadline for the 

Reconsideration Report.  

306. The Board issued a letter setting out how it intended to conduct the Reconsideration on 

September 26, 2018.417 The Board advised those who intended to participate as intervenors 

to begin preparing evidence immediately, but had not yet set a deadline for the evidence or 

confirmed participant funding, or confirmed who other than the interveners from the 

Project Review would get standing. The Board was still, in that letter, seeking comments 

by October 3, 2018 on what the scope of the hearing should be. Parties were then granted 

intervener status on October 5, 2018, and the October 12 Hearing Order set out a deadline 

for interveners’ evidence on November 20, 2018.  

307. This timing created problems. The Squamish Nation filed a motion to extend the intervener 

evidence deadline to December 5, 2018 because the experts they had approached would 

not be able to prepare their evidence by November 20.418 Their supporting affidavit 

evidence stated that the extension would still not allow Squamish to submit all of the 

evidence it considered necessary.419 The extension was granted, and to accommodate the 

new deadline the Board reduced the time between information requests and written 

argument, as well as the Board’s time for preparing the Reconsideration Report.420  

308. Even with the extension, the evidence deadline presented problems. For example, the 

Wilderness Committee has provided evidence that it was not able to retain experts to 

provide evidence on SARA-listed marine species because the experts they approached 

                                                           
417 A94153-1 NEB Letter – Application to participate process and comment process MH-052-2018 – A6H7Q6. 
418 A95463-2 2018-11-05 Notice of Motion of Squamish Nation – A6J9Z9. 
419 A95463-4 2018-11-05 Affidavit of Dustin Rivers – A6K0A1 at para 20. 
420 A95640-1 NEB Ruling No. 9 – Squamish and TWN – Trans Mountain Expansion – Reconsideration – Notices of 

motion for an extension to the deadline for intervenor evidence – A6K3E2. 
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concluded that they would not have adequate time to prepare reports.421 As such, they were 

not able to file expert evidence.  

309. The parties received vast quantities of new evidence to review in the form of information 

request responses on December 31, 2019, not long before their arguments were due on 

January 17 and 22. The record was not final until further information request responses 

resulting from motions were filed on January 16, 2019. 

310. These short deadlines are in the context of a hearing with a vast record. The proponent’s 

and Federal Authorities’ evidence alone is 8033 pages, not including their voluminous 

information request responses.  

311. Living Oceans and Raincoast question how the Board will be able to review the vast record 

before it and the parties’ arguments in time to prepare the Reconsideration Report by 

February 22, 2019.  

VI. The Board’s proposed Conditions and Recommendations 

312. Living Oceans and Raincoast submit that the Board should recommend against the Project. 

Given that the Board is required to make recommendations on conditions even if it 

recommends against the Project, Living Oceans and Raincoast make the following 

submissions with respect to the Board’s draft conditions and recommendations. These 

submissions should not be taken as an endorsement of the Project.   

313. As an overarching point, and as stated above, given the Board’s obligation under SARA to 

ensure mitigation the Board must have credible confidence that actions or measures 

proposed in conditions or recommendations will actually happen. Thus, if, due to the 

Board’s limited jurisdiction, it is unable to directly address impacts through conditions, the 

Board must frame recommendations as “conditions precedent” to approval by the GIC. For 

example, the Board could include a recommendation that the GIC conditionally approve 

the Project subject to establishing safe and enforceable thresholds for vessel noise in the 

Salish Sea.       

                                                           
421 A96443-1 Wilderness Committee marine species report TMX – A6L6C2 PDF p 4. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3718326
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3718831


 

89 

 

314. However, the Board has proposed minor modifications to existing conditions and 

recommended no new conditions, resulting in an unlawful, and irresponsible, approach to 

mitigation. 

315. The Board states that its Reconsideration Report will set out both recommended conditions 

and other recommendations to the GIC.422 The Board explains that conditions will be 

attached to the certificate of public convenience and necessity for the Project if is 

approved, and will consist of “requirements that are within the scope of the Board’s 

regulatory authority”, which Trans Mountain would be required to meet in order for the 

Project to proceed, and will be legally binding under the NEB Act. In contrast, the 

“recommendations” will be “recommendations for measures to mitigate, avoid, or lessen 

the effects of Project-related marine shipping what are within the authority of the GIC, but 

are beyond the scope of the Board’s regulatory authority.” These would not be attached to 

the certificate of public convenience and necessity and would not be enforced by the 

Board.   

316. Living Oceans and Raincoast’s objection to this approach is not merely formalistic – they 

recognize that the Board can only directly enforce things that are within its jurisdiction. 

However, they take the position that simply offering a list of things that the GIC might 

consider doing fall short of what the Court of Appeal in Tsleil-Waututh described and far 

short of the legal requirements of SARA.    

317. The Board cites Tsleil-Waututh in an attempt to justify its approach of requiring slightly 

less of the proponent than it did in its 2016 Report and continuing to evade the obligations 

imposed on it by s. 79(2) of SARA. The Board quotes the Court of Appeal’s statement 

that: 

While the Board lacked the authority to regulate marine shipping, the 

final decision-maker was not so limited. […] the Governor in Council 

required the Board’s exposition of all technically and economically 

feasible measures that are available to avoid or lessen the Project’s 

effects on the Southern resident killer whale.423  

                                                           
422 A97236-1 NEB Procedural Direction No. 4 A6Q9I3. 
423 Tsleil-Waututh at para 456 as quoted in A97236-1 NEB Procedural Direction No. 4 A6Q9I3 PDF p 4-5. 
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https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745839
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745838
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745839
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318. The Board omits the latter part of the Court of Appeal’s description of the Board’s duty, in 

which the Court was clear that the purpose of Board providing this exposition to the GIC is 

so that the GIC would be in a position to “see that” the Project “was not approved until 

[…] mitigation measures within the authority of the federal government were in 

place.”424The Court’s intention was clearly that these measures actually be in place.   

319. Further, the Board fails to mention that the Court of Appeal found fault with the Board 

failing to recommend “any specific mitigation measures” and instead “encourag[ing] other 

regulatory authorities ‘to explore any such initiatives’ […].”425 This flawed approach is 

what the Board is attempting to do again in this Reconsideration.  

320. In some cases the Board has again failed to recommend specific mitigation measures, for 

example in Recommendation 5 the Board recommends that the GIC implement a “suite of 

measures” to offset effects.   

321. In other cases the Board is merely encouraging the GIC to consider various activities that 

would not be tied to Project approval and for which no one would ultimately be held 

accountable. For example, Recommendation 6 is a recommendation to consider measures 

and report on their feasibility. Such recommendations do not comply with s. 79(2) of 

SARA. As noted above, that provision requires the Board to “ensure that measures are 

taken to lessen or avoid” the Project’s effects on listed wildlife species, and the Court of 

Appeal intended that mitigation would actually be in place.426 To comply with SARA, 

measures would need to be tied in some way to proceeding with the Project. The 

implementation of measures should be a condition precedent to the GIC ordering the Board 

to issue a certificate for the Project. The danger of not tying potential measures to mitigate 

impacts to Project approval is that there is a real risk they will not happen.   

322. The Federal Authorities’ evidence indicates that the Federal Authorities are not on track to 

implement many of the nascent ideas reflected in these recommendations on a timeline that 

would actually be relevant for avoiding or lessening Project Related Shipping’s effects on 

SARA-listed species.  

                                                           
424 Tsleil-Waututh at para 456. RC & LO BoA Tab 18. 
425 Tsleil-Waututh at para 456. RC & LO BoA Tab 18. 
426 Tsleil-Waututh at para 456. RC & LO BoA Tab 18. 
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323. In response to Trans Mountain’s argument that mitigation measures need not happen 

before the Project is approved, Living Oceans and Raincoast say that it is only reasonable 

to rely on mitigation measures if there is some certainty that they will actually happen.  

Further, in the context of impacts of ocean noise on Southern Residents, it is not clear 

whether there are measures available to mitigate adverse effects. In this case it is not 

reasonable to approve the Project based on the vague hope that mitigation will be identified 

and implemented on a timeline that is biologically useful to avoid further jeopardy to the 

survival and recovery of the whales.427   

324. Additionally, other recommendations such as Recommendation 4, the idea of a National 

Marine Conservation Area, are simply too inchoate to be considered mitigation. While it 

may be that a National Marine Conservation Area is a good thing, it is unclear without 

further information which specific effects of Project Related Shipping it is intended to 

address, or where and when it would be created and what rules would apply within it. 

Recommendations of this nature should be over and above, not in lieu of, ensuring 

measures to actually mitigate the Project’s effects. 

325. Finally, the Board notes that “certain marine shipping-related conditions from the Board’s 

[2016 Report] may be revised into recommendations to the GIC”. 428 Living Oceans and 

Raincoast submit that reducing the enforceable conditions on the Project further would be 

unnecessary and inappropriate.  

326. Living Oceans and Raincoast make the following additional comments concerning specific 

recommendations: 

1) Recommendation 1 suggests that a recommended “regional cumulative effects 

management plan” should be used for “informing the consideration of future 

proposed projects.” Living Oceans and Raincoast note that while this may be a useful 

idea, it does not excuse the failure to address the effects of the project that is 

currently under review; 

2) The contents of Recommendation 5 are precisely the kind of thing that the Board 

should spell out in detail. Individual “measures” should be explained and made 

                                                           
427 Taseko at paras 101, 122-124. RC & LO BoA Tab 17. 
428 A97236-1 NEB Procedural Direction No. 4 A6Q9I3 PDF p 5. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745838
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745839
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actual conditions of this Project and applied to address the adverse effects of Project 

Related Shipping. It is open to the Board to additionally recommend to the GIC that 

it implement equivalent requirements applicable to all appropriate vessels – but with 

respect to the Project, which is the activity currently subject to an environmental 

assessment, the law requires that real measures must actually be ensured; 

3) Also with respect to Recommendation 5, Living Oceans and Raincoast remind the 

Board that the record shows that environmental thresholds in the Salish Sea are 

already being exceeded. To the extent that regional measures applying to all 

appropriate vessel types are developed, they must reduce the existing unsustainable 

environmental threats from marine shipping to sustainable levels, not merely “offset” 

the increased threats that would result from Project Related Shipping; 

4) With respect to Recommendation 6, Living Oceans and Raincoast submit that noise 

reduction targets are needed for all fleets, not only ferries, and that limits on vessels 

should be considered for all vessel types, not only whale watching boats; and  

5) With respect to Recommendation 8, Living Oceans and Raincoast note that each 

additional vessel represents additional underwater noise and greenhouse gas 

emissions and that tugs should only be used where they are actually required for 

vessels to steer safely. 

327. With respect to the conditions429, Living Oceans and Raincoast oppose the following 

amendments that the Board has proposed. 

328. On the basis of its incorrect interpretation of Tsleil-Waututh, the Board proposes to remove 

Condition 131, the Marine Public Outreach Program, from the conditions and instead 

recommend it to the GIC. Living Oceans and Raincoast submit that the retraction of this 

condition is unnecessary and inappropriate. The Board has jurisdiction to implement this 

condition.   

329. The Board is attempting to re-brand Condition 132 as “mitigation” by adding this word to 

the first sentence. The Board itself acknowledged in the 2016 Report “that the Marine 

                                                           
429 A97236-1 NEB Procedural Direction No. 4 A6Q9I3, Appendix 2. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3745838
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3745839
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Mammal Protection Program offers no assurance that effective mitigation would be 

developed and implemented.”430 Further, the Court of Appeal held that the Board 

recommended approval without any measures to avoid or lessen effects on the Southern 

Residents, notwithstanding the condition requiring the Marine Mammal Protection 

Program.431 The revised Condition 132 continues to not require any actual mitigation. 

Adding the word “mitigation” does nothing to change this fact. 

330. Furthermore, with respect to Condition 132, Living Oceans and Raincoast submit that the 

Board has improperly proposed to weaken this condition by removing the requirement for 

Trans Mountain to report on how any relevant outcomes of initiatives it has supported or 

undertaken will be applied to Project-related marine vessels. This makes it even less likely 

that this condition will result in any measures.  

331. The Board’s proposed amendment to Condition 133 would mean that there would not be 

any requirement to maintain the tug-related requirements that are spelled out in the 

previous version of Condition 133 in future versions of the Vessel Acceptance Standards or 

WMTROG. 

332. The Board has proposed changing its references to “marine-shipping related” in the 

previous versions of Conditions 91, 133, and 144 to “marine spill prevention and 

response”. Living Oceans and Raincoast assume that the Board made this change in 

wording in order to reflect its increasingly narrow perception of its role with respect to 

Project Related Shipping and retreat from conditions related to Project Related Shipping, 

which Living Oceans and Raincoast submit is unwarranted based on Tsleil-Waututh. 

333. The Board has not proposed any new conditions that would mitigate Project Related 

Shipping’s adverse environmental effects or that would ensure measures to lessen or avoid 

adverse effects on SARA-listed species. 

334. Finally, Living Oceans and Raincoast submit that the Board must require Trans Mountain 

to use trenchless directional drilling for stream crossings in streams used by Chinook 

salmon in the revised conditions in its Reconsideration Report. While this concerns the 

                                                           
430 A77045 2016 Report at 350. 
431 Tsleil-Waututh at para 455. RC & LO BoA Tab 17. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/2969696
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pipeline itself, not Project Related Shipping, it would reduce the effects of the pipeline on 

Chinook salmon, the Southern Residents’ primary prey.  

VII. Further response to the Marine Technical Advisor’s and Trans Mountain’s argument 

335. Living Oceans and Raincoast make the following arguments to address specific concerns 

about the Marine Technical Advisor’s and Trans Mountain’s arguments. 

A. Response to Marine Technical Advisor’s argument 

336. Section 10 of the NEB Act provides that the Governor in Council may appoint experts or 

persons having technical or special knowledge to assist the Board in any matter in an 

advisory capacity. The Marine Technical Advisor for the Reconsideration was appointed 

by the GIC under s. 10 of the NEB Act in Order in Council P.C. 2018-1520 on December 

6, 2018, and filed his argument on January 15, 2019.   

337. Living Oceans and Raincoast submit that the Marine Technical Advisor has made errors, 

omissions, or misleading statements, by: 

1) Misrepresenting government initiatives described in the Federal Authorities’ 

evidence as “regulatory initiatives” (page 2);  

2) Credulously describing the Oceans Protection Plan as including “a range of measures 

modelled to meet or exceed international best practices”. In fact, the Federal 

Authorities have had to qualify this claim made in their evidence, in their response to 

an information request from the Province of British Columbia, stating that these 

initiatives “have been developed with [Alaska’s, Norway’s, and Australia’s] best 

practices in mind, and with the objective to compare favourably with the best 

performing jurisdictions over time” (page 2); 

3) Stating that shipping oil by tankers from WMT “is already a fact which has to date 

shown to be safe and operationally viable”, without accounting for the sevenfold 

increase in tanker traffic from WMT that the Project would create (page 3); 

4) Stating that “tankers are but a small percentage of all marine traffic”, even though the 

cumulative, not merely residual, effects of Project Related Shipping are under 

consideration (page 3);   
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5) Citing the existence of regulations concerning airborne emissions from ships in the 

context of a discussion of greenhouse gases, which risks misleadingly suggesting by 

association that those regulations concern greenhouse gases, when they do not (page 

3); 

6) Stating that “pilots on the west coast of Canada have moved crude oil carriers 

without incident for over 50 years”, without commenting on the likelihood of an 

incident in future, including in a scenario in which the Project is approved and 

increases the number of oil tankers departing from Burrard Inlet sevenfold, and 

without commenting on spills of fuel oil from other commercial vessels (page 4); 

7) Dismissing the Malahat and Tsartlip First Nation’s concerns about an event 

occurring on the basis of an unsupported statement that this type of event has not 

previously occurred and therefore is unlikely (pages 6-7); and 

8) Providing his opinion on the feasibility of lateral displacement within shipping lanes 

without addressing the findings of the ECHO program’s voluntary lateral 

displacement trial of 2018, evidence of which is on the record (page 9).432 

338. In addition to the above-mentioned specific concerns, Living Oceans and Raincoast submit 

that the nature of the submission makes it no more helpful to the Board than the evidence 

already on the record. This is because the Board directed the Marine Technical Advisor not 

to include new evidence in his submission.433 Every citation in the Marine Technical 

Adviser’s argument is to a document already on the record. 

339. It is unclear whether the submission is intended to function as an expert report. The 

submission is not consistent with the usual form of an expert opinion, which explains the 

basis for the expert’s opinions, with documentation. The Marine Technical Adviser’s 

report provides opinions on the Federal Authorities’ and marine industry interveners’ 

evidence without explaining his opinions. To the extent that the Marine Technical Adviser 

adds his own views on some subjects, there is no opportunity for the parties to test or 

obtain further information about his evidence. This is in contrast to expert evidence filed in 

                                                           
432 A97313-1 Argument in Chief of John A. Clarkson – A6R0E3. 
433 A96649-1 NEB Letter – Trans Mountain Expansion – Reconsideration – Federal government-appointed Marine 

technical advisor – A6Q0J2. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746856
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746420
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3723573
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3723574
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the Reconsideration, which parties have had the opportunity to test and obtain further 

information about through information requests.  

340. With respect to how the Marine Technical Adviser’s argument fits into the Reconsideration 

procedure, it is an example of how the truncated timeline for the Reconsideration and 

missteps by the GIC have hampered the thoroughness and procedural fairness of the 

Reconsideration. The GIC previously attempted to appoint a difference individual in this 

role on November 1, 2018, in Order in Council P.C. 2018-1341, but the Board declined to 

use him in an advisory capacity on the basis that that he had prepared evidence that was 

filed by Federal Authorities in the Reconsideration. As such, the Marine Technical Adviser 

was not appointed until December 6, 2018, after evidence was filed in the Reconsideration, 

and with just over a month to prepare a submission by a January 15, 2018 deadline. It is 

possible that this timing is the reason for the Board directing the Marine Technical Advisor 

not to include new evidence in his submission. The parties do not have the opportunity to 

ask the Marine Technical Advisor questions. The result is a submission that is largely 

unhelpful to the Board and unfair to the parties.  

B. Response to Trans Mountain’s argument 

341. Living Oceans and Raincoast make the following submissions in response to Trans 

Mountain’s argument, in addition to those made throughout the foregoing submissions. 

342. Trans Mountain submits that the Board should “take judicial notice of recent events” that 

Trans Mountain describes in general terms in its introduction.434 None of the authorities 

Trans Mountain cites permit the Board to take judicial notice of what Trans Mountain 

describes. The appropriate subject matter of judicial notice is “matters which […] are so 

well known that they can be assumed”, or “so notorious as not to be the subject of dispute 

among reasonable person [sic], or […] capable of immediate and accurate demonstration 

by resorting to readily accessible sources of indisputable accuracy”.435 It may be 

appropriate to take judicial notice of the fact that the Alberta government has taken a 

particular action, as this is a specified, verifiable fact. However, the Board cannot take 

judicial notice of what Trans Mountain argues caused that action or what it argues that 

                                                           
434 A97422-2 Argument-in-Chief of Trans Mountain – A6R2D0 PDF p 3. 
435 Macaulay and Sprague, Practice and Procedure Before Administrative Tribunals, loose-leaf (2018 – Rel. 8) 

[Macaulay and Sprague], in A97422-3 Book of Authorities – A6R2D1 PDF page 998.   

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746930
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746823
https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746930
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3747387
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action “demonstrates”, which is a matter of opinion; nor can it take notice of a general 

reference to “recent events that support and strengthen” Trans Mountain’s arguments, 

which is too general to be verifiable; nor can it take notice of Trans Mountain’s opinion of 

the reason for price discounts or low netbacks, which is the subject of dispute. Living 

Oceans and Raincoast question why Trans Mountain did not file evidence in support of 

these points when it had the opportunity. 

343. Trans Mountain’s submission that construction of the Project “will demonstrate our 

country’s commitment to the rule of law”436 is absurd and misrepresents a foundational 

principle of Canadian law. The rule of law is the principle pursuant to which decision-

makers are constrained by the law, and may not act arbitrarily. This expression conveys 

“subjection to known legal rules and […] executive accountability to legal authority”.437 It 

was the rule of law that necessitated this Reconsideration: the Court of Appeal found that 

the GIC acted contrary to the law in making the November 2016 Order in Council, and 

quashed it, causing the GIC to issue the September 2018 OIC.  

344. Finally, Living Oceans and Raincoast submit that, despite Trans Mountain’s rhetoric, the 

“long-term success of […] Canada itself” does not depend on this one Project. Canada’s 

success, however, depend on taking climate change seriously, and the evidence on the 

record before the Board indicates that the survival of the Southern Residents might depend 

on the Project not being approved. 

 

 

 

 

 

 

 

 

 

                                                           
436 A97422-2 Argument-in-Chief of Trans Mountain – A6R2D0 PDF p 33. 
437 Reference re Resolution to Amend the Constitution, 1981 CanLII 25 (SCC), [1981] 1 S.C.R. 753 at pp. 805-6. RC 

& LO BoA Tab 16. 

https://apps.neb-one.gc.ca/REGDOCS/Item/View/3746930
https://apps.neb-one.gc.ca/REGDOCS/File/Download/3746823
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VIII. The Board should recommend against the Project 

345. For the reasons provided above, Living Oceans and Raincoast submit that the requirements 

of CEAA 2012 and SARA cannot be met and that the Board must recommend against 

approval of the Project. 

 

All of which is respectfully submitted. 
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