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Preliminary matters
--- Upon commencing at 8:32 a.m./L’audience débute à 8h32
1310.

THE CHAIRPERSON: Good morning, everyone. I’d just like to
remind everyone as we get underway that today is one of the days that we added
an evening session. So we’ll be sitting our normal hours from 8:30 to 3:30. We
will all take a break for lunch, I promise that, and then we’ll sit again from 5:30 to
8:30 this evening.

1311.

Are there any preliminary matters that parties wish to raise at this
point?

1312.

MS. BROWN: Good morning, Madam Chair. Rebecca Brown,
counsel for the Joint Review Panel.

1313.

I wish to advise that we have been advised by the Swan River First
Nation that they will not be questioning the Government of Canada panels.
Thank you.

1314.

THE CHAIRPERSON: Thank you, Ms. Brown.

1315.

Ms. Griffith?

1316.

MS. GRIFFITH: Good morning, Madam Chair. Jennifer Griffith for
the Haisla Nation.

1317.

And I’m just seeking some clarification on intentions with respect to
the federal government witness panels. At this point, we’re not sure which
witness panel will be called first, Panel 1 or 2, and in the event a decision hasn’t
been made, we’d like to advise that we are ready to proceed on Panel 1.

1318.

We’re not as ready as we would like to be to proceed on Panel 2, and
we do feel we would be prejudiced if Panel 2 were to be bumped in front of Panel
1 and we had to finish all of the Panel 2 questioning today.

1319.

THE CHAIRPERSON: Thank you for advising of this, Ms. Griffith.

1320.

MR. LEADEM: Madam Chair, I will go on record as well with
respect to the Government of Canada panels, that I’m prepared to question Panel
1, even though there may be two witnesses on Caribou whom I intend to ask
questions of who may come later. Mr. Robinson has fully prepared for Panel 2. I
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don’t want to switch horses at this stage, so I think that under the circumstances,
I’m also going to suggest that if it comes down to choices, that we would prefer to
have Panel 1 go first, followed by Panel 2 sometime, I would assume, next week.
1321.

THE CHAIRPERSON: Thank you, Mr. Leadem.

1322.

Mr. Shaw, are you in the room and can you give us the next current
update on Panel 1 and Panel 2’s availability?

1323.

MR. SHAW: The order of proceeding that my friends have indicated
preferable to them, that’s perfectly fine with us. That’s the way we had planned
it, to go with Panel 1.

1324.

What we did is we put the two witnesses for Panel 2 who were not
here yesterday on notice that we wanted them here today. So they’re arriving
later this afternoon from Vancouver.

1325.

So we’re in a position where our entire Panel 1 and Panel 2 will be
present, and we thought that was preferable to perhaps having gaps depending on
how matters proceeded.

1326.

So we’re very content to have the matter go. We have Panel 1 here
ready to go, with the exception of the two boreal caribou witnesses who will be
here on Monday, on the 26th, and Mr. Leadem has indicated he’s perfectly fine
with dealing with them on Monday.

1327.

Mr. Leadem is the only counsel who will be cross-examining our panel
on boreal caribou, so I think that the planning aspect of that is settled, and
hopefully that works for everybody in the room.

1328.

THE CHAIRPERSON: Thank you very much, Mr. Shaw and to all
parties, for continuing to work diligently to make sure that we can proceed in an
orderly fashion.

1329.

So that’s how we will proceed. We will proceed with Panel 1 as
planned short -- absent the caribou experts, and then we’ll go to -- well, we’ll just
have to see how the timing unfolds as far as the questioning.

1330.
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who will be called by the federal government and we will now go back to the
questioning of Raincoast Conservation Foundation that we just got you sworn in
and ready to go yesterday morning and now, Mr. Neufeld, will you proceed with
your questions, please?
1331.

MR. NEUFELD: Thank you, Madam Chair. And just with respect to
the Government of Canada, as I’ve indicated earlier, we may have some
questions. We don’t plan to have extensive questioning for the Government of
Canada, but we may have some questions for each of their panels.

PAUL PAQUET: Resumed
CHRISTOPHER DARIMONT: Resumed
--- EXAMINATION BY/INTERROGATOIRE PAR MR. NEUFELD:
1332.

MR. NEUFELD: Gentlemen, may I start off this morning by saying
good morning, and it is a good morning after the weather we had last night. My
name’s Neufeld and I’ll ask you a few questions on behalf of the Proponent.

1333.

I’d like to start with a few general questions, just concerning the
Raincoast Conservation Foundation. The evidence indicates that Raincoast is a
team of conservationists and scientists empowered by our research to protect the
lands and wildlife of coastal British Columbia. And by evidence I mean your
website materials.

1334.

Is that a fair description of the Raincoast Foundation?

1335.

DR. CHRISTOPHER DARIMONT: Good morning. That’s a fair
description. We describe it also as a science based not for profit.

1336.

In terms of operation, the scholarly output of Raincoast rivals that of
very productive academic laboratories in terms of peer-reviewed papers produced,
in terms of the quality of those papers, and at the very core of Raincoast is science
indeed.

1337.

MR. NEUFELD: And the -- your website lists both you and Dr.
Paquet under the category of staff and team members; is that right?

1338.

DR. CHRISTOPHER DARIMONT: I believe the website currently
does list us as that. As an update to that, my official position is a professor at the
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University of Victoria. In a volunteer fashion, I serve as Director of Science for
Raincoast.
1339.

MR. NEUFELD: All right. And by training -- oh, excuse me, Dr.
Paquet. Fill in if you wish.

1340.

DR. PAUL PAQUET: Sure. I might add to that as well that my
position is pro bono as well.

1341.

THE CHAIRPERSON: Sorry ---

1342.

DR. PAUL PAQUET: So now, it is on. There we go. I think there's
just a short in the line there.

1343.

My position is voluntary as well and has been for 10 years, with
occasional payment through contracts.

1344.

MR. NEUFELD: All right, thank you.

1345.

And you're both wildlife biologists by background and training?

1346.

DR. CHRISTOPHER DARIMONT: I would say wildlife biology is
a component of our background. We both -- well, I describe myself as a
conservation scientist in that I am trained broadly in ecology, in evolution, in
conservation biology. And I know you have my curriculum vitae.

1347.

And by virtue of those publications and the breadth and depth of those
publications, one could conclude that my expertise is more broad than solely
wildlife biology.

1348.

MR. NEUFELD: But you're not an engineer or a hydrologist, sir?

1349.

DR. CHRISTOPHER DARIMONT: No, clearly not.

1350.

MR. NEUFELD: Okay. I guess before we go back to your CV,
Dr. Darimont, can I just confirm, then, that -- are you gentlemen authorized to
speak on behalf of Raincoast Foundation in this proceeding?

1351.

DR. CHRISTOPHER DARIMONT: In this proceeding, we are
certainly able and granted the authority to talk about our submissions, about our
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answers to information requests, absolutely.
1352.

MR. NEUFELD: And in terms of policy matters going forward, are
you authorized to speak on behalf of Raincoast?

1353.

DR. CHRISTOPHER DARIMONT: No, certainly not alone. We
are members of a team.

1354.

MR. NEUFELD: Okay. Well, we'll -- we may have a few questions
later on on that and if you don't feel you're authorized to venture views, then you
can just tell me.

1355.

Let's go to your curriculum vitae, Dr. Darimont. I do have a couple of
questions on that.

1356.

And Madam Niro, if you could pull up Exhibit D170-2-3, please? You
had it up; D170-2-3. Yes. I believe you're looking -- I'm looking for the
curriculum vitae, which is D170-2-3. Thank you. And if you could scroll down,
please? Thanks, right there.

1357.

We were interested in some of the entries here, sir, as to -- in your
curriculum vitae. The third, fourth and fifth entries all relate to grants received
for "Knowledge mobilization (Enbridge Pipeline)".

1358.

What is meant by "knowledge mobilization"?

1359.

DR. CHRISTOPHER DARIMONT: I think today's proceedings,
given that they're available to all citizens of Canada and, indeed, the world, and at
the very core is knowledge about these proceedings, I think this is an excellent
example, as we sit here today, in mobilizing knowledge.

1360.

At the core of our submissions is science and -- which creates
knowledge, and here we are broadcasting to the country mobilizing that
knowledge. So that's how I would define that.

1361.

MR. NEUFELD: All right. And who is the -- who are these
foundations? The Marisla Foundation, who's that?

1362.

DR. CHRISTOPHER DARIMONT: They are a philanthropic
foundation, I ---
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1363.

MR. NEUFELD: Where are they based?

1364.

DR. CHRISTOPHER DARIMONT: That I'm not sure, specifically.

1365.

MR. NEUFELD: Are they based in the United States?

1366.

DR. CHRISTOPHER DARIMONT: They could be. I don't know
that for sure.

1367.

MR. NEUFELD: What about the Patagonia Foundation?

1368.

DR. CHRISTOPHER DARIMONT: Patagonia is not a foundation.
It's a corporation based in the United States.

1369.

MR. NEUFELD: M'hm. And what about the Conservation Alliance?
That's U.S. based as well, isn't it?

1370.

DR. CHRISTOPHER DARIMONT: That I'm not sure.

1371.

MR. NEUFELD: What about the Wilburforce Foundation?

1372.

DR. CHRISTOPHER DARIMONT: Could you rephrase that
question? What ---

1373.

MR. NEUFELD: Is it also based in the United States?

1374.

DR. CHRISTOPHER DARIMONT: Yes, they are.

1375.

MR. NEUFELD: Right. Okay. Let's go to your submission and your
written evidence, gentlemen.

1376.

If we could go to -- and this is Exhibit 170-2-02, Part 1 at Adobe
page 7. Adobe page 7. I'm sorry -- yeah. It should be the same page number as
the hard copy. Thank you.

1377.

So we start off with the preface and the focus of the written evidence.
And just for clarity, as I understand it, gentlemen, Part 1 of the Raincoast
evidence is the part of it that deals with terrestrial issues and we'll, I'm sure, be
dealing with other marine issues later in the proceeding.
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1378.

But it discusses, as I understand it, efficacy of the ESA as it relates to
terrestrial wildlife as opposed to marine and fish resources that we'll hear about
later. Is that fair?

1379.

DR. PAUL PAQUET: Yes, that is correct.

1380.

MR. NEUFELD: Thank you, Dr. Paquet.

1381.

And also included in Part 1, just so that we're getting ourselves
oriented, is a discussion around natural hazards and climate change as well as a
discussion of pipeline risk in the context of risk to British Columbia parks. That's
a fair summary?

1382.
1383.

DR. PAUL PAQUET: Yes, that is.
MR. NEUFELD: All right. If we could go to paragraph 11. Here we
say -- here we see that:
"Our primary goals were to identify strengths and weaknesses
of the ESA..."

1384.

And then it carries on. So that's what you started off to do. Is that
right?

1385.

DR. PAUL PAQUET: Yes, that's correct, within the context that we
provided in the preface.

1386.

MR. NEUFELD: Right. And then if we go to paragraph 19 on
page 13, we see in the second sentence a restatement, and it says that:
"Our goal was to identify deficiencies of the ESA..."

1387.

Do you see that?

1388.

DR. PAUL PAQUET: Yes, I do see that. And that's a restatement
and just a refocusing in that section, yes.

1389.

MR. NEUFELD: Right. So somewhere between paragraph 11 and
paragraph 19, the goal of identifying strengths in the ESA disappeared and,
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indeed, I guess I would suggest to you, gentlemen, that nowhere in your evidence
do you endeavour or thereafter discuss any strengths of the ESA. Is that right?
1390.

DR. PAUL PAQUET: I think that is correct. And by this point,
Point 19, we had completed part of our review and it was clear that there weren't a
lot of strengths as compared to deficiencies, so we focused on the deficiencies.

1391.

MR. NEUFELD: Right. And in fact, you didn't mention any
strengths anywhere, did you?

1392.

DR. PAUL PAQUET: We don't mention the strengths in our report.
No, we don't.

1393.
1394.

MR. NEUFELD: Thank you.
Now, I don't want to take up the time of the proceeding to go through
all of the examples. But would you agree with me that the written evidence that
you filed contains a lot of -- or many value-laden comments concerning the ESA,
including suggestions that Enbridge introduced misleading calculations, gross
oversimplifications and phrases such as:
"Plagued by a litany of compounding analytical problems..."?

1395.

DR. PAUL PAQUET: No, I wouldn't agree with that. Those are not
value statements; those are common statements in science.

1396.

When we review a submission, for example -- we do this constantly in
reviewing papers that are submitted for publication, for example. We would do
this with students. And the statements do not relate to values; they relate to
content.

1397.

MR. NEUFELD: So when you say "misleading calculations", you're
not saying that people deliberately misled anyone. You're saying that the
calculations themselves are misleading, in your view.

1398.

DR. PAUL PAQUET: Yes, I want to be clear on that. We're not -this is not accusatory at all. This is simply looking at the information that was in
front of us, and it doesn't reflect at all on the individuals or people who prepared
it.
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1399.

MR. NEUFELD: Dr. Paquet, I appreciate that view. When I read the
evidence it certainly seemed to me to be quite accusatory. I guess what you’re
saying is that that wasn’t your intention?

1400.
1401.

DR. PAUL PAQUET: That was not our intention.
MR. NEUFELD: Right. Is it possible that that tone was perhaps
intended to target a different audience in the context of a media campaign as
opposed to this proceeding?

1402.

DR. PAUL PAQUET: No, it’s not possible ---

1403.

MR. NEUFELD: Okay.

1404.

DR. PAUL PAQUET: --- at all.

1405.

MR. NEUFELD: All right.

1406.

DR. PAUL PAQUET: This is a standard tone in reviews and we would
use this quite normally in reviewing pretty much any scientific submission.

1407.

MR. NEUFELD: I suppose we’ll have to read some of those. Let’s turn
to the wildlife assessment. Now, as I understand it, if we go to page -- paragraph
56, Madam Niro. Scroll down please. Thank you.

1408.

As I understand it, Dr. Paquet, you were involved in a cumulative effects
assessment undertaken for the Banff Bull River Valley area; is that right?

1409.

DR. PAUL PAQUET: Yes, that’s correct, in the 1990s, mid-1990s for
Parks Canada.

1410.

MR. NEUFELD: And the specific report that you headed was a
summary report on the effects of human activity on grey wolves; is that right?

1411.

DR. PAUL PAQUET: That was the primary report, as well as on
ungulates in the valley, including elk, moose and deer.

1412.

MR. NEUFELD: And that report was included as Chapter 7 of a broader
study?
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1413.

DR. PAUL PAQUET: That was in Chapter 7, yes.

1414.

MR. NEUFELD: And one of the primary authors of that study is sitting
beside me, Mr. Green?

1415.

DR. PAUL PAQUET: Yes, and I was working with Mr. Green on that
study and he was one of the primary authors. In fact, he was one of the directors
of that study.

1416.

MR. NEUFELD: Right. So if you can scroll down again on page -paragraph 56, when you say in paragraph 56, towards the middle, that:
“Enbridge seems unaware of the literature suggesting that
umbrella species do a very poor job of covering narrow
endemics.”

1417.

Who were you referring to there? Were you referring to Mr. Green and
his team?

1418.

DR. PAUL PAQUET: We used Enbridge as a shorthand essentially, and
that does refer in part to the people who prepared the submissions and the
proposals for Enbridge. So that would include the team and others who
contributed.

1419.

MR. NEUFELD: So you’re suggesting that Mr. Green, who was one of
the primary authors of the report that -- or the study that included your report, is
unaware of the literature?

1420.

DR. PAUL PAQUET: I’m suggesting, and we are suggesting in here,
that it certainly seems that the literature was ignored or not understood and that if
that included Mr. Green, that would be the case, yes.

1421.

MR. NEUFELD: All right. You say that:
“...we have no idea as to the effectiveness of the K[ey]
I[ndicator] species chosen in providing umbrella coverage of
critical habitats, other than assurances by Enbridge that it is
sufficient.”

1422.
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that assurance?
1423.

DR. PAUL PAQUET: Again, we used Enbridge as a shorthand in the
discussions. So this really refers to the evidence that was presented in their
submission. And in reading their submission, they didn’t provide any background
that was adequate for us come to some sort of determination as to whether the
species that were selected as key indicator species served the purpose for which
they were intended.

1424.

MR. NEUFELD: And how many key indicator species did Northern
Gateway’s project team use?

1425.

DR. PAUL PAQUET: I’d have to go back and take a look, but I think it
was somewhere in the range of 18. There were key species that were picked for
terrestrial mammals or terrestrial species, birds included, and I can’t remember
the total number.

1426.

MR. NEUFELD: How about 33?

1427.

DR. PAUL PAQUET: Thirty-three (33) is fine.

1428.

MR. NEUFELD: And then the study that you talk about in this
paragraph that you conducted, how many key indicators did you use?

1429.

DR. PAUL PAQUET: We started with 330.

1430.

MR. NEUFELD: How many key indicators?

1431.

DR. PAUL PAQUET: We started with 330.

1432.

MR. NEUFELD: Right.

1433.

DR. PAUL PAQUET: And then we determined which ones were -would serve as key indicators and we also looked at umbrella species and which
ones were sufficient as umbrella species and through some fairly critical analyses
we determined that we could achieve adequate coverage for umbrella species
using representatives from the ursidae family; that would be bears; from canidaes,
that would be generally wolves and coyotes and foxes; from felidae, which would
be the cats; in this case it would be probably lynx; and mustelidaes, which would
be weasel family.
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1434.

MR. NEUFELD: So you started off with 350 and reduced that to how
many?

1435.

DR. PAUL PAQUET: We reduced that down to -- this was a study of
umbrella species in particular, and we reduced that down to four, and what we
found is that those four species would provide adequate coverage. We tried all
variations of those 330 to see which ones would be representative.

1436.

MR. NEUFELD: And how many umbrella species did Northern
Gateway use, sir?

1437.

DR. PAUL PAQUET: It’s not clear how many they used. I think they
did name some of them in there, and I have to go back and take a look. They may
have used four or five umbrella species, but based on our analysis, at least for the
Rocky Mountains, the species that were chosen as umbrella species wouldn’t
provide the necessary coverage.

1438.

MR. NEUFELD: Okay. Well, sir, you also criticize along the way the
use of habitat suitability models, and if we could go to paragraph 61, page 26, we
see that discussed. Now, this is in the context of British Columbia Wildlife
Habitat Rating Standards in that discussion that were published in 1999.

1439.

So we see in paragraph 61 your criticisms there. You indicate in the last
sentence:
“The authors of these models unequivocally caution that any
attempt to use the models in a different geographic area or for
other than the intended purpose should be accompanied by
model testing procedures, verification analysis, and other
modifications to meet specific objectives.”

1440.

And that’s a citation. If you could scroll down, Madam Niro, to the
bottom of the page. It is the 1999 British Columbia Wildlife Habitat Rating
Standards. I’ve provided you and your counsel with excerpts from those
standards.

1441.

Can we agree, first of all, that the B.C.’s habitat rating standards were
published for use in a variety of contexts, including environmental assessment of
projects?
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1442.
1443.

DR. PAUL PAQUET: Yes, that is the case and we can agree to that.
MR. NEUFELD: Okay. And, sir, I have to say you’ve caused us a lot of
work because nowhere in the introduction or any -- in anywhere else in those
standards were Northern Gateway’s team members able to find any such
unequivocal caution.

1444.

MR. LEADEM: Is there a question in that?

1445.

MR. NEUFELD: Can you point me to where it exists?

1446.

DR. PAUL PAQUET: I think, as you know, and if -- with some time I
can find the statements. The document is 110 pages, the original document from
1999, and throughout that document they make it clear that verification and
performance of models is necessary.

1447.

If you go into the appendices, for example -- and I can’t remember the
number of appendices; I think it’s A through J -- and each one of those
appendices in one way or another talks about the need to confirm and validate the
models, and that’s a consistent theme throughout this document.

1448.

And I might also mention that this document was followed up again in
2003 by a quality assurance document in draft form, and that quality assurance
document also talks about the need to confirm and validate the performance of
these models.

1449.

MR. NEUFELD: So you’re not able to point me to a specific reference
from that document, are you?

1450.

DR. PAUL PAQUET: I probably could if you want to give me some
time to take a look through the document?

1451.

MR. NEUFELD: Well, it’s your report, sir, and you say that with
unequivocal caution. And you don’t cite a page in this footnote, so ---

1452.

DR. PAUL PAQUET: Well, I think a careful reading by the Panel
and assistants to the Panel would find that it’s quite clear in there that that point is
made throughout and it’s a necessity.
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1453.

MR. NEUFELD: Well, sir, we did provide you with the excerpts of
the introduction, the executive summary. Can you point me to any place in the
excerpts where there’s such an unequivocal caution?

1454.

DR. PAUL PAQUET: Give me a moment and I’ll look through the
excerpts here and see if it’s there but, of course, this is again a 110-page
document and there’s more material in there that probably should be re-read.

1455.

But it’s clear in there, and I’ll stand on the original comments, that it
seems unequivocal that this document cautions that these models, to be applied
correctly, need to be affirmed and their performance tested and that this is an
iterative and progressive process, as it is with all models.

1456.

MR. NEUFELD: All right. Perhaps you could take some time and
have a look at those materials, sir, because we can’t find any such unequivocal
caution anywhere.

1457.

MR. LEADEM: Madam Chair, just to be clear, what the witness is
being asked to do at this time, we were provided with a six-page extract and I’m
not sure if Mr. Neufeld wants the witness to peruse the six-page extract or the
longer document from which the extract was driven.

1458.

MR. NEUFELD: Well, if we could scroll up, maybe I can help, Mr.
Leadem. If you could scroll up to the top of the page please, Madam Niro?

1459.

I’m simply looking for a page reference instead of a reference to the
entire document in Footnote 16. That’s what I’m looking for.

1460.

DR. PAUL PAQUET: To answer this question, and if the Panel
would provide us time to review this document again -- and again, it’s 110 pages
and it would take a little bit of time.

1461.

But again, I would make the very, very strong point that a careful
reading and a serious reading of this document that it is clear to me and I think to
others that the need to confirm and reaffirm the performance of models is
included in the document itself.

1462.

MR. NEUFELD: Madam Chair, I think I’ve made my point. We
don’t need him to go back for -- through that. This is a characteristic of all of this
evidence. There are footnotes to reports, that many of them are long ---
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1463.
1464.

MR. LEADEM: I hate to interrupt my learned friend --MR. NEUFELD: --- but there are no references to the pages. So I’m
simply asking for the specific reference, that’s all.
But we don’t need to have him go on that hunt.

1465.
1466.

MR. LEADEM: Mr. Neufeld will have an ample opportunity to
argue his point later on.

1467.

MR. NEUFELD: Do you have any examples, Dr. Paquet, of other
environmental assessments that included verification of all of the habitat
suitability models? We’re talking about industrial projects.

1468.

DR. PAUL PAQUET: In industrial projects, I would have to give
some time to that, but I certainly have seen industrial projects where habitat
models have been applied, for example, in Alberta with the Natural Resource
Conservation Board.

1469.

Models that were provided for West Castle, that Mr. Green was
involved with as well. Models that were used in -- looking at the Kananaskis area
and the area around Canmore, Alberta.

1470.

Yes, those models were tested and the information was provided.

1471.

MR. NEUFELD: Excuse me, these were habitat suitability indices,
not B.C. habitat ratings.

1472.

DR. PAUL PAQUET: They were habitat suitability models. They’re
not always habitat suitability models of the type that are used in British Columbia
or Alberta.

1473.

There’s a variety of habitat suitability models and we use the catch-all,
and again this is shorthand, habitat suitability index models.

1474.

There’s a variety of those types, and the one that’s used in British
Columbia and has been used was very dated. It’s generally not used elsewhere at
this point.
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1475.

MR. NEUFELD: Are you aware of it being used in respect of other
projects within British Columbia?

1476.

DR. PAUL PAQUET: Yes. This is a model that has been used and
applied in British Columbia that really preceded 1999, and when this document
came out in 1999, again, I’ll make the point, it was already dated and the use of
these models was even abandoned in many cases by the province of British
Columbia. They moved on to new types of models that were already available.

1477.

MR. NEUFELD: This -- do you know which types of models were
used, for example, for the environmental assessment of the PTP Pipeline Project?

1478.

DR. PAUL PAQUET: You know, I don’t know what types of
models. It’s very, very possible that these models were used by other projects and
had been continued to be used by other projects.

1479.

But let me make the point here, you know, doing something wrong for
a long period of time doesn’t make it right. And I think that’s the clear point here
is that these models are very, very, very deficient.

1480.

MR. NEUFELD: Did Raincoast Conservation Foundation undertake
a review of the terrestrial impacts of the PTP pipeline.

1481.

DR. PAUL PAQUET: We did not, and let me just check and ask
whether Chris has or not.

1482.

DR. CHRISTOPHER DARIMONT: I have not, no.

1483.

MR. NEUFELD: Would it be fair to say that those projects or that
project didn’t draw the interest of any of the foundations that we went through at
the beginning of this cross?
DR. PAUL PAQUET: I don’t think that I can speak to that.

1484.
1485.

MR. NEUFELD: Let’s talk a little bit about the cumulative effects
assessment, and we don’t need to go into this in great detail. I think your position
there was fairly clear, gentlemen.

1486.
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1487.

And here we see the statement made at the last paragraph, or the last
sentence:
“Effective mitigation is used to assume numerous projectspecific impacts will not be significant, therefore removing
them from cumulative assessment.”

1488.

But you don’t provide a footnote or a reference to that. Is there a
reason for that?

1489.

DR. PAUL PAQUET: Just give me a second to re-read that. Is that
in 85 and was that ---

--- (A short pause/Courte pause)
1490.

MR. NEUFELD: Yes. Let me put it this ---

1491.

DR. PAUL PAQUET: Could you rephrase that one? Sorry, I was
just confused about that.

1492.

MR. NEUFELD: Sure. Let me put it to you more directly, Dr.
Paquet, and I’ll simply suggest to you that the decision to carry project-specific
impacts forward into the cumulative effects assessment was not dependent on
their having been rated as significant in the first instance.

1493.

Can you tell me, sir, whether you agree with that?

1494.

DR. PAUL PAQUET: You know, I’m not sure whether I agree with
that. I obviously didn’t agree with that when this was written, and I would have
to go back again and review the original submission to determine that.

1495.

MR. NEUFELD: Well, why don’t you do that, sir, because I am
going to suggest to you -- well we could pull it up.

1496.

Exhibit B3-1, Madam Niro, at Exhibit -- Adobe page 63, and if you
could scroll down please?

1497.

Here’s the screening process for cumulative environmental effects and
I’ll give you a moment to read and we’ll go to the next page.
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--- (A short pause/Courte pause)
1498.

MR. NEUFELD: And if you could move to the next page? Are you
done with that page, Dr. Paquet?

1499.

DR. PAUL PAQUET: Yes.

1500.

MR. NEUFELD: If you could scroll to the next page, please?

1501.

Now, this is the methodology that was used. And I take it that’s the
one that you are critical of in terms of project-specific effects being removed from
the cumulative assessment.

1502.

Is that right?

1503.

DR. PAUL PAQUET: Yes, I think that's correct.

1504.

MR. NEUFELD: Sir, you'd indicated -- or let me just ask you. Are
you familiar with whether this approach has been endorsed by the Canadian
Environmental Assessment Agency?

1505.

DR. PAUL PAQUET: This is an approach that has been used widely
and is endorsed for sure, yes.

1506.

MR. NEUFELD: Okay. And it's -- it was also accepted and used by
this Board in -- I think the first time was with respect to the 1995 Express Pipeline
case. Do you recall that or were you ---

1507.

DR. PAUL PAQUET: Yes, I do.

1508.

MR. NEUFELD: --- involved in that?

1509.

DR. PAUL PAQUET: Yes.

1510.

MR. NEUFELD: Okay. All right. Let's move on, then, to the
question of pipeline risks. That's dealt with in Section 5 of your written evidence.

1511.

DR. PAUL PAQUET: May I return to that for a moment, your
previous question, and my concern about the approach?
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1512.

MR. NEUFELD: Sure.

1513.

DR. PAUL PAQUET: And I'd like to just comment on that.

1514.

The difficulty is that the assessments that are done for individual
species that this is predicated on have to be reliable. And if that approach and if
those methods are not reliable and, in this case, using the type of modeling that
was employed, then it's difficult to follow through on the next step in cumulative
effects in determining which species and which questions and which residual
effects would move forward.

1515.

MR. NEUFELD: Fair enough.

1516.

DR. PAUL PAQUET: Yeah.

1517.

MR. NEUFELD: So your concern was with respect to those
assessments and ---

1518.

DR. PAUL PAQUET: That's correct.

1519.

MR. NEUFELD: --- I understand that.

1520.

DR. PAUL PAQUET: Yeah.

1521.

MR. NEUFELD: All right. Let's move on, then, to the issue of
pipeline risks. And I'm going back to your evidence, sir, at paragraph 93.

1522.

Okay. Again, in this particular paragraph there was one aspect that
struck me, and this appears elsewhere in your evidence as well. You say, "In this
section, we provide new evidence", and you say that twice:
"…we provide new evidence concerning the inadequacy of
Volume 7B."

1523.

And then again, you say:
"We also present new evidence outlining the risks…"

1524.

So I was struck by that term. What do you mean by "new evidence"?
Were you saying that you had previously presented evidence that was now old
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and you're presenting some new evidence? What do you mean by that?
1525.

DR. PAUL PAQUET: Yeah. Thank you. I can clarify that.

1526.

We're not stating it as a comparative and we're not stating that there
was previous evidence that we had presented. We're just stating it's evidence that
is new in the sense that it hadn't been available previously.

1527.

MR. NEUFELD: Okay. Because when I looked at it -- and you -- I'll
ask you to comment.

1528.

DR. PAUL PAQUET: No, that's ---

1529.

MR. NEUFELD: You know, it's ---

1530.

DR. PAUL PAQUET: --- clarification.

1531.

MR. NEUFELD: It's also possible that this phrase was used as a
method to generate some perhaps media evidence, you've got new evidence that is
being presented.

1532.

DR. PAUL PAQUET: I'm not sure if that's a question, but no, none
of this was intended to generate any media interest at all. This is an assessment
that was based in science, and that's it.

1533.

MR. NEUFELD: Okay.

1534.

DR. PAUL PAQUET: We had no concern about media at all.

1535.

MR. NEUFELD: All right.

1536.

DR. PAUL PAQUET: I wasn't even aware that this would go to the
media, so…

1537.

MR. NEUFELD: Okay. You say that the most widely-accepted
definition of risk among academics and expert practitioners is that risk is a
function of the probability of an event and the consequences of that event.

1538.

Transcript

What do you mean by "expert practitioners"?

Hearing Order OH-4-2011

Raincoast Conservation Foundation Panel
Examination by Mr. Neufeld
1539.

DR. CHRISTOPHER DARIMONT: Mr. Neufeld, I'll direct you to
our peer-reviewed paper on the matter where we go into some details on -- on
how practitioners and what we mean by that as managers, policy makers, decision
makers such as the Panel before us use a widely-embraced definition of risk, and
that is that it includes both the probability component and a consequence
component.

1540.

And in that paper, we cite three, four, maybe five papers that I think -including, actually, a textbook on risk analysis that would be widely available to
-- to such practitioners.

1541.

MR. NEUFELD: Are you an expert practitioner, sir?

1542.

DR. CHRISTOPHER DARIMONT: I think ---

1543.

MR. NEUFELD: Of risk analysis.

1544.

DR. CHRISTOPHER DARIMONT: I think as a scientist and an
applied scientist I would classify myself as a practitioner in that I work with data
from real systems such as the system before us, so absolutely, yes.

1545.

MR. NEUFELD: So you're an expert in the area of risk analysis?

1546.

DR. CHRISTOPHER DARIMONT: I would say I have expertise
by virtue of working on this analysis for over two years. I think given the depth
and breadth of my reading entitles me to make statements that would be
considered of an expert level, certainly.

1547.

MR. NEUFELD: Because you've read materials on risk?

1548.

DR. CHRISTOPHER DARIMONT: As I've mentioned, not only
reading, but practising a risk analysis, taking a problem, a scholarly and applied
problem, through a process from start to finish. And if that process uses a
framework of risk analysis, absolutely, yes.

1549.
1550.

MR. NEUFELD: So now that you've done this, you're an expert.
DR. CHRISTOPHER DARIMONT: I've mentioned that I am. Yes,
I am. Thank you.
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1551.

MR. NEUFELD: And do the rest of us who have read these reports,
are we experts?

1552.

DR. CHRISTOPHER DARIMONT: I would say that would depend
on the breadth and depth of your reading and whether you or anyone involved has
-- has taken the steps from start to finish in the process of risk analysis. And that
would include formulating the problem using the conceptual framework of risk
analysis. That would include data collection. That would include quality
assurance on that data collection. That would include sophisticated analyses such
as those that we've demonstrated in this peer-reviewed paper.

1553.

So if you were to also undertake those steps, then I would likewise
classify you as an expert.

1554.

MR. NEUFELD: Let's talk about your paper. First of all, the paper
was filed in December of 2011, and it deals with the issue of risk, as does your
evidence.

1555.

We can agree that since your evidence was filed in December of 2011,
there's been a considerable amount of information filed in this proceeding
regarding spill modeling, potential spill frequency and ecological and human
health risk assessment. Is that right?

1556.

DR. CHRISTOPHER DARIMONT: We could agree on that, sure.

1557.

MR. NEUFELD: Okay. Starting at page -- or paragraph 124 and
continuing to paragraph 130, you provide a series of arguments regarding why
you consider the risks posed from pipeline incidents to be unacceptable.

1558.

Now, we can deal with your arguments when it comes time for
argument. But these are under the heading of why do you consider the risk posed
from pipeline incidents to be unacceptable. And my specific question goes to
paragraphs 129 and 130 in answering this question, the next question, which is if
an oil spill catastrophe appears -- I'm sorry. That wasn't the question. This is on
the -- answering the initial question about pipeline risks.

1559.

And I guess the question I had was this. I can understand how the
Exxon Valdez experience and even the BP Deep Water experience could affect
your perception of tanker risk, but can we agree that the discussion of that in
paragraphs 129 and 130 is somewhat out of place when it comes to answering the
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question posed for you, which was "Why do you consider the risk from pipeline
incidents to be unaccepted?"
1560.

Do you believe that an expert practitioner in the area of risk
assessment would have conflated those two types of risks?

1561.

DR. CHRISTOPHER DARIMONT: If I understand your question
properly, you're asking whether citing evidence related to marine risks is
appropriate in the context of terrestrial risks. Is that the nature of your question?

1562.

MR. NEUFELD: I'm suggesting it has nothing to do with the
question that was posed earlier in the direct -- or the written evidence. You
conflated two different types of risks and I'm asking you whether an expert
practitioner would have done that?

1563.

DR. CHRISTOPHER DARIMONT: I think an expert practitioner
would be adequately licensed to understand that risk is a general concept and
whether he or she is reviewing ruptures of a tanker or a pipeline, that the
particular domain in which that happens, whether it would be in the marine
environment or the terrestrial environment, while having some differences,
wouldn't matter a whole lot.

1564.

And what I mean by that is it's often the same agents or companies
involved in the transportation of that oil, often the same environmental impact
assessments off of the same mitigation plans and planners involved in those plans.
So I think it's actually absolutely appropriate for us, today, or practitioners to
review evidence from the marine and terrestrial environments as one.

1565.

MR. NEUFELD: So it's fine to conflate two different types of risks
---

1566.

DR. CHRISTOPHER DARIMONT: No, it's ---

1567.

MR. NEUFELD: --- because they aren’t two different types of risk in
your view?

1568.

DR. CHRISTOPHER DARIMONT: It's never fine to conflate
anything. The point I'm making is that this is not conflation at all.

1569.
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1570.

Let's go to the paper. You indicate at paragraph 101 of your evidence
that Raincoast conducted an analysis in collaboration with the University of
Victoria.

1571.

I guess the first question is who at the University of Victoria was this
Ms. Service?

1572.

DR. CHRISTOPHER DARIMONT: I will refer you to the evidence
and clearly the authors and their affiliations are listed. So Christina Service, who
is a graduate student of mine in geography; Dr. Trislayn Nelson, who holds the
Lansdowne Research Chair in Geo-Spatial Issues, also in the Geography
Department is an author; Dr. Paquet at Raincoast and the University of Calgary at
that time is an author; and Will McInnes from University of Calgary, also a
graduate student was an author.

1573.

So to say that it was a collaboration between Raincoast or among
Raincoast, University of Calgary and the University of Victoria is fair.

1574.

MR. NEUFELD: Okay. So if we go to paragraph 109 of the
evidence, we see how this group defined probability.

1575.

DR. CHRISTOPHER DARIMONT: M’hm.

1576.

MR. NEUFELD: First of all, a statement is made that you:
"defined probability as the likelihood that an upstream pipeline
failure would impact a given park (and not that a particular
region of the pipeline would fail in the first place)."

1577.

That's correct?

1578.

DR. CHRISTOPHER DARIMONT: That's correct.

1579.

MR. NEUFELD: So that's a bit like estimating the probability of
injury from a lightening strike, assuming that a lightening strike occurs?

1580.

DR. CHRISTOPHER DARIMONT: I don't think it's at all similar
to that and, in fact, the frequency distributions of lightening strikes are well
known and very different from the data that actually comes from the National
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Energy Board of Canada that informs practitioners and decision makers as to the
frequency of oil spills within Canada.
1581.

And I think if I cite this correctly and we cited this in our evidence, in
this peer-reviewed paper, a medium-size spill -- and that's defined as between 10
and 1,000 metres squared of oil -- occurs every 16 years per 1,000 kilometres of
pipeline.

1582.

So those data are known. Those frequencies are known and I would
suggest -- and they're not even comparable to a lightning strike. So I fail to even
comprehend the metaphor.

1583.

MR. NEUFELD: Really? Because I simply was looking at the
methodology, not the frequency. In fact, you haven't looked at frequency or
incorporated frequency of a spill into your methodology in the probability, right?

1584.

DR. CHRISTOPHER DARIMONT: No, those data weren't needed
and there were no data because the pipeline had not been built at the time. So to
incorporate the probability of a rupture at any given portion of that pipeline, to do
that rigorously, you would need to be informed by the frequency of spill at any
portion of that pipeline.

1585.

We are aware that Enbridge and its team had calculated predicted
values of spill return frequencies and we chose not to use those because they were
estimates. And it was our strong -- and they weren't based on data from a pipeline
that hadn't been built yet.

1586.

So we decided not to use those predictions because it was our strong
suspicion that it wouldn't stand up to the scrutiny of peer review had we used
those predictions.

1587.

MR. NEUFELD: Okay. So to establish probability then, you used
three variables; one was maximum flow within each watershed. Another was
length of pipeline within each watershed containing a park, and the other was
distance, right?

1588.

DR. CHRISTOPHER DARIMONT: That's correct.

1589.

MR. NEUFELD: Now, if we go -- referring to ---
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1590.

DR. PAUL PAQUET: May I add to that?

1591.

MR. NEUFELD: I thought it was fairly straightforward.

1592.

DR. PAUL PAQUET: Okay. If it's straightforward for you then,
that's fine. I just was going to help clarify it.

1593.

MR. NEUFELD: If you could refer to Table 1 at hardcopy page 47
of the evidence, that's Adobe page 47 and 48.

1594.

Now, this shows us the resulting risk index values from your
methodology -- that result from your methodology. And as you discuss, I think,
later on, paragraph 119, it shows some results that are somewhat counterintuitive.
In other words, in many instances parks that are further away from the pipeline
are at higher risk than those that are close. Is that right?

1595.

DR. CHRISTOPHER DARIMONT: That's correct that that is the
result.

1596.

MR. NEUFELD: And one of the assumptions that was used or
embedded in the analysis was that water flow velocity is the same as oil flow
velocity. Is that correct?

1597.

DR. CHRISTOPHER DARIMONT: I'm going to correct you
slightly there, and that is we use water flow velocity as a proxy or an
approximation, in other words, of oil spill -- of the flow of oil.

1598.

We do point out in some detail, though, we qualify that assumption,
and I think on strong grounds, we note that context such as air temperature, water
temperature, characteristics of the soil substrate, all these can also affect the flow
of oil.

1599.

As we note in our submission, in our evidence, there is some software
created by ASA -- I think it's Applied Science Associates -- called
OILMAPLAND, and that particular piece of software incorporates those other
data to do a better job at modelling the flow of oil across the landscape once
ruptured.

1600.

As we note in our evidence, we contacted ASA several times and
made offers to buy this software, and we were denied the ability to purchase that
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software. And so further details to that are in our submission as to why we were
likely denied to purchase that software.
1601.

That all being said, in the literature it suggested that water flow does a
fairly good job at predicting the flow of water across landscapes. So we felt -sorry, of oil through landscapes, so we felt we were on firm footing using that as a
proxy for oil flow. And peer reviewers that reviewed this paper came to the same
conclusion.

1602.

MR. NEUFELD: Not all of them.

1603.

Dr. Darimont, you can agree then that for the purpose of your
modelling, in the same way that water will eventually reach a downstream park,
so too will oil?

1604.

DR. CHRISTOPHER DARIMONT: I’ll certainly agree with that.

1605.

MR. NEUFELD: And similarly, in the same way that water in a
watershed would eventually reach the ocean, so too would oil?

1606.
1607.

DR. CHRISTOPHER DARIMONT: Potentially, absolutely.
MR. NEUFELD: And I think the downstream parks, the drainages
that you looked at included both the Pacific drainage and the Arctic drainage?

1608.

DR. CHRISTOPHER DARIMONT: Mackenzie drainage, correct.

1609.

MR. NEUFELD: I don’t want to sound facetious with this, but I have
to ask you; have you identified the number of parks between the proposed rightof-way and the Arctic Ocean?

1610.

DR. CHRISTOPHER DARIMONT: In our peer-reviewed paper we
constrained our analysis to British Columbia for several reasons. That is, the
majority of the pipeline distance travels through British Columbia. We found that
data availability, especially in terms of flow rate of water, was only available to
B.C.

1611.

So no, I don’t have an estimate as to how many parks are downstream
from this proposed right-of-way and that flow into the Mackenzie Basin.
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1612.
1613.

MR. NEUFELD: All right.
So you tried -- you found out that ASA’s proprietary or intellectual
property wasn’t for sale?

1614.

DR. CHRISTOPHER DARIMONT: M’hm.

1615.

MR. NEUFELD: Did you include then on your team a spill
modeller?

1616.

DR. CHRISTOPHER DARIMONT: No, we included each and
every one of us. In the undertaking of this modeling approach, we became oil
spill modellers, and this is something we propose that we were to do in our
methods. This is something that was reviewed by peer reviewers. The
centrepiece of this paper was a model. That model had to do with oil spills. So
absolutely, I would say that each and every one of us became spill modellers.

1617.

MR. NEUFELD: Did you become experts in hydrocarbon
characteristics, hydrocarbon behaviour and weathering, hydrodynamics or
hydrocarbon fate?

1618.

DR. CHRISTOPHER DARIMONT: No, those -- that list that you
mentioned is beyond our expertise, and that’s precisely why we didn’t venture
there.

1619.

MR. NEUFELD: Okay. I guess it was also beyond your expertise to
identify or evaluate emergency response measures that could be used to prevent
these sorts of long distance transport of petroleum?

1620.

DR. CHRISTOPHER DARIMONT: Again, that was beyond our
expertise, but I will note that the results of this paper, it acknowledges that parks
and protected areas, which we state as being society’s investment in conservation,
were potentially at risk from this proposal and that our core finding was that these
parks differed in terms of their relative risk, and that they differed in ways that
might surprise those with -- that hadn’t undertaken such rigorous work, so as
these contributions became available downstream, if you will, and if you pardon
the pun, to spill response people, park managers, et cetera.

1621.

MR. NEUFELD: So you’re suggesting that park managers 500
kilometres downstream should be devoting resources to that?
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1622.

DR. CHRISTOPHER DARIMONT: We suggested in our written
evidence that this is information that is potentially very important to park
managers.

1623.

With respect to your 500-kilometre comment, I think a wise park
manager or decision maker should recognize that parks as far away as the distance
you cite are potentially at risk, particularly in the fast-flowing Fraser drainage.

1624.

I know from oil spills elsewhere that there are recorded distances, near
that 500-kilometre mark. I can think of one in Bolivia in year 2000 on the Rio de
Segurado. There’s a peer-reviewed paper that I’m happy to provide you that
provides clear evidence that oil -- a mixture of oil and condensate travelled some
370 kilometres downstream.

1625.

So I think it’s absolutely reasonable for park managers to be aware of
this potential.

1626.

MR. NEUFELD: I’m not suggesting they shouldn’t be aware of any
potential, sir, but I’m suggesting that perhaps resources would be better spent and
expended in other areas that are really important to the environment in those
parks.

1627.

Sir, can you tell me whether you’ve reviewed the SQRA that’s been
filed in these proceedings?

1628.

DR. CHRISTOPHER DARIMONT: SQRA? Can you remind me
what that acronym stands for?

1629.

MR. NEUFELD: The Semi-Quantitative Risk Assessment.

1630.

DR. CHRISTOPHER DARIMONT: I did.

1631.

MR. NEUFELD: Okay. And have you reviewed the Ecological
Human Health Risk Assessment?

1632.
1633.

DR. CHRISTOPHER DARIMONT: I have.
MR. NEUFELD: And you’ll agree with me that trajectory modelling
has been done to show the extent of downstream effects?
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1634.

DR. CHRISTOPHER DARIMONT: I agree with that. I won’t
agree that it embraced the full potential of effect, and as we point out in our
evidence, the risk framework that is present in the EIA focused, in our view and
the view of experts on risk, inappropriately by focusing solely on the probability
component and by not including a consequence component to risk, which is
absolutely central to risk analysis.

1635.

MR. NEUFELD: And so let me ask you the question again. Did you
review the EHHRA or the SQRA?

1636.

DR. CHRISTOPHER DARIMONT: I did. I’ve reviewed all
documents.

1637.

MR. NEUFELD: And you can say that it -- there was no
consideration given to consequences?

1638.

DR. CHRISTOPHER DARIMONT: Very little, and certainly not
quantitative, as we’ve done in this paper.
MR. NEUFELD: As you’ve done in this paper?

1639.
1640.

DR. CHRISTOPHER DARIMONT: In the paper to which we’ve
been referring, yes.

1641.

MR. NEUFELD: So you would suggest that the Panel should rely on
this paper in preference, for example, to the Ecological Human Health Risk
Assessment that’s been testified to by Dr. Stevenson and others?

1642.

DR. CHRISTOPHER DARIMONT: I’ll leave that to the Panel, but
of course we offer this as one piece of evidence and a piece of evidence we think
that is important among all the evidence submitted.
MR. NEUFELD: Okay. I’m sure it will be reviewed.

1643.
1644.

You talk about future research being required at page 14 of the paper,
and it does deal, in fairness, with some of the things we’ve been talking about, Dr.
Darimont. I’d like to just switch gears, if I might, with both of you. And this is
an area where you can tell me whether you believe that -- and I’d like both of
your views on this -- whether you believe that you’re authorized to go.
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1645.

First of all, you’re familiar with or have you become familiar with the
Northern Gateway Community Advisory Board process?

1646.

DR. CHRISTOPHER DARIMONT: Somewhat familiar.

1647.

MR. NEUFELD: All right.

1648.

Now, my understanding, sir, is that -- and you can confirm whether
you’re aware of this or not -- the Raincoast Foundation has been invited to all of
the Community Advisory Board meetings and processes but has politely declined
to date? Is that your understanding?

1649.

DR. PAUL PAQUET: I don’t think we can answer that. I don’t
know the answer to that.

1650.

MR. NEUFELD: Okay.

1651.

DR. PAUL PAQUET: The invitation probably would have come to
Raincoast, but we wouldn’t have been involved in that decision.

1652.

MR. NEUFELD: Okay. Well, let me just -- I’ll press on and, again,
if you don’t feel that you’re comfortable talking about this, please tell me.

1653.

One of the mandates going forward, which will be spoken to again
later on in this proceeding by another panel, is to solicit stakeholder input into
programs such as access management planning, which I think we can agree is
important for habitat conservation and species conservation.

1654.

Do you believe that the Raincoast Foundation would be amenable to
participating in those sorts of multi-stakeholder processes should this project be
approved?

1655.

DR. CHRISTOPHER DARIMONT: Paul and I have just conferred
on this, and we suspect that Raincoast Conservation Foundation might be
interested should this proposal be approved, but as I’ve mentioned at the
beginning of this cross-examination, that at the core of Raincoast is applied
conservation research, and what you've described to me in terms of community
consultations differs substantially from -- from a science-based approach.
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1656.

But that's not to say that Raincoast wouldn't consider it.

1657.

MR. NEUFELD: Well, let me then try you on one more.

1658.

There are also -- or the evidence says that there will also be
environmental effects monitoring programs and follow-up programs undertaken
with respect to both the terrestrial and the marine. We'll get into marine issues
later.

1659.

But again, to the extent that the opportunity is available to provide
assistance in monitoring the efficacy of the mitigation programs in place, Dr.
Paquet and Dr. Darimont, do you believe that the Raincoast Conservation
Foundation would be amenable to participating in such programs?

1660.
1661.

DR. PAUL PAQUET: Yes, I can answer that.
We've had this discussion with Raincoast and had the discussion as
well with Stantec and representatives from Enbridge and, yes, we are willing to
participate in that.

1662.

MR. NEUFELD: Thank you, gentlemen.

1663.

On that note, I'll conclude my questioning, Madam Chair.

1664.

THE CHAIRPERSON: Thank you, Mr. Neufeld.

--- (A short pause/Courte pause)
1665.

THE CHAIRPERSON: Thank you, the Panel has no questions of
either of you.

1666.

Mr. Leadem, do you have any re-direct?

1667.

MR. LEADEM: No, there's nothing arising. Thank you.

1668.

THE CHAIRPERSON: Thank you.

1669.

Thank you to both of you for participating and providing your
evidence.
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1670.

DR. PAUL PAQUET: My apologies. This wasn't being
disrespectful. I have no clothes -- well, actually, I should rephrase that. I have
clothes. They just didn't arrive with me into Prince George; so I apologize for not
wearing what I would normally wear here.

1671.

THE CHAIRPERSON: You're entirely appropriately dressed; it's
not a fashion show. And thank you for being here.

1672.

DR. PAUL PAQUET: Thanks.

1673.

DR. CHRISTOHPER DARIMONT: Thank you.

--- (Witnesses are excused/Les témoins sont libérés)
--- (A short pause/Courte pause)
1674.

THE CHAIRPERSON: So the next panel up will be the Northwest
Institute and one of the witnesses will be participating remotely; so it'll just take
us a minute to get it organized.

1675.

So why doesn't everybody just take a break away from your chairs?
I'm not sure that it will take us the whole, sort of, 15 minutes, so I'd rather -- I'd
prefer to push on if we can get this connected up in an expeditious manner.

1676.

So at least a five-minute stretch, anyway. Thanks.

--- (A short pause/Courte pause)
1677.

THE CHAIRPERSON: Are we ready to proceed?

1678.

MR. OVERSTALL: We are, Madam Chairman.

1679.

THE CHAIRPERSON: Thank you very much, Mr. Overstall.
Please go ahead.

1680.

MR. OVERSTALL: This is the Environmental Effects Panel for the
Northwest Institute for Bioregional Research, and I have here in person Mr. David
Bustard and as you've just been introduced to Dr. Jack Stanford on a remote
connection.
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1681.

So I would ask that Madam Clerk swear in the two Northwest Institute
witnesses.

DAVID BUSTARD: Sworn
JACK STANFORD: Sworn
--- EXAMINATION BY/INTERROGATOIRE PAR MR. OVERSTALL:
1682.

MR. OVERSTALL: Madam Chair, I'll qualify Mr. Bustard first, and
then Dr. Stanford.

1683.

Mr. Bustard has a Bachelor of Science degree in Biology and Forest
Biology, and a Masters degree in Forest Hydrology. The latter involved the study
of the effects of logging on fish. He has 38 years’ experience as a professional
aquatic biologist in Northwestern British Columbia. In particular, he has reported
on the effect of forestry, mining, pipeline and road projects on salmon, trout and
other fish species.

1684.

Mr. Bustard's full curriculum vitae is filed as Exhibit D155-17-2.

1685.

Mr. Bustard, did you and Mike Miles jointly prepare evidence on
behalf of Northwest Institute for Bioregional Research for this hearing?

1686.
1687.

MR. DAVID BUSTARD: I did.
MR. OVERSTALL: Was that evidence in the form of a written
report entitled "Potential Effects of an Oil Pipeline Rupture on Reach 2 of Morice
River", which is now Exhibit D155-6-09?

1688.

MR. DAVID BUSTARD: Yes, it was.

1689.

MR. OVERSTALL: Do you adopt Exhibit D155-6-09 as your
evidence?

1690.
1691.

MR. DAVID BUSTARD: I do.
MR. OVERSTALL: Was that evidence prepared by you and Mr.
Miles or under your direction and control?
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1692.

MR. DAVID BUSTARD: It was.

1693.

MR. OVERSTALL: Are there any errors in the evidence that you
wish to correct?

1694.

MR. DAVID BUSTARD: There was one small errata, Adobe page
76, Table 2.5.1.

1695.

The logjams per kilometre for Owen to Lamprey Creek and Lamprey
to Gosnell should be reversed, so the 40 should be moved to where the 20 is, and
the 20 to where the 40 is.

1696.

That was all I had.

1697.

MR. OVERSTALL: Thank you.

1698.

With that correction, is the evidence -- is the filed evidence accurate,
to the best of your knowledge and belief?

1699.

MR. DAVID BUSTARD: It is.

1700.

MR. OVERSTALL: Madam Chair, I ask that Mr. Bustard be
qualified as a fisheries biologist with expertise in the area of the effects of
industrial activities on fish.

1701.

THE CHAIRPERSON: Mr. Bustard, have you given expert
testimony before the National Energy Board or any other regulatory Board before
this?

1702.

MR. DAVID BUSTARD: Not before the National Energy Board. I
did give expert testimony in front of the B.C. Rail Commission and I was
involved in the Northgate Panel investigating the North Kemess Expansion.

1703.

THE CHAIRPERSON: I'm sorry. Could you just elaborate on the
second one that you mentioned, the Northgate Panel?

1704.

MR. DAVID BUSTARD: It was looking at the expansion of the
Northgate Line. It happened about three or four years ago, and it was a panel that
was investigating -- it was a combined federal/provincial panel investigating the
expansion of the mine.
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1705.

THE CHAIRPERSON: And you're -- you were a member of that
panel.

1706.

MR. DAVID BUSTARD: I was an expert for the -- on behalf of the
mining company testifying on fish and compensation aspects of the project that
had already been undertaken.

1707.

THE CHAIRPERSON: I thank you for that clarification.

1708.

Mr. Overstall, the Panel accepts Mr. Bustard to give opinion evidence
in the areas that you've identified.

1709.

MR. OVERSTALL: Thank you, Madam Chair. I'll now go on to
Dr. Stanford.

1710.

Dr. Jack Stanford has a PhD in Limnology and has worked the Flat
Head Lake Biological Station in Montana since 1971 and as its Director since
1980. He has conducted research on the natural and cultural interactions of large
river systems.

1711.

In particular, Dr. Stanford has demonstrated the hyperic nature of such
systems, that is, the ecology of the connection between rivers and groundwater.
Dr. Stanford's full CV is filed as Exhibit D155-17-4.

1712.

Dr. Stanford, did you and Diane Whited jointly prepare evidence on
behalf of Northwest Institute for Bioregional Research in this hearing?

1713.
1714.

DR. JACK STANFORD: We did.
MR. OVERSTALL: Was this evidence in the form of a written
report entitled "Analysis of Skeena River Tributaries Downstream from the
Proposed Enbridge Pipeline", which is now Exhibit D155-7-1?

1715.

DR. JACK STANFORD: We did.

1716.

MR. OVERSTALL: Do you adopt Exhibit D155-7-1 as your
evidence?

1717.

Transcript

DR. JACK STANFORD: Yes.

Hearing Order OH-4-2011

Northwest Institute for Bioregional Research Panel
Examination by Mr. Overstall
1718.

MR. OVERSTALL: Was that evidence prepared by you and
Ms. Whited or under your joint direction and control?

1719.
1720.

DR. JACK STANFORD: Yes.
MR. OVERSTALL: And are there any errors in your evidence that
you wish to correct?

1721.
1722.

DR. JACK STANFORD: No.
MR. OVERSTALL: So is that evidence accurate, to the best of your
knowledge and belief?

1723.

DR. JACK STANFORD: Yes.

1724.

MR. OVERSTALL: Madam Chair, I ask that Dr. Stanford be
qualified as a river ecologist.

1725.

THE CHAIRPERSON: Dr. Stanford, have you ever given expert
testimony before a regulatory tribunal?

1726.

DR. JACK STANFORD: I have not, at least not for many years. I
had a hearing once about 30 years ago with the Texas Railroad Commission, but
that was it.

1727.

THE CHAIRPERSON: And Mr. Langen, I neglected to check with
you the first time. I'm assuming that you would have said something if you had
any comments to offer?

1728.

MR. LANGEN: That's correct at this stage, Madam Chair.

1729.

THE CHAIRPERSON: Thank you very much.

1730.

Mr. Overstall, the Panel accepts Dr. Stanford as an expert in the area
of river ecology to provide opinion evidence in this proceeding.

1731.

MR. OVERSTALL: Thank you, Madam Chair. Those are my
submissions, and I understand that Mr. Bustard has a brief opening statement.
Then he'll be available for questioning by Mr. Langen.
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1732.

MR. DAVID BUSTARD: All right. I wasn't quite sure how these
things worked so I felt it important to provide a small opening statement.

1733.

I want to thank you for the opportunity to appear before you at these
hearings. I'll do my best to respond to cross-examination of the technical report
that Mr. Miles and myself have put on the record. Mr. Miles sends his regrets that
he's unable to attend this session, but a combination of events has made that not
feasible.

1734.

The report that we have submitted examining the potential effects of
an oil pipeline rupture on Reach 2 of Morice River was mostly prepared more
than a year ago. I think we started in June and we finished just prior to the
December date required.

1735.

We have submitted this report on behalf of the Northwest Institute,
who are intervenors at these hearings. We are experts in our fields. We have
done our very best to prepare a technically accurate document. As Mike said to
me the other day, our information would not look any different if we had prepared
it for Northern Gateway Pipeline rather than for the Northwest Institute of
Bioregional Research.

1736.

I have spent my career working on rivers on Northwest B.C. I first
came to Smithers in 1974 as the first habitat biologist for the province to work in
that area, and my first field studies were amongst the salmon in the Upper Morice
and they occurred in that first year.

1737.

That was also the year that I worked on the PNG, Pacific Natural Gas,
pipeline ruptures that occurred in the Copper and Telkwa Rivers during the rain
on storm events in late October 1974.

1738.

Much of my work as a biologist has been in the private sector. I take
pride in bringing a professional approach to the projects that I work on, and I like
working with engineers and other resource professionals in finding solutions to
technically challenging projects.

1739.

Based on my many years working in the Morice Watershed along with
Mike's past experience, we felt it was very important to bring forward an
assessment of the potential consequences of a spill in this section of river by
experts who have actually worked in the watershed.
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1740.

This appears particularly important given the absence of technical
input from either the Province of B.C., Environment Canada or Fisheries and
Oceans to address the potential implications of a hydrocarbon spill into this
world-class salmon and steelhead river. Thank you.

1741.

THE CHAIRPERSON: Mr. Langen, please proceed with your
questions of this witness panel.

---EXAMINATION BY/INTERROGATOIRE PAR MR. LANGEN:
1742.

MR. LANGEN: Thank you, Madam Chair.

1743.

Good morning, Mr. Bustard, and good morning, Dr. Stanford. My
name is Langen, first name is Dennis, and I'm counsel for Northern Gateway.

1744.

Mr. Bustard, is it -- you're a biologist generally. In a general sense, I
could call you a biologist. Is that correct?

1745.

MR. DAVID BUSTARD: Certainly.

1746.

MR. LANGEN: Okay. And is it fair to say that you're a fisheries
biologist?

1747.

MR. DAVID BUSTARD: I'm a fisheries biologist who specialized in
land use impacts. As you can see from my background, I have a combination of
hydrology and fisheries from my thesis work and paper presentations in fisheries
as well as the impacts of various land use activities.

1748.

MR. LANGEN: Okay. And Dr. Stanford, you are a ecologist with a
focus in limnology. Is that a fair statement?

1749.

DR. JACK STANFORD: Yes.

1750.

MR. LANGEN: And I know Mr. Schwab's not here, but he's one of
the authors of Northwest Institute's evidence. I understand that he is a
professional geoscientist.

1751.

MR. DAVID BUSTARD: The evidence that we're talking about
today is not Mr. Schwab's slope stability evidence. It's the potential effects of an
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oil pipeline rupture on Reach 2 of the Morice River, and Mr. Schwab had no input
into that report.
1752.

MR. LANGEN: And so I take it you don't know what Mr. Schwab's
professional background is, then.

1753.

MR. DAVID BUSTARD: Mr. Schwab -- I shouldn't speak for his
professional background. I do know he's a geomorphologist, though.

1754.

MR. LANGEN: Is it fair to say that neither of you, Dr. Stanford and
Mr. Bustard, are pipeline engineers?

1755.

MR. DAVID BUSTARD: Could you repeat the question?

1756.

MR. LANGEN: Are you a pipeline engineer?

1757.

MR. DAVID BUSTARD: No, I'm not a pipeline engineer.

1758.

MR. LANGEN: And Dr. Stanford, you are not a pipeline engineer as
well. Is that correct?

1759.

DR. JACK STANFORD: No, I'm not a pipeline engineer.

1760.

MR. LANGEN: So neither of you have expertise in pipeline design,
construction and operations?

1761.

MR. DAVID BUSTARD: I can speak for that, and I think in my
opening comments the very first year in my job as a habitat protection biologist, I
was working with Pacific Northern Gas in dealing with pipeline ruptures and
trying to rectify the situation and minimize the impacts of the problems that they
were having on rivers that are adjacent to the Morice River, the Copper and
Telkwa rivers.

1762.

And I had subsequent dealings with them in my time both as a habitat
biologist dealing with those issues, as well as working with them on complex
crossing areas, trying to minimize the fishery impacts and working with them as a
consultant for the Pacific Northern Gas.

1763.

MR. LANGEN: So you assisted them with respect to minimizing
fisheries impacts, but you did not assist them with respect to operating or
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designing the operation of their pipeline, correct?
1764.

MR. DAVID BUSTARD: To minimize fish impacts you have to be
in there right from the ground level in terms of designing how you’re going to do
your stream crossings and working in and around the stream crossings and what
acceptable practices are and how you can do that to minimize the effects on fish.

1765.

MR. LANGEN: I’m not trying to be difficult, Mr. Bustard, but are
you qualified to design a pipeline with respect to wall thickness, how it will be
installed across the pipe -- watercourse, where the valves will be placed?

1766.

MR. DAVID BUSTARD: Could you repeat the question?

1767.

MR. LANGEN: Are you qualified to design a pipeline with respect
to valve placement, wall thickness and construction techniques across a
watercourse?

1768.

MR. DAVID BUSTARD: Yes, certainly with respect to construction
techniques. I’ve been involved in lots of crossings and have brought that
knowledge from one crossing to another and helped with the -- with identifying
what the most appropriate way would be to actually cross those crossings,
whether a flume would be acceptable, aquatic platters. I have been involved in
horizontal pipe pushes and so on.

1769.

MR. LANGEN: Okay. But let’s go back to are qualified to design -to pick wall thickness, valve placement?

1770.

MR. DAVID BUSTARD: Not the specifics of those, no.

1771.

MR. LANGEN: And again, you’re not a professional engineer,
correct?

1772.

MR. DAVID BUSTARD: I’m not a professional engineer. My coauthor is a professional geomorphologist. I don’t know if you’ve explored that.
He claims it’s awfully close to engineering and he charges engineering rates.

--- (Laughter/Rires)
1773.

MR. LANGEN: And, Dr. Stanford, are you -- do you have any
expertise in pipeline design?
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1774.

DR. JACK STANFORD: No.

1775.

MR. LANGEN: Any expertise in pipeline construction?

1776.

DR. JACK STANFORD: Only to the extent of participating in the
evaluation of pipeline crossings in various places around the world, in Western
Russia -- sorry, the Russian Far East and also in Montana.

1777.

MR. LANGEN: And do you have any experience in pipeline
operations?

1778.

DR. JACK STANFORD: Only, again, to the extent that I have
evaluated what the problems could be if there were difficulties in building a
construction across a river.

1779.

MR. LANGEN: Okay. So that goes to construction. That doesn’t go
to operations, wall pressure -- leak detection, emergency response, that sort of
thing?

1780.

DR. JACK STANFORD: As with Mr. Bustard, no.

1781.

MR. LANGEN: And I take it then, Mr. Bustard, you have no
experience in emergency response planning for pipelines?

1782.

MR. DAVID BUSTARD: The only experience I have with
emergency response, as I indicated, I’ve worked in the Northwest for my entire
career. We don’t have any liquid hydrocarbon pipelines through the area. We
have one gas pipeline, and I have had experience in the repair and trying to deal
with those repair works.

1783.

MR. LANGEN: And you would agree that repair is different than
emergency response?

1784.
1785.

MR. DAVID BUSTARD: Yes.
MR. LANGEN: I want to go to your opening statement, if I may.
You stated, Mr. Bustard, that it was important to provide an assessment by experts
who have worked in the Morice watershed, correct?
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MR. DAVID BUSTARD: That’s correct.

1786.
1787.

MR. LANGEN: And do you have any knowledge that Northern
Gateway has not used fishery experts to assess the Morice River who have not
worked in the Morice watershed?

1788.

MR. DAVID BUSTARD: I have evidence that the people who were
put forward to deal particularly with the distance traveled downstream and so on,
that was dealt with in an ecological effects model, and who were also dealing with
the response in the Morice River clearly had not spent very much time.

1789.

I could tell that maybe they had flown over the river one time, maybe
landed on a gravel bar, but there were many parameter and processes that I felt
that they didn’t understand about this particular river where it would be helpful if,
in fact, if there was somebody who had actually been there through the various
seasons and seen it through the high flow periods and the floods and with the
debris coming down and during the ice break-up, that that actually would make a
significant difference in terms of how they might have approached some of the
processes that they used in their model, particularly with respect to the logjams.

1790.

MR. LANGEN: I’ll go back to my question. Do you have any
knowledge that Northern Gateway has not used fishery experts to assess the
Morice River and those fishery experts have worked in the Morice watershed?

1791.

Do you have any knowledge that Northern ---

1792.

MR. DAVID BUSTARD: No, I realize that they actually had people
who did work at the specific crossing areas and the immediate area downstream
and upstream.

1793.

MR. LANGEN: Okay. And you have no reason to disagree that
Northern Gateway used fisheries experts based in Smithers who’ve worked on the
Morice River and the Morice watershed?

1794.

MR. DAVID BUSTARD: I can’t disagree. I’m not exactly certain
who you might have used on your field crews.

1795.

MR. LANGEN: You’ve also stated in your opening statement that
there is an absence of technical input from the Province of B.C., Environment
Canada and Fisheries and Oceans Canada to address the potential implications of
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a spill into the Morice River, correct?
MR. DAVID BUSTARD: That’s correct.

1796.
1797.

MR. LANGEN: And do you have any knowledge that Northern
Gateway has not consulted with the B.C. government, Environment Canada and
Fisheries and Oceans Canada regarding potential project effects of the Morice
River?

1798.

MR. DAVID BUSTARD: I’m speaking about the information that’s
on the record that we actually have to review for this project.

1799.

MR. LANGEN: So I take it your answer is that you do not have any
knowledge?
MR. DAVID BUSTARD: I wouldn’t have that knowledge no.

1800.
1801.

MR. LANGEN: And do you have any knowledge that Northern
Gateway has not consulted with each of the B.C. government, Environment
Canada and Fisheries and Oceans Canada in respect of spills into the Morice
River?

1802.

MR. DAVID BUSTARD: The only access to information I have is
what is on the record.

1803.

MR. LANGEN: Okay. So I take it your response -- it would be nice
if you were responsive to the questions -- but I take it that your response is that
you don’t have any knowledge?

1804.

MR. DAVID BUSTARD: What I saw in the records suggested that
they were really not prepared to discuss spills, that they were prepared to deal
with stream crossings and the habitat effects of the stream crossings, but that it
wasn’t within their mandate in terms of DFO to actually address spills and the
trajectory and the potential toxicity and impacts.

1805.

From what I understood from Environment Canada -- and this comes
from the government’s response to the Haisla -- that in fact there were not. They
were relying on the National Energy Board for that response.

1806.

MR. LANGEN: It’s going to be a long morning, I think. I just want
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to understand what the Northwest Institute is about.
1807.

Is it fair to say that the Northwest Institute is a group of Northwest
B.C. First Nations and environmentalists working together with a common goal of
social and ecological sustainability in Northwest British Columbia?

1808.

MR. DAVID BUSTARD: Mr. Langen, it’s not -- I was a contractor
for the Northwest Institute and I think that you should be addressing these
questions to the Northwest Institute representative or the Chair or whoever, but I
cannot speak on behalf of the Northwest Institute.

1809.

I had a very simple contract with them, two pages long. In fact, the
actual contents of our report is a two-liner. They wanted to have some scientific
research done on the potential of a spill and we wanted to do that.

1810.

MR. LANGEN: So is it my understanding then that the evidence that
you are presenting is not the evidence of Northwest Institute but it’s your personal
evidence?

1811.

MR. DAVID BUSTARD: It’s our personal evidence.

1812.

MR. LANGEN: And who’s sponsoring that evidence?

1813.

MR. DAVID BUSTARD: The -- we went to the Northwest Institute
with this proposal. They were intervenors. We didn’t have intervenor status. I
should speak for myself because I brought Mike into it.

1814.

The Northwest Institute were interested in it. They were able to fund a
small portion of our time in the preparation of this report. I can tell you, and I
checked, anticipating this question, because of the aids to cross that I saw coming,
that 90 percent of the effort that has gone into the preparation of this report has
been self-funded. It’s 10 percent came from the Northwest Institute.

1815.

MR. LANGEN: So am I to understand then that Northwest Institute
wasn’t necessarily planning on filing evidence and you, along with Dr. Stanford
and Mr. Schwab approached them because you were not intervenors in order to
get your evidence on the record?

1816.

MR. DAVID BUSTARD: I approached the Northwest Institute and
discussed the potential for us to work together where they were intervenors. We
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did not have intervenor status and we had the knowledge that we felt was
important to bring forward on this case.
1817.

I can't speak for Mr. Schwab or Mr. Stanford.

1818.

MR. LANGEN: Dr. Stanford, can you speak for Northwest Institute?

1819.

DR. JACK STANFORD: No, I don't.

1820.

MR. LANGEN: So you, Dr. Stanford, cannot tell me what the
policies, concerns, issues that Northwest Institute has with this project?

1821.

DR. JACK STANFORD: I cannot. I can only say that we were
retained -- as it says in my report, we were retained by the Westcoast
Environmental Law in Vancouver on behalf of the Yinka Dene Alliance, to
provide perspective on potential -- potential impacts of petrochemical spills from
the proposed pipeline.

1822.

MR. LANGEN: Sorry, Dr. Stanford, did I hear you correctly, you
were retained by Northwest -- the Northwest Environmental Law?

1823.

DR. JACK STANFORD: It's my understanding, and I don't have the
paperwork in front of me because I'm actually on vacation, but my report says that
we were retained by the Westcoast Environmental Law in Vancouver on behalf of
the Yinka Dene Alliance to provide the perspective on the potential impact of
petrochemical spills from the proposed Enbridge pipeline. And that's all the
information I have.

1824.

MR. DAVID BUSTARD: I can add one more thing with respect to
your original question, is Mr. Schwab -- Mr. Schwab's paper was prepared for the
Bulkley Valley Research Centre, and the funding -- and it was a very small
amount of funding -- actually came from an individual who lives in the town of
Smithers, who was interested in the question that Mr. Schwab addressed.

1825.

MR. LANGEN: Okay. So based on what I'm hearing, is it fair to say
that you're appearing -- you're basically using the Northwest Institute as a conduit
in order to appear here and provide your evidence?

1826.

MR. DAVID BUSTARD: I would say that we had common interests
and we formed a business arrangement, and they assisted. There was -- as you
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can understand, there was an awful lot of administrative kinds of things involved
in participating here, and they participated in that. They've supported us through
some funding, so it was a contract between us.
1827.

MR. LANGEN: But you cannot bind the Northwest Institute with
respect to your evidence, or their evidence?

1828.

MR. DAVID BUSTARD: Could you repeat the question?

1829.

MR. LANGEN: I just want to be very clear here. Is that evidence
that you are providing here today, Mr. Bustard, your evidence in your personal -just let me finish the question -- your evidence in your personal capacity or the
evidence of the Northwest Institute?

1830.

MR. DAVID BUSTARD: It is the Northwest Institute's evidence.
They actually have a -- we had a contract with them, and the contract is that we
would provide them with the report.

1831.

MR. LANGEN: And Dr. Stanford, I take it your evidence, is it your
personal evidence or is it the evidence of Westcoast Environmental Law?

1832.

DR. JACK STANFORD: I prepared the report. It is my report with
my co-author, Diane Whited, and the information in it is our information that we
generated based on our scientific background and expertise. And the report was
filed as I've just stated.

1833.

MR. LANGEN: And I take it neither of you can provide me with any
indication of what Northwest Institute's views are with respect to this project?

1834.

MR. DAVID BUSTARD: That would have to come from Northwest
Institute's Board and Chair.

1835.

MR. LANGEN: And who's that?

1836.

MR. DAVID BUSTARD: I think the Chairperson is Pat Moss.

1837.

MR. LANGEN: She's also the Executive Director; is that correct?

1838.

MR. DAVID BUSTARD: You know, I don't pay a lot of attention to
the actual titles of people in these things, so you probably know.
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1839.

MR. LANGEN: Is it fair to say that the Northwest Institute opposes
this project?

1840.

MR. DAVID BUSTARD: I think you really have to ask the
Northwest Institute that question. I'm not here to represent them.

1841.

MR. LANGEN: And I take it, Dr. Stanford, you're not here to
represent the Northwest Institute, either?

1842.
1843.

DR. JACK STANFORD: That's correct.
MR. LANGEN: Okay. Dr. Stanford, as a professor and researcher, is
it your view that when publishing scientific reports and articles that any
authorities cited for establishing scientific facts that underlie the thesis in that
report or article should themselves be factually accurate and based on science?

1844.
1845.

DR. JACK STANFORD: Yes, I agree with that.
MR. LANGEN: Would you agree that news articles should not
generally be cited as authority for scientific facts and conclusions that support a
scientific thesis?

1846.

DR. JACK STANFORD: Generally, that's true.

1847.

MR. LANGEN: And Mr. Bustard, as a scientist and professional
biologist, would you agree that news articles are not good authority to support a
scientific thesis?

1848.

MR. DAVID BUSTARD: I agree they're not a good authority, but
sometimes when that's the only information you can get and the issues are very
current, that that's sometimes where you have to go.

1849.

And I can actually point you to the Enbridge -- for example, the
Enbridge recovery report where the only information available for the effects of
the Kalamazoo spill on the -- on the fish populations of the Kalamazoo come -and this is the Enbridge consultants -- had to go to the newspaper reports on the -at Michigan because they couldn't find any information, any technical information
at that time, and that recovery report was prepared fairly recently.
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1850.

MR. LANGEN: Dr. Stanford, we're going to talk about your
evidence. It's Exhibit D155-7-1. I take it you have a copy available to you?

1851.

DR. JACK STANFORD: Could you give me the title that you have
on that report?

1852.

MR. LANGEN: "Analysis of Skeena River Tributaries Downstream
from the Proposed Enbridge Pipeline".

1853.
1854.

DR. JACK STANFORD: Yes, I have that.
MR. LANGEN: And you state that the purpose of your report is to
delineate areas of the Skeena River most vulnerable to potential spills; is that
correct?

1855.
1856.

DR. JACK STANFORD: That's correct.
MR. LANGEN: Now, I just want to understand your purpose a little
more. On page 1 of that report, you identify four physical parameters that will
affect the extent and impact of a spill into a river. These include water velocity
by way of slope of the channel, water volume, geomorphology and the amount
and characteristics of a spill. It's in the second paragraph.

1857.
1858.

DR. JACK STANFORD: Yes, that's what it says.
MR. LANGEN: And if you go to the next page, you also mention
toxicity as an additional physical parameter that affects the impact of a spill into a
river. Is that correct?

1859.

DR. JACK STANFORD: Yes.

1860.

MR. LANGEN: And you would agree that toxicity is a function of
dose and time?

1861.

DR. JACK STANFORD: The degree of toxicity is a function of dose
and time. Chemical can be either toxic or non-toxic, and so it depends on where
you start with what sort of -- sort of chemical you're talking about. But dose and
time does matter.

1862.

MR. LANGEN: And you did not conduct any toxicity analysis of any
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spills into the rivers you considered; is that correct?
1863.
1864.

DR. JACK STANFORD: No. That's correct.
MR. LANGEN: And you did not consider any fate analysis of the
rivers -- of a spill into the rivers you considered; correct?

1865.
1866.

DR. JACK STANFORD: Not in this report.
MR. LANGEN: So you examined the geomorphic character of the
river channels that are discussed in your report; correct?

1867.
1868.

DR. JACK STANFORD: That's right.
MR. LANGEN: And your conclusions are based on how a spilled
product might be distributed in the river channels based on the river channel's
geomorphology; correct?

1869.
1870.

DR. JACK STANFORD: That's right, in this report.
MR. LANGEN: And you did not conduct any spill transport
modelling in the rivers you discuss?

1871.
1872.

DR. JACK STANFORD: Not in this report.
MR. LANGEN: Mr. Bustard, do you have a copy of your evidence
before you?

1873.
1874.

MR. DAVID BUSTARD: I do.
MR. LANGEN: You cite a paper by Swift et al various times in your
evidence, and that report is titled “Pipeline and Tanker Trouble”. Are you
familiar with that report?

1875.

MR. DAVID BUSTARD: What Adobe page is that on, please?

1876.

MR. LANGEN: Adobe pages 9, 28 and 35. Sorry ---

1877.

MR. DAVID BUSTARD: Yeah, I found it here on page 9.
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1878.

MR. LANGEN: Did you conduct any due diligence to determine if
Swift et al published their report -- if the statements that you’re relying on in the
Swift report are accurate? Did you do any due diligence in that regard?

1879.

MR. DAVID BUSTARD: I did with respect to the column separation
section. I didn’t go through the 153 references in Swift et al, but I was
particularly interested in the column separation issues that they raised, and I
believe I went back to the original wording, and it was a presentation in the
congress in terms of the Kalamazoo spill, and their citations seemed accurate on
that.

1880.

It was not our intent to check everything in this paper in terms of
validating all of the references.

1881.

MR. LANGEN: Would you agree that if Swift et al were inaccurate
in respect of statements that they made and that you relied on, that that would
undermine the propositions that you make with respect to Swift?

1882.

MR. DAVID BUSTARD: I don’t think it entirely undermines it
because what we said in our submission is that they discuss a number of issues
related to diluted bitumen. It’s a fairly new topic and they were throwing out a
number of things that in fact they thought were issues with respect to the transport
of diluted bitumen compared to conventional hydrocarbons.

1883.

They may have been incorrect in some of these. It’s very new
information, and it’s my understanding that this very topic is still being actively
investigated, including in the United States right now with the results potentially
coming out in 2013.

1884.

MR. LANGEN: Ms. Niro, if we can have Exhibit D155-6-09?
Thank you. And Adobe page 9. If you can zoom in, please, on the fourth full
paragraph?

1885.

Would you agree, Mr. Bustard, that it says there that:
“Swift [...] discuss added risks with diluted bitumen pipelines
due to rapid corrosion and difficulties of leak detection.”

1886.
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1887.

MR. LANGEN: Okay. And, Ms. Niro, if we can have Exhibit D663-10 put on the screen please? If we can go to Adobe page 6, please?

1888.

THE CHAIRPERSON: Mr. Langen, just while that’s coming up, we
still will take a morning break, and I was thinking around the 10:30 timeframe.
So whenever it works for you with your questions, just let us know.

1889.
1890.

MR. LANGEN: Would you like to do that now, Madam Chair?
THE CHAIRPERSON: Now that I’ve interrupted you, if that’s the
appropriate time, absolutely.
MR. LANGEN: That’s fine.

1891.
1892.

THE CHAIRPERSON: Okay. Let’s take our break now and come
back at 10:40. Thank you, everyone.

--- Upon recessing at 10:27 a.m./L’audience est suspendue à 10h27
--- Upon resuming at 10:41 a.m./L’audience est reprise à 10h41
DAVID BUSTARD: Resumed
JACK STANFORD: Resumed
1893.

THE CHAIRPERSON: Dr. Stanford, it’s Sheila Leggett. I’m just
confirming that you’re back on the line now?

1894.

DR. JACK STANFORD: I am on the line, Madam Chairman, but
I’ve lost the ---

1895.

THE CHAIRPERSON: You’ve lost the WebEx connection; is that
correct, Dr. Stanford?

1896.

DR. JACK STANFORD: That’s correct.

1897.

THE CHAIRPERSON: Well, we can see you.

1898.

DR. JACK STANFORD: Okay, then.

1899.

THE CHAIRPERSON: But you’re not able to see the hearing room.
Is that my understanding?

Transcript

Hearing Order OH-4-2011

Northwest Institute for Bioregional Research Panel
Examination by Mr. Langen
1900.

DR. JACK STANFORD: That’s right.

1901.

THE CHAIRPERSON: Can you see the desktop?

1902.

DR. JACK STANFORD: I can. Let me see if I can reconnect. I am
about back.
THE CHAIRPERSON: Sorry, Dr. Stanford, I wasn’t able to hear

1903.
you.
1904.

DR. JACK STANFORD: I am back.

1905.

THE CHAIRPERSON: You’re back?

1906.

DR. JACK STANFORD: Yes.

1907.

THE CHAIRPERSON: Terrific. Well, welcome back.

1908.

DR. JACK STANFORD: Everything is functioning.

1909.

THE CHAIRPERSON: Thank you very much for confirming that.

1910.

Mr. Langen, please proceed with your questions.

1911.

MR. LANGEN: Thank you, Madam Chair.

--- EXAMINATION BY/INTERROGATOIRE PAR MR. LANGEN:
(Continued/Suite)
1912.

MR. LANGEN: Mr. Bustard, before we continue where we left off,
I’m just wondering whether you can answer this question for me. Would you
agree that Ms. Pat Moss, who is the Executive Director for Northwest Institute
and is a Board Member, is also the coordinator for Friends of Wild Salmon?

1913.

MR. DAVID BUSTARD: I don’t think it’s really my position to talk
about Ms. Moss and what she’s a board member of or not. That’s completely her
business, and I try not to delve into it. I think she has memberships on all kinds of
organizations. She’s a very active person.
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1914.

MR. LANGEN: Okay. And I’m going to be a bit difficult here, but
I’m just going to -- I just want an answer to the question. I didn’t ask you what
you believed. I just wanted to know whether you knew whether or not Ms. Pat
Moss was the coordinator for Wild Salmon?

1915.

MR. DAVID BUSTARD: I know she’s involved in Wild Salmon. I
don’t know if she’s the coordinator or not.

1916.

MR. LANGEN: And did you review the aids to cross that we
provided to you?

1917.

MR. DAVID BUSTARD: I looked at them and I realized that you
were going to be attempting to cross-examine the Northwest Institute and, quite
frankly, I didn’t feel at all that I can speak to the board members or the executive
chair of the Northwest Institute. I can speak to a working agreement that we have
between us.

1918.

MR. LANGEN: So let’s continue where we left off. I’ll get you to -Ms. Niro, if we can pull up Exhibit D66-3-10, please? And if we can go to Adobe
page 6, please?

1919.

Mr. Bustard, I take it you’re familiar with this document as it’s the
Swift document that you cite in your report, correct?

1920.

MR. DAVID BUSTARD: Yes, it is.

1921.

MR. LANGEN: And you are familiar with it?

1922.

MR. DAVID BUSTARD: I did read it and I did refer to it as
discussing some of the problems with leaks and shipment of dilbit, yes.

1923.

MR. LANGEN: Okay. And you rely on it for your statement that
bitumen pipelines have rapid corrosion and difficulties with leak detection,
correct?

1924.

MR. DAVID BUSTARD: I rely on it as a paper that discusses this.

1925.

MR. LANGEN: Okay. If we look at page 6, the first paragraph just
below “Bitumen can weaken pipelines” I’ll get you to review that paragraph to
save some time.
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--- (A short pause/Courte pause)
MR. DAVID BUSTARD: Okay. I’ve read the first paragraph.

1926.
1927.

MR. LANGEN: Okay. And is that the paragraph that you rely on for
your statement in your evidence for which you cite Swift that bitumen pipelines
have added risks due to rapid corrosion?

1928.

MR. DAVID BUSTARD: No, the -- it was the whole discussion that
they put forward and it included corrosion and leaks, and it was a discussion of
acids, temperatures, friction, all those things. These were all potential issues and
we raised them as a paper that actually discussed these issues as potentially
increasing the potential for dilbit to have -- to lead to problems.

1929.

If, in fact, I had had, for example, the USTP report which talked about
leaks and corrosion and the problems that that comprises, I would much rather
have cited that.

1930.

MR. LANGEN: But you cited Swift; correct?

1931.

MR. DAVID BUSTARD: That was what was available to us at the
time of submission of our information in terms of transporting dilbit in pipelines.

1932.

MR. LANGEN: And Mr. Bustard, would you take subject to check
that the term "rapid" does not appear in this paper?

1933.

MR. DAVID BUSTARD: No, I guess I did not if that's -- just let me
check my written part, please.

1934.

I think the implication in their paper that it speeds up the process. I'm
not sure I ---

1935.

MR. LANGEN: Can you show me where in their paper they say that?

1936.

MR. DAVID BUSTARD: I can't. I take "rapid" as meaning it's faster
than a normal hydrocarbon.

1937.

MR. LANGEN: And you'll take subject to check that that paper does
not refer to rapid corrosion?
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1938.

MR. DAVID BUSTARD: Okay. I'll take that.

1939.

MR. LANGEN: And you see that in that paper on the bottom -- the
footnote on the bottom of the paragraph you just read, so it's Footnote 22.

1940.

If we can go to Adobe page 24, please, Madam Niro. And you see that
Footnote 22 is citing "Crandall" and "Gareth", "Non-Conventional Oil Market
Outlook"?

1941.

MR. DAVID BUSTARD: Yes.

1942.

MR. LANGEN: And that's -- if you go back to page 9, that's the
authority that they're citing with respect to corrosion in bitumen pipelines?

1943.

MR. DAVID BUSTARD: It's also in reference to acid
concentrations, I believe.

1944.

MR. LANGEN: Right. But that's the authority they're citing with
respect to corrosion. For that entire paragraph they cite this one document,
"Crandall, Gareth", correct?

1945.

MR. DAVID BUSTARD: I only see the actual reference appearing at
the last sentence.

1946.

MR. LANGEN: Okay. Then let's do it this way.

1947.

Would you agree that if you look at that -- if we go back to that
paragraph, it's Adobe page 6, Ms. Niro. Thank you.

1948.

Would you agree, then, that they don't cite any authority with respect
to corrosion in pipelines? Either they cite no authority or they cite Footnote 22.
Would you agree with that?

1949.

MR. DAVID BUSTARD: They don't cite anything but the first two
sentences, and then they cite the No. 22, reference 22.

1950.

I should point out, Mr. Langen, that these were -- the references to Mr.
Schwab's paper and to the Swift paper were for discussion only and that our paper
actually deals with a pipeline rupture once it enters the river.
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1951.

So the technical details and the -- whether the corrosion is a little faster
or a little slower, whether there's cracks and so on, we pointed these out as
reasons of concern for a full bore rupture of a pipeline.

1952.

So they're not -- we're not relying on these references for our
submission other than the fact that they can lead to issues that we deal with in our
paper.

1953.

MR. LANGEN: So how come you didn't just deal with leaks into a
river? Why did you offer opinions with respect to rapid corrosion?

1954.
1955.

MR. DAVID BUSTARD: I think we did say corrosion and leaks.
MR. LANGEN: I'll draw you to the fourth paragraph on the first
page of your evidence. And you state:
"Swift et al. (2011), discuss added risks with diluted bitumen
pipelines due to rapid corrosion and difficulties of leak
detection. Within this context, our report examines the
consequences of a diluted bitumen spill on river processes, fish
and fish habitat."

1956.
1957.

MR. DAVID BUSTARD: Okay.
MR. LANGEN: Okay. So why would you make reference to "rapid
corrosion and difficulties in leak detection", if you're not offering an opinion on
that?

1958.

MR. DAVID BUSTARD: They set the context for our paper.

1959.

MR. LANGEN: Okay. So is it -- to be clear, then, you're not offering
an opinion with respect to diluted bitumen having a higher corrosion rate than
other oils?

1960.

MR. DAVID BUSTARD: That's correct. We're only citing the
discussion in here. We're not providing -- that's not our analysis in our report. It's
all about once the oil gets in the river.

1961.

MR. LANGEN: So if we were to strike that portion of your evidence,
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it wouldn't affect your decision -- or your opinion.
1962.

MR. DAVID BUSTARD: Well, it would be hard to after reading,
you know, all the problems in terms of leaks and cracks and so on that have come
forward subsequent to that date.

1963.

In my opinion, all it does is it's been verified by real world situation.

1964.

MR. LANGEN: So I take it, then, that your opinion is that there are
added risks with diluted pipelines -- diluted bitumen pipelines.

1965.

MR. DAVID BUSTARD: That would be an opinion. I think there's
-- I mentioned there's investigations going on that impact whether this is a real
case or not.

1966.

MR. LANGEN: I'm not trying to be difficult, but you made a
statement in here in your evidence that you've adopted here today, sir. And you
said, "There are added risks with diluted bitumen pipelines due to rapid corrosion
and difficulties of leak detection."

1967.

And I just want to understand whether or not you agree with that
statement because what you've done is you've cited another document for that
authority and now you're attempting to dismiss it.

1968.

MR. DAVID BUSTARD: Okay. My response is that it's not just
geohazards that are an issue in terms of possibly having a pipeline rupture and
that there are other risks that include corrosion and cracks and so on. And as we
all know, those are real risks and that is put in the context of making sure they
understand it's just not the geohazard issues that can cause a rupture.

1969.

MR. LANGEN: Okay. And would you agree that if we go to the
document, the Swift et al document that you cited for that proposition, that it has
no authority cited with respect to why diluted bitumen pipelines have higher
corrosion rates than conventional pipelines -- conventional crude oil pipelines?

1970.

MR. DAVID BUSTARD: I'm sorry; I cut you off there.

1971.

MR. LANGEN: That's fine.

1972.

MR. DAVID BUSTARD: Probably not waiting long enough to make
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my response.
1973.

But I think they do add additional items like some of the contaminants
that might be in the bitumen that actually may speed this up.

1974.

So there are other issues that they put forward as potentially leading to
corrosion, cracks, those sorts of things. So it's not just strictly the first two
sentences.

1975.

MR. LANGEN: Okay. But you didn't review all of their authorities
in preparing your paper.

1976.

MR. DAVID BUSTARD: No, there were 153 references, and this
was for one sentence providing the context for our paper.

1977.

MR. LANGEN: And can I ask you, if we go to that Footnote 22 in
Exhibit D66-3-10, the Swift document. Do you have a copy?

1978.
1979.

MR. DAVID BUSTARD: I've got one, yeah.
MR. LANGEN: Did you see that document before we provided it to
you as an AQ?

1980.

MR. DAVID BUSTARD: No, I didn't.

1981.

MR. LANGEN: Madam Niro, if we could go to Adobe page 6 of the
document that you have on the screen, please. And if you can go a little further
down the page, please? Thank you.

1982.

So Mr. Bustard, you just indicated that you're basically relying on this
entire document to make the statement that you've made on page 1 of your
evidence with respect to corrosion.

1983.

I'll get you to read the sentence on the start of the last full paragraph,
the first sentence of the last full paragraph of that page.

1984.

MR. DAVID BUSTARD: As I mentioned before, I did verify the
reference that I was particularly interested in which was with column separation
and did go to the detailed information that they referred to ---
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1985.

MR. LANGEN: So I -- I take it then, sir, that you didn’t -- I’m going
to read the sentence:
“As thick diluted bitumen moves through pipelines, it creates
significant friction, which heats the mixture to very high
temperatures and promotes corrosion.”

1986.

And that’s Footnote 26.

1987.

Did you refer or review Footnote 26, the authority cited there?

1988.

MR. DAVID BUSTARD: Can you identify what it is or should I go
to it?

1989.

Oh, I looked at that last night after you provided it.

1990.

MR. LANGEN: So again -- after we provided it.

1991.

MR. DAVID BUSTARD: That’s correct.

1992.

MR. LANGEN: Thank you.

1993.

So of the 133, I think that’s the number you’ve provided citations in
this document that you referred to in your report, you only looked at one citation?

1994.

MR. DAVID BUSTARD: I doubt, that but, you know, it was ---

1995.

MR. LANGEN: You keep referring to the -- the citation ---

1996.

MR. DAVID BUSTARD: The column separation?

1997.

MR. LANGEN: The column separation.

1998.

MR. DAVID BUSTARD: Yeah.

1999.

It was a year and a half ago, so for me to exactly remember if I went to
some of the other submissions, I suspect I probably did but I certainly didn’t
investigate all 153.

2000.
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2001.

Did you review 10 of them?

2002.

MR. DAVID BUSTARD: I don’t think I could give you an idea.

2003.

MR. LANGEN: So you took them at face value.

2004.

MR. DAVID BUSTARD: I took their discussion as pointing out
interesting aspects of the transport of dilbit in the pipeline.

2005.

I didn’t -- I’m not saying that their information is 100 percent correct.
I don’t think I have the ability to actually verify some of the situations, of course,
that would arise, so …

2006.

MR. LANGEN: So you took them at face value.

2007.

You didn’t verify them, you took them at ---

2008.

MR. DAVID BUSTARD: I took the discussion at face value.

2009.

These are issues ---

2010.

THE CHAIRPERSON: In order for this to proceed in a respectful
manner, I would ask each of you to, please, wait until the other one is finished
either asking or answering the question so that we can have a questioning period
that’s decorous.

2011.

MR. DAVID BUSTARD: Okay, I’m sorry.

2012.

MR. LANGEN: My apologies, Madam Chair.

2013.

If we can go to Exhibit D155-6-9, Ms. Niro, please? And if we can go
to Adobe page 35, please?

2014.

And if we go down a little lower, right there, thank you, Ms. Niro.

2015.

Mr. Bustard, the second full paragraph starts with -- I’ll just read it:
“Given the potential for a pipeline failure along [the] Morice
River (as outlined in Schwab, […] and Swift et al., 2011)…”
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2016.

Do you see that?

2017.

MR. DAVID BUSTARD: I do.

2018.

MR. LANGEN: Okay, can you square this for me?

2019.

Here, you’ve indicated that there is potential for a pipeline failure, yet
earlier, you indicated that your report, the purpose of it, was simply to
demonstrate that once there was a spill what the effects would be.

2020.
2021.

Can you square that for me?
MR. DAVID BUSTARD: The way I would square it is -- is in the
context that, in fact, the rupture could happen based on these submissions, then
we proceed with -- with the potential for the oil getting into the river.

2022.

So there ---

2023.

MR. LANGEN: So again ---

2024.

MR. DAVID BUSTARD: Sorry ---

2025.

MR. LANGEN: So again, you relied on Swift et al. for the
proposition that there could be a failure of the pipeline.

2026.

MR. DAVID BUSTARD: I did -- did reference them.

2027.

I could have referenced probably other sources that maybe would be
more reliable and I suspect that the U.S. Transportation -- U.S. Transportation
Safety Board report would be probably the best solid information that is available
now because of their thorough investigation of these issues.

2028.

MR. LANGEN: But you -- you cited Swift and, again, you took it at
face value.

2029.

MR. DAVID BUSTARD: That’s correct.

2030.

MR. LANGEN: And you also cite Schwab 2011; correct?
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2031.

MR. DAVID BUSTARD: That’s correct.

2032.

MR. LANGEN: Okay.

2033.

Would you take ---

2034.

THE CHAIRPERSON: Dr. Stanford, are you still with us?

--- (No answer/Aucune réponse)
THE CHAIRPERSON: We’ll need to -- to have him dial back in.

2035.

--- (A short pause/Courte pause)
2036.

THE CHAIRPERSON: So we’re getting an extra little break this
morning, two extra little breaks. I want you to note that for maybe future
banking.

--- (Laughter/Rires)
--- (A short pause/Courte pause)
2037.

THE CHAIRPERSON: Dr. Stanford, it’s Sheila Leggett. Are you
back with us?

2038.

DR. JACK STANFORD: Yes, sorry.

2039.

THE CHAIRPERSON: That’s okay, thank you very much.

2040.

Mr. Langen, I believe you were asking a question?

2041.

MR. LANGEN: Thank you.

2042.

So you cited in this -- for this statement, the potential for pipeline
failure, you’ve cited both Schwab and Swift; do you agree?

2043.

MR. DAVID BUSTARD: That’s correct.

2044.

MR. LANGEN: Okay.
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2045.

And if we go back to Exhibit D66-3-10, Adobe pages 12 and 13
please, Ms. Niro?

2046.

And, Ms. Niro, we need to go to the paragraph underneath that picture
on the right, thank you.

2047.

Mr. Bustard, the last sentence on the right-hand column of that page
starts with: “The proposed pipeline route”. I’ll get you to review that sentence
and then it carries over onto the next page.

2048.
2049.

MR. DAVID BUSTARD: Go ahead. Go ahead.
MR. LANGEN: But would you agree that this is the portion of the
report that you’re relying on with respect to the potential for a leak on the
pipeline?

2050.

MR. DAVID BUSTARD: For the potential of a geo-hazard along the
pipeline?

2051.

Mr. Schwab’s report, I think there are other places in the report where
he discusses specific items on the Morice and I personally have actually witnessed
slope stability issues along this section of the report.

2052.

I mean, I have worked out there. The road slumps away. It’s unstable
terrain in some of the places where the roads are right now which is close to the
pipeline route.

2053.

MR. LANGEN: And you’re a fisheries biologist; correct?

2054.

MR. DAVID BUSTARD: Well, I’m a fisheries, land use, I got to
drive the roads and I’m dealing with people -- in fact, I was helping in the repair
at the base of the slope stability issues with the Riprap placements that were put in
the Morice River and looking at the methods that they could apply that would
minimize the impacts on the steelhead and the bow trout.

2055.

They were wintering immediately downstream from the slope stability
problem and that was right near Owen Creek.

2056.

MR. LANGEN: Maybe we can save some time, would you agree that
Swift et al. cite Mr. Schwab for the statement that the proposed pipeline route also
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follows known unstable parts of the Morice River Valley?
2057.

MR. DAVID BUSTARD: Quite frankly, I didn’t go through the part
in Swift and al. that dealt with the slope stability because I had been reviewing
Mr. Schwab’s report directly and I’d looked at some of the work from Mr.
Gertsma.

2058.
2059.

So I was reading the papers directly.
MR. LANGEN: So when you cited Swift et al. here along with
Schwab in your evidence, at Adobe page 30 -- or 27 ---

2060.

MR. DAVID BUSTARD: I was citing Mr. Schwab’s paper.

2061.

MR. LANGEN: But you also cited Swift. I’m just trying to
understand ---

2062.
2063.

MR. DAVID BUSTARD: Oh no -- well, Swift cited him as well.
So I’m not -- I’m not citing Schwab through Swift. I’m directly citing
Mr. Schwab.

2064.

MR. LANGEN: Okay, so you agree then that Swift cites Schwab as
well?

2065.

MR. DAVID BUSTARD: I know they have a section slope -- slope
stability so, yes, I’m sure they did.

2066.

They have pictures I think that Mr. Schwab had.

2067.

MR. LANGEN: Okay.

2068.

And would you agree that they cite -- if you go to the footnote -- I’ll
do it this way.

2069.

Would you agree that your citing Swift, Swift is citing Schwab, and -and they’re citing the same report that’s the evidence of Northwest Institute that’s
filed here today?

2070.

MR. DAVID BUSTARD: I don't know. I'd have to check the title on

Transcript

Hearing Order OH-4-2011

Northwest Institute for Bioregional Research Panel
Examination by Mr. Langen
the paper that Swift has actually cited and see if it collaborates with us, as
Mr. Schwab has written quite a few papers on landslides in the area.
2071.

MR. LANGEN: Okay, let's do it the hard way then. Ms. Niro, if we
can go to Adobe pages 26 and 27, in Exhibit D66-3-10, please?

2072.

MR. DAVID BUSTARD: Mr. Langen, that paper from Schwab that
I'm citing is Hill Slope and Fluvial Processes along the Proposed Pipeline
Corridor, Burns Lake to Kitimat, West Central, B.C. So that may save a question
or two.

2073.

MR. LANGEN: And that's the same evidence that was filed by
Northwest Institute as Exhibit D155-13-2; correct?

2074.

MR. DAVID BUSTARD: I believe so.

2075.

MR. LANGEN: Thank you. Ms. Niro, sorry, if we can go to Adobe
page 26 and 27, and if we can go to Footnotes 94, 95 and 96.

2076.

And I'll get you to read those, Mr. Bustard, and I'll get you to confirm
that in this instance Swift et al. is citing the same report that was filed by
Northwest Institute and authored by Mr. Schwab?

2077.

MR. DAVID BUSTARD: That's correct.

2078.

MR. LANGEN: Thank you.

2079.

So Mr. Schwab is the root of the authority cited by both yourself and
ForestEthics for the risk that this potential pipeline -- that there is a risk for a
potential pipeline failure at the Morice; correct?

2080.

MR. DAVID BUSTARD: That's correct.

2081.

MR. LANGEN: And you agree -- would you agree that if the risks
identified by Mr. Schwab are reduced or less than he perceives, the risk of a spill
into the Morice River would be reduced?

2082.

MR. DAVID BUSTARD: If they're in fact reduced then the risk of a
spill would be reduced, but from what I've seen of the proposed new route on the
Morice, I haven't seen any geohazard assessments or -- done on that part. So it's
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difficult for me to say that -- to speak on this. I don't believe that Mr. Schwab has
done an assessment of that as well.
2083.
2084.

MR. LANGEN: Ms. Niro, if we can have B101-6 brought up, please?
Now, I believe this is the reroute that you were just referring to,
Mr. Bustard, is that correct?

2085.

MR. DAVID BUSTARD: The red line, I believe, is the new
Route V.

2086.

MR. LANGEN: Right. And you were in the room sitting next to
Mr. Overstall when he cross-examined Northern Gateway with respect to this
route; correct?

2087.

MR. DAVID BUSTARD: That's correct.

2088.

MR. LANGEN: And you would agree that Northern Gateway's
evidence was that the reroute shown in red, and the earlier route shown in yellow,
is -- the reroute is approximately 3 kilometres south of the previous route?

2089.

MR. DAVID BUSTARD: It varies. I think it's between 2 and
3 kilometres difference. That changes as you approach the Morice River on the -farther along on the pipeline.

2090.

MR. LANGEN: And you would agree that the further away from a
pipe -- or the further away from the river the pipeline is the less likely -- sorry, the
amount of oil that may spill into the river probably reduces; correct?

2091.

MR. DAVID BUSTARD: Probably, but we don't really have the
information here to make that assessment. I mean, perhaps there is some
geohazard in there that has not been identified. One would tend to think that as
you move back from the river, it's better, it gives you more time, but without all
the supporting documentation we may not be correct.

2092.

And, you know, I could add to that that if we're 2 kilometres back
from the river versus 4 kilometres back from the river we still run the risk, if
there's a rupture on that pipeline, of a fairly rapid movement of hydrocarbons
down into the main stem river, which is the area that we're concerned about, most
concerned about.

Transcript

Hearing Order OH-4-2011

Northwest Institute for Bioregional Research Panel
Examination by Mr. Langen
2093.

I remind you that the Talmadge Creek spill on -- at Michigan was
3 kilometres back from the river into a wetland and down the creek.

2094.

MR. LANGEN: And do you have any details with respect to the
emergency response that was undertaken in that spill?

2095.

MR. DAVID BUSTARD: Oh, I certainly do. We all have the
Transportation Safety Board and I actually read the factual report as well. I know
they had 33 control points along there and I suspect they collected a fair bit of the
water on -- of the oil on Talmadge, but a lot of it got into the Kalamazoo River.

2096.

There were a lot of problems with the way the response went, in terms
of actually collecting it, and Talmadge Creek is actually a very low gradient
meandering creek. The creeks on this side of the Morice, as you can see from the
typography, are actually much higher gradient, and we would expect that if there
was spill, for example, on Benton Creek or on Lamprey Creek, that in fact those
hydrocarbons could move very rapidly down into the Morice River, even from
4 kilometres away.

2097.

And I'll actually add one bit more information on that is the
hydrocarbon -- the theoretical hydrocarbon spill that was submitted in Volume 7,
I think it was 7(b), on the Crooked River, where it was 4 kilometres from the lake,
and the estimated time, based on the oil map projections presented in the report,
was 45 minutes. So something happening 4 kilometres up on Lamprey Creek in
high flow in the late summer could rapidly end up being in the Morice River.

2098.

MR. LANGEN: Would you agree that this reroute is a better route
from a spill perspective than the earlier route?

2099.

MR. DAVID BUSTARD: I would agree that the distance back is
helpful. I don't know what the geohazards are. I do know that by moving this
route upstream on the Morice River an additional 2 kilometres, we're moving to a
site where I don't think there's any information in terms of the suitability of
actually going under the river.

2100.

And I do know that there is an island immediately downstream, a very
complex island, that is heavily used by chinook, steelhead, coho and pink salmon,
and that information has come from multiple snorkel surveys through that section
of river throughout the year.
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2101.

MR. LANGEN: Thank you for your evidence, sir, but this is a better
route from a spill perspective than the earlier route, yes or no?

2102.
2103.

MR. DAVID BUSTARD: I can't say.
MR. LANGEN: Mr. Bustard, earlier you indicated that you had done
some work for PNG?

2104.

MR. DAVID BUSTARD: That's correct.

2105.

MR. LANGEN: And you indicated that you had done that in 1974?

2106.

MR. DAVID BUSTARD: The first work I did was the year I arrived
in Smithers as a habitat protection biologist, and part of my job was dealing with
pretty well everything that went on in terms of land use, whether it's forestry,
railroad or gas lines. And I dealt with ruptures on the PNG line that occurred
during a flood event in October -- late October 1974.

2107.

MR. LANGEN: Madam Chair, that concludes my questioning.

2108.

THE CHAIRPERSON: Thank you, Mr. Langen.

2109.

Dr. Stanford and Mr. Bustard, the Panel has no questions for you.

2110.

Do you have any re-direct, Mr. Overstall?

2111.

MR. OVERSTALL: No questions, Madam Chair.

2112.

THE CHAIRPERSON: I want to thank both of you for participating
in providing the evidence that you've provided in this proceeding.

2113.

Dr. Stanford, we hope you enjoy the warm temperatures. Thank you
to both of you.

2114.

DR. JACK STANFORD: Thank you very, Madam Chairman. Good
luck to the Panel. Thank you.

2115.
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2116.

MR. DAVID BUSTARD: Thank you very much for having the
opportunity to appear here.

2117.

THE CHAIRPERSON: Thank you.

--- (Witnesses are excused/Les témoins sont libérés)
2118.

THE CHAIRPERSON: We will now call the Government of
Canada, Panel Number 1.

2119.

And as they are coming up and getting settled, I'll just ask Ms. Niro for
an AQ number for -- oh, they weren't referred to in the -- okay, thank you. I
thought I heard -- strike that...

--- (A short pause/Courte pause)
2120.

THE CHAIRPERSON: Mr. Shaw, is it you I should be turning my
attention to as far as guiding through this Panel?

2121.

MR. SHAW: For the moment and will be passing off some
responsibilities to Ms. Anderson who’s sitting to my left.

2122.

I’ll start, however, if ---

2123.

THE CHAIRPERSON: Thank you.

2124.

So you will need to help us understand who’s joining remotely and
that aspect as well.

2125.

And the other thing I’ll do right now just to hopefully help move the
process of swearing the witnesses along is that I can confirm that we’ve not
received any objections to qualifying any of the experts who you may be
proposing to qualify as experts on this Panel.

2126.

So rather than calling for comments on the qualifications of each
proposed witness of this Panel, I would ask parties to come forward if they wish
to make comments on any of the proposed experts, as they’re being presented by
the counsel.
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2127.

So we’ll proceed on that basis.

2128.

MR. SHAW: All right, thank you. Madam Chair.

2129.

I’ll commence by introducing myself perhaps more formally than was
done yesterday. My name is Jim Shaw. I’m counsel with the Department of
Justice and the Attorney General of Canada, representing the Government
participants that are before you today.

2130.

This is the first panel, the Environmental Effects Panel, and on the
Panel are representatives from three of the Government participant groups
involved in these proceedings, that is: Environment Canada, the Department of
Fisheries and Oceans and Natural Resources Canada.

2131.

Just for information, for the following Panel, we will have in addition
a Transport Canada and the Aboriginal Affairs and Northern Development
witnesses. But for the moment, for Panel 1, it’s Environment, Fisheries and
Oceans, and Natural Resources.

2132.

As I indicated, my colleague, Dana Anderson, is to my left. Ms.
Anderson will be undertaking the introduction of our witnesses, including
identifying those who are present and those who are appearing by remote process.

2133.

Other colleagues assisting in this process, who have been involved in
these proceedings since commencement are Kirk Lambrecht, Brendan Friesen,
and Sarah Bird.

2134.

I’d like to present just a little bit of background, if I will, on the
exhibits that have been filed, just for information. Exhibit E9-53-2 contains the
previous witness list that was originally filed and is connected there with a large
CV package of witnesses.

2135.

The next exhibit is E9-53-3. That is the older version of the witness
list that contained statements of issues. Each name had a statement of issue
connected with it and that was filed some, I think, short time ago.

2136.

However, circumstances changed and we filed a further exhibit which
is E9-54-2. That is a revised witness list and contains updated statement of issues
and it contains as well, an additional CV for added witnesses, one of which is
Bernard Vigneault, V-I-G-N-E-A-U-L-T, and Dr. Judith Beck, B-E-C-K.
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2137.

A further revision is found in Exhibit 9-54-3. That is a revised CV for
Michael Engelsjord who is present at this Panel today. Mr. Engelsjord is with
Fisheries and Oceans. And Exhibit E9-54-4 is a witness responsibility list, a
fairly extensive document that was filed. It lists all the government participant
filed evidence and it assigns a witness panel to answer questions on that evidence.

2138.

So that is the current state of documentation respecting the number of
witnesses that we have for this first Panel.

2139.

Following the swearing in, affirmation of witnesses, Ms. Anderson
will introduce the witness panel, as I indicated. I would bring the Panel’s
attention to one filed errata. It was filed several weeks ago. That is Exhibit E947. That was filed by Fisheries and Oceans and that will become part of the
evidence adopted by the Department of Fisheries and Oceans.

2140.

Now, as we indicated earlier today and I just want to reconfirm that,
by later this afternoon we ought to have present, in the room, the entire first and
second panel. The two panellists who would be on the second Panel are, as we
speak, winging their way from Vancouver and they ought to be here by earlier -early this afternoon.

2141.

Now, we indicated earlier as well, that Stephen Virc and Catherine
Neilson who are the two boreal caribou expert witnesses, will be present on
November 26th and their presence, at that time, has been agreed to by counsel for
the one intervenor which has indicated a desire to cross-examine on boreal
caribou.

2142.

A further witness who is on the list but who will not be here is Bonnie
Antcliffe, that is A-N-T-C-L-I-F-F-E. Ms. Antcliffe would be a DFO witness.
She was originally designated as the DFO table lead on this Panel but her role will
be taken up by Mr. Engelsjord and Mr. Engelsjord is present.

2143.

Two other variations or substitutions, if you will, Kami Ramcharan
who is on the witness list with NRCan, that is Natural Resources, is not available.
However, any questions that would be directed to Ms. Ramcharan will be handled
by Dr. Judy Beck; so there is not a gap in the ability of this Panel to answer
questions.

2144.
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Resources Canada, is not here at this time. She will be available in the afternoon
session but, unfortunately, is not available for the extended session into the
evening. In any event, witness Bernard Vigneault will be able to deal with any
questions that are directed toward Ms. Kirkwood.
2145.

I think I’ve got that correct. If one of my colleagues tells me later on
that I slipped into the weeds then we’ll make an appropriate amendment and
announcement at that time.

2146.

Madam Chair, if I might, I have a brief statement that I would like to
make in respect of media.

2147.

The government participant witnesses are here to provide expert or
specialist information or knowledge to the Panel. Out of respect for the Panel
process, these witnesses will not be granting interviews to media.

2148.

Media who may wish to follow the testimony of government
participant witnesses may do so via the live webcast and via the daily transcript.
Should the evidence of government participants relate to documents, all of these
documents are in the Panel record and are available to the public via the Panel
registry.

2149.

I think it would be the time now, and appropriate, to have Madam Niro
swear in the witnesses that we have present and those who are appearing by
remote process.

2150.

Thank you.

MICHAEL ENGELSJORD: Affirmed
TRACEY SANDGATHE: Affirmed
ANDRÉE BLAIS-STEVENS: Affirmed
JOHN CASSIDY: Affirmed
JOHN CLARKE: Sworn
LAURA MACLEAN: Affirmed
CAROLINE CAZA: Sworn
BARRY SMITH: Affirmed
AILISH MURPHY: Affirmed
BRADLEY FANOS: Affirmed
ALASDAIR BEATTIE: Affirmed
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STEVEN TAYLOR: Affirmed
ELIZABETH CAMPBELL: Affirmed
DOUGLAS MAYNARD: Affirmed
LUCY REISS: Affirmed
CORAL DESHIELD: Affirmed
PAUL GREGOIRE: Affirmed
JUDITH BECK: Affirmed
BERNARD VIGNEAULT: Affirmed
--- (A short pause/Courte pause)
2151.

THE REGULATORY OFFICER: Hi, I’m Louise Niro, the
Regulatory Officer, and I’d like to swear in the people that are on the phone.

ANDRÉ BREAULT: Sworn
MANON LALONDE: Sworn
JUNE RIFKIN: Sworn
2152.

THE REGULATORY OFFICER: Do we have Donna Kirkwood?
Is Donna Kirkwood on the phone?

2153.

THE CHAIRPERSON: I understood she was only available Friday
afternoon. Is that correct?

2154.

THE REGULATORY OFFICER: Yes, okay.

2155.

MS. ANDERSON: Good morning, Madam Chair, Members of the
Panel.

2156.

I would propose before the lunch break to introduce you to the
witnesses and qualify them as experts as necessary. I’ll start to my immediate left
here.

--- EXAMINATION BY/INTERROGATOIRE PAR MS. ANDERSON:
2157.

MS. ANDERSON: Ms. Ailish Murphy, you’re an Environmental
Assessment Officer with the Canadian Wildlife Service of Environment Canada?

2158.
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2159.

MS. ANDERSON: And you are here to speak to issues related to
species at risk and migratory birds on behalf of Environment Canada?

2160.
2161.

MS. AILISH MURPHY: Yes.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you or under
your direction and control and that it’s accurate, to the best of your knowledge
and belief?

2162.
2163.

MS. AILISH MURPHY: Thank you.
Dr. Barry Smith, you’re the Regional Director of the Pacific and
Yukon Region with the Canadian Wildlife Service of Environment Canada?

2164.
2165.

DR. BARRY SMITH: That is correct.
MS. ANDERSON: And you’re here to speak to issues related to
species at risk and migratory birds on behalf of Environment Canada?

2166.
2167.

DR. BARRY SMITH: Correct.
MS. ANDERSON: Okay. Your curriculum vitae was filed as part of
Exhibit E9-53-2 in this proceeding. Can you confirm that it was prepared by you
and is accurate, to the best of your knowledge and belief?
DR. BARRY SMITH: That’s true.

2168.
2169.

MS. ANDERSON: Dr. Carolyn Caza, you’re the Executive Director
of the Environmental Assessment and Marine Programs with Environment
Canada?
DR. CAROLYN CAZA: Yes, that’s right.

2170.
2171.

MS. ANDERSON: And you have been authorized by Environment
Canada to act as the lead for Environment Canada’s witnesses on the
environmental effects witness panel?

2172.
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2173.

MS. ANDERSON: And you will be speaking generally to the written
evidence of Environment Canada as it relates to environmental assessment issues?

2174.
2175.

DR. CAROLYN CAZA: Yes.
MS. ANDERSON: Do you have a copy before you of the Federal
Government Participants Witness Panel Responsibility Chart, which is Exhibit
E9-54-4?

2176.
2177.

DR. CAROLYN CAZA: Yes, I do.
MS. ANDERSON: Okay. And can you confirm that you’ve
reviewed the evidence attributed to Environment Canada in this exhibit?

2178.
2179.

DR. CAROLYN CAZA: Yes, I have.
MS. ANDERSON: Can you confirm that Environment Canada’s
evidence that you have reviewed was prepared by Environment Canada and that
it’s accurate, to the best of your knowledge and belief?

2180.
2181.

DR. CAROLYN CAZA: Yes, I can.
MS. ANDERSON: And have you been authorized by Environment
Canada to adopt this evidence as part of Environment Canada in this proceeding?

2182.
2183.

DR. CAROLYN CAZA: Yes, I have.
MS. ANDERSON: Okay. And do you now adopt this evidence on
behalf of Environment Canada?

2184.
2185.

DR. CAROLYN CAZA: Yes, I do.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you and is
accurate, to the best of your knowledge and belief?

2186.

DR. CAROLYN CAZA: Yes, I can.

2187.

MS. ANDERSON: Thank you.
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2188.

Laura Maclean, you are the Head of Environmental Assessment with
Environment Canada?
MS. LAURA MACLEAN: In the B.C. Region, yes, that’s correct.

2189.
2190.

MS. ANDERSON: Okay. And you’re here to speak to issues related
to environmental assessment on behalf of Environment Canada?

2191.
2192.

MS. LAURA MACLEAN: Yes.
MS. ANDERSON: Your curriculum vitae was filed as part as part of
Exhibit E9-53-2 in this proceeding. Can you please confirm that it was prepared
by you and is accurate, to the best of your knowledge and belief?

2193.

MS. LAURA MACLEAN: Yes, I can. Yes, it is.

2194.

MS. ANDERSON: Mr. John Clarke, you are the Director of
Environmental Assessment with Natural Resources Canada?
MR. JOHN CLARKE: That’s correct.

2195.
2196.

MS. ANDERSON: And you have been authorized by Natural
Resources Canada to act as the lead for Natural Resources Canada’s witnesses on
this panel?
MR. JOHN CLARKE: Yes, that’s correct.

2197.
2198.

MS. ANDERSON: You will be speaking generally to the written
evidence of Natural Resources Canada as it relates to their review of this project?

2199.
2200.

MR. JOHN CLARKE: I can, correct.
MS. ANDERSON: And do you have a copy before you of the
Federal Government Participants Witness Panel Responsibilities Chart, filed as
Exhibit E9-54-4?

2201.
2202.

MR. JOHN CLARKE: Yes, I do.
MS. ANDERSON: Can you confirm that you have reviewed the
evidence attributed to Natural Resources Canada in that exhibit?
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2203.
2204.

MR. JOHN CLARKE: I have.
MS. ANDERSON: And can you confirm that that evidence was
prepared by Natural Resources Canada and is accurate, to the best of your
knowledge and belief?

2205.
2206.

MR. JOHN CLARKE: Yes, it is.
MS. ANDERSON: Have you been authorized by Natural Resources
Canada to adopt this evidence as part of their evidence in this proceeding?

2207.

MR. JOHN CLARKE: Yes, I have.

2208.

MS. ANDERSON: And do you now adopt the evidence?

2209.

MR. JOHN CLARKE: I do.

2210.

MS. ANDERSON: And your curriculum vitae was filed as part of
Exhibit E9-53-2 in this proceeding. Can you confirm that it was prepared by you
and is accurate?

2211.
2212.

MR. JOHN CLARKE: It was. It is.
MS. ANDERSON: Dr. John Cassidy, you’re a Research Scientist of
Seismic Hazards with the Earth Sciences Sector of Natural Resources Canada?
DR. JOHN CASSIDY: Yes, that’s correct.

2213.
2214.

MS. ANDERSON: And you’re here to speak to issues related to
seismic hazards along the proposed pipeline corridor and adjacent areas on behalf
of Natural Resources?

2215.
2216.

DR. JOHN CASSIDY: Correct.
MS. ANDERSON: Your curriculum vitae was filed as a part of
Exhibit E9-53-2 in this proceeding. Can you confirm that it was prepared by you
and is accurate?

2217.
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2218.

MS. ANDERSON: Madam Chair, Dr. Cassidy is being tendered
today as an expert in the area of earthquake seismology, and we would ask that he
be so qualified at this point.

2219.

THE CHAIRPERSON: Good morning. It is still good morning?
Yeah, good morning, Dr. Cassidy. Can you let us know if you have provided
expert evidence in front of regulatory tribunals before?
DR. JOHN CASSIDY: No, I haven’t.

2220.
2221.

THE CHAIRPERSON: Ms. Anderson, the Panel accepts Dr.
Cassidy as an expert to provide opinion evidence in the areas that you’ve outlined.

2222.
2223.

MS. ANDERSON: Thank you, Madam Chair.
Dr. Andrée Blais-Stevens, you are a Research Scientist of Geohazards, Landslides, with the Earth Sciences Sector of Natural Resources Canada?

2224.
2225.

DR. ANDRÉE BLAIS-STEVENS: Yes.
MS. ANDERSON: And you’re here to speak to issues related to
landslides and geo-hazards on behalf of Natural Resources Canada?

2226.
2227.

DR. ANDRÉE BLAIS-STEVENS: Yes.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you and that
it is accurate?

2228.

DR. ANDRÉE BLAIS-STEVENS: Yes, yes.

2229.

MS. ANDERSON: And Madam Chair, Dr. Blais-Stevens is being
tendered as an exhibit in the -- sorry, as an expert in the area -- I’m not tendering
her as an exhibit -- as an expert in the area of landslides and would ask that she be
so qualified at this point.

2230.

THE CHAIRPERSON: And Dr. Blais-Stevens, have you testified
before in front of a regulatory tribunal?
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DR. ANDRÉE BLAIS-STEVENS: I’ve never, no.

2231.
2232.

THE CHAIRPERSON: This looks like a new experience for many
people on this panel ---

2233.

DR. ANDRÉE BLAIS-STEVENS: Yes.

2234.

THE CHAIRPERSON: --- potentially.

2235.

Ms. Anderson, the Panel accepts Dr. Blais-Stevens as an expert to give
opinion evidence in the areas you’ve identified.

2236.
2237.

MS. ANDERSON: Thank you, Madam Chair.
Ms. Tracey Sandgathe, you’re the Manager of Environmental
Assessment and Major Projects Unit at Fisheries and Oceans Canada?
MS. TRACEY SANDGATHE: That’s correct, in Pacific Region.

2238.
2239.

MS. ANDERSON: Okay. And you’re here today to speak to issues
related to the application of the Species at Risk Act as well as related policy,
operational procedures and processes on behalf of Fisheries and Oceans Canada?

2240.
2241.

MS. TRACEY SANDGATHE: That is correct.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you and that
it is accurate?

2242.

MS. TRACEY SANDGATHE: Yes.

2243.

MS. ANDERSON: Thank you.

2244.

Mr. Michael Engelsjord, you are the Habitat Regulatory Team Lead of
the Habitat Management Program with Fisheries and Oceans Canada?
MR. MICHAEL ENGELSJORD: That’s right. For DFO’s Pacific

2245.
Region.
2246.
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Fisheries and Oceans Canada to act as the lead for DFO witnesses on this panel?
MR. MICHAEL ENGELSJORD: That’s right.

2247.
2248.

MS. ANDERSON: And you will be speaking generally to the written
evidence of Fisheries and Oceans Canada specifically as it relates to the
application of legislation, policy and DFO’s review of this project?
MR. MICHAEL ENGELSJORD: That’s correct.

2249.
2250.

MS. ANDERSON: Do you have a copy before you of Exhibit E9-544, which is the Federal Government Participants Witness Panel Responsibility
List?
MR. MICHAEL ENGELSJORD: I don’t actually, but I’m familiar

2251.
with it.
2252.

MS. ANDERSON: I wonder if someone might pass him a copy just
for his reference. Thank you.

2253.

MR. MICHAEL ENGELSJORD: I do now.

2254.

MS. ANDERSON: Thanks. And can you confirm that you have
reviewed the evidence in this document that is related and attributed to
Department of Fisheries and Oceans Canada?

2255.

MR. MICHAEL ENGELSJORD: I can, except for the part that’s
attributed to Canadian Coast Guard.

2256.

MS. ANDERSON: Okay. And can you confirm that Fisheries and
Oceans' evidence, with the exception of the Canadian Coast Guard portions, is
accurate, to the best of your knowledge and belief?

2257.
2258.

MR. MICHAEL ENGELSJORD: Yes, I can.
MS. ANDERSON: And have you been authorized by Fisheries and
Oceans Canada to adopt that evidence today?

2259.
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2260.

MS. ANDERSON: And do you now adopt that evidence?

2261.

MR. MICHAEL ENGELSJORD: I do.

2262.

MS. ANDERSON: Your updated curriculum vitae was filed as part
of Exhibit E9-54-3 in this proceeding. Can you confirm that that was prepared by
you and is accurate?

2263.

MR. MICHAEL ENGELSJORD: Yes, I can.

2264.

MS. ANDERSON: And Madam Chair, Mr. Engelsjord is being
tendered as an expert today in the areas of fish habitat biology and the impacts of
project development on fish and fish habitat.

2265.

THE CHAIRPERSON: And Mr. Engelsjord, have you given
evidence before a regulatory tribunal previously?

2266.

MR. MICHAEL ENGELSJORD: No, I haven’t.

2267.

THE CHAIRPERSON: Ms. Anderson, the Panel accepts Mr.
Engelsjord as an expert to give opinion evidence in the areas you’ve outlined.

2268.
2269.

MS. ANDERSON: Thank you.
Moving back to the second row now, to my immediate left, I’ll
introduce Mr. Paul Gregoire. You are an Environmental Assessment Officer with
the Canadian Wildlife Service of Environment Canada?
MR. PAUL GREGOIRE: That’s correct.

2270.
2271.

MS. ANDERSON: And you’re here to speak to issues related to
species at risk and migratory birds?
MR. PAUL GREGOIRE: That’s correct.

2272.
2273.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you and that
it is accurate?

2274.
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accurate.
2275.

MS. ANDERSON: And, Ms. Coral DeShield, you are the head of the
Programming and Planning Coordination Unit with the Canadian Wildlife Service
of Environment Canada?
MS. CORAL DeSHIELD: That’s correct.

2276.
2277.

MS. ANDERSON: And you’re here today to speak to issues related
to species at risk and migratory birds on behalf of Environment Canada?
MS. CORAL DeSHIELD: That’s correct.

2278.
2279.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you and that
it is accurate?

2280.
2281.

MS. CORAL DeSHIELD: Yes, and yes.
MS. ANDERSON: Ms. Lucy Reiss, you are a Senior Terrestrial
Habitat Planner with the Canadian Wildlife Service of Environment Canada?
MS. LUCY REISS: That’s correct.

2282.
2283.

MS. ANDERSON: And you are here to speak to issues related to the
federal recovery planning for woodland caribou southern mountain population on
behalf of Environment Canada?

2284.
2285.

MS. LUCY REISS: Correct.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you and is
accurate?

2286.
2287.

MS. LUCY REISS: Yes to both.
MS. ANDERSON: And, Madam Chair, Ms. Reiss is being tendered
as an expert in the area of recovery planning for the woodland caribou southern
mountain population.
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2288.

THE CHAIRPERSON: And have you provided evidence before a
regulatory tribunal before?

2289.
2290.

MS. LUCY REISS: No, I have not.
THE CHAIRPERSON: Ms. Anderson, the Panel accepts Ms. Reiss
as an expert to give opinion evidence in the areas you’ve identified.

2291.

MS. ANDERSON: Thank you, Madam Chair.

2292.

Next to Ms. Reiss is Mr. Phil Wong. He is here in a supporting role
for Environment Canada today and will not be providing evidence.

2293.

Next to Mr. Wong we have Dr. Doug Maynard. Dr. Maynard, you’re
a research scientist of forest soils with the Canadian Forest Service of Natural
Resources Canada?
DR. DOUGLAS MAYNARD: That’s correct.

2294.
2295.

MS. ANDERSON: And you’re here to speak to issues related to soil
disturbance, in particular, compaction and displacement in forest ecosystems as a
result of pipeline construction?
DR. DOUGLAS MAYNARD: That’s correct.

2296.
2297.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2. Can you confirm that it is accurate and was prepared by you?

2298.
2299.

DR. DOUGLAS MAYNARD: Yes on both counts.
MS. ANDERSON: And, Madam Chair, today we’re tendering Dr.
Cassidy (sic) as an expert in the area of soil disturbance in forest ecosystems.

2300.

THE CHAIRPERSON: I’m assuming that’s Dr. Maynard?

2301.

MS. ANDERSON: I’m sorry, Dr. Maynard. A typo that I didn’t pick
up.

2302.

THE CHAIRPERSON: And, Dr. Maynard, have you given evidence
before a regulatory tribunal before?
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2303.

DR. DOUGLAS MAYNARD: Yes, in the Alberta ERCB in the mid90s.

2304.
2305.

THE CHAIRPERSON: Thank you for that information.
Ms. Anderson, the Panel accepts Dr. Maynard as an expert to give
opinion evidence in the area you’ve specified.

2306.
2307.

MS. ANDERSON: Thank you.
Next we have Dr. Elizabeth Campbell. Dr. Campbell, you’re a
research scientist of forest health, insects and pathogens, with the Canadian Forest
Service of Natural Resources Canada?
DR. ELIZABETH CAMPBELL: Yes, that’s correct.

2308.
2309.

MS. ANDERSON: And you’re here today to speak to issues related
to the effects of pipeline construction on the severity and spread of the mountain
pine beetle and other native insect outbreaks?
DR. ELIZABETH CAMPBELL: That’s correct.

2310.
2311.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that it was prepared by you and that
it is accurate?

2312.

DR. ELIZABETH CAMPBELL: Yes, it was, and yes, it is.

2313.

MS. ANDERSON: And, Madam Chair, Dr. Campbell is being
tendered as an expert in the area of forest disturbance ecology including insect
outbreaks.

2314.

THE CHAIRPERSON: And, Dr. Campbell, have you given
evidence before a regulatory tribunal previously?

2315.

DR. ELIZABETH CAMPBELL: No, I have not.

2316.

THE CHAIRPERSON: Ms. Anderson, the Panel accepts Dr.
Campbell to provide -- as an expert to give opinion evidence in the areas you’ve
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identified.
2317.
2318.

MS. ANDERSON: Thank you.
Mr. Steve Taylor, you are a research scientist of wildfire with the
Canadian Forest Service of Natural Resources Canada?

2319.
2320.

MR. STEVEN TAYLOR: Yes.
MS. ANDERSON: And you’re here to speak to issues related to
wildfires, in particular, forest fires on behalf of Natural Resources Canada?
MR. STEVEN TAYLOR: That’s correct.

2321.
2322.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2. Can you confirm that it was prepared by you and that it is accurate?

2323.

MR. STEVEN TAYLOR: Yes, I can.

2324.

MS. ANDERSON: And, Madam Chair, Mr. Taylor is being tendered
as an expert today in the area of wildfires.

2325.

THE CHAIRPERSON: And, Mr. Taylor, the same question to you;
have you given expert evidence previously in front of a regulatory tribunal?

2326.
2327.

MR. STEVEN TAYLOR: No, I have not.
THE CHAIRPERSON: Ms. Anderson, the Panel accepts Mr. Taylor
as an expert to give opinion evidence in the area that you identified.

2328.
2329.

MS. ANDERSON: Thank you, Madam Chair.
And Mr. Alasdair Beattie is off to his left. Mr. Beattie, you’re an
Environmental Assessment Analyst with Fisheries and Oceans Canada?
MR. ALASDAIR BEATTIE: That’s correct.

2330.
2331.

MS. ANDERSON: And you’re here today to speak to issues related
to the application of legislation, policy, and Fisheries and Oceans Canada’s
review of the project?
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MR. ALASDAIR BEATTIE: That’s correct.

2332.
2333.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2. Can you confirm that it was prepared by you and that it is accurate?

2334.

MR. ALASDAIR BEATTIE: I can confirm that, yes.

2335.

MS. ANDERSON: And, Madam Chair, today we tender Mr. Beattie
as an expert in the areas of fish habitat biology and the impacts of project
development on fish and fish habitat.

2336.

THE CHAIRPERSON: Mr. Beattie, have you given evidence
previously in front of a regulatory tribunal?

2337.
2338.

MR. ALASDAIR BEATTIE: No, I have not.
THE CHAIRPERSON: The Panel accepts Mr. Beattie as an expert
to give opinion evidence in the areas that you’ve identified, Ms. Anderson.

2339.
2340.

MS. ANDERSON: Thank you.
Mr. Brad Fanos at the end of the row there. Mr. Fanos, you’re the
Regional Manager of the Habitat Management Program with Fisheries and
Oceans Canada?

2341.
2342.

MR. BRADLEY FANOS: That is correct.
MS. ANDERSON: And you’re here to speak to legislation and policy
issues related to the Fisheries Act?

2343.
2344.

MR. BRADLEY FANOS: Yes.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2. Can you confirm that it was prepared by you and that it is accurate?

2345.
2346.

MR. BRADLEY FANOS: Yes.
MS. ANDERSON: Moving into the third row now, we have Dr. Judi
Beck way at the back there. Dr. Beck, you are the Director of Forest Innovations
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and Dynamics with Natural Resources Canada?
2347.

DR. JUDITH BECK: That’s correct.

2348.

MS. ANDERSON: And you’re here to speak to issues related to
forestry?
DR. JUDITH BECK: That’s correct.

2349.
2350.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-54-2. Can you confirm that it was prepared by you and that it is accurate?

2351.

DR. JUDITH BECK: I did prepare it and it is accurate.

2352.

MS. ANDERSON: Thank you.

2353.

And Dr. Bernard Vigneault is our last in-person witness. Dr.
Vigneault, you’re a Program Manager GSC Quebec with Natural Resources
Canada?

2354.
2355.

DR. BERNARD VIGNEAULT: Yes.
MS. ANDERSON: And you’re here to speak to issues related to earth
sciences on behalf of Natural Resources Canada?
DR. BERNARD VIGNEAULT: That’s exact.

2356.
2357.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-54-2. Can you confirm that it was prepared by you and that it is accurate?

2358.

DR. BERNARD VIGNEAULT: Yes.

2359.

MS. ANDERSON: Thank you.

2360.

Now, I’ll attempt to move to the remote participants, if I might. Mr.
André Breault?

2361.

MR. ANDRÉ BREAULT: Yes.

2362.

MS. ANDERSON: You are the waterfowl and habitat biologist with
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Canadian Wildlife Service of Environment Canada?
MR. ANDRÉ BREAULT: That’s’ correct.

2363.
2364.

MS. ANDERSON: And you’re here to speak to issues related to
waterfowl on behalf of Environment Canada?

2365.

MR. ANDRÉ BREAULT: Yes, I am.

2366.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2. Can you confirm that it was prepared by you and that it is accurate?

2367.

MR. ANDRÉ BREAULT: Yes, I prepared it. I would offer one
errata on my membership on professional associations. Four of them have lapsed.
So the last page of my CV lists Association of Field Ornithologists, Society of
Conservation Biology, Wildlife Society and Wilson Ornithological Society. I’m
no longer a member of these societies.

2368.

MS. ANDERSON: Thank you for that clarification.

2369.

Madam Chair, Mr. Breault is being tendered today as an expert in the
area of migratory game bird populations in Canada.

2370.

THE CHAIRPERSON: And, Mr. Breault, have you previously
given evidence in front of a regulatory tribunal?

2371.
2372.

MR. ANDRÉ BREAULT: No, I have not.
THE CHAIRPERSON: Ms. Anderson, the Panel accepts Mr.
Breault as an expert to give opinion evidence in the area that you’ve identified.

2373.

MS. ANDERSON: Thank you, Madam Chair. Ms. Manon Lalonde?

2374.

MS. MANON LALONDE: Yes.

2375.

MS. ANDERSON: You are a Senior Project Program Engineer with
Environment Canada?

2376.
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2377.

MS. ANDERSON: And you’re here to speak to issues related to
surface water quantity on behalf of Environment Canada?

2378.

I’m sorry I think we missed your answer there.

2379.

MS. MANON LALONDE: That is correct.

2380.

MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2. Can you confirm that it was prepared by you and that it is accurate?

2381.

MS. MANON LALONDE: Yes I can.

2382.

MS. ANDERSON: And Madam Chair, Ms. Lalonde is being
tendered as an expert in the area of surface water quantity, consisting of
knowledge of hydrology and streamflow data analysis.

2383.

THE CHAIRPERSON: Good afternoon to you, Madam Lalonde,
because I’m assuming you’re in Ontario.

2384.

Have you -- can you let us know if you’ve given expert witness
testimony before a regulatory tribunal before?

2385.
2386.

MS. MANON LALONDE: No, I have not.
THE CHAIRPERSON: Ms. Anderson, the Panel accepts Ms.
Lalonde as an expert to give opinion evidence in the areas that you’ve identified.

2387.

MS. ANDERSON: Thank you, Madam Chair.

2388.

Ms. June Yoo Rifkin?

2389.

MS. JUNE RIFKIN: Yes, hi.

2390.

MS. ANDERSON: You’re an Environmental Assessment Officer
with Environment Canada?

2391.
2392.

MS. JUNE RIFKIN: I am.
MS. ANDERSON: And you’re going to be speaking to issues related
to air quality on behalf of Environment Canada?
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2393.
2394.

MS. JUNE RIFKIN: Correct.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2. Can you confirm that it was prepared by you and that it is accurate?

2395.

MS. JUNE RIFKIN: Yes and yes.

2396.

MS. ANDERSON: And Madam Chair, Ms. Rifkin is being tendered
as an expert in the area of air quality planning.

2397.

THE CHAIRPERSON: Ms. Rifkin, have you previously given
expert evidence in front of a regulatory tribunal?

2398.
2399.

MS. JUNE RIFKIN: No I have not.
THE CHAIRPERSON: Ms. Anderson, the Panel accepts Ms. Rifkin
as an expert to give opinion evidence in the area that you’ve identified.

2400.

MS. ANDERSON: Thank you, Madam Chair.

2401.

And I believe that concludes our introductions for this panel.

2402.

THE CHAIRPERSON: I would suggest that you might have just
broken a record for the quickest introductions of the largest panel so --MS. ANDERSON: I’m very efficient

2403.

--- (Laugher/Rires)
2404.

THE CHAIRPERSON: Thank you very much for your
thoroughness.

2405.

So with that let’s take our lunch break and come back at one o’clock
and Ms. O’Driscoll will begin with the questions from Alexander First Nation.

2406.

Thank you.

--- Upon recessing at 12:05 p.m./L’audience est suspendue à 12h05
--- Upon resuming at 1:04 p.m./L’audience est reprise à 13h04
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2407.

THE CHAIRPERSON: Good afternoon, everyone. I believe we’re
ready to get underway.

MICHAEL ENGELSJORD: Resumed
TRACEY SANDGATHE: Resumed
ANDRÉE BLAIS-STEVENS: Resumed
JOHN CASSIDY: Resumed
JOHN CLARKE: Resumed
LAURA MACLEAN: Resumed
CAROLINE CAZA: Resumed
BARRY SMITH: Resumed
AILISH MURPHY: Resumed
BRADLEY FANOS: Resumed
ALASDAIR BEATTIE: Resumed
STEVEN TAYLOR: Resumed
ELIZABETH CAMPBELL: Resumed
DOUGLAS MAYNARD: Resumed
LUCY REISS: Resumed
CORAL DeSHIELD: Resumed
PAUL GREGOIRE: Resumed
JUDITH BECK: Resumed
BERNARD VIGNEAULT: Resumed
ANDRÉ BREAULT: Resumed
MANON LALONDE: Resumed
JUNE RIFKIN: Resumed
2408.

THE CHAIRPERSON: Are there any preliminary matters that
parties wish the raise at this point?

--- (No response/Aucune réponse)
2409.

THE CHAIRPERSON: Am I correct in understanding that we have
a new witness who needs to be sworn at this point? Dr. Kirkwood?

2410.

MS. ANDERSON: Madam Chair, I believe that Dr. Kirkwood should
now be on the line.

2411.

THE CHAIRPERSON: Dr. Kirkwood it’s Sheila Leggett. Are you
-- are you with us?
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--- (No response/Aucune réponse)
2412.

THE CHAIRPERSON: So then we will ---

2413.

Ms. Anderson can we proceed with the panel as it’s formulated?

2414.

MS. ANDERSON: Yes, I think so. I think we have appropriate
backup witnesses to answer any questions that would have been directed to Dr.
Kirkwood in any event.

2415.
2416.

THE CHAIRPERSON: Thank you.
Do we need to do a roll call and just check who we’ve got on the line
to make sure that we have the witnesses that we think we have?

--- (A short pause/Courte pause)
2417.

THE CHAIRPERSON: Let’s just do a sound check and see if we
have everything organized.
I’m not hearing myself speaking again; I think we’re moving forward.

2418.
2419.

So can we please find out who is on the line at this point, of the
witnesses who are joining us remotely?

2420.

Monsieur Breault, are you on the line?

2421.

MR. ANDRÉ BREAULT: Yes I am Madam Chair.

2422.

THE CHAIRPERSON: Ms. Lalonde?

2423.

MS. MANON LALONDE: Yes I am.

2424.

THE CHAIRPERSON: Ms. Lalonde, could we ask you to turn your
camera on for the WebEx?

2425.

MS. MANON LALONDE:

2426.

THE CHAIRPERSON: Thank you.
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2427.

Ms. Rifkin, are you on the line?

2428.

MS. JUNE RIFKIN: I am.

2429.

THE CHAIRPERSON: And Dr. Kirkwood, are you on the line?

2430.

DR. DONNA KIRKWOOD: Yes I am.

2431.

THE CHAIRPERSON: So we do need to have Dr. Kirkwood sworn
or affirmed then.

DONNA KIRKWOOD: Sworn
2432.

MS. ANDERSON: Dr. Kirkwood, this is Dana Anderson here.

2433.

You’re the Director General of Geological Survey of Canada in
Central and Northern Canada with Natural Resources Canada?

2434.
2435.

DR. DONNA KIRKWOOD: That is correct.
MS. ANDERSON: And are you here to speak to issues related to
earth sciences on behalf of Natural Resources Canada?

2436.
2437.

DR. DONNA KIRKWOOD: Yes I am.
MS. ANDERSON: Your curriculum vitae was filed as part of Exhibit
E9-53-2 in this proceeding. Can you confirm that that was prepared by you and
that it is accurate?

2438.

DR. DONNA KIRKWOOD: Yes it was prepared by me and it is
accurate.

2439.

MS. ANDERSON: Madam Chair, we’re tendering Dr. Kirkwood as
an expert in the area of earth sciences.

2440.

Oh, apparently we’re not -- we’re just putting her forward as a late
witness today.

2441.
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2442.

Dr. Kirkwood, could we ask you to please turn your camera on for the
WebEx?

2443.

DR. DONNA KIRKWOOD: I’m not sure it’ll work. I tried it earlier
and it’s not -- doesn’t seem to be working.

2444.

THE CHAIRPERSON: Dr. Kirkwood, have you -- have you got
access to resources to try to be able to get you on the WebEx so that we’ll be able
to see you and you will also be able to see any evidence that’s pulled up on the
screen?
DR. DONNA KIRKWOOD: I’m just trying to join again here.

2445.

--- (A short pause/Courte pause)
2446.

THE CHAIRPERSON: Dr. Kirkwood, I’m wondering if it -- I think
we’ll proceed with questions from the Alexander First Nation. And if there are
questions for you we’ll stop at that point and make sure that we have the
appropriate protocols in place.

2447.

DR. DONNA KIRKWOOD: That’s fine. I have -- my video is now
turned on. I can see you.

2448.

THE CHAIRPERSON: That’s terrific. Oh, there we are.
Technology does work. Thank you very much, Dr. Kirkwood.

2449.

DR. DONNA KIRKWOOD: You’re welcome.

2450.

THE CHAIRPERSON: So I believe that we have everybody who
we’re expecting to have.
Ms. O’Driscoll, please begin with your questions of this panel.

2451.
2452.

It’s Sheila Leggett again. Just so that people who are joining us know
that any noises that occur in your office occur throughout the hearing room.

2453.

So I would just ask you if you could hopefully keep the disturbances
minimized.
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2454.

Thank you.

--- EXAMINATION BY/INTERROGATOIRE PAR MS. O’DRISCOLL:
MS. O’DRISCOLL: Good afternoon, everyone.

2455.
2456.

I would like to introduce myself, Caroline O’Driscoll of Rae and
Company. We are legal counsel for the Alexander First Nation, intervenors in
these proceedings.

2457.

Before beginning today, I would also like to acknowledge the
gentleman sitting to my right, this is Chief Arcand. On behalf of the First Nation,
he is in attendance today.

2458.

And as a preliminary matter, on his behalf and on the Nation’s behalf,
we wish to say thank you again to the Panel for this opportunity today to
participate in the hearings. And also extend thanks to Canada’s witnesses for
their time and participation.

2459.

A couple of housekeeping matters, if I may, to the Panel primarily for
direction or confirmation moving forward. The questions being asked on behalf
of Alexander First Nation today are actually connected to Volume 6C and 7B of
the Application.

2460.

More specifically, Volume 6C is Environmental and Socio-economic
Assessments - Human Environment. In particular, we are going to be looking at
section 4.4, the Regional Social and Economic Effects. And, if it is all right, I
will refer to that as the ESA, although it is that discrete volume chunk of 6C that
we will be looking at.

2461.

And Volume 7B addresses Risk Assessment and Management of
Spills, specifically with respect to the pipeline.

2462.

Now, with those two volumes, we are actually going to be focussing
on the Human Environment and Related Land Use Planning aspect, just so you
know where the questions are going to and also to let the witnesses know who
might possibly be the best to answer those questions.

2463.
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anticipate that the Chairs of the various Government participants are most likely
to be the best responders. That being: Dr. Caroline Caza, forgive me if I have
mispronounced, from Environment Canada which I will shorten down to EC for
speed of questioning; John Clark from Natural Resources Canada, NRC; and
Michael Engelsjord, Department of Fisheries and Oceans. I apologize if I’ve
mispronounced the last name.
2464.

But with that being said, I ultimately leave it to the witnesses
themselves if you decide among all of yourselves that there is someone else better
suited to answer whatever question I pose, I definitely defer to your judgement on
that.

2465.

Now, in addition to that, for efficiency of time and questioning and
clarity on the transcript, the majority of my questions, I would suggest, I will look
to each of the three chairs to provide an answer.

2466.

Or alternatively, if one provides an answer and it is consented to by the
other two chairs, obviously, the answer is on behalf of the Federal Government
and I’m okay with that if that’s okay with the Panel? And we’ll just simply do it
as one, two, three, rather than re-issuing the same questions to each Government
participant.

2467.

Would that be okay with the Panel?

2468.

THE CHAIRPERSON: Yes, it would be. Thank you.

2469.

MS. O’DRISCOLL: Now, a final housekeeping matter. The
Alexander First Nation does have a few questions connecting to Volume 7B
which technically could be intended for the second Panel of the Federal
Government’s witnesses.

2470.

However, due to the low number of questions that we have, their nontechnical nature, the composition of today’s witness panel and the likelihood that
John Clarke who is currently on this Panel would probably be the only witness on
the second Panel who would be able to answer the Alexander First Nation’s
questions and, lastly and just as importantly, the presence of Chief Arcand, the
Alexander First Nation requests leave of the Panel to direct this handful of
questions to Canada’s first Panel today for time efficiency as well, if that’s
permissible.
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2471.

THE CHAIRPERSON: Mr. Shaw or Ms. Anderson, any comments?

2472.

MR. SHAW: I think, for the moment, we take no issue with that.

2473.

I think we have to hear what the questions are, if they stretch the
ability of the person being asked the question and we may have to defer to a fuller
panel.

2474.

So why don’t we proceed on a question-by-question basis.

2475.

MS. O’DRISCOLL: Thank you.

2476.

THE CHAIRPERSON: That suits the Panel.

2477.

MS. O’DRISCOLL: Thank you.

2478.

So just as a final matter for transcript purposes, if in our questions
today we make reference to “Canada” or “federal government”, obviously, that
reference is to the Federal Government of Canada.

2479.

If there’s reference to “AFN”, or “Alexander”, it’s just another
variation. We’re intending Alexander First Nation.

2480.

And also if there’s a reference to, it sounds like “ANCY” but it’s the
acronym A-A-N-D-C; we’re referring to Aboriginal Affairs and Northern
Development Canada.

2481.

Lastly, if the word “project” or “proposed project” is mentioned in a
question, we are simply referring to the Enbridge Northern Gateway Project
which is the subject matter of this hearing; again, for transcript clarity.

2482.

Now to the questions.

2483.

The questions the Alexander First Nation has today, I’ve given you the
overview of the volumes we are going to be focussed on, but they can be broken
down into three very discrete areas.

2484.

The first will actually be exploring the actual scope of the expertise of
the government participants. The second will be addressing the possible absence
of the Alexander First Nations community and land use planning in the ESA.

Transcript

Hearing Order OH-4-2011

Government of Canada Panel 1
Examination by Ms. O’Driscoll
And the third will be the absence or the possible absence of the Alexander First
Nation community and land use planning being incorporated into the risk
assessment and spill management that we find in Volume 7B.
2485.

With that I, direct everybody’s attention to Exhibit E9-28-1 to begin.
And in particular, I direct you to page 3 -- Adobe page 3 and document page 3 -and we’ll give the witnesses a moment to actually just read over paragraph 6 here
on this page.

--- (A short pause/Courte pause)
MS. O’DRISCOLL: For the transcript, I read the first and second

2486.
sentences:

“At this stage of the review of the Project, Federal Government
organizations participate in the Panel’s process in order to
provide to the Panel expert or specialist information or
knowledge within their specific organizational mandates as
applied to the List of Issues set out in the Hearing Order. The
expert or specialist information or knowledge is contained in
the written evidence filed by the Federal Government
Participants.”
2487.

And my first question to the Chairs or deferred as needed: Are we to
infer from this position in this document that Canada does not have expertise if it
has not filed materials with respect to a given area?

--- (A short pause/Courte pause)
2488.

DR. CAROLINE CAZA: Could I just ask you to repeat the question
once more so I’m very clear on it.

2489.

MS. O’DRISCOLL: Are we to infer that Canada does not have
expert or specialist information or knowledge if it has not filed materials with
respect to a certain area or subject matter?

2490.

DR. CAROLINE CAZA: No, you should not infer that the
Government doesn’t have expertise outside the areas of which it has filed
evidence.
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2491.

Sorry. You’d like me to be closer? I apologize, I have a cold and
probably not the best person to speaking here.
Sorry. I’ll repeat that again.

2492.
2493.

No, the Alexander First Nation should not infer that the Government
does not have expertise outside of the areas in which it’s filed evidence.

2494.

I don’t know if my colleagues from the other department want to add
anything to that.

2495.

MR. JOHN CLARKE: It's John Clarke, for the record.

2496.

No, I have nothing to add to that question.

2497.

MR. MICHAEL ENGELSJORD: Nothing further for me. Maybe
just as a clarification, the advice we provided was also in relation to this project.

2498.

MS. O'DRISCOLL: So this one is probably more department
specific.

2499.

Are we to rely on each department's mandates as publicly posted on
their websites as the scope of their expertise?

2500.

MR. JOHN CLARKE: John Clarke for NRCan.

2501.

I think the answer to your question is -- your question, I understand it,
is, is our department's website a fair source of information about what our
departments' -- various departments' mandates are. And that's correct. The
website is a source of information about what departments' mandates are.

2502.

THE CHAIRPERSON: Mr. Clarke, if I could just get you to slow
down when you're answering and maybe speak a little bit closer to the
microphone. I suspect we're going to have a little trouble picking up your
answers.

2503.

So maybe could you just give us your answer again and just -- there's
no rush. Take your time and give us the information that you want to provide to
us.
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2504.

MR. JOHN CLARKE: Thank you, Madam Chair. Yes, to answer
your question, is our department's website is a fair source of information about
departmental mandates. And the answer is yes, departmental websites do contain
information on each department's respective mandates.

2505.

MS. O'DRISCOLL: Now, just to clarify, I say the mandates are
identified on the website, but I'm looking to identify the scope of your expertise,
each respective department.

2506.

Is the mandate a reflection of the expertise within each department?

2507.

MR. JOHN CLARKE: John Clarke for NRCan. Yes.

2508.

MS. O'DRISCOLL: And I look to DFO and Environment Canada.
Is that an agreed position from all departments?

2509.

MR. MICHAEL ENGELSJORD: Yeah, I would agree with that.

2510.

DR. CAROLINE CAZA: To be sure I understand the question, our
mandate, which flows primarily from our legislative responsibilities and the
expertise that we bring to a project is determined by our mandate with respect to
that project, yes.

2511.

MS. O'DRISCOLL: And those areas of expertise as outlined in your
mandates, they apply to all lands in Canada, both within provincial and federal
jurisdiction. Is that correct?

2512.

DR. CAROLINE CAZA: Perhaps we can contribute to that
department by department, but from Environment Canada's perspective, the scope
of our responsibilities or authorities is determined by particular pieces of
legislation. And they don't all apply to all lands within Canada, no.

2513.

We would have to go statute by statute to determine the scope of our
authorities. Does that answer your question?

2514.

MS. O'DRISCOLL: Yes, it does.

2515.

MR. JOHN CLARKE: John Clarke for NRCan.

2516.

I -- NRCan's expertise -- the level of NRCan's expertise differs for
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different regions across the country, so I'm not sure if that's what you're asking.
But to the extent that we may have differing levels of expertise for different
physio -- or different geographical regions of Canada.
2517.

MS. O'DRISCOLL: Actually, if I may interject, that is exactly why
the question, is to understand what is the limitation of each department or
government participant's expertise with respect to this project and, obviously, the
Alexander First Nation in particular.

2518.

So leading out just with that introduction there, maybe I'll finish off
with you and then each of the other respective chairs can answer it, is what is the
scope of NRC's expertise with respect to the Alexander First Nation and its
reserve lands?

2519.

MR. JOHN CLARKE: John Clarke for Natural Resources Canada.

2520.

NRCan has general knowledge, but NRCan didn't bring forward
specific knowledge about the Alexander First Nation or its lands.

2521.

MS. O'DRISCOLL: But areas of expertise, for example, with respect
to spill management could be applicable -- you have sufficient expertise that it
could be actually applied to those lands?

2522.

MR. JOHN CLARKE: Is your -- sorry, it's John Clarke.

2523.

Is your question specific to spill management or is your question
general about NRCan's area of expertise?

2524.

MS. O'DRISCOLL: I give that as an example only because I know
your department was quite active in making additional information requests.

2525.

Just in general terms, if there is an area of expertise with respect to the
pipeline and this application itself, if you were provided with some additional
information with respect to the Alexander First Nation, would you have the
expertise in that scientific area to then be able to apply it to the Alexander First
Nation and its lands?

2526.

MR. JOHN CLARKE: It's John Clarke. I'm somewhat hesitant to
answer that question until I saw what information you're considering putting in
front of us to review.
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2527.

MS. O'DRISCOLL: Okay. DFO?

2528.

MR. MICHAEL ENGELSJORD: Yeah, thank you. In our written
evidence, that's Exhibit number E9-6-12, we have a section, Section 1.2, that
starts on Adobe page 6 and continues on Adobe page 7. And in that section,
which is just three paragraphs, we've tried to describe our mandate responsibilities
and guiding legislations. Perhaps that helps.

2529.

MS. O'DRISCOLL: Maybe if you could provide that Adobe
reference page and the exhibit number again, please.

2530.

MR. MICHAEL ENGELSJORD: Sure, yeah.

2531.

MS. O'DRISCOLL: Thank you.

2532.

MR. MICHAEL ENGELSJORD: The exhibit number is E9-6-12.
And it's on Adobe pages 6 and 7.

2533.

THE CHAIRPERSON: This is E9-6-12, according to the registry.
So I don't know if maybe it's a different one that you're referring to.

2534.

MR. MICHAEL ENGELSJORD: Oh, sorry, it's E9-6-13. My
apologies. That looks like it. And again, it was Adobe pages 6 and 7, Section
1.2. Actually, numbered page 1, that's right, yeah.

2535.

THE CHAIRPERSON: Ms. O'Driscoll, given this, did you have
further questions on the content of what was provided in the written evidence in
this area?

2536.

MS. O'DRISCOLL: Actually, just referring to the page that is up
right now, and forgive me, I don't know the Adobe number for the transcript, but
looking at the bottom paragraph there:
"...DFO is responsible for developing and implementing
policies and programs in support of Canada's scientific,
ecological, social and economic interests in oceans and fresh
waters."

2537.
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DFO have any specific policies in connection to the Alexander First Nation or any
of its lands that it specifically has developed?
2538.

MR. MICHAEL ENGELSJORD: Could you clarify, are you asking
if we have policies specific to the Alexander First Nation or to, like,
environmental components or land ---

2539.

MS. O'DRISCOLL: Exactly. There would obviously be fresh waters
within the territory of the Alexander First Nation. So I'm just trying to establish
the scope and specificity of the expertise in connection to the Alexander First
Nation with each of the different government participants here.

2540.

MR. MICHAEL ENGELSJORD: Maybe I'll try to answer that in
the sense -- the first paragraph refers to the Federal Fisheries Act, which provides
the authority for management of fisheries and as part of that also the management
of impacts to fish and fish habitat that may result from development projects.

2541.

So where there are fresh waters and fish habitat that the Alexander
First Nation might have an interest in, those are the relevant areas of expertise, I
guess you could call them, that DFO would have.

2542.

MS. O'DRISCOLL: Thank you.

2543.

I look to Natural Resources Canada; obviously, it's been a bit of a
discussion, if you could clarify your position and/or Environment Canada,
whoever would like to go first.

2544.

DR. CAROLINE CAZA: Thank you. Similarly to DFO, in
Environment Canada's written evidence, and I would refer to E9-6-32, and since
the information is kind of peppered throughout the document, I'm not going to
refer to a specific Adobe page.

2545.

But in the beginning of each of the sections in which we've provided
evidence we've identified the context for that evidence in terms of our statutes and
our policies that provide the context for the evidence we've given.

2546.

So for example, we've talked about The Migratory Birds Convention
Act or The Species at Risk Act and we've gone on to explain the elements of those
pieces of legislation that pertain to this project. And then in our written evidence
we've provided evidence related to the project that's relevant to those statutes.
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2547.

So that -- in asking the question about where do we have expertise that
could apply to the project -- and I'm not saying specific to the Alexander First
Nations -- we've provided that within our written evidence. And I think our
evidence has been -- at this stage the evidence -- the written evidence in this
document was looking at those issues as they pertain to the project area.

2548.

MS. O'DRISCOLL: So EC does not have anything Alexanderspecific?

--- (A short pause/Courte pause)
2549.

DR. CAROLINE CAZA: No, we do not have anything that is
specific to the Alexander First Nations, but the legislation that I referred to, for
example, The Migratory Bird Convention Act, that's a statute. You asked earlier
about scope. So that is a statute that is broad in scope and would apply also to
those areas in its various provisions. I mean, I would have to turn it over if you
have detailed questions about it.

2550.

So similarly, The Species at Risk Act, those pieces of -- The Fisheries
Act, those pieces of legislation have a broad application that would include those
lands in relation to specific provisions.

2551.

MS. O'DRISCOLL: Thank you. NRC?

2552.

MS. LAURA MACLEAN: Maybe just before we move to Natural
Resources Canada, Laura MacLean with Environment Canada.

2553.

Just to build on Caroline's response just now. Just to note that
Environment Canada and the other federal government participants of course
participating in this process are participating in the context of the Aboriginal
consultation framework that has been established by Canada in relation to the
Northern Gateway review.

2554.

So we're relying to the extent possible in this process, the Joint Review
Panel process, and as part of that exercise we are aware that Alexander First
Nation has filed evidence with the Panel, and we're certainly actively reviewing
and aware of the evidence being put forward in the record.

2555.
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then, you're relying on the process; is that suggesting that Environment Canada,
that government participant is waiting until the Panel evaluates whether or not
there's any gaps before it's actually engaging with the Alexander information in its
analyses and using its expertise with respect to this project?
2556.

MS. LAURA MACLEAN: What I would say in response to that
question is that we are at the final hearing stage of this process. There are other
stages that remain of the process, as I am sure you are aware, and they are alluded
to clearly in the consultation framework document that has been filed.

2557.

So I’m not equipped to speak to the details of how subsequent phases
of consultation will occur, but I would note that that is a subject matter where
Canada will be advancing three expert witnesses at the Prince Rupert hearings
coming up in 2013.

2558.

MS. O'DRISCOLL: But your current evidence has not actually
incorporated, then, any information to date with respect to Alexander specifically;
is that correct?

2559.

MS. LAURA MACLEAN: I would note that the timing for filing of
written evidence in these proceedings was -- we filed our written evidence in
December of 2011. That date for filing was concurrent with the date by which
other parties were required to also file their evidence.

2560.

So we have since that time reviewed additional evidence that's been
placed on the record by the other parties and we continue to do so, whether that
evidence has been filed orally or in writing, and we will continue to do so.

2561.

MS. O'DRISCOLL: My question, though, was your submissions; do
they include anything that actually addresses Alexander-specific issues and
concerns? I appreciate the alignment of dates, but my question is whether or not
Alexander has been factored into the EC submissions that are before the Panel?

2562.

DR. CAROLINE CAZA: As Ms. MacLean explained, the
information that we prepared, that was filed in December of 2011 that information
was provided at the same time as the information that came from other parties in
the process.

2563.

So in preparing our information, that information which is now a year
-- almost a year old, we did not consider specific Alexander First Nations issue.
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But we do want to emphasize that we are aware that information has been made
available as part of this process since that time and we do continue to track and
consider that information, and we consider that as part of this ongoing process
there will be opportunities for us to address it as we go forward.
2564.

MS. O'DRISCOLL: Thank you.

2565.

Natural Resources?

2566.

MR. JOHN CLARKE: Yeah, I -- sorry, again John Clarke.

2567.

I'm a little hesitant to answer because I'm not certain what Alexander
-- what evidence you're referring to that Alexander First Nation put forward
before December 2011 session. I would want to make sure I -- if there's
something specific in there.

2568.

MS. O'DRISCOLL: Oh, if I may clarify. That just came out of the
previous answer from EC. What I'm looking for is in the submissions on behalf
of your government participant ---

2569.

MR. JOHN CLARKE: M'hm.

2570.

MS. O'DRISCOLL: --- was the Alexander First Nation factored into
the evidence that you have provided to the Panel?

2571.

MR. JOHN CLARKE: Again, I'm not sure I understand what
factoring in the Alexander First Nation would mean. Do you mean did our
experts consider other information that had been put forward by the Alexander
First Nation as part of this process in writing their submissions?

2572.

MS. O'DRISCOLL: No, not necessarily on Alexander submissions
to the Panel. I'm trying to understand -- or we're trying to understand how each of
these government participants are engaging with their expertise and the Alexander
First Nation.

2573.

So you may or may not have received materials from Alexander per
se, but in your submissions do you have any specific aspects that are addressing
Alexander First Nation concerns? Were those sought out?

2574.
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answering. I don't know what specific Alexander First Nation concerns may or
may not -- what are those concerns that you're asking whether or not they're in my
evidence or the evidence of my department?
2575.

MS. O'DRISCOLL: Well, it comes down to the scope of what you
would have been evaluating for yourselves and whether or not Alexander came up
on your radar, so to speak, when you were preparing your initial material. So did
the Alexander First Nation come on your radar when you were doing your various
studies and preparing your materials?

2576.

MR. JOHN CLARKE: I can answer that. When we -- in preparing
our written submission we were aware of all of the evidence that was put forward,
and that does include early information requests from the Alexander First Nation.
So we're certainly aware of the information that Alexander put forward as part of
the Panel process.

2577.

MS. O'DRISCOLL: Awareness, but was it incorporated in the
materials that you prepared?

2578.

MR. JOHN CLARKE: I'm not aware of a particular deficiency in
that regard, but I don't ---

2579.

MS. O'DRISCOLL: I'm not suggesting necessarily it was a
deficiency. I just want to know whether or not it's actually incorporated?

2580.

MR. JOHN CLARKE: John Clarke, NRCan. No, there's nothing
specific I can -- that one can find in our evidence that specifically refers to
Alexander First Nation.

2581.

MS. O'DRISCOLL: Thank you.

2582.

If I can bring everybody's attention please to Exhibit E9-2-1 and, in
particular, reference to Adobe page 51, document page 51.

2583.

I believe it's halfway down this page, we see Question No. 2. This
document, of course, is Information Request No. 1 to Northern Gateway on behalf
of the Government of Canada. And we can see under the Category of Land Use a
question in connection to reserve lands has been submitted.

2584.

And in the far right-hand column, we see a reference made to
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AANDC. I believe the acronym might be a little different. No, it is AANDC. Is
that correct?
2585.

Just confirming the government participant who made that information
request. It came from AANDC, as the document is indicating here. I just want to
make sure we all are looking at the same document.

2586.
2587.

MR. JOHN CLARKE: It's what appears to me, yes.
MS. O'DRISCOLL: Within this request at 52, we can see there's
reference made in the second there on the information request with respect to land
uses. Did AANDC provide any of your government participants with information
connecting to Alexander's land uses?

2588.

DR. CAROLINE CAZA: Environment Canada's answer is no.

2589.

MS. O'DRISCOLL: Thank you.

2590.

Natural Resources?

2591.

MR. JOHN CLARKE: Not to my knowledge, no.

2592.

MS. O'DRISCOLL: DFO?

2593.

MR. MICHAEL ENGELSJORD: That's no for DFO as well.

2594.

MS. O'DRISCOLL: Thank you.

2595.

If I can now direct all of us to the same exhibit, Adobe page 86. And
right at the end here, towards the bottom, we see "Accidents and Malfunctions".
And I will ask Ms. Niro just to slowly cursor through this section so that the
witnesses have an opportunity to glance over it.

2596.

A couple of things I want you to notice under this category are
obviously the nature of the questions but also the departments raising them. And
also, as you slowly go through it, look at the nature of the enquiries as well too,
and I believe there might be 15 pages here, so we'll just cursor slowly, a lot of
questions in connection to aquatic and terrestrial ecosystems, malfunctions, spills.

2597.

What we do notice, though, is there are no mentions of residential and
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commercial lands.
2598.

So my question to each of the chairs is, at this point, did AANDC
provide any population density or community information to any of your
departments when you were preparing materials as there does not seem to be
reference to that kind of thing here?

2599.

DR. CAROLINE CAZA: Excuse me; could I just ask for a bit of an
elaboration in terms of your question. So your -- this is a set of IRs ---

2600.

MS. O'DRISCOLL: Yes.

2601.

DR. CAROLINE CAZA: --- that the government requested. And
you're asking -- I'm not sure I understand your question.

2602.

MS. O'DRISCOLL: There was an observation that they are very
specific questions issued by each of your different departments in connection to
terrestrial and aquatic issues. There is no reference to anything that connects to
human populations, be it community, residential areas, commercial areas,
communities in short.

2603.

Were any of your departments provided with information in
connection to population and community with respect to the Alexander First
Nation, because it is curious that there are no questions from any of your
departments in that regard?

--- (A short pause/Courte pause)
2604.

MR. JOHN CLARKE: John Clarke for NRCan. I'll go first.

2605.

Just a point of clarity, and you premised your question by saying
there's an absence of information or any considerations about commercial
interests. And obviously NRCan's submission does consider forestry, which
would be ---

2606.

MS. O'DRISCOLL: Again, the focus of our questions is for
Alexander First Nation. So when I mentioned residential and commercial, as I
said, I hope and I'll clarify now, it's in connection to the Alexander First Nation
and its lands.
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2607.

MR. JOHN CLARKE: So is your question ---

2608.

MS. O'DRISCOLL: I give the example of population statistics just
as the tip of the iceberg. Were any of those particulars with respect to this
community and their lands and land development brought to any of your
departments?

2609.

It's just curious, considering your departments are the ones raising the
questions, that none of that information was sought out. Did you already have
that material with you and it was part of what was considered in your own
evidence?

2610.

MR. JOHN CLARKE: Perhaps I'll turn that to Environment Canada
to answer first and then ---

2611.

DR. CAROLINE CAZA: To answer your question, no, we did not
receive that information. I'm not sure I know how that information would have
changed our IR requests, but the simple answer to your question is, no, we did not
get that information.

2612.

MR. JOHN CLARKE: John Clarke from NRCan. Your specific
question, did we receive population information data from AANDC before we
prepared a response ---

2613.

MS. O'DRISCOLL: From anyone, do you have information about
Alexander's community and land planning?

2614.

Regardless of where it came from, did your department have that kind
of information or have it?

2615.

MR. JOHN CLARKE: NRCan believed it had the information it
needed to make its submission to the Joint Review Panel.

2616.

MS. O'DRISCOLL: That's not my question.

2617.

I'm asking whether or not you had Alexander First Nation specific
information in your departments when you prepared your submissions.

2618.

MR. JOHN CLARKE: To the best of my knowledge, we didn't have
anything specific to Alexander First Nations that we reviewed in preparing this
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submission.
2619.

I don't want to answer the department has no information about the
Alexander First Nation.

2620.

MS. O'DRISCOLL: Would you like to provide an undertaking to
have that extra comfort to provide a full answer?

2621.

MR. JOHN CLARKE: I think I have. I think I've answered your
question.

2622.

I said that we didn't -- to the best of my knowledge, we didn't have
information about Alexander -- specific to the Alexander First Nation which
helped inform the evidence that we put before the Joint Review Panel.

2623.

MS. O'DRISCOLL: Thank you.

--- (A short pause/Courte pause)
2624.

MS. O'DRISCOLL: Just to note on the record, I'm giving a moment
to DFO to give an answer.

2625.

MR. MICHAEL ENGELSJORD: Sorry for the delay. Our
understanding is that, at least in relation to the Northern Gateway Project, we
don't have that information.

2626.

MS. O'DRISCOLL: Thank you.

2627.

If I could bring everybody's attention, please, to Exhibit E9-5-1?

2628.

It's a response filed by the Government of Canada dated December 19,
2011 and, in particular, I would like to give the witnesses a moment to read
paragraph 1 of the attached letter, which might -- oh, Adobe page 4. I need to
read my own notes. My apologies.

2629.

There's an attached letter, and maybe if we could just pull it down
slowly so that the witnesses can see the front -- the first page of the letter. Just
pull back one page, my apologies, to page 3. It's, I believe, a letter issued by
CEAA.
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2630.

And I draw your attention to the first paragraph on the Adobe page 4.

2631.

And I'll read in for the record:
"The second role of..."

2632.

This is a CEAA letter, of course:
"…is as the Federal Participation Coordinator. The Federal
Participation Coordinator coordinates communication
amongst the federal government participants through the Joint
Review Panel process through the establishment and
management of a federal working group. The Federal
Participation Coordinator is not part of the Joint Review Panel
secretariat, and is not privy to any internal discussions of the
Joint Review Panel."

2633.

Obviously, this letter being on the record and part of the evidence
before the Panel, there is an indication here of a federal working group.

2634.

Is it reasonable to expect that all information that's connected to the
Alexander First Nation that would have been received by another federal
participant would have been exchanged to your department if it had been
received?

--- (A short pause/Courte pause)
2635.
2636.

DR. CAROLINE CAZA: Thank you. Sorry for the delay.
Your question was -- actually, probably should be repeated just to
make sure we've got it right.

2637.
2638.

MS. O'DRISCOLL: Not a problem.
There's reference in that first paragraph on Adobe page 4 to a federal
working group to facilitate communication between the federal government
participants, so I'm asking each department, collectively or individually, for
confirmation that the fact that you have no information is a reflection that the
Government of Canada has no information because there was a working group
that should have actually channelled it to you.
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2639.

Is that correct?

2640.

MR. SHAW: Excuse me, Madam Chairman, if I may. It's a -- it's
rather a convoluted question, asking opinions as to whether or not a particular
agency of the Government had information because, if it had, it would have
forwarded on to any one of these departments.

2641.

And I'm just wondering about the fairness of the question or the
propriety of the question to this group where these witnesses are being asked to
make certain assumptions about what another agency, independent of these
groups, might have done or not done in fulfilment of its own mandate.

2642.

So it seems to me the question is going somewhat beyond asking
questions on the evidence filed by any one of these three represented participants.

2643.

MS. O'DRISCOLL: If I may respond to that and maybe clarify the
question that's being asked.

2644.

I'm not asking for any Chair to speak on behalf of another government
participant. You're all different departments within one entity who is a party to
this proceeding, which is the Federal Government.

2645.

So I'm simply asking a question that I would expect a chairperson
could rely on a government policy or practice to provide a reasonable answer to
confirm whether or not there is information within the Government of Canada
with respect to the Alexander First Nation's community and land use planning that
was available to it.

2646.

MR. SHAW: Well, I think, with respect, Madam Chairman, the
question is: What did this individual group or individual department know? Not
what the Government of Canada knew, remembering, of course, that the evidence
filed by each of these individual government participants is that of its own
departmental mandate.

2647.

So we're assuming that any particular department had all of the
knowledge of the Government of Canada I think is asking this Panel to answer a
question that it is simply not informed on and not something it ought to be
required to put together an answer.
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2648.

THE CHAIRPERSON: Ms. O'Driscoll, I believe that you've asked
the question to the individual departments and received that answer.

2649.

And I -- the Panel believes that asking individual departments to go
beyond the scope of what their own department considers is outside the scope for
this hearing.

2650.

MS. O'DRISCOLL: Thank you.

2651.

This should be, hopefully, a straightforward one. Apparently, none of
your departments have received information. Did any of you make requests for
information specific to the Alexander First Nation?

2652.

And those requests can be to any one or any group or entity.

2653.

MS. LAURA MACLEAN: So it's Laura Maclean for Environment
Canada. I'll start by endeavouring to provide a response.

2654.

Environment Canada, along with the other departments here today, do
participate in the federal working group that you have referenced through the
exhibit were active participants in that group.

2655.

We do exchange information with the other departments who also
include Aboriginal Affairs Northern Development Canada who would presumably
be the source of some of the statistical information that I believe or understand
you may be referring to.

2656.

So we did not explicitly request that information. As I indicated
earlier, we’ve been relying on the evidence Aboriginal groups themselves are
filing through the Joint Review Panel to inform our review --MS. O’DRISCOLL: After your submission, sorry.

2657.
2658.

MS. LAURA MACLEAN: Our process is ongoing and we will
continue to look to that information as it is filed by the groups and taken into
consideration in the subsequent steps of the process.

2659.

MS. O’DRISCOLL: Thank you.

2660.

MR. JOHN CLARKE: John Clarke for NRCan.
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2661.

Your question, though, simply was did we request any -- did any of
our information requests, were they specific about the Alexander First Nation.
No, not ---

2662.

MS. O’DRISCOLL: No. Clarification; not information requests.
Have you made any requests? It may be to other government departments, other
government participants. It could be the Applicant. It could be Alexander First
Nation itself. Has your department made any requests to seek that kind of
information out to consider it in your submissions?

2663.

MR. JOHN CLARKE: No, NRCan hasn’t -- to the best of my
knowledge, didn’t seek out specific information.
MS. O’DRISCOLL: Thank you.

2664.
2665.

THE CHAIRPERSON: And again, Mr. Clarke, I’d just ask you to
speak directly into the microphone and clearly. I think we got your answer, but it
just makes it very difficult for the transcript. Thank you.

2666.

MR. MICHAEL ENGELSJORD: Is it my turn? If I understand the
question correctly, DFO did make an information request to the Proponent. It’s in
B46-2. That’s the exhibit number. It starts on Adobe page 209, which would
have been before our written evidence and where we request some information on
Aboriginal fishing activities.

2667.

THE CHAIRPERSON: Ms. O’Driscoll, do you need that pulled up
or given that it’s in the evidence, you’re okay to proceed?
MS. O’DRISCOLL: I’m happy with that. Thank you.

2668.
2669.

Were there any other requests made outside of this process by the DFO
seeking Alexander First Nation information?

2670.

MR. MICHAEL ENGELSJORD: I’d just like to clarify, it’s not -this one is not asked specifically for the Alexander First Nation. It was asked for
Aboriginal fishing activities which would encompass all First Nations along the
project route, and I believe this was the only written request we made.

2671.
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and expertise.
2672.

If we can shift gears, I would like to turn everybody’s attention to
Exhibit B8-2 and, in particular, I bring attention to Adobe page 43. And if I may
ask for this -- this page actually is a map of the east portion of the proposed
pipeline route.

2673.

And I don’t know if there’s any possibility if we can zoom in at all to
the middle part of the map and, in particular, middle and to the left, we will see an
orangey red square and that is actually Alexander First Nation Reserve 134 Main.
If we can blow that up a little bit further at all, that’d be great.

2674.

Now, just so that we’ve all first had a look at it, if I could now ask that
we cursor down so we can look at the legend in the bottom left corner. And a
couple of particular things in the legend I would like to point out is, first of all, a
community is indicated by a black dot. And First Nation reserve land is
obviously indicated by that orangey red. I hope I’m describing that accurately
enough.

2675.

And if you wouldn’t mind pulling back up to that particular area of the
map on this page? Thank you. Collectively or individually, can you confirm for
me whether or not there is a black dot to indicate a community in the north
portion of the Alexander Reserve?

2676.

MR. MICHAEL ENGELSJORD: Sitting closest to it, I might be
able to answer. I don’t see a black dot in north of the -- or anywhere, actually, in
the reserve.
MS. O’DRISCOLL: Thank you.

2677.
2678.

If we could keep that map, just shrink it a moment. I will be coming
back to it again. I would now like to refer everybody to Exhibit D6-11-2. It’s
another map, more colors. And we can zoom that one out -- actually, right there
is perfect. We’re just moving it here.

2679.

Description for the transcript, we can see -- this is actually a map. If
we pull it down a moment, you’ll see the title on it. It is the Alexander First
Nation, but it is delineating future purchase areas and TLE areas.

2680.

And just to clarify a moment here on this map, if we can push out so
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we can see the different colors? We see Alexander Reserve 134 Main. Is this
Adobe page 1? Sorry, there were go. There it is. Alexander 134 Main Reserve is
marked in red. We’ll see blue portions kind of upper center of the map. That
would be purchased lands.
2681.

Apologies because it -- the resolution isn’t that great, but you can see a
faint yellow line that goes directly north from the northwest corner of the reserve.
It extends quite a ways up towards the top. Thank you for the trace. It goes
eastbound. It comes right across and you can see that it actually goes beyond the
eastern boundary of the main reserve and then it comes down, has a little bit of a
dip into the west and it follows down and parallel to the east border of the reserve,
practically down to the southeast corner of it.

2682.

Can everybody see that yellow mark off there?

2683.

Now, this obviously is a map of the TLE lands which are an acronym.
The TLE lands; the Treaty Land Entitlement area which is actually also delineated
in TLE Settlement Agreement which the Government of Canada was signatory to
and is part of the evidence provided to the Panel.

2684.

We use this simply because it’s a little easier to visualize it, but if we
go back to the previous map in Exhibit B8-2, can one of the Chairs please confirm
for me that those TLE lands are not actually in fact on this map? Is that correct?

2685.

DR. CAROLINE CAZA: I’m sorry, I’m not entirely comfortable
affirming that. I mean, I don’t know exactly what that red box is meant to
encompass, so I would be a little uncomfortable confirming that. Sorry.

2686.

MS. O’DRISCOLL: Not a problem. I look to the other two Chairs,
if either of your departments -- obviously this is the Applicant’s document and all
three of the departments would have reviewed it. So if someone who scrutinized
this particular map more closely could comment, I’d appreciate that.

2687.

MR. MICHAEL ENGELSJORD: I haven’t looked at it recently like
this and between the two maps you showed us, I haven’t seen a kind of a
landmark that makes it clear to me where the Treaty Land Entitlement lands that
you referenced occur relative to this.

2688.
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2689.

MR. JOHN CLARKE: No, I’m sorry. The two shapes are slightly
different, I guess, but I have nothing more profound than that to say.

2690.

MS. O’DRISCOLL: Now, in the oral evidence submitted by Chief
Arcand in Comox, B.C on March 30th, 2012, he did advise the Panel that he has a
community of over 1,000 residents in the northeast part of that Reserve. And part
of his testimony was an explanation that the TLE lands were very deliberately
located to the north of the Reserve for long-term expansion of that community
since so many of their membership have to live off Reserve at present time.

2691.

My question to each of the departments and, again, I rely on you to
find -- to determine who’s the best expert, when evaluating human environment
assessment, if the line is running through what could potentially 30 years from
now be an expanded community that -- that straddles both sides of the pipeline,
would your submissions have been different?

2692.

MR. SHAW: I’m wondering before an answer is put forward to the
question, there seems to be a lot of assumption being built into the question
asking the panellists if in 30 years something happens, would your evidence of
last year have changed. Not, in our respectful submission, a particularly
answerable question. It goes right into the realm of speculation.

2693.

I think the difficulty Madam Chairman, if I might, is that these -- these
witnesses are being asked to agree to some loosely assumed facts from statements
made before the Panel on another occasion. The full text is not before the Panel.
We don’t have a clear map, and we can’t look 30 years into the future.

2694.

So with due respect, I think the questions, though interesting, really
cannot assist the Panel even if an answer could be given.

2695.

MS. O'DRISCOLL: I can provide some clarification. I’m not asking
the chairs to look into the future. I’m simply asking the question, if the TLE lands
-- which are not relying on one piece of evidence from Chief Arcand. It’s actually
in the settlement agreement executed by Canada. If that particular land mass was
marked on this map, the intention of the TLE lands is for long-term development.

2696.

I’m not speculating or asking the chairs to speculate. It is actually
delineating an area that has that capability. That’s present-day fact. The nature of
the lands is that expansion could occur. So that is the context and the information
that would be before these departments.
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2697.

With that information, would your analysis have been different as to
what the human environment impacts were with respect to this project?

2698.

MR. SHAW: Again, Madam Chairman, a completely hypothetical
question. And I note that the Alexander First Nation was allowed to ask questions
of this panel but were restricted in that to not being able to ask questions on
potential impacts on landowners and land use and not being able to ask questions
on socioeconomic effects of the project unless specifically addressed in the
evidence.

2699.

I submit that my friend is aware of the limitations that the Panel put on
Alexander First Nation and either my friend has forgotten that or is nibbling
around the edges. But I think she’s nibbled past the edges and is in exactly to that
prohibited territory. So I just raise that because it’s of interest.

2700.

THE CHAIRPERSON: Ms. O’Driscoll, the Panel has been patient
to try to understand where your questions are leading but, as you are aware, based
on the letter that was issued on the 30th of August, we did stipulate that questions
were not approved for the Alexander First Nation that related to potential impacts
on landowners and land use or socioeconomic effects of the project unless
specifically addressed in the evidence.

2701.

So unless you can take us to somewhere in the evidence that you’re
building from this, we’d ask you to move on to your next line of questioning.

2702.

MS. O'DRISCOLL: Thank you.

2703.

I’ll now shift, actually, to the last portion of my questions and ask us
all to look to Exhibit B-3-20 and bring attention to Adobe page 78. And this, of
course, is within Volume 7B, The Risk Assessment and Management of Spills of
Pipelines.

2704.

On this page, we see a summary of effects on the human environment
at Section 8.6. And I’ll give the witnesses just a moment to read over that first
portion and, in particular, the four bullets of what was identified as being things
that could be adversely affected with respect to human environment.

--- (A short pause/Courte pause)
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2705.

THE CHAIRPERSON: Ms. O’Driscoll, am I correct in assuming
that the -- your questions are going to be relevant to the information that has been
filed by the Government of Canada as opposed to what Gateway -- Northern
Gateway has filed?

2706.

MS. O'DRISCOLL: Actually, I use that for a point of reference.
There’s some specific questions to expertise following this. Just a couple.

2707.

THE CHAIRPERSON: And it’s based on the evidence that the
Government of Canada has filed?

2708.

MS. O'DRISCOLL: As was mentioned in their previous comments,
that isn’t the full scope of their expertise, so just a clarification, really, on -- with
respect to human populations on Reserve lands, if they had any additional
information.

2709.

THE CHAIRPERSON: Why don’t you ask your question and we’ll
see where it goes?

2710.

MS. O'DRISCOLL: Thank you.

2711.

I give this as a point of reference only because there’s no
acknowledgement of communities or human populations in the area being
evaluated for human environment, so my question is -- and I’m not sure which
department would be able to answer. How are human populations identified and
classified on Reserve lands?

2712.

And more specifically, hopefully to make it a little easier, with respect
to risk management and emergency response.

2713.

MR. SHAW: Madam Chairman, on our next panel we do have the
Director from British Columbia, Director of AANDC, who will be answering
questions on emergency response on First Nations. That’s part of the second
panel.

2714.

We don’t have anyone on this -- this panel who can answer those
questions directly. It might better be shifted to the next panel as by way of
suggestion. I’m just not sure the question can go anywhere, judging by the
puzzled looks on some of the witnesses' faces at this time.

Transcript

Hearing Order OH-4-2011

Government of Canada Panel 1
Examination by Ms. O’Driscoll
2715.

MS. O'DRISCOLL: The reason for directing it here is because from
the bulk of submissions from the government participants, emergency response
and spill management seemed to fall in the overlapping scope of these experts
here. But if you believe the AANDC witness has that degree of expertise to
answer particulars, I’m more than fine to defer a handful of questions and do them
remotely.

2716.

MR. SHAW: Well, there may be -- there may be scope for questions
on spill response. I can’t say that for sure. It’s just that it seems to be -- perhaps
if my friend could even identify the evidence that Canada gave in respect of spill
response or emergency response, that might -- that might be of assistance to the
witnesses.

2717.

But these globally cast questions, I think, are somewhat obtuse. I just,
again, leave it to my friend to ask the question, but I’m not sure that it’s going to
go anywhere.

2718.

MS. O'DRISCOLL: The comments as made by my friend have
actually hit on the head the exact problem that Alexander is dealing with.
Everything has been compartmentalized, and it’s unfortunate, but we’re trying to
actually address the gap.

2719.

As has been indicated by the witnesses here, they have not received
information and now it looks like I have to ask a question to AANDC but they, in
turn, might not have the expertise here to then provide the subsequent answer as
to the implications of that specific information for on-Reserve communities.

2720.

I look to the Panel for some direction as to how we deal with this.

2721.

THE CHAIRPERSON: Ms. O’Driscoll, if you could take us to the
evidence that the Government of Canada has filed that’s relevant to the questions
that you’re seeking to answer, that could be helpful to all of us.

2722.

MS. O'DRISCOLL: The unfortunate part, the reason for that
question is because we don’t see the evidence identifying a population on
Reserve. And unless I can get an answer it -- maybe it didn’t meet a minimum
threshold, but I don’t have someone here to answer that question to justify why
it’s not part of the evidence if that’s the explanation for not being there.

2723.
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Canada, but I can’t make that determination without having the two pieces
together.
2724.

MR. SHAW: Well, if there’s a gap in evidence, it could have been
filled some time ago by preparation of an IR for example, I’m not sure whether
there was one prepared or responded to.

2725.

But if what my friend says is true, that Canada did not file evidence,
there’s not much that Canada can answer to by way of cross-examination. That’s,
as I understand, the rule of cross-examination in these proceedings. And if there
is nothing, there is no -- my friend can then take that to argument or he can
address it in the appropriate consultation venue.

2726.

MS. O’DRISCOLL: I’m not suggesting there is no evidence, we’re
just trying to qualify that it actually covered off what it was supposed to cover.
That’s the reason for the question here. So I appreciate that if that’s Canada’s
position there is nothing and there is no explanation for thresholds as to what was
and wasn’t included and no one to direct that question to, then we will let that
stand on the record and deal with accordingly.

2727.

MR. SHAW: If I -- it’s up to my friend to determine if there is any
evidence for her purposes, in Canada’s evidence or anywhere else. The fact that
we raise an objection to that kind of question is simply taking a position on it. If
my friend wants to ask a question, we’ll see, but right now, the question seems to
go nowhere.

2728.

THE CHAIRPERSON: Ms. O’Driscoll, I’m not quite sure at this
point if I could remember what the question was that led to this.

2729.

So what I’m going to suggest we do is we take our afternoon break and
I would encourage you to look through your questions and make your decisions
about which questions you want to pose to these people who are sitting on this
panel, as far as the evidence that’s on file and the List of Issues and then we’ll
come back and complete your questions.

2730.

MS. O’DRISCOLL: Thank you.

2731.

THE CHAIRPERSON: So let’s be back for 2:35, please.

2732.

Thank you.
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--- Upon recessing at 2:23 p.m./L’audience est suspendue a 14h23
--- Upon resuming at 2:37 p.m./L’audience est reprise a 14h37
2733.

THE CHAIRPERSON: Thank you, everyone.

MICHAEL ENGELSJORD: Resumed
TRACEY SANDGATHE: Resumed
ANDRÉE BLAIS-STEVENS: Resumed
JOHN CASSIDY: Resumed
JOHN CLARKE: Resumed
LAURA MACLEAN: Resumed
CAROLINE CAZA: Resumed
BARRY SMITH: Resumed
AILISH MURPHY: Resumed
BRADLEY FANOS: Resumed
ALASDAIR BEATTIE: Resumed
STEVEN TAYLOR: Resumed
ELIZABETH CAMPBELL: Resumed
DOUGLAS MAYNARD: Resumed
LUCY REISS: Resumed
CORAL DeSHIELD: Resumed
PAUL GREGOIRE: Resumed
JUDITH BECK: Resumed
BERNARD VIGNEAULT: Resumed
ANDRÉ BREAULT: Resumed
MANON LALONDE: Resumed
JUNE RIFKIN: Resumed
DONNA KIRKWOOD: Resumed
2734.

THE CHAIRPERSON: Just checking, do we have all the witnesses
back? Okay, terrific.

2735.

Ms. O’Driscoll, please continue with your questions.

--- EXAMINATION BY/INTERROGATOIRE PAR MS. O’DRISCOLL:
(Continued/Suite)
2736.
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2737.

Just a couple of final ones. And thank you to the Panel for the
indulgence of a little extra time. It’s noted and appreciated.

2738.

To the three chairs, simply this, is there anything in your evidence to
address specifically with respect to the Alexander First Nation risk management
and emergency response planning for the community located on the north part of
Reserve 134 Main?

--- (A short pause/Courte pause)
2739.

DR. CAROLINE CAZA: For Environment Canada, the answer
would be no.

2740.

MS. O’DRISCOLL: Thank you.

2741.

MR. JOHN CLARKE: John Clarke, for Natural Resources Canada.

2742.

The answer would be no.

2743.

MS. O’DRISCOLL: Thank you.

2744.

MR. MICHAEL ENGELSJORD: And that’s a no for DFO as well.

2745.

And if I could, I’d just like to take the opportunity to clarify a
comment I made on the Exhibit B46-2 just before the break. I can’t remember
exactly how I said that, I just wanted to clarify that that IR I was referring to that
DFO made to the Proponent. It was in the context of Coastal First Nations and
the Fisheries Liaison Committee proposed by the Proponent.

2746.

MS. O’DRISCOLL: If I may ask the Panel to reserve the right on
behalf of the Alexander First Nation to possibly direct a couple of more questions
to the expert referred to by my friend on Panel 2, but with that reservation for a
couple of questions there, that would be the end of our questioning for Panel
Number 1 here today.
THE CHAIRPERSON: Thank you, Ms. O’Driscoll.

2747.
2748.

Again, we’ll deal with the questions as they arise when you come back
to cross-examine Panel Number 2 from the Government of Canada.
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2749.

MS. O’DRISCOLL: Thank you to the witnesses and the Panel.

2750.

THE CHAIRPERSON: Thank you.

--- (A short pause/Courte pause)
2751.

THE CHAIRPERSON: Now call the Coalition.

2752.

Good afternoon, Mr. Leadem. Please proceed with your questions of
this panel.

--- EXAMINATION BY/INTERROGATOIRE PAR MR. LEADEM:
2753.

MR. LEADEM: Thank you, Madam Chair.

2754.

Good afternoon, Panel Members. My name is Tim Leadem. I
represent a coalition of environmental groups. Most of my questions are going to
be directed at either the fish or the wildlife personnel on the panel, and so I would
appreciate the people who are responsible in those areas speaking up.

2755.

I’m -- there’s so many of you and I’ve not had the pleasure of asking
questions to such a large group before so it’s a bit awesome and intimidating, to
say the least, but I’ll do my best.

2756.

I like to track the evidence that you yourself have filed and I probably
will be referring you to your own evidence and then asking questions where it’s
not clear to me exactly what the position of Canada may be.

2757.

And so with that, I’d like to begin with a discussion of critical habitat.
Can we all agree -- those of us who practice in the field of wildlife science, that
critical habitat is habitat that is necessary for the survival or recovery of a listed
wildlife species -- by listed I mean listed under the provisions of the Species at
Risk Act?

2758.

DR. BARRY SMITH: Thank you. It’s Barry Smith with the
Wildlife Service.

2759.

I think you have clarified it. But I think it is well worth mentioning
that the term “critical habitat” does have a legal meaning in the context of SARA.
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We sometimes hear the term used critical habitat in a layman’s sense and the
definition that you’ve put forward, I believe is the definition that occurs in SARA.
2760.

MR. LEADEM: Right. And critical habitat, if we could just draw
back from the SARA definition, is important because if you're looking at species
which have been listed as either threatened, endangered or a species of concern or
dependent upon habitat for their survival.

2761.
2762.

Can we agree on that?
DR. BARRY SMITH: That's true but I would make a clarification
that under SARA, a species of special concern doesn't require a recovery strategy
with critical habitat.

2763.
2764.

MR. LEADEM: Yes.
And, in fact, recovery strategies actually are composed mostly of
defining what the critical habitat of a species that's listed consists of.

2765.

Is that fair?

2766.

DR. BARRY SMITH: Not entirely.

2767.

A recovery strategy requires that critical habitat for the species be
identified and, you know, the qualifiers "to the extent possible". It's conceivable
that a recovery strategy could be produced that didn't have critical habitat
identified.

2768.

The main reason for that is that, at the time the recovery strategy was
prepared, there wouldn't be enough scientific information to be able to make that
identification at the time.

2769.
2770.

MR. LEADEM: Right.
And we're referring, of course, to recovery strategy but, equally, it
would apply to action plans that the Minister might be called upon in order to
protect wildlife that have been listed.

2771.
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2772.
2773.

DR. BARRY SMITH: That's correct.
So an action plan would follow a recovery strategy and there's also the
requirement to identify critical habitat in an action plan subsequent to the
recovery strategy.

2774.

So critical habitat could be identified at either stage.

2775.

MR. LEADEM: Right.

2776.

Now, I understand from the evidence that's been filed that Canada took
a look at the proposal that the Proponent has filed with respect to delineating
many of these species, SARA-listed species.

2777.

Is that right?

2778.

DR. BARRY SMITH: Certainly, as part of our evidence, we made it
clear to the Proponent that they had to adhere to the Species at Risk Act, which
would require that, as part of their project planning, they determine along the
right-of-way where there could be a conflict with species at risk.

2779.

MR. LEADEM: And is it Canada's view that the species at risk that
are listed have all been captured by the Proponent's evidence?

2780.

DR. BARRY SMITH: One moment please.

--- (A short pause/Courte pause)
2781.

DR. BARRY SMITH: Yes, thank you for your indulgence. I just
wanted to double-check.

2782.

There are two species that we are aware of right now that are not
referenced in the materials.

2783.

One is white bark pine, which is a tree species that only recently has
been added to the species at risk list. And another is long-billed curlew, which
apparently the range is expanding northward.

2784.

So in our earlier evidence, we hadn't made reference to it.
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2785.
2786.

MR. LEADEM: Thank you for that clarification.
MR. MICHAEL ENGELSJORD: It's Mike Engelsjord from DFO,
just on DFO's behalf, our responsibility is for aquatic listed species.

2787.
2788.

We believe the Proponent has identified all the relevant ones.
MR. LEADEM: Sorry, I'm going to have to put these on because
some of you are soft-spoken. I have a bit of a hearing disability.

2789.

MR. MICHAEL ENGELSJORD: Oh, sorry.

2790.

MR. LEADEM: And so that way, I can hear everything you say.

2791.

If I could ask you to repeat, please?

2792.

MR. MICHAEL ENGELSJORD: Sure.

2793.

I was just saying, on DFO's behalf, with regards to our responsibilities
for aquatic listed species, ---

2794.
2795.

MR. LEADEM: Yes.
MR. MICHAEL ENGELSJORD: --- we feel the Proponent has
identified the relevant species.

2796.
2797.

MR. LEADEM: Thank you.
In Canada's view, is there any recovery strategy filed for any of the
species listed in Schedule 1 of the SARA that may be impacted by the
construction, the operation, or the decommissioning of the pipelines that form this
proposal?

--- (A short pause/Courte pause)
2798.

DR. BARRY SMITH: I think we would say I don't have that
technical information right at our fingertips.

2799.

As you can imagine, there are a number of recovery strategies and a
number of species at risk. The overlap between those for which a recovery
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strategy exists are not -- I don't have that technical detail right at our fingertips.
2800.

MR. LEADEM: Recently, I understand that Canada did file the
Boreal Caribou species and that would canvas the Little Smoky herd.

2801.

So that would be at least one recovery strategy that Canada has filed?

2802.

DR. BARRY SMITH: Yes, of course, that is true.

2803.

Yeah, I was thinking more collectively of other species, but you're
absolutely right.

2804.

MR. LEADEM: Now, if I can switch to Woodland Caribou, the
Southern Mountain Woodland Caribou, and if we can just call them the Southern
Mountain population of caribou for a moment.

2805.

Has a recovery strategy been formulated or filed by Canada with
respect to that particular species?

2806.

DR. BARRY SMITH: No, that recovery strategy is not yet complete.

2807.

MR. LEADEM: In the evidence, reference is made -- and we can
pull it up, it's -- if you need to refer to the actual paragraph number, the document
is E96-32, The Evidence of Environment Canada. And the Adobe page, I believe,
would be Adobe page 11.

2808.

Paragraph 26 makes mention of the recovery strategy for Boreal
Caribou was filed in August 2011.
"The recovery strategy is expected to be finalized by spring
2012."

2809.

We now have it in evidence as of October, I believe, 2012; is that
right?

2810.

DR. BARRY SMITH: That's right. It's now published.

2811.

MR. LEADEM: Yes.

2812.

And then the sentence goes on to read:
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"A recovery strategy for Southern Mountain Caribou is
expected to be completed in 2012-2013."
2813.

Are we still on track to see that sometime in the next year or so?

2814.

DR. BARRY SMITH: I certainly hope so.

2815.

We aspire to have it completed within roughly a year.

2816.

MR. LEADEM: What takes so long for these recovery strategies to
get filed?

2817.

Where's the logjam and why it takes so long for these things to get
filed?

2818.

DR. BARRY SMITH: I think there's two elements to that question.
One is, at the time SARA became law, the -- a large number of listed species were
given a date of June 2007 to be completed.

2819.

Just immediately on the law being enacted, so it created a large bolus
of recovery strategies which, quite frankly, were a challenge to make progress on
and there are a number that are still not complete.

2820.

With respect to the Southern Mountain Caribou, it's clearly one of the
more complicated species to develop a recovery strategy for. And, as you know,
SARA not only has timelines but it also requires consultation with Aboriginal
organizations.

2821.

In the case of Southern Mountain Caribou, because it crosses
provincial boundaries, it requires that we work with British Columbia, Alberta,
Canada Parks Agency, and putting the strategy together requires that we all work
together on that.

2822.
2823.

And it's a big job and it takes a lot of time.
MR. LEADEM: And I suppose it takes a lot of meetings with all of
the various people that have some concerns about how the listing process occurs.

2824.
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2825.

DR. BARRY SMITH: Well, not so much about how the listing
process occurs but, given the range of the species and, certainly, with respect to
the pipeline, it runs through areas of Southern Mountain Caribou. The Southern
Mountain Caribou occur from Southern B.C., east into Alberta, and then west of
here as well.

2826.

So there's a large area. More than 100 First Nations who are in the
area of Southern Mountain Caribou. The Act requires that we cooperate with
First Nations in the development of the strategy and, you know, that's a process
that's underway, but it's a time-consuming job.

2827.

MR. LEADEM: Would the consultations also involve landowners
who might be impacted by the definition of “critical habitat”?

2828.

DR. BARRY SMITH: The Act requires that we consult with
directly-affected parties. So it could absolutely do so, yeah.

2829.

MR. LEADEM: Would it also entail industry types, such as mining
operations or any other industries that might be affected?

2830.

DR. BARRY SMITH: The -- I think what's important to point out
that with respect to the development of recovery strategy under SARA, the
principle of SARA is to develop a recovery strategy that is in the context of the
interest of the species. So SARA has very clear language about socioeconomic
impacts not being part of the development of a recovery strategy.

2831.

So you know, as a first -- you know, first efforts into developing a
recovery strategy require that we develop the recovery strategy based on the
biological principles that are necessary to recover the species. Certainly there's a
requirement for consultation later on. You know, ultimately the document gets
posted on the public registry for public content -- sorry, for public comment.

2832.

MR. LEADEM: Right. And that takes some time for you to get
individuals and groups to comment upon the critical habitat that's listed or
proposed. Is that fair?

2833.

DR. BARRY SMITH: Right.

2834.

MR. LEADEM: In the absence of a recovery strategy which actually
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delineates the critical habitat for any particular listed species, how are species
which have been listed protected from ongoing applications such as the one we
have before us?
2835.

DR. BARRY SMITH: When a species of -- well, once a species is
assessed by COSEWIC and then if the Minister ultimately decides to list the
species, there are automatic prohibitions that come into place and the residence
and the species is protected, particularly on federal lands.

2836.

So the -- just repeat your question so I make sure I give an exact
answer to your question.

2837.

MR. LEADEM: Okay. In the absence of having a critical habitat or
a recovery plan ---

2838.

DR. BARRY SMITH: Right.

2839.

MR. LEADEM: --- a recovery strategy or an action plan ---

2840.

DR. BARRY SMITH: Right.

2841.

MR. LEADEM: --- when you get a proposal such as the one that we
have before us today ---

2842.

DR. BARRY SMITH: Right.

2843.

MR. LEADEM: --- how do you go about making sure that you
protect the species in the critical habitat if you've not defined it?

2844.

DR. BARRY SMITH: Well, if the critical habitat is not defined, I
mean, you can't protect it because there's nothing to protect. The habitat -- critical
habitat only becomes relevant in the context of SARA once there is a finalized
recovery strategy, at which point the critical habitat as defined in the recovery
strategy becomes a legal entity that requires protection.

2845.

MR. LEADEM: So for something like the Southern Mountain
caribou, which does not have a recovery strategy, at least not yet, do we actually
know its critical habitat?

2846.

DR. BARRY SMITH: Not officially, no. It does not exist as a legal
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entity.
2847.

MR. LEADEM: And you're correct earlier when you said that there's
some prohibitions against harming the actual animal that's listed. You can't harm
or kill or take those kinds of species. Is that right?

2848.

DR. BARRY SMITH: If -- it depends on the species. So for
example, if it's a migratory bird, which is a federally managed species, there
would be those prohibitions across the country. But to be clear, The Migratory
Birds Convention Act actually protects birds from harm and their nests from harm
regardless of SARA.

2849.

With respect to a species like caribou, which is a provincially managed
species under The National Accord for the Protection of Species at Risk, it really
falls on the provinces to protect the species and to be responsible for recovery
actions.

2850.

MR. LEADEM: So for the -- if we can drill down to the Southern
Mountain caribou ---

2851.

DR. BARRY SMITH: Yeah.

2852.

MR. LEADEM: --- specifically because I think it's helpful for us to
focus on a specific example and then perhaps go more broadly. But if we still
focus upon the Southern Mountain caribou, then the -- are you telling me that
Canada would defer to the province in terms of any definition of critical habitat?

2853.

DR. BARRY SMITH: No, not at all. It is a federal responsibility to
develop the recovery strategy and to identify critical habitat, but clearly, because a
lot of the expertise with respect to the habitat and the biology of the caribou rest
with the province, it requires, you know, a very cooperative relationship with the
province, in this case, the Province of Alberta, B.C. and the Parks Canada Agency
because they are responsible where caribou occur on federal lands. So all of these
agencies have to be involved in helping us develop the recovery strategy.

2854.

MR. LEADEM: So I come back to this point, that absent the critical
habitat or a definition of critical habitat, when you review a project such as this,
what are you looking for specifically?

2855.
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--- (A short pause/Courte pause)
2856.

DR. BARRY SMITH: Okay, sorry. I apologize for the delay. But
would you mind repeating your question?

2857.
2858.

MR. LEADEM: Not at all, Dr. Smith.
Absent the critical habitat which is defined in a recovery strategy or an
action plan ---

2859.
2860.

DR. BARRY SMITH: Yeah.
MR. LEADEM: --- when you review a project such as this that you
know will -- well, let me drill it down it first.

2861.

DR. BARRY SMITH: Sure.

2862.

MR. LEADEM: This project will have an impact upon species that
have been listed under Schedule 1 of SARA. Is that not correct?

2863.

DR. BARRY SMITH: There is potential for impact, yes.

2864.

MR. LEADEM: And so when you, in your role as a scientist for
Environment Canada, review a proponent's proposal that has the potential to
impact a species that's listed and you do not have a critical habitat through a
recovery strategy, what do you do?

2865.

DR. BARRY SMITH: Right. So -- and this actually happens from
time to time, so this is where we rely on the environmental assessment process.

2866.

And what we should clarify is that, with respect to a recovery strategy,
a recovery strategy is a document that puts a lot of existing information together
to make advice for recovering the species. A lot of that information already exists
and exists now.

2867.

So within an environmental assessment context such as we're dealing
with here, we use the existing information that's already there, for example,
reports from COSEWIC, consultation with provincial biologists who know the
caribou, know the habitat. And it's within that context that we can still provide,
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you know, good advice with respect to decisions that we -- have to be made in the
context of a project like this.
2868.

MR. LEADEM: So -- oh, sorry.

2869.

DR. BARRY SMITH: Sure.

2870.

MS. AILISH MURPHY: And just to add to that. It is a very broad
question that you're asking. It is a species by a species review in some cases in
how we approach it.

2871.

Typically, we're looking at the threats to the species as a identified in
the COSEWIC reports, the types of habitats, et cetera, that they depend on, how
the project might interact with that.

2872.

We're looking in terms of the project interactions, what steps can be
taken to avoid, minimize and, in some cases, potentially compensate for some of
those effects so that those can be reduced to the extent possible and the concerns
with respect to the species can be reduced to the extent possible.

2873.

But there is such a wide variety of species and their needs are so
different, so it is looked at on an individual species-by-species basis generally.
And also, in that respect, we do, in certain cases, consult with other expertise
outside of our department where we don't hold it where we see that as appropriate.

2874.

MR. LEADEM: And when you say you consult with other personnel
external to your department, do you mean provincial entities or provincial wildlife
biologists or academics who practice in -- with that specific species? Is it a
broad-based consultation that you're talking about?

2875.

MS. AILISH MURPHY: Yeah, so it would be with provincial
biologists in some cases. In other cases, we would also be looking at members of
recovery teams, which in some cases do include folks from academia, et cetera.

2876.

So again, it's a very general question you're asking and I'm giving you
a very general answer.

2877.

MR. LEADEM: Well, if you prefer we can look at it in the context of
southern mountain caribou if we want to look at that species specifically so we
can drill down.
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2878.

In that case, given that there is no specific recovery strategy, do you
fall back upon best practices or do you fall back upon information that you know
exists, both in the literature as well as field studies?

2879.

MS. AILISH MURPHY: In -- with respect to that particular species,
in this case we do look at information and the literature.

2880.

The recovery strategy development is underway and we are in the
process of collecting information. And Lucy and Coral behind me may be able to
speak to this a little better than I can.

2881.

But some of that information that we’ve collected throughout that
process we would have taken into consideration, for instance, in the review of this
project with respect to this species, as well as discussions with some of the
provincial experts in terms of developing our advice.

2882.

MR. LEADEM: Is it in draft form where you could actually have
some specific knowledge about the southern mountain caribou?

2883.

If for example, I say -- if we wanted to drill it down even further and
look at the Telkwa herd of the southern mountain caribou. You’re familiar with
that herd are you?

2884.

MS. AILISH MURPHY: I am familiar with that herd, very
generally.

2885.

MR. LEADEM: And that the status of that herd is either -- is
declining as I understand it?

2886.

MS. AILISH MURPHY: I would have to ask that -- Lucy Reiss may
be able to answer that question more appropriately.

2887.

MS. LUCY REISS: From the information that has been made
available to us in the process of developing the recovery strategy, yes. That’s my
understanding as well.

2888.

MR. LEADEM: So with that specific herd, the Telkwa herd, is
Canada aware that the Proponent has proposed a route revision in an area that
may be subjected to the migratory winter paths or summer feeding grounds of that
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particular Telkwa herd?
2889.

MS. LUCY REISS: We are generally aware of that but we are not
aware of all of the specifics.

2890.

MR. LEADEM: Right. And so right now we’re looking at a Route
Revision U which I believe that was route revision that you all focussed upon, is
that right?

2891.

You may not be aware of the alphabetical determinant.

2892.

MS. LUCY REISS: I’m not aware of the alphabetical determinant.
I’d have to go back and check exactly what route we were looking at, at that time.

2893.

I know that throughout -- we’ve been involved in the process of the
review of this project for quite some time and throughout that time there have
been a couple of different route revisions that have been filed so…

2894.

MR. LEADEM: Each time that a route revision is filed, do you take
it upon yourself to look at that and make a determination of how that would
possibly impact the species of concern that are within your department?

--- (A short pause/Courte pause)
2895.

MS. LUCY REISS: Sorry for the delay in my response, I just wanted
to confer with my Alberta colleague.

2896.

So usually the way we’ve been approaching it is rather than looking at
every revision when it’s filed, we’ve been looking at it -- at the revision that’s
available prior to the submissions that we’re making.

2897.

So for our December 2011 submission, we would have been looking at
the information we had at that time. Before making final argument for instance,
we will look at the further information that’s been filed since that time.

2898.

MR. LEADEM: There’s a lot of you over there and it’s -- one part of
me is really gratified to see so many people from Canada that have looked at this
project. But the other part of me is also asking the question, will you all be
staying involved with this project should the project be approved?
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2899.

MR. SHAW: It would be a question of relevance I think, Madam
Chairman. Whether any or all of the individuals here in this panel are involved,
can’t be something that would assist the Panel in a determination of the process.

2900.

MR. LEADEM: Madam Chair, moving forward, I’d like to explore
this a bit in terms of should approval be granted, I’d like to know what role
Canada will play post-approval process. I think that it’s a fair question to ask
these witnesses who are here.

2901.

THE CHAIRPERSON: Why don’t you try having them address the
question that you just asked?

2902.

MR. LEADEM: All right.

2903.

I’ll wait until the discussion calms down and then I’ll ask the question
and so I have their undivided attention.

2904.

THE CHAIRPERSON: I don’t think you do right now.

2905.

DR. CAROLINE CAZA: I can try to answer that question in a
general way.

2906.

MR. LEADEM: Thank you.

2907.

THE CHAIRPERSON: Maybe we’ll just -- sorry, maybe we’ll just
wait, because there’s still parts of your panel who are caucusing.

2908.

I wasn’t trying to rush you. I just wanted to make sure we were all
hearing all the questions and answers.

2909.

DR. CAROLINE CAZA: Just to confirm, your question was should
the project be approved what role will Canada play going forward; is that correct?

2910.

MR. LEADEM: I’ll accept that. It’s not exactly the question I asked
but I think that it’s a good approximation in a rephrasing of the question.

2911.

DR. CAROLINE CAZA: Could you repeat the question? Just to
make sure I have it right.

--- (Laughter/Rires)
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2912.

MR. LEADEM: What I’m interested in obtaining from you is postapproval, what does Canada do? I mean, there’s a lot of you over there, do you
all stay involved as the project moves forward and continually review
construction plans, things of that nature that the Proponent may bring to your
attention?

2913.

DR. CAROLINE CAZA: I can’t answer on behalf of NRCan and
DFO. For Environment Canada there are several programs within the department
that are represented here.

2914.

The project, should it be approved, will have follow-up and monitoring
requirements that will be laid out through the EA process and beyond.

2915.

Our programs will probably be involved in those in a number of
specific ways. We could be involved in monitoring, for example. And here I’m
drawing on how we’re involved in other post-EA processes. So Environment
Canada often plays a role in ongoing monitoring. We may -- if we have
regulatory responsibilities obviously we would be discharging those in the postEA process.

2916.

We often are involved in follow-up recommendations that are made
either -- you know, through the Panel that the government accepts and commits
to. Those that are specific to Environment Canada we will remain engaged with.

2917.

I don’t know if there’s other specific ways in which you would like to
add to that, looking at my Environment Canada colleagues.

2918.

I think that’s it. That’s general I realize, but that’s the stage at which
we’re in this process.

2919.

MR. LEADEM: Thank you, Dr. Caza. That’s very good.

2920.

Does DFO want to add anything in terms of moving forward should
the project be approved, what role does DFO see for itself in terms of monitoring
and making sure that the various restrictions that might be placed upon the
Proponent are actually put into place?

2921.

MR. MICHAEL ENGELSJORD: If the project proceeded to the
regulatory review stage, we would anticipate we would need to complete a
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regulatory review under the relevant sections of the Fisheries Act and for SARA
as well. And that would involve making any regulatory decisions and of course
monitoring activities.
2922.

MR. LEADEM: Anything to add from NRCan, Mr. Clarke?

2923.

MR. JOHN CLARKE: Just to clarify, NRCan -- John Clarke for
National Resources Canada.

2924.

NRCan, unlike our colleagues at EC and DFO, we don’t have a
regulatory role with respect to this project. So we wouldn’t be involved in future
regulatory stages. Our role in this panel process, we provide scientific and
technical advice primarily from our researcher so our researchers would continue
on with their lines of research.

2925.

As a federal department with expertise, we do offer that expertise to
other regulatory departments so if we’re requested for some advice from
Environment, Fisheries or from potentially the National Energy Board, we’d
continue to provide the best available science we could.

2926.
2927.

MR. LEADEM: Thank you.
MS. AILISH MURPHY: Can I just go back and clarify a few things
that were discussed earlier?

2928.

MR. LEADEM: Certainly, Ms. Murphy.

2929.

MS. AILISH MURPHY: The first one, I just wanted to mention that
Cryptic Paw there has also has been a recovery strategy posted for that species.

2930.

I believe that an addendum critical habitat -- partial critical habitat was
identified for that species. It doesn’t overlap with the project corridor as proposed
and also for Cryptic Paw I believe that the management plan.

2931.

Oh sorry, that was Sprague’s Pipit and then for Cryptic Paw -Sprague’s Pipit that I was referring to where the critical habitat has been partially
identified and a recovery strategy -- or as an addendum to a recovery strategy and
then for Cryptic Paw a management plan has been posted, I believe.

2932.
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2933.

MS. AILISH MURPHY: And then, the other -- the other thing I did
want to mention, you had asked earlier, about if there’s any species at risk that are
missing, that an assessment hasn’t been done necessarily in this project and we
had mentioned Whitebark Pine.

2934.

I want to clarify that there has been an assessment in the rare plant
assessment of Whitebark Pine, it’s just not specific -- it doesn’t extract that
species specifically and speak to mitigation measures specific to that species.

2935.

It’s more broadly the mitigation measures that would be applied to rare
plants, et cetera.

2936.

MR. LEADEM: Okay. Thank you for that clarification.

--- (A short pause/Courte pause)
2937.

MR. LEADEM: If I can ask you to examine with me paragraph 137
of your submission which should be at Adobe 43, once again, we’re still looking
at E9-6-32.

2938.

This is relevant to the last bit of exchange I had with you, Ms.
Murphy. It should be Adobe 43.

2939.
2940.

There.
Is that still the case or? You say Cryptic Paw no basis provided and
Horned Grebe no basis provided. Is that still the case with respect to the
information supplied by the Proponent, to your knowledge?

--- (A short pause/Courte pause)
2941.

MS. AILISH MURPHY: I’m just now referring to some of the
information request responses provided by Northern Gateway because I do
believe assessments for several of those species were provided in the information
requests.

2942.

I just want to be certain that I’m giving you the correct species when I
answer that so …
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2943.

MR. LEADEM: Okay.

2944.

MS. AILISH MURPHY: If you could just give me one moment.

--- (A short pause/Courte pause)
2945.

MS. AILISH MURPHY: So if I can refer you to Exhibit B46-2
which is Northern Gateway’s response to Federal Government IR number 2?

2946.

The Proponent has provided assessments of Bantail Pigeon, Cryptic
Paw and Horned Grebe and those start on page 139. I don’t, unfortunately, have
the Adobe page in front of me.

2947.

MR. LEADEM: No, I’ll accept that evidence. We can move on from
there. Thank you.

2948.

I want to go back now to the Southern Mountain Caribou that got us
off on a bit of a digression and to focus once more on the Telkwa herd.

2949.

Is Canada aware that the other route revision V, moving the location of
the pipeline in a southerly direction away from the Morice River?

--- (A short pause/Courte pause)
2950.

DR. BARRY SMITH: Yes. Our answer is that we’re just generally
aware of it.

2951.

We -- it’s not material that we reviewed or put any effort into trying to
understand.

2952.

MR. LEADEM: Okay.

2953.

So you ---

2954.

DR. BARRY SMITH: To date.

2955.

MR. LEADEM: So you would have no opinion as of today’s date
with respect to whether or not rerouting might cause any potential impact upon
the Telkwa herd of the Southern Mountain Caribou.
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2956.

Is that fair?

2957.

DR. BARRY SMITH: That’s fair.

2958.

MR. LEADEM: Could I ask you to turn to paragraph 176 of
Environment Canada’s evidence. It should be Adobe page 54. There’s a heading,
“Southern Mountain Caribou”.
There’s a recommendation contained in the italicized portion there

2959.
that:

“Environment Canada recommends that, in order to avoid
destruction of habitat identified as critical habitat in the final
recovery strategy, a decision on the project footprint would
need to be made in the context of the results of the critical
habitat identification within the final recovery strategy for
Southern Mountain Caribou.”
2960.

And I guess what troubles me is that if you don’t have the recovery
strategy in place, how are you going to do this?

--- (A short pause/Courte pause)
2961.

MS. CORAL DeSHIELD: You’ve identified this clause here making
reference to critical habitat identification which would be within a final recovery
strategy.

2962.

This was something that was addressed in an Information Request
previously.

2963.

We do recognize that the timing is such that it may not be possible for
that to occur. There are situations where a final recovery strategy is not possible.
And, in that case, we advise -- we have provided other provisions within our
evidence and other recommendations.

2964.

Generally speaking -- and this goes back to some of the previous
comments -- we recommend that the best available information be used. This
would include the COSEWIC report. Generally, it could include other types of
information that are available. It could include consultation with experts.
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2965.

In this particular situation, we’ve identified a number of things and
including consultation, discussion with provincial experts, I believe.

2966.

MR. LEADEM: Yes.

2967.

And to be fair, you do go on and define a lot of those in that same
paragraph.

2968.

There was one term that you used in the evidence there that puzzled
me and it’s called “micro-routing” or “micro-routing”, it depends on how you like
to pronounce the word.
What is that? What’s micro-routing?

2969.
2970.

MS. AILISH MURPHY: So from our understanding, the application
that’s been set forth is for a 1-kilometre corridor for the pipeline and that the
pipeline in the end, after detail assessments are done, may fall somewhere within
that 1-kilometre corridor.

2971.

So in terms of micro-routing, we’re talking about routing within that 1kilometre corridor to avoid areas that are particularly valuable.

2972.

MR. LEADEM: My understanding of the problem posited by the
proposal here is that it’s basically a long, linear feature.

2973.

And that the problem with respect to the Southern Mountain caribou
which we focussed upon particularly is that caribou don’t necessarily do well with
those kinds of long, linear features.

2974.
2975.

Is that what -- is that pretty fair?
MS. LUCY REISS: In general, I think it’s certainly fair to say that
linear features, habitat disturbance in a linear manner, are one of the threats that
have been identified for Woodland caribou, across Canada indeed, and also for
Southern Mountain caribou. There are ways to avoid and mitigate but, in general,
it is -- you know, a linear feature disturbance can be a threat to Southern
Mountain caribou as has been discussed I think at length in these hearings
partially by increasing the risk of predation or the access to caribou by predators.

2976.
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rock or potentially acid-generating rock.
2977.

So I think I’ll leave the wildlife alone for a bit and I’ll come back to
you again when we talk about migratory birds. I’ll give you a bit of a reprieve.

2978.

And do we have some experts on pagan art in amongst Canada?

2979.

MS. LAURA MACLEAN: Environment Canada, in its written
evidence submission, did provide very limited evidence with respect to the issue
of acid rock generating materials, yes.

2980.

However, I would qualify that statement by making it clear that none
of the members sitting with the Panel today from our team have that in-depth
expertise.

2981.

So we could take a general question perhaps.

2982.

MR. LEADEM: All right, I’ll ask a general question then.

2983.

Is it Canada’s intention with respect to potential acid-generating rock
to stay involved with the project to be able to monitor that kind of situation and
test to make sure that acid is not being leached into watercourses?

2984.

MS. LAURA MACLEAN: So as we made clear in our written
evidence submission, Environment Canada administers the pollution prevention
provisions of the federal Fisheries Act; that’s section 36(3).

2985.

That provision prohibits the discharge of a deleterious substance into
waters frequented by fish. That would conceivably include the discharge of acidgenerating material.

2986.

So we have that responsibility and that responsibility would be part of
Environment Canada’s ongoing attention to the project, and any project, should it
proceed.

2987.

Beyond that, we have, as you’ll see in our evidence, made a
recommendation that Northern Gateway complete a management plan for acidgenerating material; particularly, with respect to the tunnelling that is proposed
for portions of the pipeline route.
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2988.

I believe it’s the Clore and Hoult tunnels and I may not be
pronouncing those correctly.

2989.

MR. LEADEM: No, I think you got it right.

2990.

MS. LAURA MACLEAN: So one of our recommendations was that
Northern Gateway complete such a management plan.

2991.

It’s our understanding that they have agreed to do so and we’ve gone
onto recommend that agencies with responsibilities and expertise concerning
acid-generating material be engaged in the review of that plan. And Environment
Canada would be one of those agencies, certainly.

2992.

I might add that NRCan also does have subject matter expertise in the
area of acid rock drainage.

2993.

MR. LEADEM: Madam Chair, I note the time. I don’t -- were we
breaking at 3:30 and then coming back at 5:30?

2994.

Is that the plan?

2995.

THE CHAIRPERSON: That is the plan.

2996.

MR. LEADEM: This might be an appropriate time then.

2997.

THE CHAIRPERSON: Okay. Terrific. Thank you.

2998.

I think that we don’t want to go too far into overtime when we’re
going to see each other again at 5:30 this evening.

2999.

MR. LEADEM: No. It’s going to be a long day.

3000.

THE CHAIRPERSON: Thank you very much, everyone.

3001.

We will stop here and begin again at 5:30 this evening. Thank you.

--- Upon recessing at 3:30 p.m./L’audience est suspendue à 15h30
--- Upon resuming at 5:32 p.m./L’audience est reprise à 17h32
3002.
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3003.

All right, does anyone have any preliminary matters they’d like to
raise before we get underway?

--- (No response/Aucune réponse)
3004.

THE CHAIRPERSON: With that, Mr. Leadem, please continue with
your questions of this panel.

MICHAEL ENGELSJORD: Resumed
TRACEY SANDGATHE: Resumed
ANDRÉE BLAIS-STEVENS: Resumed
JOHN CASSIDY: Resumed
JOHN CLARKE: Resumed
LAURA MACLEAN: Resumed
CAROLINE CAZA: Resumed
BARRY SMITH: Resumed
AILISH MURPHY: Resumed
BRADLEY FANOS: Resumed
ALASDAIR BEATTIE: Resumed
STEVEN TAYLOR: Resumed
ELIZABETH CAMPBELL: Resumed
DOUGLAS MAYNARD: Resumed
LUCY REISS: Resumed
CORAL DeSHIELD: Resumed
PAUL GREGOIRE: Resumed
JUDITH BECK: Resumed
BERNARD VIGNEAULT: Resumed
ANDRÉ BREAULT: Resumed
MANON LALONDE: Resumed
JUNE RIFKIN: Resumed
DONNA KIRKWOOD: Resumed
--- EXAMINATION BY/INTERROGATOIRE PAR MR. LEADEM:
(Continued/Suite)
3005.
3006.

Thank you, Madam Chair and good evening.
I can think of better ways to spend Friday nights in Prince George, but
I must say that this is very pleasant to be here talking about wildlife and fish with
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you.
3007.

I want to wrap up my discussion on recovery strategies and I think the
easiest way to do that is if we can look at Exhibit E9-21-13, which is an IR
response that Canada made to my clients, at Adobe page 22.

3008.

I’ll just give you a moment to read the response. I won’t read it into
the record. It’s basically there.

--- (A short pause/Courte pause)
3009.

MR. LEADEM: Thank you, Dr. Smith. I was actually waiting for
you to finish, making sure that you were well ---

3010.

DR. BARRY SMITH: Okay, I’m sorry. I -- I don’t recall that I
heard a question. Was there a question?

3011.

MR. LEADEM: No, no, I simply wanted you to read it first ---

3012.

DR. BARRY SMITH: Right.

3013.

MR. LEADEM: --- and then I will ask the question.

3014.

DR. BARRY SMITH: Okay.

3015.

MR. LEADEM: In the best available information in the portion
contained in brackets you raised by way of example of what could be the best
available information in situations where you do not have the recovery strategy
delineating the critical habitat. You say that you can rely upon draft recovery
strategies.

3016.

So my first question is, are there draft recovery strategies for the
southern mountain caribou?

3017.

DR. BARRY SMITH: Since we’ve started working on this more
recently within, you know, the guidelines that we now have available to help us
formally develop critical habitat, we don’t have a draft recovery strategy yet that
we would be close to what would be anything final.

3018.

Transcript

It’s certainly fair to say that there were early drafts a few years ago

Hearing Order OH-4-2011

Government of Canada Panel 1
Examination by Mr. Leadem
that didn’t move very far. There was a lot of disagreement as to the content and
we’re now working on a draft recovery strategy that’s much more in line with
how we understand SARA should be implemented.
3019.

MR. LEADEM: Okay. So when you say there was a lot of
disagreement as to the content, would that be internal disagreement amongst
departments in Canada or with some of the people that you were consulting with
or COSEWIC members?

3020.

DR. BARRY SMITH: I wasn’t directly familiar with it so I can’t
speak to any great detail but I am aware that, you know, in consultation among
government agencies, you know, we hadn’t come to an agreement on how to
proceed with a recovery strategy for southern mountain caribou.

3021.

MR. LEADEM: In a situation where there is such a document known
as a draft recovery strategy, is it common for Canada to share that draft recovery
strategy with Proponents?

3022.

DR. BARRY SMITH: I can’t speak broadly enough myself. I will
ask my colleague Ms. Murphy if she knows of any other circumstances. It’s
certainly true that draft recovery strategies do get consulted on but in the
environmental assessment context I would have to ask my colleague if -- and
perhaps Ms. DeShield as well, if they’re familiar with particular situations.

--- (A short pause/Courte pause)
3023.

MS. CORAL DeSHIELD: Typically in the context of environmental
assessment we would not share a draft recovery strategy. There may be situations
where we would share pieces of information but generally the recovery strategy
would not be shared in the context of environmental assessment.

3024.

MR. LEADEM: So if I understand your answer correctly, Ms.
DeShield, you would take the information from a draft recovery strategy but not
necessarily give the document over to the Proponent but you would be using the
information as contained in the draft recovery strategy to guide the environmental
assessment?

3025.

MS. CORAL DeSHIELD: It would depend on the stage of the
development of the strategy and to some extent other particulars. It could depend
on the species, the type of information that was being brought forward.
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3026.

MR. LEADEM: In the situation of the southern mountain caribou,
which I understand that the draft recovery strategy may be insipient. I mean,
you’ve made a promise or at least you’ve put on record that that will happen
sometime between 2012-2013.

3027.

So I imagine it’s somewhere advanced enough that we could start to
tease out some of the things that might be contained in that recovery strategy; is
that fair?

3028.

DR. BARRY SMITH: What I’m going to do in this case, I’m going
to ask my colleague, Ms. Reiss, to speak to that. I will say off the front, I mean,
we do not have at this moment a draft recovery strategy, for example, that you
could pick up and flip through. We’re still at an information collecting stage, but
I’ll ask Ms. Reiss if she wants to speak for fulsomely to the current stage.

3029.
3030.

MR. LEADEM: Thank you.
MS. LUCY REISS: For sure. And so just to add to that, it is true that
we do not actually have a draft that is available for comment and certainly not
advanced enough that it would contain information that would be useful enough
to inform this project at this point.

3031.

Dr. Smith has mentioned before that it is a fairly complex recovery
strategy. We’re trying to bring together information from a lot of different
sources and cooperate together with the Provinces of British Columbia, Alberta,
Parks Canada Agency and a large number of different Aboriginal organizations to
collectively develop that document.
3032.
So we’re not quite there yet in terms of being able to inform this
project.
3033.

MR. LEADEM: All right, thank you for that, Ms. Reiss.

3034.

Do I have it correctly that none of you are directly responsible for
signing off on recovery strategies, that that’s some -- that’s an entity that’s higher
up the echelon within your respective ministry?

3035.

DR. BARRY SMITH: Right, there would be a series of approvals up
to and ultimately it’s the Minister of the Environment who would accept for
posting.
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3036.

MR. LEADEM: Yes. And you mentioned earlier when we were
talking about recovery strategies that, in your mind at any rate, Dr. Smith, the
biology or the science drives a lot of that. Is that fair? Do I have that right?

3037.

DR. BARRY SMITH: That's correct. I mean, the principle of a
recovery strategy under SARA, it’s a strategy that’s put together in the interest of
the species.

3038.

MR. LEADEM: Yes. At the ministerial level, however, that’s where
the socio-economic considerations, sir, sometimes come into play, to your
knowledge; is that fair?

3039.

DR. BARRY SMITH: No, I don’t think -- I don’t think that is fair. I
mean, SARA speaks quite clearly as to what can and cannot occur within a
recovery strategy.

3040.

MR. LEADEM: All right. In terms of a listing under SARA, is that
where we engage in the socio-economic analysis of whether a species gets listed
or not?

3041.

DR. BARRY SMITH: There is, to the best of my knowledge, at the
listing stage a consideration. There is a consultation phase that takes place where
those who may be affected by the listing can express how the listing may affect
them, and that may include an expression of socio-economic concerns.

3042.

MR. LEADEM: All right. So that’s where the ministerial
involvement in terms of socio-ec, and what I call the small p political activity may
take place. If you’re speculating, you don’t have to speculate.

3043.

DR. BARRY SMITH: Yeah, no, I care not to -- to speculate on that.
I ---

3044.
3045.

MR. LEADEM: I will resile from that from that line of question.
I want to turn now to fish and I think that most of my questions for the
next bit will be to you, DFO, Mr. Engelsjord. Did I pronounce that correctly?
And if there are other people who are fish scientists and DFO representatives, by
all means please chime in.
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3046.

The evidence that has been filed by DFO in these proceedings is E9-613, and I want to begin with paragraph 7, which I think is Adobe page 7. There’s
a heading, “Fisheries Act”.

3047.

The first question is somewhat general. I think we’re -- all of us in the
room are aware there’s been some significant changes to the Fisheries Act within
the last six months; is that not right?

--- (A short pause/Courte pause)
3048.

MR. MICHAEL ENGELSJORD: There has been some changes to
the Fisheries Act.

3049.

MR. LEADEM: Yes.

3050.

MR. MICHAEL ENGELSJORD: That’s correct.

3051.

MR. LEADEM: I guess my general question that I have in mind is:
When you’re assessing a project like this, that you assess upon one version of the
Fisheries Act and then there’s legislative changes that come into play, what
happens in the context of an ongoing project such as this?

3052.

What portions of the -- what Fisheries Act is going to apply to the
project?

3053.

MR. MICHAEL ENGELSJORD: Insomuch, like, related to the
regulatory decision if an authorization is requested, it will be whatever the
Fisheries Act is at the time that that authorization’s requested.

3054.
3055.

MR. LEADEM: Yes.
Are you familiar, Mr. Engelsjord, with respect to the 1986 Habitat
Management Policy of DFO?

3056.

MR. MICHAEL ENGELSJORD: Yes, I am.

3057.

MR. LEADEM: So I can address some questions to you in that
regard?

3058.
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MR. LEADEM: It’s often known as a -- as the “No-Net Loss Policy”

3059.
as well.
3060.

Is that -- have you heard it called that as well?

3061.

MR. MICHAEL ENGELSJORD: I have.

3062.

The “no-net loss” part of the policy refers to a guiding principle under
one of the goals of the policy.

3063.

MR. LEADEM: Yes, and that goal is that, with -- if you’re going to
have a destruction of habitat, let’s replace in some fashion, one for one.

3064.

Is that fair?

3065.

MR. MICHAEL ENGELSJORD: Not specifically.

3066.

It’s just the concept of replacing lost productive capacity with other
productive capacity. So the “one for one” is not necessarily in the policy but …

3067.

MR. LEADEM: Is it DFO’s intention to apply that policy to this
particular project, should there be habitat destruction?

3068.

MR. MICHAEL ENGELSJORD: Right now, that policy’s in place
so our review is, you know, whenever it comes into play, we’re -- it’s based on
that policy.

3069.

If it changes in the future, which the Government has indicated it’s
going to update it, then we will be applying whatever policy that we have at the
time.

3070.

MR. LEADEM: And are you aware of the timeframe for the
changing of that policy into something else?

3071.

MR. MICHAEL ENGELSJORD: No, I’m not.

3072.

MR. LEADEM: Now, it’s true, is it not, that the Proponent’s
methodology for stream crossings and watercourse crossings does not actually
mirror the Department of Fisheries’ notions habitat risk management framework?
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They don’t use that; do they?

3073.
3074.

MR. MICHAEL ENGELSJORD: Our understanding is that they
have based their risk management approach, somewhat at least, on DFO’s; at least
the risk management approach for evaluating effects on habitat.

3075.

MR. LEADEM: Has DFO actually looked at all of the watercourse
crossings that will be transected or impacted -- potentially impacted by this
pipeline to determine on a site-by-site, watercourse-by-watercourse basis, whether
or not the plan is appropriate?

3076.

MR. MICHAEL ENGELSJORD: And by “look”, do you mean
made a site visit or?

3077.

MR. LEADEM: I mean examining it in full so that you can make an
assessment of whether or not the proposal that the Proponent has put forward in
terms of a specific watercourse crossing is accurate and accords with DFO policy
and practice.

3078.

MR. MICHAEL ENGELSJORD: We have read all the information
provided by the Proponent.

3079.

MR. LEADEM: Yes.

3080.

MR. MICHAEL ENGELSJORD: Yeah, and we have made site
visits to some of those sites.

3081.

MR. LEADEM: Are you in a position today to say that you’re in full
agreement and accord with all of the watercourse crossings that are being
proposed in the manner in which they’re being proposed by the Proponent?

3082.
3083.

MR. MICHAEL ENGELSJORD: I think it would be preliminary.
If the project proceeds to the regulatory approval stage then, at some
point, presumably, there would be requests for authorizations from DFO under the
Fisheries Act and, at that point, we would want to make sure we’re looking at
whatever the most up-to-date information is.

3084.
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Proponent has put forward is preliminary and that it’s going to be refined
somewhere down the line in terms of a process unfolding?
3085.

MR. MICHAEL ENGELSJORD: Can you repeat that?

3086.

MR. LEADEM: Sure.

3087.

At this stage, what you’re suggesting to me is that it’s -- the Proponent
has put forward a preliminary assessment of watercourse crossings and you’ve -you view it in that light, as a preliminary assessment only?

--- (A short pause/Courte pause)
3088.

MR. MICHAEL ENGELSJORD: Sorry for the interruption.

3089.

MR. LEADEM: No, no problem.

3090.

MR. MICHAEL ENGELSJORD: Can you repeat the question for
me?

3091.

MR. LEADEM: What I’m trying to drive at, Mr. Engelsjord, is
whether or not -- this is an iterative process, as I understand it -- that at this stage,
we have a preliminary proposal put forward by the Proponent in terms of
watercourse crossings which delineates some watercourse crossings, for example,
as trenchless methodology and others where there’s cut and trench methodology
and so forth. And what I’m trying to understand is DFO’s role in this process.

3092.

So the question then is: At this stage, are we still talking preliminaries
and, at some future stage, do you actually go out into the field and oversee what’s
going to happen or how does that all work?

3093.

MR. MICHAEL ENGELSJORD: Okay, so our review thus far is
based on the information provided to us by the Proponent.

3094.

I don’t necessarily want to speak for the Proponent in terms of how
preliminary they feel this is but they have, to this stage, proposed crossing
techniques and that -- where this will all lead, if the project was to go to the
regulatory review stage, would be to, I presume, request for authorizations from
DFO where they can avoid certain, like habitat impact.
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3095.

And so when DFO’s faced with those decisions related to those
authorizations, we’ll be looking at whatever the Proponent has put forward as
their final proposal.

3096.

So it’s a bit hard for me to know what the Proponent’s proposed right
now, whether that will track through and look like what they have in their final or
perhaps they may make some amendments.

3097.

It -- in a general sense, it’s my understanding that the Proponent has
been looking at changes that are -- there -- I mean, it’s under their consideration
and some of those changes based on comments we’ve made.

3098.

MR. LEADEM: Yes.

3099.

And maybe by specific example, we can look at the watercourse
crossing for the Endako because I noticed in your errata sheet that you seem to
take out some of the concerns that DFO had about the alternate methodology for
crossing the Endako River.

3100.

Has it now been satisfied to your satisfaction that that watercourse
crossing in particular is going to be a trenchless crossing?

3101.

MR. MICHAEL ENGELSJORD: I wouldn’t say that the errata was
related to -- in our written evidence of 2011 we had mistakenly noted that the
white sturgeon occurred in the Endako River.

3102.

MR. LEADEM: Yes.

3103.

MR. MICHAEL ENGELSJORD: And that was our error. That was
the correction.

3104.

So we’ve made comments emphasizing that we would recommend that
they pursue whether or not they can do a trenchless crossing there.

3105.

So our understanding, which we clarified, is that white sturgeon do not
occur in the Endako River. We have made other recommendations which I’ll just
locate for you here.

--- (A short pause/Courte pause)
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3106.

MR. MICHAEL ENGELSJORD: In our written evidence we made
a, in addition to that Endako River crossing one, we also made a recommendation
that the Proponent consider trenchless crossings for all watercourses that have
medium to high sensitivity fish habitats.

3107.

Those watercourses that don’t have a standard least risk period for instream works and also those watercourses were important anadromous salmonic
fish habitat occurs.

3108.

MR. LEADEM: All right.

3109.

MR. MICHAEL ENGELSJORD: And my understanding is the
Endako River would also be captured by that recommendation.

3110.

MR. LEADEM: Yes you’re aware that the Endako -- that there’s an
Endako conservation unit of sockeye?

3111.

MR. MICHAEL ENGELSJORD: Yes and I believe there’s other
salmon and salmonic species in that river as well.

3112.

MR. LEADEM: Now, we’ve been talking about watercourse
crossings which is obviously something that happens during the construction
phase of a pipeline proposal such as the ones we have before us. Has the DFO
turned its mind to what would happen with respect to an oil spill into a
watercourse and the potential consequences to the fishery values in that particular
watercourse?

3113.

MR. MICHAEL ENGELSJORD: Would you be able to be a bit
more specific? Like something -- like is it in our evidence somewhere?

3114.
3115.

MR. LEADEM: Yes. I actually think I should take you there.
If we can go to that same exhibit Adobe page 34, paragraph 126. It’s a
brief paragraph. I’ll just read it into the record:
“The analysis of the accuracy of the spill likelihoods, spill
trajectories, or fate and behaviour of chemicals of potential
concern present in oil lies outside of DFO’s expertise and
mandate.”
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3116.

That -- is that still the case?

3117.

MR. MICHAEL ENGELSJORD: Yes.

3118.

MR. LEADEM: And I’m going to turn now to Environment Canada
because Environment Canada has an obligation or at least authority under section
363 of the Fisheries Act for deposition of deleterious substances.

3119.

Would Environment Canada have the expertise to deal with the
behaviour of chemicals or potential concern present in oil? Would that be in EC’s
expertise or mandate?

3120.

DR. CAROLINE CAZA: Yes, EC does have some expertise relevant
to those areas.

3121.

MR. LEADEM: So is it the case that DFO should simply be talking
to EC about how to manage this issue, with respect to the potential of oil spills?

3122.

It seems like -- I’m not sure why DFO -- DFO says it doesn’t have the
expertise; EC has the expertise. Is DFO deferent to EC with respect to this?
MR. MICHAEL ENGELSJORD: I presume that’s a question for

3123.
DFO.
3124.

I think EC has mentioned this already, the section 36-3 of the
Fisheries Act, the one that prohibits the deposit of deleterious substances.

3125.

MR. LEADEM: Yes.

3126.

MR. MICHAEL ENGELSJORD: EC administers that section and
something like an oil spill a deleterious substance going into a fish bearing
watercourse would fall under that.

3127.

MR. LEADEM: All right. So has Environment Canada then taken a
look at the Proponent’s information with respect to spill likelihood, spill
trajectories and made some determination of any concern about what is likely to
occur?

3128.

DR. CAROLINE CAZA: EC’s relevant expertise in this area does
not relate to the accuracy of spill likelihoods but it does have some expertise
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related to spill trajectories and the fate behaviour and effects of chemicals in oil.
3129.

In our written evidence, with which I’m sure you’re familiar, we did
file a review of some of the Proponent’s materials related to the marine
environment ---

3130.

MR. LEADEM: Yes.

3131.

DR. CAROLINE CAZA: --- but EC did not review the Proponent’s
materials related to spills from the pipeline and we explained the reason for that, I
believe, in at least one of our IR responses. That’s on the record.

3132.

MR. LEADEM: If I can ask you now to examine with me, Mr.
Engelsjord, at page -- Adobe page 39, paragraph 146. There’s a recognition there:
“…that the Proponent considers predicting and quantifying
impacts of an oil spill on fisheries resources somewhat
challenging given the uncertainty surrounding the multiple
factors that would influence a prediction.”

3133.

And you go on to say or DFO at least goes on to say in para 147
immediately following:
“Despite the uncertainty, the Proponent has conducted a
reasonable ecological risk assessment to identify risks to fish,
fish habitat and fisheries resources.”

3134.

Which expertise are you relying upon in making that statement?

3135.

MR. MICHAEL ENGELSJORD: I’m just going to take a moment
to ---

3136.

MR. LEADEM: Certainly.

--- (A short pause/Courte pause)
3137.
3138.

MR. MICHAEL ENGELSJORD: Sorry for the delay.
I believe we answered this or what I understand to be this question, in
an IR we’re just trying to locate that.
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3139.

MR. LEADEM: E9-21-13, and I think if you -- it should be para -- or
Adobe page 6.

3140.

Is that what you had in mind?

3141.

MR. MICHAEL ENGELSJORD: Yes, I believe that’s it. It’s a
question that’s maybe related to the question you answered -- or sorry that you
asked.

3142.

MR. LEADEM: It’s a bit ambiguous and I’m going to come back to
that answer and see if I understand the answer correctly.

3143.

When you say in that response that the:
“…assessment was limited to consideration of potential
impacts to fish and fish habitat and did not consider potential
impacts on water quality and toxicology…”

3144.

The ambiguity in my mind, and maybe you can help me with this, is
that -- how can you assess the potential impacts to fish without considering the
potential toxicological effects upon fish of deposition of PAHs and other
substances in the water?

3145.

MR. MICHAEL ENGELSJORD: I’ll try to clarify that. DFO’s
review is kind of conducted through the lens of section 35, which is the
prohibition against destroying physical fish habitat ---

3146.

MR. LEADEM: Yes.

3147.

MR. MICHAEL ENGELSJORD: --- and the destruction of fish or
killing of fish.

3148.

So an oil spill may cause those effects as well as the toxicological
effects, which we haven't conducted an assessment of.

3149.

MR. LEADEM: And from the answer that I got earlier from you, Dr.
Caza, EC hasn't done a real analysis of the toxicological effects as well from such
things as polycyclic aromatic hydrocarbons?
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3150.

DR. CAROLINE CAZA: The information you're referring to is the
information in the Ecological and Human Health Risk Assessment document that
the Proponent provided.

3151.

Is that the information you're asking whether we've reviewed or not?

3152.

MR. LEADEM: No, I'm not asking if you reviewed it, I'm asking if
you have -- in your own mind, does EC have the expertise to actually look at the
potential of oil spills in the fresh water environment and what effects it might
cause in that environment?

--- (A short pause/Courte pause)
3153.

DR. CAROLINE CAZA: Thank you.

3154.

Excuse me, I was trying to just nail down what information we've
provided on this.

3155.

I believe -- and we are looking right now for the relevant IR, we did
provide a bit of information explaining that we have done a little bit of work in
this area. But I will have to wait until we locate the IR to be able to identify
exactly what we indicated that we've done.

3156.
3157.

MR. LEADEM: Okay.
DR. CAROLINE CAZA: In general, it was -- I think it was not very
much, but let me just find that.

3158.

MR. LEADEM: I may have missed it.

3159.

DR. CAROLINE CAZA: Just a moment.

3160.

MR. LEADEM: All right.

--- (A short pause/Courte pause)
3161.

DR. CAROLINE CAZA: I'm being told it may not be easy to readily
find it.

3162.
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3163.

DR. CAROLINE CAZA: So perhaps we can provide that
information -- I'm not quite sure how the process works here.

3164.

We'll continue to search for the relevant IR and, when we find it, we'll
give it to you?

3165.

THE CHAIRPERSON: Dr. Caza, let's have it recorded as an
undertaking and then your counsel can file it when it becomes available.

3166.

MR. SHAW: Is it possible it might be located before the end of the
day today?

3167.

So perhaps what I'd suggest is the moment it's located, it could be
indicated to the Panel and then we can provide the information.

3168.
3169.

MR. LEADEM: Yes, that's suitable.
THE CHAIRPERSON: And if it hasn't been located by the close of
tonight, let's have it registered as an undertaking.

3170.

MR. SHAW: Yes, we will. Thank you.

3171.

THE CHAIRPERSON: Thank you.

3172.

MR. LEADEM: Going back again to DFO, I want to talk about
SARA-listed species of aquatic nature.

3173.

Would the White Sturgeon that we mentioned in respect to the Endako
-- which is not really in the Endako, but more in the Stuart and Nechako -- is that
fall within the bailiwick at DFO in terms of SARA-listed species?

3174.

MR. MICHAEL ENGELSJORD: Yes, it does.

3175.

MR. LEADEM: All right.

3176.

And are there recovery strategies that are going to be put into place for
the White Sturgeon?

3177.
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recovery strategy right now for White Sturgeon.
3178.

MR. LEADEM: And so that will cover the White Sturgeon, what is
it, Acipenser transmontanus.

3179.

And would it also -- are you also working on the sturgeon that's found
in the -- in Alberta, in the Saskatchewan River, I believe?

3180.

MS. TRACEY SANDGATHE: Oh, sorry about that. If you could
just give me one moment?

3181.

MR. LEADEM: Sure.

--- (A short pause/Courte pause)
3182.

MS. TRACEY SANDGATHE: You were correct.

3183.

Could you repeat your question, your reference to the first species?

3184.

MR. LEADEM: The first species is -- I think it's Acipenser
transmontanus, the White Sturgeon. There's -- is that right?

3185.

MS. TRACEY SANDGATHE: That's correct.

3186.

MR. LEADEM: Right.

3187.

MS. TRACEY SANDGATHE: That is the recovery strategy that
we're working on.

3188.

MR. LEADEM: All right.

3189.

And there's also, I believe it's called the “Lake Sturgeon”, that's found
in Alberta.

3190.

Are you similarly working on a recovery strategy for that ---

3191.

MS. TRACEY SANDGATHE: Not at ---

3192.

MR. LEADEM: --- sturgeon?

Transcript

Hearing Order OH-4-2011

Government of Canada Panel 1
Examination by Mr. Leadem
3193.

MS. TRACEY SANDGATHE: Excuse me, sorry.

3194.

Not at this time. That species has not been SARA-listed.

3195.

MR. LEADEM: With respect to the White Sturgeon, do you have a
timeframe on when we can expect to have a recovery strategy released?

3196.

MS. TRACEY SANDGATHE: We are working on a recovery
strategy right now and we anticipate that we will be able to post that recovery
strategy for public comment in 2013.

3197.

MR. LEADEM: I want to now turn to salmon, particularly salmon in
the Fraser River water system.

3198.

And if I could -- are you familiar, Mr. Engelsjord, with the Wild
Salmon Policy?

3199.
3200.

MR. MICHAEL ENGELSJORD: I am, yes.
MR. LEADEM: And I did not have it in our evidence, but I believe it
is appended to the evidence at the UFAWU. And so if we need to call it up, by all
means, we can do so. But I think I'll proceed without necessarily referring to it.

3201.

Are you fairly familiar with it?

3202.

MR. MICHAEL ENGELSJORD: Yes, and a number of us are.

3203.

MR. LEADEM: Okay.

3204.

MR. MICHAEL ENGELSJORD: We'll do our best answering your
questions.

3205.

MR. LEADEM: Thank you.

3206.

I'm interested in some of the conservation units, particularly with
respect to Sockeye Salmon that have been identified as being either in the red
zone or close to the red zone for conservation units.

3207.

Can you confirm for me that the Takla and Trembleur Conservation
Unit is in the red zone?
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3208.

MR. MICHAEL ENGELSJORD: I'll just take a moment.

--- (A short pause/Courte pause)
3209.

MR. MICHAEL ENGELSJORD: Sorry for the delay.

3210.

None of us that are present today can confirm for that specific CU
right now.

3211.

MR. LEADEM: Okay.

3212.

What about your knowledge of what we have come to know as the
early Stuart run of Sockeye Salmon?

3213.

You realize, of course, that those sockeye have been in decline for the
last couple of decades; is that not correct?

3214.

MR. MICHAEL ENGELSJORD: I'm generally familiar with that
run, yeah.

3215.

MR. LEADEM: And would you agree with me that the early Stuart
run has generally been in decline for the last -- at least last decade or so?

3216.

MR. MICHAEL ENGELSJORD: I think I'm not familiar enough
with the stock status to really be very specific about that.

3217.

MR. LEADEM: If somebody in the back row who might have that
answer?

3218.

MR. MICHAEL ENGELSJORD: Just let me check.

3219.

MR. BRADLEY FANOS: Yeah, I can answer that.

3220.

It's my understanding as well that that stock has been in decline for a
number of years.

3221.

MR. LEADEM: Thank you.

3222.

I can't see your name tag, but I ---
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3223.

MR. BRADLEY FANOS: It's Brad Fanos.

3224.

MR. LEADEM: Thank you, Mr. Fanos.

3225.

Are you also familiar, Mr. Fanos, with the Chinook in the mid-Fraser
being in decline?

3226.

Specifically Chinook in the Nechako River and some of the other
tributaries.

3227.

MR. BRADLEY FANOS: I'm familiar with some of the
conservation concerns; not necessarily the trajectory of decline.

3228.

MR. LEADEM: But they are of concern to you as a DFO scientist in
terms of their decline?

3229.

MR. BRADLEY FANOS: We certainly look at all projects with the
consideration for salmon and to ensure that the impacts of any project mitigate
and offset those impacts. So in terms of the concern, there are considerations of
all the species in that system.

3230.

MR. LEADEM: Has DFO taken a look at the potential for an oil spill
say, for example, somewhere along the Stewart River and what effect that might
have upon the Stewart River runs that we've been discussing?

3231.

MR. MICHAEL ENGELSJORD: It's Mike Engelsjord again.

3232.

DFO hasn't conducted any analysis of the effects of oil spills.

3233.

MR. LEADEM: Okay. I just wanted to make sure of that.

3234.

Now, I've been asking questions of the panel. I wondered if, at any
time, anyone on the phone wanted to chime in because they've been listening
patiently and sometimes I know from experience when I'm on the end of a phone
conversation that you can't get a word in edgewise.

3235.

So for all of you who are on the phone, do you have any comments or
anything to add to any of the discussion that we've been having about fishery
values or fish or wildlife, caribou, anything of that nature?
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3236.

MR. ANDRÉ BREAULT: André Breault here. No comment at the
moment. Thank you for asking.

3237.
3238.

MR. LEADEM: Okay. Thank you, Mr. Breault.
Madam Chair, that will conclude my questions of this panel and -- oh,
sorry. I think they might have the answer for the -- we can avoid an undertaking.
I'll wait for the response.

3239.

DR. CAROLINE CAZA: Thank you very much.

3240.

We have located the exhibit number. It's E9-21-12, and it's Adobe
page 87. I would draw your attention to -- if you could scroll, I believe, up to the
next -- backwards. There; stop. Thank you.

3241.

It's 1.46 g). This is the information that we reported on the expertise
that we had in this area. This was in the context of response to an information
request from the Haisla Nation.

3242.

I don't know; do you want me to read it or do you want to read it?

3243.

MR. LEADEM: No, no.

3244.

DR. CAROLINE CAZA: Do you have any questions you'd like to
ask us on this?

3245.

MR. LEADEM: It appears as though there's been some studies done
for rainbow trout, acute toxicity to Oncorhynchus mykiss. That's rainbow trout, is
it not?

3246.
3247.

DR. CAROLINE CAZA: Yes, it is.
MR. LEADEM: And that would refer probably to what, LD50, tests
of that nature?

3248.
3249.

DR. CAROLINE CAZA: It certainly could, yes.
MR. LEADEM: All right. So that's -- that's pretty preliminary
material or testing. Would that be fair?
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3250.

DR. CAROLINE CAZA: It would be a standard part of toxicological
studies.

3251.

MR. LEADEM: Thank you for digging that out. I must admit, I did
not peruse the IR responses to Haisla as diligently as I ought because I know that
the Haisla are coming up after me and that they do a very good job of following
up on the evidence.

3252.

I should indicate for the record, Madam Chair, that I had some
discussions with Mr. Jim Shaw concerning the necessity to call the two boreal
caribou specialists, and I will not need to examine them or question them, so that
unless they're required by the Panel, by you, I -- and I think I was the only party
that indicated that I wanted to question the boreal caribou specialists. And I've
gotten sufficient responses from the good people here today, so I don't need to
have them attend on Monday.

3253.

THE CHAIRPERSON: Thank you for letting us know, Mr. Leadem.
The Panel will advise at a later date if we still require those witnesses to be
available. At the moment, I believe we do, just so that you're aware.

3254.

MR. LEADEM: And I thank the panel for your responses and your
helpfulness. Thank you very much.

3255.

THE CHAIRPERSON: So we'll do another change and we'll call the
Haisla Nation forward, then.

--- (A short pause/Courte pause)
3256.

THE CHAIRPERSON: Good evening, Ms. Griffith, Mr.
McCormick. Please proceed with your questions of this witness panel when
you're ready.

3257.

MS. GRIFFITH: Thank you, Madam Chair, and good evening,
Madam Chair, Panel, staff and witnesses. My name is Jennifer Griffith, counsel
for the Haisla Nation, and with me is Mr. Jesse McCormick, also counsel for the
Haisla Nation.
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--- EXAMINATION BY/INTERROGATOIRE PAR MS. GRIFFITH:
3258.

MS. GRIFFITH: And I'd actually like to just start out with that
information request response that was just discussed with Mr. Leadem.

3259.

That request asked:
"Why doesn't Environment Canada recommend research on the
effects of the hydrocarbon products to be shipped?
Environment Canada acknowledges the lack of information on
behaviour, fate, and effects, but appears to only recommend
research on behaviour and fate."

3260.

And the response that was provided was:
"At this time, Environment Canada has limited capacity for
toxicological evaluations."

3261.

And then it proceeded to identify some evaluations that had been done.

3262.

And my question is simply this. The limited capacity, does that refer
to a limited knowledge base within the department or limited funding to do the
work?

3263.

MR. SHAW: Madam Chair, I'd object to the second part of that
question. The funding issue, I think, must necessarily be off the table. Certainly
the question of expertise is a valid question.

3264.

THE CHAIRPERSON: Any comments, Ms. Griffith?

3265.

MS. GRIFFITH: Well, let's start with the first part of the question,
then, which is, does that lack of capacity refer to limited expertise or knowledge
within the department to do the work?

3266.

DR. CAROLINE CAZA: Excuse me. Thank you. Could I just see
the text on the screen that we're referring to in this information request so that I
know exactly what we are talking about? Thank you.

3267.
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3268.

MS. GRIFFITH: Correct. The question was at page 86, which might
not be the Adobe page number, and the response was at -- sorry, the response was
at page 86 starting there at the bottom of the page, 1.46 g).

--- (A short pause/Courte pause)
3269.

DR. CAROLINE CAZA: Thank you.

3270.

I'm struggling to provide you with an answer with this only because
this observation came from our science and technology section experts, who
reviewed the information for the marine environment, the information from the
Proponent on fate and effects in the marine environment.

3271.

When they’re referring to limited capacity, definitely we have limits to
our capacity, but beyond that it’s difficult for me to know exactly what they were
referring to with this specific reference to limited capacity.

3272.

They will be appearing as part of the Prince Rupert panel where there
can be a fuller discussion of their input but I cannot give you, with any precision,
an interpretation of what they were referring to. So that’s a little bit my
conundrum here.

3273.

MS. GRIFFITH:

Thank you Dr. -- is it, sorry, Caza?

3274.

DR. CAROLINE CAZA: Yes.

3275.

MS. GRIFFITH: So given that this response came from the marine -sorry -- people or branch, then, is it responsive to the question of what
Environment Canada has done in terms of looking at effects of spills in a
freshwater environment?

3276.

DR. CAROLINE CAZA: Can you clarify for me, perhaps, what the
question was that they were referring to -- they were responding to?

3277.

MS. GRIFFITH: I can do that. But it was my understanding that this
IR response was offered in response to questions from Mr. Leadem relating to
information in the freshwater environment or effects in the freshwater
environment. But I will clarify the response for you -- or the question for you.

3278.
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--- (A short pause/Courte pause)
3279.

MS. GRIFFITH: And so the IR was a general question about
information gaps. And it didn’t necessarily ask questions relating to the marine
environment only, but just about the nature of the products to be shipped and their
behaviour, fate and effects.

3280.

DR. CAROLINE CAZA: Okay. Then once again, we don’t have
those experts on this panel to give you the fullest explanation that you would
require, but I’m assuming if it was a general information request then the response
would apply broadly to the nature -- the limited expertise to cover both marine
and freshwater.

3281.

MS. GRIFFITH: Thank you, Dr. Caza. I guess I’ll take that up with
the marine panel.

3282.

I’m going to ask some questions relating to fish habitat. And I’ll direct
them towards the DFO group, but if anyone in the room would like to jump in
with a response, that’s absolutely fine. Some of them may sound like they’re
similar to the questions Mr. Leadem asked, but they actually are either specific to
the Kitimat River Valley or go into a greater level of depth.

3283.

So the Proponent -- or sorry, in its written evidence -- and this actually
is a question for Environment Canada. Environment Canada has acknowledged
the need for a more in-depth assessment, including basic statistical information,
on daily flow rates should -- this information should be provided by the Proponent
at the detailed engineering phase to characterize the variability of stream flows
during the construction period for larger streams for which an open cut or isolated
method of crossing is either proposed or could be used as an alternative. And if
you like, I can put the reference up on the screen if that would be helpful.

3284.

DR. CAROLINE CAZA: Can I -- sorry; excuse me. This -- yes, we
have somebody who is on the phone with us remotely and I’m not sure whether
she can see this information. So I’m not sure how that works.
MS. GRIFFITH: It’s Exhibit E9-6-32, page 93.

3285.
3286.

DR. CAROLINE CAZA: Manon Lalonde, who is one of our remote
witnesses, she prepared this part of the evidence, so she would be the one to direct
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your questions to.
3287.

We may just want to confirm with her that she has her -- she has the
information -- she’s identified the part that you’re referring to.

3288.

MS. GRIFFITH: So it’s paragraph 265 of Environment Canada’s
written evidence. Do you have that in front of you, Ms. Lalonde?

3289.

MS. MANON LALONDE: Yes, I do.

3290.

MS. GRIFFITH: Now ---

3291.

MS. MANON LALONDE: Could you repeat the question, though, in
relation to this evidence?

3292.

MS. GRIFFITH: I haven’t asked the question yet, actually.

3293.

MS. MANON LALONDE: Okay.

3294.

MS. GRIFFITH: So this was Environment Canada’s evidence. And
the Proponent, in earlier testimony, acknowledged that the tributaries to the
Kitimat River can vary and flow and that they tend to be quite flashy in their flow
nature.

3295.

Is that your understanding as well of the Kitimat River Valley?

3296.

MS. MANON LALONDE: I have to state here that the comments I
made in the written evidence in relation to stream flow rates higher than five
cubic metre per second during construction time and the need to account for the
variability in the stream flow rates during construction time applied to those
crossings that are anticipated to be non-trenchless crossings.

3297.

So I just need to verify, those tributaries that you’re talking about in
the Kitimat River, are they proposed to be trenchless crossings or non-trenchless?

3298.

MS. GRIFFITH: Some of them are currently proposed as trenchless
and some are proposed as non-trenchless.

3299.

MS. MANON LALONDE: Okay, then could you repeat the
question? Sorry about that.
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3300.

MS. GRIFFITH: My question was simply whether it’s your
understanding that the tributaries to the Kitimat River can vary and flow and can
be flashy -- can have a flow that’s flashy in nature.

3301.

MS. MANON LALONDE: At this time, I did not look at individual
crossings to -- flow rates or the flow regime for individual crossing to the extent
that your question is getting to. My comments at this time to the Proponent are
related to the methodology that is used to assess the possible impacts of the
project on the stream flow.

3302.

Does that answer your question?

3303.

MS. GRIFFITH: Not really, but I’ll take that answer for now. Thank
you, Ms. Lalonde.

3304.

But I do have a follow-up question, and that is your recommendation
for basic statistical information on daily flow rates, would that include
instantaneous peak flow information?

3305.

MS. MANON LALONDE: Well, the recommendation is about -- is
asking the Proponent to provide more detailed information on certain -- on the
stream flow regime of the crossings that will be of a non-trenchless type. And
what the Proponent has said is that more detailed information, including more
information about the stream flow variability, will be provided at the detailed
engineering phase.

3306.

Whether or not this will include peak instantaneous flow, I would have
to say that it doesn’t have to go to that point. Essentially, looking at weekly -average weekly flow in terms of planning, I think, would be appropriate.

3307.

MS. GRIFFITH: And when you refer to planning, are you referring
to planning watercourse crossings to avoid potential impacts to fish habitat?

3308.

MS. MANON LALONDE: Yes, the planning surrounding the
watercourse crossing would -- subject of this planning I believe, is to minimize
potential impact to fisheries, but really that’s -- that’s a question for DFO. My
area of expertise here is the -- the proper determination of stream flow for -- for
specific crossings. So any questions pertaining to fish would have to be directed
to the DFO Panel, I would have to say.
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3309.

MS. GRIFFITH: Thank you, Ms. Lalonde.

3310.

So I think this next question might be for the DFO them. Do you
agree that volatile flow conditions could pose additional risks for downstream
effects to fish and fish habitat during construction of pipeline water crossings?

3311.

MR. MICHAEL ENGELSJORD: Can I just get you to clarify by
volatile you mean flashy?

3312.

MS. GRIFFITH: Flashy, unpredictable with peaks -- sharp peaks.

3313.

MR. MICHAEL ENGELSJORD: Okay. And sorry, can you repeat
the question then?

3314.

MS. GRIFFITH: Do you agree that volatile flow conditions could
pose additional risks for downstream effects to fish and fish habitat during
construction of pipeline water crossings?

3315.

MR. MICHAEL ENGELSJORD: I’m not sure I’d characterize it
exactly the same way. The risk would depend on a lot of things and to implement
a crossing technique, particularly one that would involve trenching of some kind,
-- that’s the -- the flow is something that has to be managed properly in order to
implement that in a way that doesn’t cause issues for fish habitat.

3316.

MS. GRIFFITH: So in terms of managing flow, if the flow is
volatile does that make it more difficult to manage?

3317.

MR. MICHAEL ENGELSJORD: Not necessarily. It’s good to
understand that there’s -- what kind of flow ranges you may -- the Proponent may
be facing because at the time of doing the work, they’re going to need to work
around those. For example, if they have to divert flows around a worksite, they
need to understand the amount of flow that they’re -- they may be faced with to
manage it properly.

3318.

MS. GRIFFITH: And would it be necessary to understand that flow
when selecting the type of watercourse crossing?

3319.

MR. MICHAEL ENGELSJORD: Maybe I’ll answer it this way; I
think it would be advantageous.
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3320.

MS. GRIFFITH: And when stream crossings are being undertaken,
would there be clearing along the stream banks for access and for heavy
equipment use and for storage; is that correct?

3321.

MR. MICHAEL ENGELSJORD: That may be the case, it would
depend on the specifics of what crossing they’re using and the location and all
that.

3322.

MS. GRIFFITH: And if that type of clearing did take place, would
that increase the risk of sedimentation during high flows?

3323.

MR. MICHAEL ENGELSJORD: The stream side clearing?

3324.

MS. GRIFFITH: Correct.

3325.

MR. MICHAEL ENGELSJORD: It may pose a risk of
sedimentation. However, these are things that can be readily managed with
appropriate mitigation techniques.

3326.

MS. GRIFFITH: Thank you.

3327.

Are you familiar with Northern Gateway’s proposed watercourse
crossings in the Kitimat River Valley?

3328.

MR. MICHAEL ENGELSJORD: Yes, we’ve reviewed all the
information provided by them.

3329.

MS. GRIFFITH: And a number of these -- the tributaries to the
Kitimat River would be classified as non-fish bearing; is that correct?

3330.

MR. MICHAEL ENGELSJORD: Off the top of my head, I’m not
sure. I don’t recall all the specific ones, but I mean, it would be in the
Proponent’s information.

3331.

MS. GRIFFITH: Does DFO require different approaches for
watercourse crossings that are fish bearing from those that are non-fish bearing?

--- (A short pause/Courte pause)
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3332.

MR. MICHAEL ENGELSJORD: Sorry about that. I just want to
make sure I answer the question in a way that clarifies the way we would see this.

3333.

We don’t see the crossing technique necessarily as a DFO
requirement. The crossing technique is something that’s proposed by the
Proponent.

3334.

If -- associated with that, if there’s the need for an authorization from
DFO, then we would be looking at the information provided by the Proponent to
see whether that’s acceptable. And of course we’d be checking to see that there’s
not alternative like methods or mitigation measures that can avoid or reduce the
adverse impacts on fish habitat.

3335.

MS. GRIFFITH: Where a non-fish bearing stream is a tributary to a
fish bearing stream, there’s still a potential pathway of effects for impacts to fish
habitat in the fish bearing stream; is that correct?

3336.

MR. MICHAEL ENGELSJORD: Could I ask you to be more
specific?

3337.

MS. GRIFFITH: If a watercourse crossing is planned on a non-fish
bearing stream that is a tributary to a fish bearing stream, is there a potential for
the watercourse crossing across the non-fish bearing stream to have effects to the
downstream fish bearing stream?

3338.

MR. MICHAEL ENGELSJORD: In a general sense there is the
potential, yes.

3339.

MS. GRIFFITH: It’s my understanding that the -- sorry, the -- some
of the tributaries in the Kitimat River are of quite steep gradient, is that your
understanding as well?

3340.

MR. MICHAEL ENGELSJORD: I don’t necessarily have all the
information in -- like all in my head, but I presume that there’s steep tributaries in
the Kitimat drainage, yes.

3341.

MS. GRIFFITH: And is it your understanding that the steep gradient
tributaries are likely to experience volatile changes in flow rates due to rainfall or
snow melt events?
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3342.

MR. MICHAEL ENGELSJORD: I think that might be -- or, I know
that’s outside of my expertise, it’s kind of a hydrological question. My expertise
is in the area of fish habitat biology.

3343.

MS. GRIFFITH: So when DFO reviews a -- bring in a hydrologist to
assist with the review of the technical information provided by the Proponent?

3344.

MR. MICHAEL ENGELSJORD: Generally, we’d be relying on the
Proponent to provide the information that they need to support their application.

3345.

MS. GRIFFITH: So from that, am I to understand that there’s no
independent review of the Proponent’s application from a hydrological
standpoint?

3346.

MR. MICHAEL ENGELSJORD: I would say generally, that's
correct, yes.

3347.

Sorry, I just want to clarify, at least not from DFO.

3348.

MS. LAURA MACLEAN: I might just add to Mike’s answer there if
that’s okay. Laura Maclean with Environment.

3349.

Just -- at this environment assessment stage, Environment Canada, as
we’ve heard from Manon Lalonde, has provided commentary on the Proponent’s
approach to looking at hydrology and looking at stream flow, and that’s at this
stage, the environment assessment stage.

3350.

MS. GRIFFITH: Thank you, Ms. Maclean.

3351.

And my understanding is that that recommendation was that the
Proponent should provide certain information and I’m just trying to establish
whether that information is then reviewed by someone in the context of
watercourse crossings.

3352.

So my question then, Mr. Engelsjord, again is just to confirm that -and perhaps Ms. MacLean -- that when an authorization is sought for a HADD
there’s no hydrologic, or no -- no independent review of the hydrological
information provided by the Proponent conducted by the federal government; is
that correct?
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3353.

MR. MICHAEL ENGELSJORD: That’s kind of a general question.
In general, it’s correct, that it -- it may be possible that there could be an
independent review though.

3354.

MS. GRIFFITH: And in what circumstances would DFO seek that
independent review?

3355.

MR. MICHAEL ENGELSJORD: Sorry, I should clarify. I mean,
back to my first point, is that DFO expects that the Proponent is going to provide
and pay for the collection of the information that they need to support their -- their
application for an authorization.

--- (A short pause/Courte pause)
3356.

MS. GRIFFITH: The Proponent has agreed, essentially, that the
Kitimat River Valley and the Kitimat River estuary are both high consequence
areas. Does DFO acknowledge that the Kitimat River Valley supports a broad
diversity of fish species and life stages?

3357.

MR. MICHAEL ENGELSJORD: Yes.

3358.

MS. GRIFFITH: And does DFO agree that the Kitimat River
constitutes sensitive fish habitat?

3359.

MR. MICHAEL ENGELSJORD: We would agree that there’s
certainly many areas of the Kitimat River that would constitute sensitive fish
habitat, yes.

3360.

MS. GRIFFITH: And does DFO agree that there is no least risk
period for the Kitimat River itself?
MR. MICHAEL ENGELSJORD: Off the top of my head, I couldn’t

3361.
say.
3362.

MS. GRIFFITH: Is there anyone from DFO here who can tell us
that?

3363.

MR. MICHAEL ENGELSJORD: Just a sec, I’ll check.

--- (A short pause/Courte pause)
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3364.

MR. MICHAEL ENGELSJORD: We don’t know just off the top of
our heads. That information may be available in the Proponent’s submissions.

3365.

MS. GRIFFITH: Who is responsible for establishing whether there
are least risk periods in rivers and streams in British Columbia, or in Canada?

3366.

MR. MICHAEL ENGELSJORD: Maybe I could just clarify. One
description of a least risk period are these general least risk periods that are -- can
be put together with information about the species that occur in a river and their
life history requirements. So these can generate -- generalize least risk periods
that are published or can be derived from knowledge of the fish species that are
present and how they use the habitat.

3367.

So that’s -- that’s one sense of a general least risk period. So some
watercourses may have a number of fish species so that they don’t -- when you
look at the least risk period for each fish species, they overlap in such ways that
you end up with no generalized least risk period.

3368.

In these kind of situations if there’s the need to do in-stream works
then DFO will generally work with the Proponent to find an appropriate, specific
least risk period, like, the period of least risk for that watercourse.

3369.

I hope -- hopefully that clarifies that a little bit.

3370.

MS. GRIFFITH: Has DFO worked with Northern Gateway to
identify specific least risk periods for the watercourse crossings in the Kitimat
River Valley?

3371.

MR. MICHAEL ENGELSJORD: No, we haven’t done that yet.
That’s generally something that would happen when you have the final details,
you know, at the regulatory review stage.

3372.

MS. GRIFFITH: In terms of the general least risk period for the
Kitimat River, is that something that DFO could provide to us through an
undertaking?

3373.

MR. MICHAEL ENGELSJORD: Sorry, we probably could if the
Panel would like that. It’s information that is easily available. It would depend if
you’re talking about the -- which -- the Kitimat River proper or which tributary
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and that’s of course if there is one of these general least risk periods available that
relies on knowledge of the fish species that are using that stream.
3374.

MR. BRADLEY FANOS: If I could add to -- to that answer. It’s
Brad Fanos.

3375.

The -- the website that DFO has, along with the provincial websites,
do list timing windows where works are at least risk. So you can to websites and
see the general timing windows that Mike’s referring to. So they’re available
online and just to add to the -- to the point that they are available publicly in terms
of identifying timing windows where there is least risk.

3376.
3377.

MS. GRIFFITH: Thank you.
Can you confirm that one of the species that the Kitimat River
supports is eulachon which has been identified by COSEWIC as endangered and
is considered for listing under SARA?

3378.

MR. MICHAEL ENGELSJORD: Yes, we can, yeah.

3379.

MS. GRIFFITH: And are you aware that government and local
industry organize their activities to avoid disturbance to eulachon in the Kitimat
and Kemano Rivers from late February through to June?

3380.

MR. MICHAEL ENGELSJORD: I think so, generally, if I
understand what you’re saying.

3381.

MS. GRIFFITH: Ms. Niro, could we please have Exhibit E9-21-12,
page 42?

3382.

This was an information request from the Haisla Nation to -- to DFO
regarding eulachon. And in its response DFO identified additional information on
eulachon it thinks would be beneficial for the JRP’s assessment for potential
effects of the project on eulachon and the two bullets there set that out; if you
could just read those two bullets, please.

--- (A short pause/Courte pause)
3383.

MS. GRIFFITH: Would this apply to eulachon habitat in the Kitimat
River as well?
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3384.

MR. MICHAEL ENGELSJORD: Yes, it would.

3385.

MS. GRIFFITH: And has DFO received any additional information
from Northern Gateway about geospatial extent and overlap of Northern
Gateway’s activities and eulachon spawning locations, migratory corridors,
runtimes and larval retention time in the estuary and brackish surface water of the
inlet or proposed mitigation measures to be employed during eulachon spawning
periods?

3386.

MR. MICHAEL ENGELSJORD: Just give me a moment to consult
with my colleagues.

--- (A short pause/Courte pause)
3387.

THE CHAIRPERSON: Ms. Griffith, when you get the answer to
this question, perhaps that might be an appropriate time to take an evening break?

3388.

MS. GRIFFITH: Absolutely.

3389.

THE CHAIRPERSON: Thank you.

--- (A short pause/Courte pause)
3390.
3391.

MR. MICHAEL ENGELSJORD: Sorry for the delay.
So our understanding at DFO -- since we prepared the answer to your
-- the questions IR, we haven’t received additional information from the
Proponent. We do note that in the Proponent’s reply evidence, it’s Exhibit B83-2,
on page 13, it’s their answer to the -- it’s Answer 19. Our understanding of that is
the Proponent is basically committing to providing further information in the
future.

3392.
3393.

MS. GRIFFITH: Thank you, Mr. Engelsjord.
And so your -- is the full extent of your knowledge about what the
Proponent is doing in this regard based on Northern Gateway’s reply evidence or
are you aware of additional work that Northern Gateway is conducting?

3394.
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misunderstand that, but this is what Northern Gateway replied to the -- arises from
a question that we had for them earlier on.
3395.

MS. GRIFFITH: Thank you.

3396.

And I just wanted to confirm that this is the full extent of additional
information you’ve received from Northern Gateway in regard to the additional
work they’re doing on eulachon?

3397.

MR. MICHAEL ENGELSJORD: We did back in the IR round
where government participants made requests of -- or information requests to
Northern Gateway, we did receive some information in response to that, and
that’s filed. And that’s before your -- the Haisla’s IR to DFO.

3398.

MS. GRIFFITH: Thank you, Mr. Engelsjord.

3399.

This would be a good time for a break.

3400.

THE CHAIRPERSON: Thank you, Ms. Griffith.

3401.

Let’s be back at 7:15, please.

--- Upon recessing at 7:00 p.m./L’audience est suspendue à 19h00
--- Upon resuming at 7:15 p.m./L’audience est reprise à 19h15
3402.

THE CHAIRPERSON: Just while people are getting -- are taking
their seats, I can advise that the Panel counsel and the Panel will likely have a
couple of questions for the caribou experts. And if those experts wanted to
participate remotely that would be -- we seem to be going -- things seem to be
going very well in the remote participation and that would be completely adequate
for us.

3403.

MR. SHAW: Thank you, Madam Chair. We are making that
arrangement as we speak so that the panellists won’t have to fly here from
Ottawa. They will be able to testify remotely on Monday. So that arrangement is
now being made.

3404.

THE CHAIRPERSON: And if they could be together in the same
room that would be very helpful from the testing perspective.
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3405.

MR. SHAW: Yes, that’s the information we were given by staff, so
that will work just fine.

3406.

Thank you.

3407.

THE CHAIRPERSON: Terrific. Thank you.

MICHAEL ENGELSJORD: Resumed
TRACEY SANDGATHE: Resumed
ANDRÉE BLAIS-STEVENS: Resumed
JOHN CASSIDY: Resumed
JOHN CLARKE: Resumed
LAURA MACLEAN: Resumed
CAROLINE CAZA: Resumed
BARRY SMITH: Resumed
AILISH MURPHY: Resumed
BRADLEY FANOS: Resumed
ALASDAIR BEATTIE: Resumed
STEVEN TAYLOR: Resumed
ELIZABETH CAMPBELL: Resumed
DOUGLAS MAYNARD: Resumed
LUCY REISS: Resumed
CORAL DeSHIELD: Resumed
PAUL GREGOIRE: Resumed
JUDITH BECK: Resumed
BERNARD VIGNEAULT: Resumed
ANDRÉ BREAULT: Resumed
MANON LALONDE: Resumed
JUNE RIFKIN: Resumed
DONNA KIRKWOOD: Resumed
3408.

Ms. Griffith, please continue with your questions.

--- EXAMINATION BY/INTERROGATOIRE PAR MS. GRIFFITH:
(Continued/Suite)
3409.
3410.

MS. GRIFFITH: Thank you, Madam Chair.
I’d just like to go back to the concept of least risk periods again for a
little bit. It’s our understanding that there is no general least risk period for a
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number of the proposed watercourse crossings in the Kitimat River Valley. Can
you confirm this?
3411.

MR. MICHAEL ENGELSJORD: I think I have the same
understanding that there are locations in that watershed that that’s the case, yes.

3412.

MS. GRIFFITH: And when DFO contemplates allowing in-stream
work in a watercourse crossing with no general least risk period, when it gets into
a specific contemplation of less risk, is that based on local species lifecycles and
seasonal habitat use?

3413.

MR. MICHAEL ENGELSJORD: Yes. And the general least risk
period are also based on the species present.

3414.

MS. GRIFFITH: Is -- and so when you refer to species present, is
that just a presence absence analysis or is that an in-depth examination of species
life stages and seasonal use?

3415.

MR. MICHAEL ENGELSJORD: It’s both presence and absence in
the sense of which species use that watercourse and also some life history
information like in the sense of what do they use that watercourse for, for
example, spawning or is it just a migration corridor, et cetera.

3416.

MS. GRIFFITH: And where there are no generally defined least-risk
periods, have DFO and Northern Gateway had any discussions aimed at
identifying potential construction timing windows that are acceptable to DFO?

3417.

MR. MICHAEL ENGELSJORD: No, we haven't had those
discussions with Northern Gateway yet. They're generally the kinds of
discussions we'd have when we have the final detailed information before a
regulatory decision.

3418.

MS. GRIFFITH: And it is possible, is it not, that there will not be a
least-risk period where potential risks and effects to some species in their life
stages can be avoided?

3419.

MR. MICHAEL ENGELSJORD: It is possible that there will be
watercourses where there's not this general least-risk period, and in those cases
where there's like -- in-stream work can't be avoided, we'll be working with the
Proponent to find a specific least-risk period.
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3420.

So these general ones are general, but we may -- once we look more
closely, we may be able to find a least-risk period that still reduces the risk to fish
in that stream.

3421.

MS. GRIFFITH: So the intention would be to reduce risk but not
eliminate risk. Is that correct?

3422.

MR. MICHAEL ENGELSJORD: That's always the intention. I
mean, these things reduce risk and don't necessarily always completely eliminate
risk.

3423.

MS. GRIFFITH: We heard earlier that DFO has recommended to the
Proponent that it considered trenchless crossings where there are no least-risk
periods.

3424.

Ms. Niro, could I please have Exhibit B170?

3425.

Yesterday, Northern Gateway filed a response to an undertaking that
shows 14 watercourse crossings in the Kitimat River Valley with no least-risk
period.

3426.

And if you could just scroll down? And we see that only four of those
are currently proposed for trenchless crossings, I believe.

3427.

So can you confirm that your recommendation to Northern Gateway
here would be to change the crossing method at those 10 other crossings?

3428.

MR. MICHAEL ENGELSJORD: We have made that
recommendation that they go away and consider as fully as possible that there's a
trenchless method that can be employed in those watercourses.

3429.

MS. GRIFFITH: Thank you.

3430.

One aspect that informs watercourse crossings is risk rankings.

3431.

Ms. Niro, could we please have Exhibit E7-2-2, page 2?

3432.

This is a response from DFO to a Joint Review Panel Information
Request asking for information where the risk ranking that DFO would ascribe to
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a watercourse crossing was different from the one that Northern Gateway has
identified.
3433.

And if we could scroll down to page 2, a little further down please?
We see there that DFO provided two examples. Example 1 is a tributary to the
Kitimat River and Northern Gateway's risk rating was low whereas DFO's was
medium to high, and the rationale was that its coastal coho salmon spawning
stream and DFO's is of the opinion that the risk rating is higher than that proposed
by Northern Gateway.

3434.

The second example is also a tributary to the Kitimat River where
Northern Gateway's risk ranking was medium to low and DFO's was medium to
high risk.

3435.

Has DFO had any discussions about these two particular watercourse
crossings with Northern Gateway since its response to JRP IR No. 1, which was
in June of 2012, I believe?

3436.

MR. MICHAEL ENGELSJORD: No, we haven't had discussions
about these watercourses.

3437.

MS. GRIFFITH: And are you aware whether Northern Gateway has
reassessed its risk ranking at these watercourses as a result of your information
response request?

3438.

MR. MICHAEL ENGELSJORD: I am not aware, no.

3439.

MS. GRIFFITH: So it would be fair to say then that DFO and
Northern Gateway still disagree on what the risk ranking for these two
watercourse crossings is. Is that correct?

3440.

MR. MICHAEL ENGELSJORD: I would characterize this as
Northern Gateway have made their risk assessment and DFO has also looked at
this stream. We've made like field visits to these streams and came up with a
different one. There are sometimes differences in professional opinion and we
provided this feedback to Northern Gateway.

3441.

MS. GRIFFITH: And how does the risk ranking affect what type of
a watercourse crossing will be used and whether an authorization for a HADD
will be granted?
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3442.

MR. MICHAEL ENGELSJORD: It's preferable, particularly in
more valuable or more sensitive habitats, that methods that cause no or less
impacts are used. In the event that that's not feasible to use, for example, a
trenchless crossing, where you have habitat of consequence, these are the types of
things that may require an authorization.

3443.

MS. GRIFFITH: So does whether an authorization is required
depend on the risk ranking?

3444.

MR. MICHAEL ENGELSJORD: In the sense of the value of the
fish habitat present, that's one factor that's considered.

3445.

MS. GRIFFITH: Is an authorization required for any fish habitat
that's impacted or just fish habitat that's ascribed a value above a certain
threshold?

3446.

MR. MICHAEL ENGELSJORD: The risk management framework
that DFO has to guide its staff in their reviews is a framework to help them come
to an evaluation of that in addition to using their biological expertise.

3447.

Whether or not a particular activity or effect requires an authorization
depends on whether it's contrary to the section of the Act, the section 35 in the
case of the habitat impacts.

3448.

And we do have a description in our written evidence. In section 3.1
of our written evidence, we've attempted to explain how these things come
together.

3449.

MS. GRIFFITH: The Proponent has, in testimony earlier, advised
that it has not conducted habitat use surveys through multiple times of the year at
watercourse crossings in the Kitimat River valley. The Proponent has also
advised that it does not intend to conduct such surveys at crossings where a HDD
crossing method is being proposed. And I understand that's a trenchless method.

3450.

Does DFO agree that habitat use surveys through multiple times of the
year are not required for crossings where an HDD crossing method is being
proposed?

3451.

MR. MICHAEL ENGELSJORD: Certainly if the Proponent or any
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proponent can construct a pipeline crossing using HDD, in accordance with our
operational statement for that, the Proponent does not need to seek any review
from DFO and does not need an authorization.
--- (A short pause/Courte pause)
3452.

MS. GRIFFITH: The Proponent has also advised that it intends to
determine the use of the watercourse crossing location and zone of influence at
the time of the proposed construction.

3453.

Will DFO restrict any authorizations for a HADD to times of the year
for which the Proponent has provided habitat use surveys?

3454.

MR. MICHAEL ENGELSJORD: I think maybe the best answer to
that is it's a bit preliminary to say what type of conditions DFO might include in
an authorization in the future.

3455.

We would need the final details in terms of the crossing technique
they're proposing, as well as the information on the habitat and the mitigation
measures they're going to employ.

3456.

MS. GRIFFITH: So in a situation where the Proponent is
anticipating a HADD and has provided habitat information for a certain -- habitat
use information for a certain time of year and has said it will conduct the in
stream works at that time of year, would DFO impose a condition in the
authorization that would limit the construction to the time of year for which the
habitat information is provided?

3457.

MR. MICHAEL ENGELSJORD: Could I get you to clarify the
question?

3458.

I'm not quite sure what you mean by “habitat information provided for
a time of year”.

3459.
3460.

MS. GRIFFITH: Certainly.
The Proponent has advised that it intends to determine the use of the
watercourse crossing location through habitat use surveys and determine the zone
of influence at that watercourse crossing at the time at which it anticipates
construction during a calendar year.
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3461.

And my question is simply this: Will DFO consider putting
limitations on authorizations for HADD that tie the construction timing to the
time of year for which the Proponent has provided habitat use information?

3462.

MR. MICHAEL ENGELSJORD: I'm still not fully sure I
understand that, but I -- let me try this and see if that answers your question.

3463.

DFO regularly does include a condition and authorizations in terms of
the timeframe that the ‘in-stream work’ can occur. For example, we may include
a condition that says the work must occur from -- between this date to this date
and that those dates are often what we're -- been referring to before as these least
risk periods.

--- (A short pause/Courte pause)
3464.

MS. GRIFFITH: And what information does DFO use to determine
those specific least risk periods that would inform the timing constraints in the
authorization?

3465.

MR. MICHAEL ENGELSJORD: That's the fish species that are
present and how they use the habitat that's present.

3466.

MS. GRIFFITH: And the presence of fish and the use of habitat
wouldn't remain the same throughout the calendar year; would it?

3467.

Would it vary, say, from month to month or over the course of two or
three months?

3468.

MR. MICHAEL ENGELSJORD: Yes, I think if I understand what
you're saying, yes, it's correct.

3469.

Like, for example, a given species of salmon, for example, will use the
spawning habitat to spawn in and then those eggs will incubate in that habitat and
that occurs, you know, at the same timeframe -- the same time of the year.

3470.
3471.

Is that what you're referring to?
MS. GRIFFITH: I think you've answered my question partially by
advising that authorizations for HADDs often include timing restrictions which
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limit the in-stream work to the identified least risk period.
3472.

Is that always the case?

3473.

MR. MICHAEL ENGELSJORD: No, I wouldn't say it's always the
case. It's often the case when it makes sense.

3474.

MS. GRIFFITH: So noting that the use of habitat may vary,
depending on the time of year, if Northern Gateway only provides information for
a specific time of year, would DFO restrict construction to that time of year for
which it has been provided with habitat information?

3475.

MR. MICHAEL ENGELSJORD: This is sort of the same part of
your other question I wasn't quite clear on.

3476.

If you're referring to they've done assessments at a certain time of year,
or if -- or are we talking about the seasonality of fish use of the habitat?

3477.

MS. GRIFFITH: Let's try a hypothetical, maybe that will help you
understand where I'm trying to go.

3478.

Let's say the Proponent approaches you and says I'm seeking an
authorization for a HADD, here's information on how this watercourse is used in
the months of June, July, and August, and I would like an authorization to cause a
HADD within that -- within this watercourse.

3479.

If you don't have any information from the Proponent about how that
watercourse is used in September through May, would you restrict any
authorization you’ve granted to allow only for work in June, July, and August?

3480.

MR. MICHAEL ENGELSJORD: I think I understand better now.

3481.

I think the most important thing is we would need -- if we're being
requested to provide an authorization, we would need adequate information about
the fish use of that habitat before we could make proper conditions.

3482.

So the situation you're describing is a situation where we have
inadequate information at the time that we're being asked to make a regulatory
decision. What we would need is the adequate information so to make that
decision properly and include the relevant and effective conditions in the
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authorization, including timing conditions.
3483.

MS. GRIFFITH: And in order for that information to be adequate,
would it require full information on the seasonal distribution and abundance of
species and their various life stages at the locations where the construction
impacts would occur?

--- (A short pause/Courte pause)
3484.

MR. MICHAEL ENGELSJORD: Hi, sorry for the delay.

3485.

Can you just -- can I get you to repeat the question for me?

3486.

MS. GRIFFITH: Certainly. Maybe I’ll rephrase it. What is the suite
of information you require in order to feel you have adequate information to
determine whether an authorization can be granted?

3487.

MR. MICHAEL ENGELSJORD: We basically need information on
what’s being proposed, so the methods that are being proposed for the activity.
We need adequate information on the fish species that use the watercourse and
how they use the watercourse.

3488.

We would need information on their mitigation measures that they’re
going to employ to reduce the risk to fish and fish habitat. And in some cases, if
there’s an authorization for impacts to habitat requested, we’d also be asking for
the offsetting fish habitat compensation.

3489.

MS. GRIFFITH: And you refer to adequate information on fish
species that you use the watercourse and how they use it. And does that require
information year round?

3490.

MR. MICHAEL ENGELSJORD: I think the level or the degree of
information on fish species and those species use of the habitat will depend on the
-- what’s being proposed.

3491.

MS. GRIFFITH: Could you clarify how the amount of -- amount or
degree of information on fish species that you need depends on what is being
proposed, what’s the relationship there?

3492.
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hypothetically, the higher value or more sensitive the fish habitat is, then
generally the more supporting information that would need to be provided.
3493.

MS. GRIFFITH: I thought we were -- maybe I’m misunderstanding,
I thought we were discussing how much information is required to determine how
high the value or how sensitive the watercourse is. So I’m not clear that I’m
understanding.

3494.

When you talk about adequate information on fish species that use the
watercourse and how they use it, how do you determine when you have enough
information to move ahead?

3495.

MR. MICHAEL ENGELSJORD: I’m finding it a bit challenging to
answer your question to your satisfaction because the -- it will depend on the
specific situation.

3496.

As an example, if somebody was going to affect the bank of a stream
above the high water mark, they can do that in isolation from the water. There’s
measures that they could employ to keep their activities away from where the fish
are so that it may be possible to do this.

3497.

You need -- obviously we would know some information about the
sensitivity of the stream but -- versus more high-risk activities where there’s
works that may be proposed in water for longer periods of timed, then it becomes
more important to know the specifics about how the fish are using that habitat
because we would want to avoid and reduce, as much as possible, those adverse
effects.

3498.

MS. GRIFFITH: So am I to understand from that that the level of
risk associated with an activity can be determined independent of knowledge
about the use of the watercourse by fish, and when they use it, and how they use
it?

3499.

MR. MICHAEL ENGELSJORD: I think the best way that I can
think of to respond to that is the risk depends on -- according to our own risk
management framework, sort of two factors; and one is the magnitude or the
extent of the impact that’s being proposed, you know, kind of ranging from low to
high.

3500.

And the other factor is the sensitivity or the value of the habitat, again,
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ranging from low to high. And of course, you’re quite right in the sense that to
understand the sensitivity of the habitat requires some -- requires information on
the fish and -- that use that habitat and how they use it.
3501.

MS. GRIFFITH: You mentioned in water work of long duration, as
an example. For works -- in water works of duration, what sort of information
would you need about the fish habitat?

--- (A short pause/Courte pause)
3502.

MR. MICHAEL ENGELSJORD: Before I try to answer your
question, could you just repeat it again for me, please?

3503.

MS. GRIFFITH: I’ll try. You mentioned -- in your example you
referred to, in-water works of long duration, what type of information would you
need when the proposed work is an in-water work of long duration? So what type
of information would you need in terms of fish habitat use?

3504.

MR. MICHAEL ENGELSJORD: So the nature of the information
we would need is the same. In my example, where we use long duration, we need
to understand, in that time period, how the fish that are present in a stream use
that habitat or, in fact, if they’re actually present, if it’s seasonal use. So it
depends on the situation, but the nature of the information needed is the same.

3505.

MS. GRIFFITH: So from that I understand that if you’re authorizing
in-stream work that may cause a HADD, you would need to know, for the period
during which that work is occurring, what the habitat use is? Is that correct?

3506.

MR. MICHAEL ENGELSJORD: Yes, yes.

3507.

MS. GRIFFITH: Now, does DFO currently have adequate
information regarding the watercourse crossings with no least-risk periods in the
Kitimat River Valley to confirm that the crossings proposed by Northern Gateway
can be authorized?

3508.

MR. MICHAEL ENGELSJORD: No, I would say we don’t. Well,
maybe just -- let me ask you to clarify in terms of -- we don’t have the
information that we would need to complete and make a regulatory decision, if
that’s the sense that you meant the question?
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3509.

MS. GRIFFITH: That wasn’t the way I meant it. And in the absence
of such information prior to project approval, not regulatory authorization but
project approval, the Joint Review Panel will be asked to proceed on the
assumption that any potential impacts to fish from construction can be mitigated
through the DFO authorization process.

3510.

Is that your understanding?

3511.

MR. MICHAEL ENGELSJORD: In a general sense. I don’t want
to speak for the panel or determine how they would do their role, but in a general
sense, I think that’s how this works.

3512.

MS. GRIFFITH: And just to confirm, the mitigation that’s being
contemplated through authorizations or through the DFO authorization process, if
it can in fact occur, would not apply to adverse effects of a spill of oil into the
river, would it?

3513.

MR. MICHAEL ENGELSJORD: Yes, we would not be authorizing
spills into rivers.

3514.

MS. GRIFFITH: Is there any of the work that DFO would do in the
context of authorizing HADDs? Would any of that work mitigate the effects of a
spill of oil into the river?

3515.

MR. MICHAEL ENGELSJORD: No, I don’t believe so. I think
mitigating the risks of spills would probably require their own specific set of
mitigation measures and project design and contingency type plans.

3516.

MS. GRIFFITH: Now, as a fish habitat specialist, in terms of being
able to assess the potential adverse effects of a spill, would you agree that it’s
important to know the seasonal distribution and abundance of species and their
various life stages throughout the Kitimat River and the watercourses to be
crossed by the pipeline?

3517.

MR. MICHAEL ENGELSJORD: Are you talking about
toxicological and water quality type effects on fish?

3518.

MS. GRIFFITH: Those would be the effects that I would anticipate
from an oil spill, yes.
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3519.

MR. MICHAEL ENGELSJORD: Just to clarify DFO, does not do
those kinds of analysis on the effects of deposit of a deleterious substance like oil
through an accident and into a stream.

3520.

Our review is focused on the impacts on the physical fish habitat. So
by that I mean disruptions to the bed, the banks of a watercourse.

3521.

MS. GRIFFITH: Thank you.

3522.

And in the context of a spill response effort that may cause disruption
to the bed and the banks of the watercourse, do you agree that it would be
important to have a clear understanding of the seasonal distribution and
abundance of species and their various life stages throughout the Kitimat River
and the watercourses crossed by the pipeline in order to be able to assess potential
adverse effects of that?

3523.

MR. MICHAEL ENGELSJORD: You mean potential adverse
effects of the cleanup activities?

3524.

MS. GRIFFITH: Correct.

3525.

MR. MICHAEL ENGELSJORD: Yes, I agree it would be useful to
have information on the habitat, I mean, to know where it is and what values it
has. That would be important information to feed into the overall cleanup activity
or response.

3526.

MS. GRIFFITH: And would it be important to have that information
in order to assess whether the cleanup activity itself could have negative impacts
on fish habitat?

3527.

MR. MICHAEL ENGELSJORD: Yes, that’s what I meant to say
by my last answer, if I wasn’t clear.

3528.

MS. GRIFFITH: Thank you.

3529.

So I want to go back to HADDs again. I don’t intend to cover what
we’ve already covered.

3530.

The Proponent has indicated that avoiding a HADD may be impossible
or impractical as a result of construction constraints, economic constraints and
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engineering or geotechnical constraints.
3531.

Does DFO’s concept of avoidance of a HADD proving impossible or
impractical accord with the proponent’s view that this is informed by construction
constraints or economic constraints?

3532.

MR. SHAW: Before the witness answers, this is in the nature of a
hypothetical question, but it requires the witness to agree or understand that what
is being -- what is the basis of the question, in other words, the position of the
Proponent is clear and accurate. So we’ve patiently listened to some of the
questions where the position of the Proponent is being -- is the stage for the
question that follows.

3533.

This is the first question, however, where the witness is being now
asked to comment on the evidence presumably given by the Proponent. So it gets
into a bit of a murky area because now a witness is being asked to respond to the
evidence of a proponent or make a comment on that evidence.

3534.

That’s a bit different from the previous questions, so we are a little bit
guarded in that. Perhaps we would be able to see exactly what the evidence is put
forward by the Proponent so that the witness is able to fully appreciate what the
evidence is supposed to be that the witness is then required to comment upon.

3535.

MS. GRIFFITH: Certainly, we can go there. I’ll first start with
DFO’s policy on HADDs.

3536.

So if I could please have ---

3537.

MR. NEUFELD: Excuse me ---

3538.

THE CHAIRPERSON: Mr. Neufeld?

3539.

MR. NEUFELD: Excuse me, Madam Chair. I do rise on that
because there have been a series of questions where the position of the Proponent
has been paraphrased.

3540.

And I understand we’re trying to get through this proceeding in an
efficient way, but I think it is fair for the witnesses to have the specifics of what
the Proponent is said to have said so that it’s understandable to them and so that
it’s fair to everyone.
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3541.
3542.

MS. GRIFFITH: Can we please start with Exhibit E9-6-13, Page 10?
And at paragraph 21, DFO discusses the principles of the habitat
policy and at about four lines down it says:
“However, the use of compensation to achieve NNL should
only be considered after it proves impossible or impractical to
avoid HADD through project relocation, redesign, or
mitigation.”

3543.

Can you confirm that this is -- this accords with DFO’s policy?

3544.

MR. MICHAEL ENGELSJORD: Yes, that’s part of our evidence,
yeah.

3545.

MS. GRIFFITH: Ms. Niro, could I please have Transcript Volume
104, line 29574.

--- (A short pause/Courte pause)
3546.
3547.

MS. GRIFFITH: Sorry, 29574.
This is a discussion of how Northern Gateway will approach HADDs
and here Mr. Anderson says:
“[It is] our understanding that we need to provide the
justification for our proposed crossing methods based on the
sensitivity of the watercourse and the construction techniques
that we propose to use and the mitigation that we propose to
implement.
And that includes all technically feasible mitigation measures,
and that technically feasible considerations also include such
things as construction constraints, economic constraints, and
engineering or geotechnical constraints.”

3548.

What I’m trying to understand is whether the Proponent’s conception
of technically feasible considerations accords with DFO’s concepts of when the
loss proves impossible or impractical to avoid. And so, does DFO’s concept of
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avoidance of a HADD proving impossible or impractical accord with the
Proponent’s view that this can be informed by construction constraints or
economic constraints?
3549.

MR. MICHAEL ENGELSJORD: The types of things that would
determine whether some method is technically feasible, like the examples that are
up there, are not the types of things that DFO has expertise in, these are things
that the Proponent needs to consider.

3550.

MS. GRIFFITH: So when DFO refers to HADDs only being
considered when avoidance is impossible or impractical, are construction
constraints legitimate justifications for that?

3551.

MR. MICHAEL ENGELSJORD: They could be.

3552.

MS. GRIFFITH: And would such construction constraints be limited
to construction timing constraints or could they include other constraints as well?

3553.

MR. MICHAEL ENGELSJORD: I’m not totally sure what they -- I
mean they could conclude a number of things but these are the things that are in
the Proponent’s realm in terms of project design, citing, engineering feasibility
type issues which are not DFO’s areas of expertise, it would be up to the
Proponent to determine these.

3554.

MS. GRIFFITH: So when DFO makes a determination that the
HADD is impossible, or sorry, avoidance of the HADD is impossible or
impractical, how does it assess the information provided by the Proponent with
respect to that impossibility or impracticability?

3555.

MR. MICHAEL ENGELSJORD: We generally ask the Proponent
to provide their reasons. If, for example, if they were to in this case propose a
trench crossing we may ask them to -- which we have in fact -- provide or
recommend that they consider a trenchless crossing and if they feel they can’t, to
provide their rationale why it’s not feasible.

3556.

When you get into the -- the rationale as it relates to things to do with
project design, routing and that that are really more the Proponent’s -- or their
consultant’s expertise, DFO is not really in any position to conduct an assessment
of those.
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3557.

MS. GRIFFITH: So from that, am I to understand that it’s not DFO
that determines whether something -- an avoidance is impossible or impractical -impracticable, but it’s the proponent that determines that and informs DFO of
that?

3558.
3559.

MR. MICHAEL ENGELSJORD: Yes.
MS. GRIFFITH: And I understand that decisions on authorizations
will be considered on a case-by-case basis and will be based on risk as determined
by DFO’s habitat risk management framework; is that correct?
MR. MICHAEL ENGELSJORD: Yes, that’s generally correct.

3560.
3561.

MS. GRIFFITH: And will that case-by-case assessment include an
assessment of potential sedimentation resulting from diversion practices, from
clearing of riparian habitat or other out of water works associated with pipeline
construction at watercourse crossings?

3562.

MR. MICHAEL ENGELSJORD: Yeah, DFO’s review includes an
assessment of all the potential risks to -- to fish habitat.

3563.

MS. GRIFFITH: And when DFO refers to a case-by-case basis does
that contemplate any blanket authorizations for watercourse crossings or batched
authorizations for certain types of crossings?

3564.

MR. MICHAEL ENGELSJORD: Could you clarify for me what
you mean by blanket or batched?

3565.

MS. GRIFFITH: Certainly, perhaps we’ll go to this transcript here.
If we could go to line 29662, please.

3566.

This was a cross-examination of the Proponent, and from their
application materials we understood that for medium risk crossings Northern
Gateway was intending to use a streamlined blanket authorization process. And
Mr. Anderson answered, as we see here:
“As I’ve mentioned, we’ve had many conversations with the
Department of Fisheries and Oceans to work out the overall
program on the fisheries side for Northern Gateway. We’ve
proposed a -- the blanket authorization process that you’ve
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mentioned is one option that has been discussed.”
3567.

And then he says:
“But the actual details of how the authorization program will
be structured and how that will follow through to an ultimate
compensation program for the project has not been worked out
with DFO.”

3568.

So I’m just trying to determine whether DFO will in fact contemplate a
blanket authorization approach for any of the watercourse crossings in the Kitimat
River Valley.

3569.

MR. MICHAEL ENGELSJORD: Well, I don’t know specifically
what Mr. Anderson was referring to and I don’t want to speak for him, but under
the Fisheries Act there is -- an authorization may be granted for impacts to fish
habitat. There’s -- in our standard operating procedures or under the Act, there’s
nothing referred to as a blanket authorization.

--- (A short pause/Courte pause)
3570.

MS. GRIFFITH: Could you confirm then that DFO does not
contemplate and would not provide blanket authorizations?

3571.

MR. MICHAEL ENGELSJORD: I can’t really confirm because
I’m not certain what a blanket authorization process would be referring to.

3572.

MS. GRIFFITH: If we could just scroll down then, just at line
29667.

3573.

I sought some clarification myself. And I asked:
“.. I’d just like to understand the concept around a blanket
authorization process a little more, so would that essentially be
seeking pre-approval from DFO under an agreed to set of
terms? Is that what the concept is there?”

3574.

And Mr. Anderson said yes basically.

3575.

So given that description of the concept of a blanket authorization, can
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you confirm that DFO does not contemplate and will not provide blanket
authorizations?
3576.

MR. MICHAEL ENGELSJORD: As I mentioned before, I can’t
really confirm either way because I’m not specifically -- I don’t specifically
understand what’s being referred to in this discussion here in the blanket
authorization.

3577.

If it helps to clarify, I’m not certain what was intended by the speaker
but sometimes authorizations particular for a linear project may be simplified in a
sense, if I can use an example, rather than issuing a separate authorization for
each and every stream crossing that may require one, if the Proponent can provide
all of the information a single authorization, identifying each and every crossing
that needs an authorization could be issued.

3578.

MS. GRIFFITH: And in that approach, would each of the
watercourse crossings still undergo a case-by-case assessment?

3579.

MR. MICHAEL ENGELSJORD: Yes.

3580.

MS. GRIFFITH: Thank you.

3581.

And just to confirm, each case-by-case assessment would require
information specific to that watercourse crossing; correct?

3582.

MR. MICHAEL ENGELSJORD: Yes, we would need the specific
information on the project activities that are proposed in the fish habitat values
that are present there.

3583.

MS. GRIFFITH: Thank you.

3584.

Now, it’s our understanding that the Proponent intends to rely on
operational statements for watercourse crossings for permanent roads. Is that
DFO’s understanding as well?

3585.

MR. MICHAEL ENGELSJORD: I’ve read that the Proponent
intends to do that.

3586.

MS. GRIFFITH: Does relying on an operational statement eliminate
the need for an authorization for a HADD?
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3587.

MR. MICHAEL ENGELSJORD: If the project that -- the project
that’s proposed meets the requirements of the operational statement and the
Proponent implements the measures required by that operational statement, then
their activity won’t require an authorization. That’s correct.

3588.

MS. GRIFFITH: And is that because there is a presumption that the
activity will not cause a HADD?

3589.

MR. MICHAEL ENGELSJORD: Yes.

3590.

MS. GRIFFITH: So for a right-of-way for a road, how does that
work? Doesn’t a right-of-way for a road encroach riparian habitat?

3591.

MR. MICHAEL ENGELSJORD: I think that would depend on
where it’s located.

3592.

You mean where there’s a stream -- sorry, stream crossing involved?

3593.

MS. GRIFFITH: Correct.

3594.

MR. MICHAEL ENGELSJORD: Yeah. The road would -- if there
is riparian habitat present before the road would necessitate removing that.

3595.

MS. GRIFFITH: And so that kind of a crossing could not be done
pursuant to an operational statement; is that correct?

3596.

MR. MICHAEL ENGELSJORD: No, if the road crossing is
designed and constructed in accordance with the criteria in the operational
statement and the Proponent implements the mitigation measures required by that
operational statement, it can be done without an authorization.

3597.

MS. GRIFFITH: How does DFO assess or review a Proponent’s
intentional -- intention to rely on an operational statement?

3598.

MR. MICHAEL ENGELSJORD: If a Proponent relies on an
operational statement by following the conditions and building their project
consistent with that, that doesn’t require any review from DFO and doesn’t
require an authorization from DFO.
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3599.

DFO does request people that use these operational statements,
provide us with notification so that we can undertake monitoring activities to see
if these have been effective.

3600.

MS. GRIFFITH: And does DFO monitor all the crossings that are
done pursuant to operational statements?
MR. MICHAEL ENGELSJORD: No we don’t.

3601.
3602.

MS. GRIFFITH: Approximately what percentage of operational
statement crossings does DFO monitor?

3603.

MR. MICHAEL ENGELSJORD: That’s a bit difficult to say
because notification to DFO that a Proponent is using an operational statement is
voluntary. So we don’t know how many Proponents are notifying us.

3604.

We have conducted some monitoring activities. I don’t have the
numbers in terms of the proportion of Proponents that have notified us that they
built a project through the conditions of an operational statement compared to
how many we’ve actually monitored off-hand.

3605.

MS. GRIFFITH: Will DFO -- if the Northern Gateway Project goes
ahead, will DFO be monitoring Northern Gateway’s watercourse crossings,
including those done pursuant to an operational statement?

3606.

MR. MICHAEL ENGELSJORD: I think it’s pretty likely that DFO
will be doing monitoring activities if the project proceeds to the regulatory and
construction phase.

3607.

MS. GRIFFITH: And when DFO assesses authorizations for
HADDs, does DFO look at the volume of proposed HADDs in a watershed?

3608.

MR. MICHAEL ENGELSJORD: You mean the -- could you just -I’m not sure I completely understand what you mean by the volume, like the
number or the area?

3609.

MS. GRIFFITH: Yes. Sorry, the area of habitat that’s anticipated to
be impacted.

3610.

Transcript

MR. MICHAEL ENGELSJORD: Oh, yeah. That -- yeah, we do.

Hearing Order OH-4-2011

Government of Canada Panel 1
Examination by Ms. Griffith
That’s in our approach to risk management and that’s outlined in our risk
management framework. That’s one of the two components that are considered in
determining the risk -- what’s the extent of impact, the other being the sensitivity
of the fish and fish habitat.
3611.

MS. GRIFFITH: And I understand that that’s for a particular
watercourse crossing. But in the Kitimat River watershed for example, will DFO
assess the extent of HADD being proposed in that watershed, in the effects that
that volume or area of HADD will have on the fish habitat health for the
watershed as a whole?

3612.

MR. MICHAEL ENGELSJORD: I believe that’s being done
currently through the environmental assessment and DFO has provided its views
on that.
Sorry, I should preface that, if you’re talking about cumulative-type

3613.
effects?
3614.

MS. GRIFFITH: Let me take a step back. I understand that DFO is
moving towards an ecosystem approach to habitat loss or gain; is that correct?

3615.

MR. MICHAEL ENGELSJORD: Yeah, we have been emphasizing
an ecosystem approach.

3616.

MS. GRIFFITH: And would the Kitimat River Valley watershed be
considered an ecosystem?

3617.
3618.

MR. MICHAEL ENGELSJORD: Yes it could be.
MS. GRIFFITH: And in a situation where you have a number of
watercourse crossings with potential HADD proposed in the Kitimat River Valley
watershed, is DFO taking any steps to look at the area of HADD being proposed
in the watershed and how that affects the overall fish habitat health in the
watershed?

--- (A short pause/Courte pause)
3619.

MR. MICHAEL ENGELSJORD: So cumulative effects are being
considered through the environmental assessment process and, certainly, when
DFO does its site-by-site review and contemplates authorizations for those sites,
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our policy asks us to strive with working the Proponent to offset habitat impacts.
3620.
3621.

So this, in a sense, largely addresses the cumulative effect issue.
MS. GRIFFITH: We heard Mr. Leadem ask some questions about
conservation units under the Wild Salmon Policy earlier.

3622.
3623.

Are there any conservation units in the Kitimat River?
MR. MICHAEL ENGELSJORD: You’re talking about
conservation unit for salmon?

3624.

MS. GRIFFITH: Correct.

3625.

MR. MICHAEL ENGELSJORD: Yeah, definitely, there is.

3626.

MS. GRIFFITH: And in discussing no-net loss and offsetting habitat
loss, am I correct in understanding that authorizations for HADDs would not be
issued prior to compensation plans having been developed and approved?

3627.

MR. MICHAEL ENGELSJORD: Yes, compensation plans are one
of the required pieces of information that DFO would request from the Proponent
before we make that decision to issue an authorization.

3628.

And I just would add that once we’ve got to the point where we have
an acceptable compensation plan, we make it a condition of the authorization for
the HADD.

3629.

MS. GRIFFITH: And I just want to make sure I understand this
correctly.

3630.

So DFO relies on habitat compensation to offset authorized HADDs to
seek to achieve no-net loss of fish habitat; is that correct?

3631.

MR. MICHAEL ENGELSJORD: Yes, and our policy specifically
refers to no-net loss of the productive capacity of fish habitat.

3632.

MS. GRIFFITH: And the no-net loss goal is to mitigate the
significant adverse effects to fish habitat that result from HADDs.
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3633.

Is that correct?

3634.

MR. MICHAEL ENGELSJORD: In one sense, that’s kind of more
EA language and Fisheries Act and the policy is designed to support the Fisheries
Act or the -- those sections of the Fisheries Act.

3635.

It’s to achieve the guiding principle under one of the goals of the
Fisheries Act, which is to strive to achieve no-net loss of the productive capacity
of fish habitat.

3636.

MS. GRIFFITH: And DFO has been following this approach for
quite a few years now; is that correct?

3637.

MR. MICHAEL ENGELSJORD: Yes, the policy has been in place
since 1986.

3638.

MS. GRIFFITH: And does DFO actually monitor whether its
decisions on mitigation and compensation are effective in achieving no-net loss
or, in fact, achieving net gain?

3639.

MR. MICHAEL ENGELSJORD: DFO does conduct monitoring
activities of projects that we issue authorizations for primarily to follow up and
check to see that mitigation measures are being applied and the other conditions
of the authorization are being complied with, including implementing the Fish
Habitat Compensation Plan.

3640.

We do also generally make it a condition of the authorization that the
Proponent gets somebody to do effectiveness monitoring of the fish habitat
compensation measures.

3641.

MS. GRIFFITH: And has DFO taken any steps to gather information
on habitat effectiveness, generally, from its habitat compensation processes to
determine how effective habitat compensation is in terms of actually achieving no
net loss?

3642.

MR. BRADLEY FANOS: Yes, I’ll take this one and we have a
regional program, a monitoring program, that conducts activities in the field to
evaluate the effectiveness of a lot of the regulatory decisions we make under the
Fisheries Act.
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3643.

And some of the work they monitor would include authorizations and
the conditions with which Mike just referenced, and compensation would be a
piece of that along with operational statements, lower risk tools that we use to
regulate activities in and around fish habitat.

3644.

So regionally, there’s a program where we have activities and people
directed at looking at various projects to follow up and see the effectiveness of the
various tools that we use.

3645.

MS. GRIFFITH: And through this, has DFO been able to confirm
that this habitat compensation is effective 100 percent of the time?

3646.

MR. BRADLEY FANOS: In the work that we’ve done in the last
few years, we have not had results that would indicate 100 percent.

3647.

MS. GRIFFITH: Would they indicate 75 percent?

3648.

MR. BRADLEY FANOS: I think what we’re finding is it’s quite
variable in terms of the nature of the work, whether it’s marine, whether it’s
freshwater.

3649.

There’s a number of different indicators and it depends on how you
roll the information up to determine effectiveness but, on a whole, yeah, the
effectiveness has ranged anywhere between, I think, 60 and 80 percent.

3650.

MS. GRIFFITH: So with that effectiveness, has DFO considered
changes to the compensation requirements?

3651.

MR. BRADLEY FANOS: I think, we’ve -- through the monitoring
efforts that we’ve been doing for a number of years, there’s a number of changes
to the program that we have looked at making and have made with respect to how
we make conditions and authorization, what information we request from the
Proponents, what information or what conditions we require of the Proponents.

3652.

So there has been some changes to improve the effectiveness or, I
should say, aimed at improving the effectiveness.

3653.

MS. GRIFFITH: So just to confirm, your anticipation is that these
changes will improve the effectiveness; is that correct?
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3654.

MR. BRADLEY FANOS: They are certainly aimed at trying to
improve the effectiveness.

3655.

And I would add that the effectiveness for various compensation
measures, as I said earlier, varies quite a bit depending on the nature of the
compensation that’s being proposed.

3656.

So I think, you know, it’s certainly a site-by-site evaluation that you’d
need to make to determine how effective the compensation is. It’s a difficult
blanket statement to make in terms of an overall success rate in terms of meeting
no-net loss.

--- (A short pause/Courte pause)
3657.

MS. GRIFFITH: Madam Chair, this is an auspicious place for me to
take a break with your blessing.

3658.

THE CHAIRPERSON: I don’t think it would take too long for any
of us to agree that maybe today’s been long enough. So we’ll conclude with your
questions.

3659.

Can you give us an idea of how much longer you expect to be?

3660.

MS. GRIFFITH: We’re anticipating approximately two more hours.
The -- our original time estimate, I think, was four total for the Federal
Government Panels. The Matrix had allocated two and two to Panels 1 and 2. I
don’t think we’ll be spending two hours on Panel 2. I think that will be a shorter
amount of time.

3661.

And, you know, in the past, we’ve come after a number of intervenors
who have taken a lot of our questions off the table but with this Panel there
haven't been as many intervenors posing questions, so our estimate may have
been a little lower than it should have been.

3662.

THE CHAIRPERSON: So -- because I think you've been
questioning for about 2½ hours now and so your estimate is that it'll be the two
hours that you predicted again on Monday?

3663.
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3664.

MS. GRIFFITH: I think approximately two hours, yes.

3665.

THE CHAIRPERSON: Terrific. Well, we'll continue with your
questions on Monday.

3666.

It would be the Panel's preference, if it works out, to finish with this
Panel before we go back to get the ForestEthics -- to seat the ForestEthics
intervenor Panel. We believe that it's -- we've got this Panel in place and it would
be nice to complete that.

3667.

So we'll have to see how the timing works on Monday and maybe,
Mr. Leadem, you could have a conversation with Panel counsel as far as
flexibility of potentially being available on Tuesday as opposed to Monday.

3668.

So with that, we will continue with the Haisla Nation's questions on
Monday and see where we go from there.

3669.

So I wish everybody a couple of good days off and we'll see you again
on Monday morning at 8:30. Thank you.

--- Upon adjourning at 8:30 p.m./L'audience est ajournée à 20h30

Transcript

Hearing Order OH-4-2011

